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J}«  %t  renumber^  Thst  OQ  the  tblrtjr'^m  day  of  Deoomber.  in  the  fAyA!^^  year  of  Uir 
Indemndenca  of  the  ITnited  States  of  America,  A.  D.  1888,  AZARIAH  C.  FLA6G,  BocreU- 

2  of  Htato  of  the  State  of  New- York,  *c.  of  the  aaid  Diatriet,  hath  dopoeited  in  tfak  Office 
e  title  of  a  Book,  the  right  whereof  he  clahns  ai  poprietor,  in  tnut  for  the  benefit  of  the 
People  of  the  State  of  New^York,  dM.  in  the  wordi  foUowinf,  to  wit: 

"  The  ReTiied  Statates  of  the  State  of  New^York,  oaaied  daring  the  yean  one  thooaand  ci^t  hondred 
and  twenty«eTen,  and  one  thooiand  eight  hundred  ana  twenty-«igiit :  to  which  arc  added,  certain  former 
acti  which  hare  not  been  rcTiaed.  Printed  and  pabllshed  under  the  direction  of  the  Reriaen,  appointed  for 
tliat  purpoee.    In  three  rolnmes.** 

In  conformity  to  the  act  of  the  Congre*  of  the  United  Statea,  entitled  "An  act  for  the  encouragement  of 
learning,  by  wearing  the  copiei  of  mapt,  chaita,  and  booka,  to  tiM  authon  and  proprietora  of  aoch  eopiee,  dar- 
ing the  timea  therein  mentioned  ;**  and  also  to  tJM  act  entitled,  "  An  act  nipplementary  to  an  act,  entitled 
'  An  act  for  the  encouragement  of  learning,  by  mcoring  the  eopiea  of  mapa,  ehairta,  and  booki,  to  the  autfaorv 
and  proprMtom  of  raeh  copies,  during  the  timea  therein  mentioned,*  and  extending  the  benefits  thereof  to  the 
arts  of  designing,  engraTing  and  etchmg  historical  and  other  ptinta.** 

R.  R.  LAKSIlf  O, 
CUrk  ^ftk*  DitU  GnirC  rftks  UmiUd  St&iu 


ADYERTISEMEXT. 


DuMSG  the  sewion  of  the  Legislature  which  ended  on  the  5th  of 
^ibjy  1829,  several  acts  of  a  permanent  nature  and  of  general  interest, 
were  passed,  some  of  them  supplementary  to  former  laws,  others  intro- 
ducing new  principles,  and  others  altering,  either  in  express  terms  or  bj 
necessary  implication,  provisions  of  the  Revised  Statutes.  In  two  in- 
stances where  an  opportunity  was  afforded,  that  part  of  the  text  of  the 
Revised  Statutes  contained  in  this  volume  which  was  printed  after  the 
passage  of  these  laws,  has  been  amended  in  conformity  to  them,  pursu- 
ant to  the  authority  conferred  on  the  Revisers.  The  alterations  not 
thus  introduced  into  the  body  of  the  work,  and  ail  other  public  laws  of 
general  interest,  passed  by  the  last  legislature,  will  be  found  in  the  third 
volume ;  and  they  will  also  be  notice^  under  their  appropriate  heads, 
in  the  General  Index  at  the  end  of  this  volume. 

To  afiford  the  public  the  earliest  opportunity  of  becoming  acquainted 
with  the  provisions  of  the  Revised  Statutes,  the  first  and  second  vol- 
umes will  be  issued,  without  waiting  for  the  publication  of  the  third. 
It  has  therefore  been  thought  advisable,  to  insert  in  an  Appendix  to 
this  VDlume,  the  ^^  Act  concerning  the  Revised  Statutoi,"  and  to  much 
of  the  general  Repealing  Act  as  relates  to  the  construction  of  those  sta- 
tutes^ instead  of  reserving  them  for  the  third  volume,  as  proposed  in  the 
Prefioe. 

Although  no  pains  have  been  spared  to  secure  perfect  accuracy  in 
the  publication  of  the  text,  several  errors  of  the  press  have  been  de- 
tected floiee  the  printing  was  completed.  Such  of  them  as  appear  to 
be  impcMTtimt,  are  enumerated  in  a  note  at  the  end  of  this  volume. 

Jme  1,  18S9. 


Pursuant  to  the  >^  Act  concerning  the  Revised  Statutes,"  passed  on 
the  10th  of  December,  1828,  We,  the  undersigned,  two  of  the  Revisers 
of  the  Statutes  of  the  state  of  New-York,  do  hereby  certify,  that  the 
text  of  the  Revised  Statutes  contained  in  this  volume,  has  been  examin-    . 
ed  and  compared  by  us  with  the  dtfginal  acts  passed  by  the  Legislature,    ^ 
and  with  the  acts  amending  such  originals ;  and  that  this  volume  was 
printed  by  the  printers  employed  by  us  for  that  puj^pose, .  under  tjie  au- 1 
thority  conferred  by  law. 

B.  P.  BUTLEJl, 
JOHN  C.  SPENOER; 

June  5,  18B9. 
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ANAIiT^IS 


Of  the  several  Chapters  included  in  this  Yolume. 


The  SBCOjn)  PART  of  the  ReTued  Sto- 
tiileg  is  entitled  "  An  Act  coneemiog  the  A^- 
qaiiiiioQ,  the  Enjoyment  and  the  Tnnsmis- 
sion  of  Property,  real  and  penonal,  the  Domes- 
tie  Relatiflns,  and  other  Matters  eonnectcd 
wiihPriTate  Rights;*'  and  consisU  of  EIGHT 
CHAPTERS.* 

CHAP.  y.    Or  TITLX   TO   PBOPSRTr,    UIAL 

xp  BT  spzciAx.  pa^risiAve  or  law:  Cd0- 

taining  two  I'itles. 
Title  1.  Of  tlM  aaaifltmeat  of  thai  csl»tM  of 

BOQ-iesident,  ahsea«4iagk  tnsolveat  w  im- 

pasoaed  d»kU^:  CiMUnun^elgktAnielii. 

Alt.  1.  OC  attirhipnata .  9gtimiA  absooad^, 
eoaeesled  and  mom-ftakleat  diMors,  p.  1» 

Art.  2.  Of  attachments  against  debtots  con- 
fined J^ciiaae»  14. 

Art  3.  Of  Tolnntarj  aaaigaifnti,  nada  pu- 
saant  to  tha  appUoation  of  «&  inaolyent  said 
hiacrediton,  Mk 

Art  4.  Of  proaaediaga  hgr  eraditoit,  to  com- 
pel MaagmneBts  by  deblon  impnsoDod  on 
esecntion  in  ciTil  CMises,  24 

Art.  9.  Of  Talaatarj  asugamanta  by  am  in- 
solTent,  for  the  pa]q|K>sa  «f  eKaaasaliug  his 
parson  from  imptisosanaalii  28L 

Art  6.  Of  Tfdontary  assignments  by  a  debtor 
imptiaoiied  on  exeentioii  in  civil  cainea,  SI. 

Art.  7.  General  proviaions  ^^cabija  to  pro- 
ceedings aader  the  scraial  preoadiag  Arti- 
cles, or  some  of  tliem*  84. 

Art  8.  Of  the  powars,  doUaa  and  ohUgations 
of  trosteej  and  assignees  under  this  Title, 


Titled.  Of  the  custody  and  diapofitipaAC  the 
estates  of  idiots,  lunatics,  peisons  of  ui^soond 
mind,  and  dnpakarde^  51* 

CnAP.  yi.  Ov  WILM  AMo^mvAVfeirM;  ov 
THK  DisxRianrxos  or  tb»  ssvates  or  ir- 
TxsTiATxs;  Aia>  or  Tax  xjo«t«>  ^otrsxs 

AND  DDTIKS  OP  XZXCDTOXS  AND.  JUM^XIS- 

TXA^OKs;  Containifig  six  Xite.  >    ' 
Title  1.  Of  wiUs  and  teataaMOti  el  nal  and 
personal  property,  i^d  the  prsaf  of  dbttn: 
Containing  tbrtM  JtMHt 
Art  ^  Of  wiiia  of  xe^Lppofierty,  mi  (ke  ptooi 

of  them,  66.  > 

Art.  2.  Of  wills  of  peiaoMd  propttrty,  und  the 

probate  of  them,  69. 
Art.  3.  General  proTisioaa  sffpUcable  to  wills 

of  real  and  personal  property^  68* 
Title  2.  Of  granting  lattcca  taitaiiMntny  and 
oradministntioo:  c9iitut4f^tkn9Jrtiolm* 
Art  1.  Of  granting  letters  tcstaiiiientaty,  €8> 
Art.  2.  Of  granting  letters  of  adwimetRltion 
with  the  will  auMxadi  and  in  cateft  c€  in* 
testacy,  73. 
Art.  3k  Genaial  prorisiioiis  relating  to^  letters 
testamentacy  and  of  adadmstntioa;  ais- 
eeOaneous  proTisions  respecting  the  duties 
of  surrogates,  and  the  recording  of  wills  and 
letters,  7S. 
Title  8.  Of  the  duties  of  executors  and  admi- 
nistrators, in  taking  and  returning  iuTento- 
rias,  in  the  payment  of  debts  and  legacies, 
in  aacomting  and  making  distribution  to 
next  of  kin:  Containing  fftree  ulrMWet. 
Art.  1.  Of  their  duties  in  taking  and  retnm- 
I       ing  inyentories,  81. 


*  The  first,  second,  third  and  fourth  C4iapters  of  Part  II.  are  included  in  Vol.  1. 
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Act  i.  Of  tliA  dntui  off  eaBMotMni  tnd  adni- 
nisfiaton,  in  the  pftyment  of  debU  and  lo- 
gaoiei,  86. 

Art.  3.  Of  the  dntiet  of  exeeuton  and  admi- 
niitnton,  in  rendering  an  aocount,  and  in 
making  distribution  to  the  next  of  kin»d]|. 


Aftl.  Of  thoeoMtitntioBoftfaa  eontttid 

itioflieen»164. 
Alt.  2.  Of  impeaehflBentf ,  and  the  aaodo  of 

conducting  them,  166. 
Art.  8.  Of  its  powera  aa  a  court  for  the  cor- 

flection  of  enon,  166. 


Title  4.  Of  the  powera  and  diit^  of  eteeiioTf  |[Tiaa  &  Of  Ihe  oout  of  ehancerj:  Contain&g 
and  adminiftratora,  in  relation  to  the  aale 
and  disposition  of  the  real  estate  of  thoitf 
testator  or  intestate,  99. 
Title  5.  Of  tho  rights  and  liabilities  of  exeen- 

tors  and  administrators,  118. 
Title  6.  Ofpmblicadministiatora:  Containing 
tiDO  Jrtidea. 
Art.  1.  Of  the  public  administrator  in  the 

cityofNcw-Yoik,117. 
Art.  2.  Of  public  administrators  in  the  seve- 
nl  counties  of  this  state,  other  than  the 
county  of  NewYoric,  128. 
CHAP.  YII.  Of  raA.uDUi.xaT  coxTSXiUKsss 

AND   COKTKACTS   BBLATIYE   TO  BSAL  AITD 

psnsoxAL  PipFBRTr:  Containing  three  Ti' 
ties. 

Title  1.  Of  fiRsad^lent  eoi^Toyiipoea  aifd  cfm- 
traets  relative  to  lands,  188. 

Title  2.  Of  fraudulent  conyeyances  and  con- 
tracts rdatire  to  goods,  chatteli  and  tbiiDgs 
in  action,  185. 

Title  8.  General  proruious,  186. 

CHAP.  YIII.  Or  TBS  domsstxg  xxlatioits  : 

Containing  four  Titles. 
Title  1.  Of  husband  and  wife:  CoBtaitting>!«f 
Jrtkiet. 
Art  1.  Of  naxriagB,«ndof  the  solemnization 

and  pfoof  thereof,  138. 
Alt  8.  Of  diToroes,  on  the  ground  of  the 

nuUity  of  the  marriage  contract,  141. 
Art.  8.  Of  divweos  diaaoAting  the  marriage 

eottiract,  144. 
Aft  4.  Of  aeparations,  or  limited  dirorces, 

146. 
Alt  5.  GoBSMi  pforiskNia  appfieidUe  to  the 

two  last  Articles.  147. 
Tiile  8.  Of  pannta  and  chOdran,  148. 
Ti^  8.  Of  goaidians  and  wards,  160. 
Tide  4.  Of  fluaters,  apprentices  and  servanti : 
Containing  fftrse  Ardelit. 
Art.  1.  Of  appMutioes  and  aerfants  bound  by 

indentaies,  164. 
Art.  2.  Of  persons  held  in  serriee,  156. 
Art.  8.  Oenenl  proyisions,  108. 


The  THIRD  PART  of  the  ReTised  Statutes 
is  entitled  "An  Act  concenung  Courts  and 
Ministers  of  Justice,  and  proceedings  in  Ciyil 
Cases;*'  and  consists  of  TEN  CHAPTERS. 

CHAP.  I.  Or  THE  couxts  or  onraxAi*  on 
limitsd  JUXisDiCTioir:  Containiqg  six  Ti- 
tles. 

Title  1.  Of  the  court  for  the  trial  of  impeach- 
ments and  the  cozraetiQa  of  errors:.  Con- 
taining <ftrcc  .JrKc/sf. 


$evai  ArUeleM. 
Art.  1.  Of  the  constitution  of  the  eoui;  and 

of  its  otficers,  and  their  duties,  16r. 
Art.  2.  Of  the  general  powers,  dntiea  and  JQ- 

risdiotionoftiieoMrt,  ITS. 
Art.  8*  Of  the  tenna  of  the  tont,  and  the 

mode  of  proceeding  therein,  175. 
Art  4.  Of  proceedings  against  abaent,  con- 
cealed and  non-resident  detedanta,  186. 
Art.  5.  Of  the  granting  of  i^jonetions  to  stay 

proceedings  at  law,  188. 
Art.  6.  Of  the  powera  and  proceedings  of  tiie 
eottrt»  upon  bills  for  the  tbredosure  or  sn- 
tis&ction  of  mortgages,  191 . 
Art.  7.  Of  proceedings  in  relation  to  the  con- 
veyance of  lands  by  inlants,  and  the  aale  and 
diapoaition.pf  il^  estatei^  19& 
Title  3.  Of  the  supreme  court,  196. 
Title  4.  Of  the  circuit  courts,  sittings  and 

courts  of  oyer  and  terminer,  200. 
Title  5.  Of  the  courts  of  common  pleas  and 
general  sessions  of  the  peace,  in  tlie  seyenl 
counties  of  this  state,  207. 
Title  6.  Of  mayors'  courts  in  cities,  217. 

CHAP.  U.  Or  COUXTS  or  pbgvliax  amo 
spBCiAi*  JUXismoTion:  Containing  four  Ti- 
tles. 

Title  1.  Of  amragatos'  conrta,  880. 

Title  2.  Oftheeoutsofapeoialsesaionaofthe 
peace,  288. 

Tides.  OfapeeinI  jnrtioea' contain  tho  ac- 
▼eml  ciliea  of  tUa  aMe,  884. 

Title  4.  Of  conrta  held  by  jwAm  of  the 


Art.1.  OftheioriadiotiQnofjnstioea'Muta, 


Art.  2.  Of  the  conkmeneenient  of  aoita,  and 
the  aerriceand  return  of  process,  287. 

Art  8.  Of  the  appearance  of  parties,  288. 

Art  4.  Of  pleadings  uid  of  set-offii,  288. 

Art  6.  Of  a^jonrmncBta,  288. 

Art.  6.  Of  compeUing  the  attendance  of  wit- 
nesses, 240. 

Art  7.  Ofthetrialof  iaaaeaof  fact,  and  the 
mcidenU  thereto^  212. 

Art.  8.  Of  judgments,  and  i&ling  transeripta 
thereof^  245. 

Art.  9.  Of  executions,  of  sales  thereon;  and 
of  imprisonment,  248. 

Art.  10.  Of  the  remond  of  causes  to  this  court 
of  common  pleas  by  certioiBri,  265. 

Alt  11.  Of  appeals  to  the  conrta  of  oonmibn 
pleaa,  867. 

Art  12.  Of  the  fees  of  oflicera,  and  of  witnes- 
ses and  jurors,  for  senrioea  under  tibia  Tir 
tie,  264. 


AHALTSifl. 
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Alt.  IB. 


.  / 


CHAP.  in.  GsivKmJLL  PRoritioif s  coircxBjr- 
nrs  coumrt  or  jusncx,  Ain>  thk  powxbs 
MMtn>xmm»  or  cbbtaxh  judicial  orFi- 
cMi:  CoBteiniiig two  THka. 

Tifle  1.  Gcnend  proruiont  eonconuDg  the 
conts  of  jostieo  ipeeaAtd  in  the  two  pro- 
ooding  Chapten,  274 

Titles.  GemeaX jgoriMO—  eoiiiwifBiBg eoqite 
of  record,  and  the  pow«Es  and  dutiec  of  eer- 
Inajpdii^efficon:  Containing  ,/^Mr  Jrtir 

Alt.  1.  npofinoBa  eonoetwi^  eovrti  of  lo- 


27& 
Alt  &  Of  tiM  powers  Mid  dilieo  of  ceitaia 


AiL%.  Of  tke  oiieen  of  eowrU  of  reeord, 

their  doties,  priTilpgen  and  liabilitiea»  280. 

Art.  4.  MiseeUaaeoiia  promioof  oonoeaing 


GHAF.  IV.  Or  Aonova,  ahd  tbx  Tunea  or 
coMMXSow*  tbsm:  Centaining  two  Ti- 


TWbI.  Of  aetkne,  aid  their  general  diri- 

nou,29L 
Tide  2.  Of  the  tiaae  of  eomnwnoiBg  netiona: 


Alt.  1.  Of  the  tiflBO  of  coBunencing  setiona 

mhting  toteal  property,  292. 
Alt.  2.  Of  the  tiflw  of  eonaaaenfing  nethma 

ftrthe  leaoMty^  of  any  debt  er  deBMsdy  or 

Car  daaaagee  only,  286. 
Art.  a  Of  flie  tiaae  of  i  aaainmirinj.  netiana 


Art  4.  GoMfal  profiaioBe  coBeenung  the 

of  enitay  and  the  penona 
ezeapled  ft«B  the  opeiatioii  of 
iofthteTitle,2K. 
Ait&  Of  the  piiiaBBipriBn  of  piynaent  <ri#» 

■giBMthB  kpee  of  tiane,  aXI. 
Alt*.  Of  the  tiaae  of  eonammeing  aoiliin 


CHAP.   T.   Or  surra  bklatiho  to  bbal 
PB0PS&T7:  ContainiDg  eiglit  Titles. 

TMel.  Of  the  eetioB  of  ejectment,  aa. 
Tide  2.  Proeefdinga  to  compel  the  detenBiwar 

tioB  of  chuBia  to  real  proper! j,  in  ceitain 

eaaae,812. 
Tide  2L  Of  the  pertitioa  of  lands  owned  bj 

aetcal  pcnoBa»8]& 
Title  4  Of  the  writ  of  nuiaanee,  882. 
Titles.  Of  WMie, 883.  ' 

Title  6.  Of  treapaaa  on  leads,  838. 
ISde  7.  Gcneial  proriaiona  conceniiiig  aotioaa 

raiatii^  to  teal  property,  839. 
Title  8.  Froceedings  to  discorer  the  death  of 

persoBs  npon  whoae  Urea  any  partiealar  ea« 

tale  aaa^  depend,  848. 

CHAP.  TL  Or  raocMBDinoa  ib  PBBao*AL 
▲cnova,  BBOUBBT  roB  niB  BxcorsBr  or 


SBBT,  'OB  FOB  SAMABBS  OVLf^S  COH- 

taiaiBg  aiz  Titlea. 

Tide  1.  Of  the  eoMBeBoaoMBt  of  aniU,  nd 
the  proceeding  therein,  imtit  the  forming  of 
as  iaane  of  fiut,  817. 

Title  2.  Of  pleadiBga  aad  ae^offa,  881. 

Title  8.  Of  the  asaessment  of  damagea  iq^ 
defiwlt,8B6. 

Tide4  Of  judgments:  Containing  lioo  Jrti- 

€U$. 

Art.  1.  General  proriaiona  eonoeming  JBdg^ 
men^,  SSB. 

Art.  2.  Of  deleting  jodgmenta,  their  priori- 
ty, and  the  mode  of  eanoelling  and  diaeiiar- 
ging  them,  800. 

Title  6.  Of  execntioBs,  and  the  duties  of  offi- 
cers thereon:  Containiag /our  ulrfjdcs. 
Art.  1.  General  proyisions,  868. 
Art.  2.  Of  ezecntions  against  property,  865. 
Art  8.  Of  remedies  for  fidhire  of  title  to  real 
estate  sold  by  ezecntion,  and  to  enforce 
coutribntiou  between  sereral  owners  of 
lands  subject  to  the  same  judgment,  878. 
Art  4.  Executions  againrt  flie  peivon,  870. 

Tide  6.  Prorisions  concerning  certain  pro- 
ceedings in  the  progress  of  an  action  at  law : 
Containing  four  Jbiidtt. 
Alt  1.  Of  proceedbgs  againrt  joint  debtors, 

877. 
Art  2.  Of  proceedings  on  bonds  for  the  per- 
formance of  corenants,  878. 
Art  8.  Of  bail,  and  proceedingB  to  charge 

and  exonerate  them,  879. 
Art  4  Of  consolidating  and  referring  causes. 


CHAP.  VIl.  MiaoBLi.ABxou8  rBoriaiOBs 

or   A    OXBZBAl*  IIATUBE,   APPLICABLB    TO 
PROOBBDIBOS  IN  CIVIL  OAUSBS:  CootaiBl^g 

six  Tidea. 

Title  i.  Of  the  abateoMBt  of  anita  by  death, 
marriage,  or  otherwiae,  aad  of  dieir  reviral, 
886. 
Tide  2.  Ofthereaaoralof  oaaeeabeforotml 

or  judgmcBt,  tnm  infonor  ooorta,  889. 
Title  8.  Oferidenee:  CoBtaiamgBSBejIrfiefat. 
Art  1.  Of  taking,  coaditioBaUy,  the  teatinao* 

ay  of  wttaeaaea  withiuthia  atate,  881. 
Art.  2.  Of  taking  the  testimony  of  witneaaea 
out  of  thia  atate,  898. 

Art  8.  Of  affidUTito  taken,  and  odier  judicial 
proceedingB  had,  ia  other  states  and  forai^i 
countries,  898. 
Art  4  Of  depositions  taken  in  thia  state,  to 
be  used  in  courts  of  other  states  and  coun- 
tries,  807. 
Art  6.  Of  proceedings  to  perpetnate  testi- 

aaoBy,8Be. 
Art  8.   Of  witBOsses,  their  privileges,  aad 

eompelling  their  attendane^,  400. 
Art  7.  Of  documentary  eWdence,  and  the 

pieaei  i  alien  thereof,  498. 
Art.  8.  Of  the  examination  of  witneaaea,  of 


Till 
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eaitM  niteff  ^  «vidf»ee,  tod  of  evidehee 
in  certain  catef,  405. 
ifft.  9«  Of.  lihe.ndflttnifimiion  of  oath*  and 

afliniiatM»a».4Q7. 
Title  4.  Of  the  trial  of  iMnea  of  ftioi:  Con- 

tainini;  foHt  AfUdH* 
>  Alt.  1.  General  pvoneioiia  ecaeeninif  tiiale, 
and  the  proceeding!  preparatory  therato, 
406. 
Art.  2.  Of  the  retnm  and  tninmoning  of  ja- 

lon,  410. 
Art.  3.  Of  special  juries,  418. 
Aft.  4  Of  toaland  its  inetdents,  419. 
Title  d^  Of  amending  pleadings  and  proceed- 
ings, 424. 
Title  6.  Of  the  powers  and  duties  of  sheafi, 
eonmeca  and  other  officer*,  in  the  arrest  a&d 
imprisonment  of  persons  in  civil  actions;  in 
the  retom  and  execution  of  process;  and  in 
certain  other  cases:  Containing  mm  JoH- 

Art.  1.  Of  the  arrest  of  persons  on  civil  pro- 
cess, 426. 

Art  2.  Of  the  imprisonment  of  persons  ar- 
rested on  civil  process,  427. 

Art.  S.  Of  the  liberties  of  jails,  and  admitting 
prisoners  thereto,  431. 

Art.  4.  Of  escapes,  and  the  liabilities  of  she- 
riffs therefor,  437. 

Art.  6.  Proceedings  on  the  election  or  ap- 
pointment of  a  new  sheriff,  438. 

Art.  6.  Of  the  duties  of  sheriffs,  in  the  execu- 
tion and  return  of  process,  439. 

Art.  7.  Proceedings  in  case  of  resistance  to 
the  execution  of  process,  441. 

Art.  8.  Provisions  concerning  the  duties  of 
eoroners  in  execnthig  civil  process,  in  oa- 
ses where  sheriffs  are  parties,  441. 

Art.  9.  Provisions  concerning  persons  com- 
mitted under  the  authority  of  conrts  of  the 
United  States  to  jails  withm  this  state,  443. 

CHAP.  VIII.   Or   PROCEEDINGS    Ut   SFECLIL 

cases:  Containing  seventeen  Titles. 

Title  1.  Of  the  bringing  and  maintaining  of 

suits  by  poor  persons,  444. 
Title  2.  Proceedings  by  and  against  in£ants, 

445. 
Title  3.  Of  suits  by  and  against  executors 
and  administrators;  and  against  heirs,  devi- 
sees and  legatees:  Containing  Itoo  ^ticle$. 
Art.  1.  Of  suits  by  and  against  executors  and 

administrators,  447. 
Art  2.  Of  suits  by  and  against  legatees;  and 
against  next  of  kin,  heirs  and  devisees;  and 
between  heics  and  devisees,  459. 

Title  4.  Of  proceedings  by  and  against  corpo- 
rations, and  public  bodies  having  certain 
corporate  powers,  and  by  and  against  oiB- 
cers  repfesenting  them:  Containing  four 
ArtieUa, 

Art  1.  Of  proceedings  by  and  against  corpo- 
ntions,  in  courts  of  law,  457. 


Art.  2.  Of  proceedings  against  eorpotatloiis, 

in  equfCy,  491. 
Art  8.  Of  the  volontaiy  disaolutiion  of  eov- 

porations,  406. 
Art,  4.  Of  proceedings  by  and  i^aiaat  pnhlic 
bodies  having  certain  corposate  powers, 
and  by  and  against  the  officers  represepit^ 
ingthem,  473. 
Title  6.  Of  suits  against  sheriffs,  surrogates 
and  other  officers,  on  their  officisl  bonds,  476. 
Titie  6.  Of  actions  for  penalties  and  forfeit- 
ures; and  provisions  for  the  collection  and 
remission  of  forfeited  recognizances  and 
fines  imposed  by  conrts:   Containing  two 
ArtieieB, 

Art.  1.  Of  actions  for  penalties  and  forfeit- 
ures, 480. 
Art.  2.  Provisions  respecting  the  collection 
and  remission  of  fines  imposed  by  courts, 
and  of  forfeited  recognizances,  483. 
Title  7.    Of  proceedings  for  the  admeasure- 
ment of  dower,  488. 
Title  8.  Of  proceedings  for  the  collection  of 

demands  against  ships  and  vessels,  492. 
Title  9.  Of  proceedings  for  the  recovery  of 
rent,  and  of  demised  premises:  Containing 
two  Articles. 

Art.  L  Of  distress  for  rent,  500. 
Art.  2.  Of  the  recovery  of  possession  of  de- 
mised premises,  for  non-payment  of  rent, 
by  ejectment,  505. 
Title  10.  Summary  proceedings  to  recorer 
the  possession  of  land  in  certain  cases:  Con- 
taining two  ArUdm, 

Art.  1.  Of  fordUe  entries  and  detainers,  607. 
Art  2.  Summary  proceedings  to  reeoverthe 

poiaeasicii  of  land  in  othervaaee,  511. 
Title  11.  Of  dietraiDii^catdeandoCiierdiat- 
teb  doing  damage^  and  of  distrainiBg  in  oth- 
er cases,  617. 
Title  12.  Of  the  action  of  replevin,  621. 
Title  18.  Of  proceedhigs  as  fo»  oontempts,  to 
enforce  civil  remedies,  and  to  protect  the 
ri^ts  of  parties  in  dvil  actions,  584. 
Title  14.  Of  arbitrations,  540. 
Title  15.  Of  the  foreclosure  of  mortgages  by 

advertisement,  545. 
Title  16.  Of  proceedmgs  for  the  draining  of 
swamps,  marshes  and  other  low  lands,  548. 
Title  17.  General  miscellaneous  provisions, 
concerning  suits  and  proceedings  iu  civil 
cases,  560. 

CHAP.   IX.  Or  THE    WRIT  OF   HABEAS  COK- 

pus;  or  WRITS  op  error,  appeals,  jw- 

rORMATIOirs,  AND  PROCEEDINGS  COMMSK- 

CED  BY  ANY  SPECIAL  wRfT:   Containing 
three  Titles. 
Title  1.  Of  the  writs  of  habeas  corpus  and 
certiorari  in  certain  cases :  Containing  ikrtt 
Artidea. 

Art.  1.  or  the  writ  pf  habeas  corpus,  to  bring 
up  a  person  to  testify,  or  to  answer  in  cei^ 
tain  oases,  559. 


ANALYSIS. 


IX 


AitSL  or  tha  writi  of  habeai  eafpat  wad 
Mrtioari,  when  itnied  to  inqaire  into  the 
canse  oC  detention,  562. 
Alt.  8.  Oencnl  furoTuionfy  S73. 
Title  2.  Of  proceedingi  by  leire  &eia«,  by  i^ 
fibotttioe  in  certain  cases,  mandamns,  pro- 
hibition, and  ad  quod  daauiwn:  Containing 
JburJrHdeM, 
Alt.  1.  Of  icire  fiMoas,  07& 
Alt  2.  Ofinfomatiimainthemtareofaqiio 

warranto,  and  in  certain  othar  cases,  58L 
Art.  8.  Of  writs  of  maniltnwit  and  prohibi- 
tion, 8B6> 
Art.  4.  Of  the  writ  of  ad  qood  damnun,  588. 
Title  3.  Of  writs  of  emr,  and  appeals:  Con- 


Ait.  1.  Of  writs  of  eitor,  500. 

Art  2.  Of  writs  of  certiorari  and  of  error,  in 
special  cases,  002. 

Art  3.  Of  ivpeals  firam  the  court  of  chance- 
ly,  and  surrogates'  courts;  and  from  eir- 
cwt  judges  and  courts  of  common  pleas,  in 
601 


CHAP.  X.  Or  COSTS,  ahs  tbc  rbs  or  or- 
picns:  Containing  fire  Titles. 

Title  1.  Of  the  cases  in  ^Hiieh  costs  may  be 
recorered,  and  in  which  doable  costs  may 
be  aDowcd,  612. 

Title  %.  Of  security  for  the  payment  of  costs, 
619. 

Tide  S.  Of  the  fees  of  certain  officers,  621. 

TUe  4.  General  proriiions  concendng  the 
fees  of  oficen  and  persons,  to  whom  any  al- 
lowaaee  is  made  for  serrices,  660. 

Titk&  Of  the  taxation  of  costs,  652 


Tht  FOURTH  PART  of  the  Rerised  Sta- 
in sntitlfiii  *' An  Act  concening  Crimes 
Punishments;  Proceedings  in  Criminal 
aad  Mson  Discipline;'*  and  consists 
ef  THREE  CHAPTERS. 

CHAP.  I.  Or  cBxif  BS,  akd  Tmn  punsH- 
wxirr:  Containing  seren  Titles. 

Tltfe  1.  Of  Crimea  punishable  with  death,  6Ba 
Title  2.  Of  offences  against  the  person,  pnn- 
ialidile  by  iaaprisonment  in  a  state  prison: 
Ceateining  lioo  .irlicfM. 
Alt  1.  Of  manshnig^iter,  OSO. 
Aft.  2.  Of  rape,  maiming,  hidnapping  and 
oAnces  against  the  person  not  here- 
iuumerated,  668> 
Tide  2.  Of  oAnces  against  property,  punishn- 
Me  by  iaspriaonment  in  a  state  prison:  Con- 


Ast.  1.  Of  anou,  006. 

Art  2.  Of  bui]ghfy,  OBo. 

Alt  S.  Of  forgery,  660. 

Art  4.  Of  fidse  personating  another,  and  of 
chsaf  s,  676i 

Alt  5.  Of  robbery,  embezzlement  and  larce- 
ny, 077. 


Title  4.  Of  oficncee  uflbctiag  the  ndmfaiistm- 
tion  of  justice:  Containing  t&rw  .irliefes. 
Art  1.  Of  peijniy,  and  subonation  of  pena- 
ry, 681. 
Art.  2.  Of  bribery,  and  of  oocrupting  jiBors 

and  othen,  682. 
Art.  8.  Of  escapee  from  priaoBS  and  uaaisting 

therein,  688. 

Title  5.  Of  offences  against  the  pnUic  peace 

and  public  morals,  and  other  miscellaneons 

ofendes,  punishable  by  imprisonment  in  a 

state  prison:  Containing  Obree  ulrflefet. 

Art.  I.  OfdneDlBgand  challenges  to  figfat,0B6. 

Art.  2.  Of  unkwlUnM0rit«enand4tf  incitt, 

687. 
Jtitt»  2*  Of  ofibMus  -jf^nntuit'  {nriuio  dededsy; 
of  .mahciouf  misohiaf,  tud  bf  other  crimes 
not  before  enumerated,  688. 
Title  6.  Qf  oiiences  punishable  by  Imprison- 
ment in  a  county  jail,  and  by  fines,  680. 
Title?.  General  prorisions  concerning  crimes 
and  their  punishment,  6B7. 

CHAP.  II.  Or  PBOCEEDinos  iir  c&murAL 

C4.SB8:  Containing  eig^t  Titles. 
Title  1.  Of  proceedings  to  prevent  the  com- 
mission of  crimes,  703. 
Title  2.  Of  the  arrest  and  examination  of  of- 
fenders, their  commitment  for  trial,  and  let- 
ting them  to  bail,  706. 
Title  8.  Of  trials  for  offences,  before  courts  of 
special  sessions  of  the  peace:  Containing 
four  ArHdu. 

Art.  1.  Of  trials  before  courts  of  special  ses- 
sions, held  in  any  county  of  this  state,  ex- 
cept the  city  and  county  of  New-YoriE,  711. 
Art.  2.  Of  trials  before  courts  of  special  ses- 
sions in  the  city  and  county  of  New-Yoifc, 
714. 
Art.  8.  General  prorisions  concerning  courta 

of  special  sessions,  715. 
Art  4.  Of  write  of  certiorari  to  courts  of  spe- 
cial sessions,  717. 

Title  4.  Of  indictments,  and  proceedings  be- 
ffflpe  trial:  Containing  Iftrce  .^rfie/is. 
Art  1.  Of  the  return  and  summoning  of  gnnd 

juries,  their  powers  and  dnties,Y,7aO. 
Art.  2  Of  indictments  and  proceedings  there- 
on, 726. 
Art  8.  Of  the  removal  of  indictments,  before 
trial,  or  judgment,  781. 

Title  5.  Of  trials  for  offences;  bills  of  excep- 
tion and  other  proceedings  incident  to  trial, 
788. 
Title  6.  Of  judgments,  the  mode  of  enforcing 
them,  and  of  writs  of  etror  thereon:  Con- 
taining Aoo  ArtkUt. 
Art  1.  Of  judgmenta;  the  evidence  thereof^ 

and  the  mode  of  enforcing  tiiem,  787. 
Art.  2.  Of  writs  of  emr  on  judgments;  and 
certioraris  in  criminal  cases,  780. 
Title  7.  Special  proceedings  in  criminal  cases, 
I      and  nuscellaneoos  prorisions  respecting  cri- 
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miaal  proceediQgi:  Contiiwing  tkne  JrUr 
det. 

Aitl.  Ofeoroii«rs'iMiaMts,742.  ' 
Art  2.  Of  the  outlawry  of  pcnoiif  eonricted 

of  treMon,  748. 
Alt.  8.  Miaedhneoiit  proririoiii  mpeetiiig 

eriauBal  proceedingi,  748. 
Tiile  8.  Of  the  feet  of  oiBeen  and  minitten  of 
justice  in  criminal  caiet,  749. 

CHAP.  UI.  Or  JAiLt,  pBirmBinnARiKt  aiid 

rait  out,  AlfD  THB  •OTBUQCBirr  AVD  I>It- 

cipLiBB  THBBBor :  Contaiuag  tiwee  Titles. 
I'itle  1.  Of  oovutj  prisont:  GoBtaining  fioo 

Aitl.  DeBignitiaiof  theseTcnlcowitypri- 
iOM,  and  praritioBs  coneening  their  ma- 
nagementy  754. 


Art.  8.  Of  the  inspeetiOB  cijtonAy  prisons, 
and  the  dischuge  and  delirery-  of  prison- 
en  conifaied  tlierein,  TST. 
Title  2.  Of  the  state  prisont:  Containing /imr 

Alt  I.  Of  the  custody  and  gorenment  of  the 
state  prisons;  the  offleers  conneeted  there- 
witli,  and  their  generd  powers,  duties  and 
compensation,  789. 

Alt.  2.  BegnbtieBs  cMtceningthatrsatment 
and  eondnet  of  prisoners,  and  the  disci- 
pline of  the  prison,  797. 

Art.  8.  BflseellmeoM  prorisions,  788. 

Alt.  4.  Special  prorisioBs  applicable  to  the 

state  prison  at  Anbnm,  771. 
Title  8.  Ocneral  provisions  applicable  to  all 
the  prisons  treated  of  in  this  Chi^er,  778. 


*     •      • 
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PART   II5  OOHTINUKD. 


CHAPTER  V. 

Of  Title  to  Property,  Real  and  Personal,  transmit- 
ted or  acquired  by  Special  Provisions  of  Law. 


Title  1. — Of  the  assignment  of  the  estates  of  non-resident,  absconding, 

insolvent,  or  imprisoned  debtors. 

Title  2. — Of  the  custody  and  disposition  of  the  estates  of  idiots,  luna- 
tics, persons  of  unsound  mind,  and  drunkards. 


TITLE  I« 

or  THE  ASSIGNMENT  OF  THE  ESTATES  OF  NON-RESIDENT,  AB- 
SCONDING, INSOLVENT,  OR  IMPRISONED  DEBTORS. 

Aet.  1^ — Of  attachmeots  sgolott  absconding,  concealed,  and  non-recident  debtors. 

Aet.  2. — Of  attachmeDtt  against  debtors  confined  for  crimes. 

Aet.  3w — Of  Tolnntaxy  assignments,  made  pursuant  to  the  application  of  an  insolvant 
and  his  creditors. 

Aet.  Ad — Of  proceedings  by  ^editors,  to  compel  assignments  by  debtors  imprisoned  on 
execation  in  civil  causes. 

Aet.  5^— Of  TolonUry  assignments  by  an  insolvent,  for  the  puipose  of  exonerating  his 
person  from  imprisonment. 

Aet.  6^-^Of  Tolnntaiy  assignments  by  a  debtor  imprisoned  in  execution  in  civil  causes. 

Aet.  Is — General  provisions  applicable  to  proceedings  under  the  several  preceding  ar- 
ticles, or  some  of  them. 

Aet.  8w»^>f  the  powers,  duties  and  obtigadons  of  trustees  and  assignees  under  this 
Title. 

ABTIOUB  VIB8T. 

Of  Attachments  agakui  Abecandmg^  Concealedj  and  Non-Reri- 

deni  DMara. 

Sac.  1.  When  pfoperty  of  a  debtor  may  be  attached. 

5.  Applkidkm  for  sttaekmsat,  to  whom  to  be  made. 
8.  "Bj  ivhat  creditors  sneh  tpplicalion  miy  be  made. 

4.  AppBetioB  to  be  mwrit^,«id  verified  by  ellidant;  what  afldsrit  to  state. 

6.  GaondsoE  whidi  it  is  made,  to  be  verified  by  two  witnesses. 

VOL.  n.  1 


I  REVISEH'.  STATUTES  OF  [part  ii. 

TITLE  1.  Skc.  6.  Qfioer  applied  to,  if  i%ti«^ed;  to  order  noCke,  and  to  iwae  wsiniit. 

7.  Duty  of  sheriff  on  ^^VSng  sack  wamnt.    Effects,  he.  to  be  attached. 

8.  Sheriff  to  make  db^HtAni  an  inventory  of  the  property,  books,  he. 

9.  Perishable  padp|i^4(except  yessels)  to  be  sold ;  proceeds  how  disposed  of. 

10.  If  any  proQengf  (except  ressels)  be  claimed  by  another,  jury  to  try  claim. 

11.  If  jniy  ^cf  iff  claimant,  property  to  be  deliTered,  onleu  sheriff  be  indemnified. 

12.  Costa  an^'diatKes  of  inquisition,  by  whom  to  be  paid. 

13.  On  clata}  being  made  to  domestic  vessel,  such  vessel  to  be  valued,  and  how. 
14,.  WitKhi'two  days  thereafter,  claimant  to  give  bond  with  sureties  ;  its  coiiditiOB. 
15.  MifL  execution  of  bond,  vessel  or  share  seized,  to  be  di8chai^;ed. 

^  ^1^.  ^nd  to  be  sued  by  trustees  ;  when  debtor  may  stte  on  it. 
\  •Vf.»  What  may  be  shown  in  bar  to  such  suit ;  rule  of  damages. 
*  *•  **l8.  Foreign  vessel  seized,  may  be  valued  ;  upon  whose  application. 
.  _     *  *.**  19.  Notice  of  such  application  to  be  given  to  attaching  creditors. 

20.  Attaching  creditors  to  give  bond  with  sureties  ;  its  condition. 

21.  Unlets  such  bond  be  given,  vessel  er  share  attached,  to  be  diachaiged. 

22.  No  second  warrant  to  issue  against  such  vessel,  till  bond  be  given. 
2B.  When  and  npon  what  terms,  debtor  entitled  to  claim  such  vessel. 

24.  When  such  vessel  to  be  sold  for  indemnity  of  creditor  giving  bond. 

25.  Vessel  or  share,  if  not  claimed,  may  be  sold  on  application  of  creditor- 

26.  When  such  shwe  may  be  soM,  oa  application  of  joint  owner. 

27.  Officer  ordering  sale  of  perishable  property,  or  vessel,  to  fix  time,  he. 

28.  Officer  ksnivg  warranti  to  otder  notice  to  be  pvUithed  in  eeitain  paptta. 

29.  Time  for  which  notice  is  to  be  published. 
90.  Oomtenta  of  natiaelii  the  cm*  of  a&abseindlng  or  coiieMl«dtMi|ar.~^~'~"*^ 

81.  Contents  of  notice  in  the  ease  of  a  non-reitdent  debtor.  ^ 

82.  All  sales,  he.  made,  and  judgments  confessed,  by  an  absconding  or  concealed  debt- 
or, after  first  publication  of  notice,  void. 

38.  The  like  provision  as  to  certain  estate  of  non-resident  debtors. 

84.  Persons  indebted  to  such  debtors,  or  having  Aeir  property,  to  account  t<ftrustee8. 

85.  Payments  and  deliveriea  of  property  to  debtor,  after  flnt  puUieation,  deemed  firandn- 
lent,  aa  against  the  trasteea. 

86.  Persons  prosecuted  by  debtor,  may  give  evidence  of  attachment,  he.  in  bar. 

87.  After  application  for  attachment,  any  other  creditor  may  file  affidavit  and  petition. 

88.  Such  latter  creditor  to  be  thereafter  deemed  an  attaohing  creditor. 

89.  After  warrant  issued,  every  subsequent  attachment  to  be  deemed  pait  of  first  pro- 
ceedings. 

40.  Notice  of  first  warrant,  to  be  given  to  sheriff  having  subsequent  wamnt ;  proeeed- 
itigs  thereupon. 

41.  Duty  of  officer  who  isaued  such  subsequeut  wtmnant. 

42.  Rights  and  obligations  of  creditors  applying  for  subsequent  warrant,  he. 
A  Absconding  or  concealed  debtor  may,  by  petition,  contest  allegation  of  concealment, 

he.  and  pray  for  a  helping  before  court. 

44.  Penons  proceeded  against  as  non-resident  debtors,  may  also  contest  the  feet  of  ueii- 
residence. 

45.  Brery  soeh  petition  to  be  aicmmpaniad  by  nbond  ;  fts  aondition. 

46.  Officer  with  whom  petition  and  bond  are  filed,  to  inikke  report  to  court. 

47.  Proceed inga  of  such  court  thereupon. 

48.  If  aUegationa  of  petition  are  proved,  warrant  and  proceedings  to  be  diseharged,  he. 

49.  Court  to  tax  costs,  he.,  and  to  enforce  payment. 

50.  If  allegations  not  proved,  penalty  of  bond  may  be  recovered ;  how  disposed  of. 

51.  Persons  to  whom  debtor  has  transferred  property,  may  petition  for  heariag ;  pii»- 
oeedings  thereon. 

52.  When  jury  trial  is  had,  effect  of  their  dedaion ;  praoe^dinp  on  certain  bonds. 
63.  Proceedings  npon  warrant,  how  iar  stayed  by  petition  and  bond. 
51.  Debtor  may  apply  to  officer  issuing  attachment,  for  its  discharge. 

55.  Bond,  with  sureties,  to  be  esMuted  upon  such  iq;i|»liGation  ;  its  condition. 

56.  If  such  bond  be  given,  wamnt  to  be  dischaiged,  and  no  further  proceedings  hade 
tSt,  When  sutA  bond  muLj  be  prosectted,  and  how ;  proMedtega  thmon. 

58.  When  officer  issuing  warrant,  shaU  appoint  trustees. 

59.  If  trustees  are  not  appointed  in  due  time,  warrant  deemed  to  be  discharged. 

60.  Order  to  be  endorsed  on  appointment,  allowing  it  to  bo  reoonled»  he, 

61.  Appointment  to  be  recorded  ;  where  and  within  what  time. 

62.  Appointment,  record  thereof,  and  traaaciipt  of  such  raoord,  Iwhr  frr  etidenee. 
68.  If  debtor  die  or  become  insane,  after  time  of  appearance,  preneediaga  to  ooiitinaa. 
61.  If  he  die  or  becomoiaaane  befera  thattima,  prodoadiai^  t*  b4  stayed,  hot. 
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fcc.  SSk  Whta  ghwMTi^  wiamwwwitf  <»d  pfowtdinp.  id  to  whom ;  frtmn  iHian  Jtod.     ART.  i. 
C6.  Sveli  ittvm  how  eofiirped,  and  oq  whose  appUcation.  V^V^^/ 

67.  Officer  israing  warmit,  to  file  creditors*  dndaritt  with  cleik  of  rapreme  court. 
IL  To  TC^ort  to  aopreiM  tout,  which  •haUthenaftar  hare  Jariadietkn.    Report  mada 

eTJdeBce. 
Ql  Fhieeediiigs  ander  this  Aiti^le,  may  also  he  remored  hy  certiorari  ;  effeet  thereof. 
9Ql  ffpwets  of  Bnpnme  cpvrt,  after  reeeiTing  tetam  to  taHorari,  or  report  of  ofBeer. 

71.  Notice  to  he  giren  of  the  naasea,  Ac  of  siireties  offered  vnder  this  Article. 

72.  CreditQis  may  require  soph  sureties  to  justify. 

7&  Seinres  under  this  Article,  to  supersede  certain  other  seisures  preriously  made. 

Sflcnov  1.  The  real  and  personal  property  of  a  debtor,  may  be  wheapro- 
^.^taclied  for  the  payment  of  his  debts,  in  the  following  cases :  auadH?.^ 

Cl^^Ti^  Whenever  such  debtor,  beiny;  an  inhabitant  of  this  state,  shall  /^^^^^^"^^ 
,     mmAff  depart  therefrom,  witF  inient  to  defraud  his  creditors,  or  to  ^j^trh.<^  c^  ^ 
I  "^    avqld  tfce  seryioe  cf  civil  process ;  or  shall  keep  himself  concealed 
^^^ifftSein,  with  the  like  intent : 

I        s.  Whenever  any  person,  not  being  a  resident  of  this  state,  i 
iKfi^he  indebted  on  a  contract  piaHfi  Within  this  state,  or  to  a  creditor  re*^ 
^  tfiiy  within  this  state,  although  upon  a  contract  made  elsewhere.*   iZl 

^"^  S  2.  Application  ibr  snch  attachment,  may  be  made  to  any  officer,  AprKestion 
!     specified  in  the  fir$t  section  of  the  seventh  Article  of  this  Title.  mom. 

%  S.  Such  application  may  be  made  by  any  cre(|itor  rggident  within  By  whom 
Ayjstate  or  outjtCit,  pr  by  his  personal  representatives,  having  a  de-  "* 
nand  against  such  debtor  personally,  whether  liquidated  or  not/'aris- 
ing  upon  confaract/or  upon  a  judgment  or  decree  rendered  within  this 
■tate^anwunting  to  one  hundred  dollars  or  upwards/  or  by  any  two 
mc&  creditors  having  such  demands,  to  the  amoum  of  one  hundred 
and  ^y  dollars  or  upwards ;  or  by  any  three  cht  more  creditors,  hav- 
ing such  demands,  to  the  amount  of  two  hundred  dollars  or  upwards.^ 

S  4.  Such  application  shall  be  in  writing,  verified  by  the  affidavit  Howmtdt; 
of  the  creditor,  or  of  the  person  making  the  same  in  his  behalf,  in  ^S^*  **' 
which  shall  be  specified  the  sum  in  which  the  debtor  is  indebted,  over 
ad  above  all  discounts^  to  the  person  in  whose  behalf  such  applies^ 
tioD  is  made,  and  the  grounds  upon  which  the  application  is  founded.^ 

S  5.  The  Ihcts  and  circumstances  to  establish  j^fijj|jowj^on  which  ,^^  ^.^ 
tnch  applicaticm  is  made,  shall  also  be  verified  by  the  affid^ts  of  two  »*^ 
&bierested  witnesses.' 

%  6.  Upon  such  proof  being  made  to  the  satisfaction  of  the  officer  to  Notice  a^a 
whom  the  application  is  addressed,  he  shall  order  a  notice  to  be  pub-  ^"^^^^ 
iidied  as  herein  after  directed,  and  shall  issue  one  or  more  warrants,  as 
nay  be  necessaiy,  to  the  sheriff  of  every  county,  in  which  any  property 
of  such  debtor  may  be,  commanding  him  to  attach  and  safely  keep  all 
the  estate,  real  and  perscAal  of  sudi  debtor,  widiin  his  county,  (except 
fiodi  articles  as  are  by  law  exempt  fix>m  execution,)  with  all  bocdss  of 
account,  Touchers  and  papers  relating  thereto.* 
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TITLE  1.      $  7.  The  sheriff  to  whom  an^  such  warrant  shall  be  directed  and 


delivered,  shall  immediately  attach  all  the  real  estate  of  such  debtor, 
iff oa  wu.  and  all  his  personal  estate,  including  mcmey  and  bank  notes,  except 
articles  exempt  from  execution ;  and  shall  take  into  his  custody  all 
books  of  account,  vouchers  and  papers  relating  to  the  property,  debts, 
credits  and  effects  of  such  debtor,  togetlier  with  all  evidences  of  his 
title  to  real  estate ;  which  he  shall  safely  keep,  to  be  disposed  of  a* 
herein  after  directed.' 

invraiory  to  ^  8.  He  shall,  immediately  on  making  such  seizure,  with  the  as- 
sistance of  two  disinterested  freeholders,  make  a  just  and  true  inven* 
tory  of  all  the  property  so  seized,  and  of  the  books,  vouches  and  pa- 
pers taken  into  his  custody,  stating  therein  the  estimated  vahie  of  ^ 
several  articles  of  personal  property,  and  enumerating  such  of  them  as 
are  perishable ;  which  inventory,  after  being  signed  by  the  sheriff  and 
the  appraisers,  shall,  within  ten  days  after  such  seizure,  be  returned  to 
the  oflScer  who  issued  the  warrant.' 

foriAau*  S  9.  If  any  of  the  property  so  seized,  other  than  vessels,  be  perisha* 
SSS!"*^  ble,  the  sheriff  shall  sell  the  same  at  public  auction,  under  an  order  of 
the  officer  who  issued  the  warrant,  and  shall  retain  in  his  hands  the 
proceeds  of  such  sale,  after  deducting  his  expenses,  to  be  allowed  by 
such  officer ;  which  proceeds,  shall  be  disposed  of  in  the  same  man* 
ner,  as  the  property  so  sold  would  have  been^  if  it  had  remained  un- 
soId.« 

Claim  of  pro-     S  10.  If  any  goods  or  effects,  seized  as  the  property  of  the  debtor, 
Sed.'    ^    other  than  vessels,  shall  be  claimed  by,  or  in  behadf  of,  any  other  per- 
son as  his  property,  the  sheriff  shall  summon  and  swear  a  jury  to  try 
the  validity  of  such  claim,  in  the  same  manner  and  with  the  like  ef- 
fect, as  in  case  of  seizure  under  execution,' 

$  1 L,  If,  by  their  inquisition,  the  jury  find  the  property  of  the  goods 
and  efiects  so  seized  to  be  in  the  person  so  claiming  them,  the  sheriff 
shall  forthwith  deliver  them  to  the  claimant  or  his  agent ;  unless  the 
attaching  creditor  shall,  by  bond  with  sufficient  sureties,  indeminify  the 
sheriff  for  the  detention  of  such  goods  and  efiects.  In  case  of  such  in- 
demnity, the  sheriff  shall  detain  such  goods  and  effects^  to-  be  disposed 
of,  as  herein  after  directed.^ 

coatt  v4  $  12.  If  the  property  in  such  goods  be  found  to  be  in  the  claimant, 
'^'*'  the  costs  and  charges  arising  from  such  inquisition,  to  be  allowed  by . 
the  officer  issuing  the  warrant,  shall  be  paid  out  of  the  estate  of  the 
debtor ;  but  if  it  be  found  to  be  in  the  debtor,  then  the  costs  and 
charges,  to  be  ascertained  in  the  same  manner,  shall  be  paid  ly  the 
claimant.* 


Vfonnd  for 


<8)  1  R.  L.  W,  §  1.    (4)  n>.  Iff7,  §  8.    (6)  Ih.  15S,  §  4. 
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S  IS.  When  a  vessel  belonging  to  any  port  or  place  in  this  state    a^^*  ^ 
or  any  of  the  United  States,  or  any  share  or  any  interest  in  such  ves-  ^jJJ^JJ]^ 
ael,  shall  be  attached ;  on  the  application  within  thirty  days  thereaf-  S;,2SS  ws- 
ter,  of  any  person  claiming  such  vessel  or  share,  or  of  his  agent,  **** 
the  officer  who  issued  the  warrant,  may  cause  the  vessel  or  share  so 
seized,  to  be  valued  by  three  indifferent  men  to  be  appointed  by  such 
officer.^ 

S  14.  Within  two  days  after  such  appraisement  shall  be  made,  the  ib.  Bond  to 
tiainiant  or  his  agent  may  execute  a  bond  with  sureties  to  be  approv-  '"^ 
rf  by  such  officer,  to  thef  people  of  this  state,  in  a  penalty  double  the 
amo^int  of  such  appraised  value,  conditioned,  that  in  a  suit  to  be 
hroaght  on  such  bond,  the  claimant  will  establish,  that  he  was  the 
owner  of  such  vessel  or  share  at  the  time  of  the  seizure,  and  in  case 
of  his  feilure  to  do  so,  that  he  will  pay  the  amount  of  such  valuation 
with  interest  from  the  date  of  the  bond,  to  any  trustees  who  may  be 
appointed  on  such  attachment ;  or  in  case  none  be  appointed  accord- 
ing to  law,  or  the  attachment  be  discharged,  to  such  debtor  or  hi^ 
personal  representatives.^ 

S  15.  Upon  such  bond  being  executed  and  delivered  to  such  offi- 
cer, he  shall  order  the  vessel  or  share  so  seized  to  be  discharged  from 
the  attachment,  and  the  sheriff  shall  discharge  such  vessel  or  share 
aooordingly.' 

S  16.  If  trustees  be  appointed  upon  such  attachment,  they  shall  When  boni 
immediately  commence  a  suit  on  such  bond ;  or  in  case  none  be  ap- 
pointed according  to  law,  or  the  attachment  shall  be  discharged,  the 
Mtor  or  his  personal  representatives  may  prosecute  such  bond. 

S  17.  In  such  suit,  the  claimant  may  give  in  evidence  in  bar  of  a  DefeoMio 
recovery,  that  he  was  the  owner  of  the  vessel  or  share  seized  at  the  "^  "^ 
time  of  issuing  such  warrant.  If  he  foil  to  establish  such  ownership, 
or  if  judgment  shall  pass  against  him  by  default  or  on  demurrer,  the 
partjr  prosecuting  such  suit,  shall  recover  the  amount  of  the  valuation 
of  such  vessel  or  share,  with  interest  from  the  date  of  the  bond,  to  be 
MBcsflcd  as  damages. 

S  18.  Whenever  a  foreign  vessel,  or  a  share  or  interest  in  any  Yoniga  ▼»- 
fareign  vessel,  shall  be  attached,  such  vessel  or  such  share  or  interest,  jjfiw  *»»»•» 
BHiy  be  valued  in  the  manner  above  prescribed,  upon  the  application 
'rf  any  person,  who  shall  by  his  affidavit  swear,  that  he  is  the  owner 
thereof,  or  upon  the  application  of  the  agent  of  such  owner,  who  shall 
hy  his  affidavit  swear  that  he  is  such  agent,  and  that  he  verily  believes 
Us  principal  to  be  the  owner  of  the  vessel  or  share  so  attached.'' 

(6)  Ijrwft  of  1822»  p.  288,  §  1.    (7)  A.  §  2. 
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TITLE  ].  ^  19.  Such  notice  of  such  application  shall  be  given  to  tfie  attach- 
^Jl^^^^^^^  log  creditors,  as  the  c^oer  to  whom  the  same  is  made,  diall  deem 
«^*  reasonable.^ 

cniditon  to  S  20.  Within  three  days  after  such  valuation  shall  be  returned  to 
withraratiei.  the  officer  who  directed  the  same,  the  creditors  at  whose  instance  the 
attachment  issued,  shall  execute  a  bond  with  sureties  to  be  approved 
by  such  officer,  to  tjie  person  in  whose  behalf  such  claim  shall  be 
made,  in  double  the  amount  of  the  valuation,  with  a  condition  to  pro- 
secute such  attachment  to  effect,  and  to  pay  such  damages  as  may  be 
recovered  against  them  for  seizing  the  said  vessel  or  share,  in  any 
suit  that  shall  be  brought  against  them  within  three  months  from  the 
date  of  the  bond,  if  it  shall  appear  in  such  suit  that  the  vessel  or 
share  or  interest  therein,  so  attached,  belonged  at  the  time  of  issuing 
such  attachment,  to  the  person  in  whose  behalf  such  claim  shall  be 
made.^ 

Veawi,  whon     d  21.  Unloss  such  boud  be  given  as  above  prescribed,  the  officer 
charged.      who  issuod  the  attachment  shall  grant  an  order  discharging  the  ves- 
sel, share  or  interest  so  claimed,  from  such  attachment ;  and  the  same 
shall  be  discharged  accordingly.® 

Noothw  S  32.  If,  after  an  attachment  has  been  levied  upon  a  foreign  ves- 

tmid^yra.  sel,  a  Valuation  of  the  same  or  of  the  share  or  interest  therein  seized, 
be  made,  no  other  warrant  of  attachment  shall  issue  against  the  same 
vessel,  as  being  the  property  in  whole  or  in  part  of  the  same  debtor, 
until  the  security  above  prescribed,  shall  be  given  by  the  person  re- 
quiring such  warrant.® 


Tamu  on  S  23.  If,  after  the  execution  of  any  sueh  bond  by  an  attaching 
mftj^ium'^'  tor,  the  attachment  shall  be  discharged,  or  the  proceedings  shall  cease, 
▼««•»•  jjy.  ijjg  omission  to  appoint  trustees  according  to  law,  the  debtor  against 
whom  such  attachment  issued,  or  his  agent,  shall  be  entitled  to  claim 
such  vessel,  share  or  interest,  or  the  poceeds  thereof  if  the  same  shall 
have  been  sold,  only,  itpon  his  discharging  the  bond  so  executed  by 
such  attaching  creditor,  or  by  his  executing  to  such  creditor,  a  bond 
in  a  penalty  double  the  valuation  made  as  herein  directed,  with  sure- 
ties to  be  approved  by  the  officer  who  issued  the  attachment,  condi* 
tioned  to  indemnify  such  creditor,  against  all  charges  and  expenses  in 
consequence  of  the  bond  so  executed  by  him. 

wbeDteoei  S  24.  If  the  bond  of  the  attaching  creditor  be  not  discharged,  or  he 
to  be  Mid.  ^  j^  indenmified  as  above  directed,  within  one  month  after  the  debtor 
became  entitled  to  claim  such  vessel,  share  or  interest,  as  above  pre<- 
scribed,  such  vessel,  share  or  interest,  may  be  sold  by  the  sheriff  ia 
whose  custody  the  same  may  be,  upon  an  order  of  the  officer  who  is- 
sued the  attachment ;  and  the  proceeds  of  the  sale  shall  be  paid  to  the 
attaching  creditor  who  executed  such  bond,  for  his  indemnity. 

(8)  Uwe  of  1822,  p.  238,  §  2. 
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Si6.  If  DO  claim  be  onade  bjr  any  owner  of  a  domeatic  vaiael,  or  art.  i. 
bfaihan  in  such  a  yeaMl,  seised  ooder  my  warrant  of  attachment,  ^f^'^^ 
widiiii  thirty  days  after  such  seusure,  and  no  bond  be  executed  as 
iiereiD  directed  by  such  claimaot ;  or  if  no  claim  be  made  within  diat 
time  by  or  in  behalf  of  the  owner  of  any  foreign  vessel  or  of  a  share 
therein,  so  seized ;  such  vessel  or  share  may  be  sold  by  the  sheriff 
making  sach  seizure,  under  an  order  of  the  officer  issuing  the  attach- 
ment, to  be  granted  upon  the  application  of  any  attaching  creditor^ 
whenever  in  the  opinion  of  such  officer,  a  sale  may  be  necessary. 

S  26.  When  a  share  in  any  vessel,  foreign  or  domestic,  shall  be  ib. 
seized,  if  no  claim  to  such  share  be  made  by  any  owner  thereof,  as 
herein  provided,  within  thirty  days  after  such  seizure,  it  may  be  sold 
hj  the  sheriff,  under  an  order  of  the  officer  issuing  the  attachment,  to 
be  granted  on  the  application  of  any  joint  owner,  or  of  his  agent. 

St7.  Whenever  a  sale  of  perishable  property,  or  of  a  vessel  orofBoOTtofu 
Aare  of  a  vessel,  shall  be  ordered  by  any  officer  as  herein  authorised,  £f  ^'^^ 
he  shall  in  such  order,  prescribe  the  time,  place  and  notice  of  such 
ale,  and  how  the  same  shall  be  published. 

SiS,  Whenever  any  warrant  of  attachment  shall  be  issued  pur-  Notimorat- 
snant  to  the  provisions  of  this  Article,  the  officer  issuing  the  same, 
ihall  thereupon  immediately  order  the  notice  herein  after  directed,  to 
be  pnbli^ed  in  the  state  paper,  and  in  a  newspaper  printed  in  the  city 
of  New- York,  and  in  a  newspaper  printed  in  the  county  to  which  any 
attachment  shall  be  issued,  if  there  be  one,  and  if  there  be  none 
printed  in  such  county,  then  in  a  newspaper  printed  nearest  to  such 
cwioty.* 

S  39.  Such  notice  shall  be  published  once  in  each  week,  for  three  rime  of  pub- 
months  in  the  case  of  an  absconding  or  concealed  debtor,  and  for  nine  ^  ^' 
months  in  the  case  of  a  non-resident  debtor.^ 

S  W.  In  the  case  of  an  absconding  or  concealed  debtor,  such  notice  contanti  of 
ibaH  state  that  an  attachment  has  issued  against  the  estate  of  such  l^Siiig  ' 
debtor,  and  that  the  same  will  be  sold  for  the  payment  of  his  debts,  '^^^' 
onless  he  appear  and  discharge  such  attachment  according  to  law, 
within  three  months  from  the  first  publication  of  such  notice ;  and 
that  the  paynient  of  any  debts,  and  the  delivery  of  any  property  be- 
longing to  such  debtor,  to  him  or  for  his  use,  and  the  transfer  of  any 
proper^  by  faim,  for  any  purpose  whatever,  are  forbidden  by  law, 
3Bd  are  void.® 


S  31.  In  the  case  of  a  non-resident  debtor,  such  notice  shall  state  n^  Kon- 
the  issuing  of  the  attachment  against  his  estate,  and  that  the  same  will 
be  sold  for  the  payment  of  his  debts,  unless  he  appear  and  discharge 


dent  debtor. 


(»>  1 R.  L.  a0r,^2 ;  i4twi«f  i9a,p.  as,  §& 
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"nTLB  1.  such  attachment  acoordii^  to  law,  within  nine  months  from  the  first 

^"^""^^^^  publication  of  such  notice ;  and  that  the  payment  of  any  debts  due  to 

him  by  residents  of  this  state,  and  the  delivery  to  him,  or  for  his  use, 

of  any  property  within  this  state  belonging  to  him,  and  the  transfer  of 

any  such  property  by  him,  are  forbidden  by  law,  and  are  void.^® 

Mm,  tLc,  S  32.  All  sales,  assignments,  transfers,  mortgages,  and  conveyan- 
▼•id.  '  ces  of  any  part  of  the  estate,  real  or  personal,  including  things  in  ac- 
tion, of  every  such  absconding  or  concealed  debtor,  made  after  the 
first  publication  of  such  notice,  in  payment  of,  or  as  security  for,  any 
existing  or  prior  debt,  or  for  any  other  consideration,  and  all  judg- 
ments confessed  by  him  after  that  time,  shall  be  absolutely  void  as 
against  his  creditors.*' 

n.  S  SS.  All  such  dispositions  of  the  estate  of  a  non-resident  debtor, 

real  or  personal,  within  this  state,  including  things  in  acticm,  and  de- 
mands against  any  residents  of  this  state,  made  after  the  first  publica- 
tion of  such  notice,  shall  be  absolutely  void  as  against  his  creditors. 

Fmomin-  S  34.  After  the  first  publication  of  such  notice,,  every  person  in- 
ttS^^  debted  to  an  absconding  or  concealed  debtor,  and  every  person  hav* 
totroiMi.  1^  possession  of  any  property  belonging  to  such  debtor,  shall  account 
and  answer  for  the  amount  of  such  debt  and  for  the  value  of  such  pro- 
perty, to  the  trustees  who  shall  be  appointed  upon  such  attachment ; 
and  every  person  within  this  state  indebted  to  such  non-resident  debt- 
or, or  having  possession  of  any  property  belonging  to  such  debtor, 
shall  in  like  manner  account  and  answer  for  the  amount  of  such  debt, 
and  for  the  value  of  such  property.*^ 

ptyment^        $  S5.  Every  payment  made  to  a  debtor  after  the  first  publication 

^Milled       of  such  notice,  of  any  debt  or  any  part  thereof,  and  every  delivery  of 

any  property  belonging  to  a  debtor  for  which  any  person  is  liable  by 

the  last  section,  to  account  to  any  trustees ;  shall  be  deemed  fi*audu- 

lent  as  against  such  trustees.*^ 

•rtbM^broH  ^  ^'  ^^  ^^y  person  liable  to  account  to  any  trustees  as  before  pre* 
by  debtor,  gcribcd,  for  any  debt  or  property,  shall  be  prosecuted  for  the  same  by 
any  debtor,  he  may  give  in  evidence  under  the  general  issue,  the  &ct 
of  an  attachment  having  been  issued,  and  the  publication  of  the  no- 
tice herein  required,  at  the  time  of  the  commencement  of  such  action, 
in  bar  thereof." 

Aflidarikite.  $  ST.  After  any  application  shall  have  been  made,  by  any  creditor, 
dfton.  ^^  for  a  warrant  of  attachment  against  any  concealed  or  absconding  or 
non-resident  debtor,  any  other  creditor  of  such  debtor,  having  any  de- 
mand against  such  debtor,  then  due,  whatever  may  be  its  amount, 
may  file  with  the  ofiicer  who  issued  such  warrant,  an  aflidavit  speci- 
fying the  sum,  in  which  the  debtor  is  indebted  to  such  creditor,  over 

(lO)liLL.157,§2sUw0on8S9,p.W,§a    (U)  1  B. L.  156, § «.    il2)1b.P'l^»^^ 
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and  aboYe  all  facounts,  and  a  petition  stating  the  desire  of  such  cr&-    art.  i. 
',  to  be  deemed  an  attaching  creditor. 


S  S8.  Upcm  the  filing  of  such  affidavit  and  petition,  such  creditiH'iUgiitsor 
shall,  in  all  respects  be  deemed  to  be  an  attaching  creditor,  and  enti-  anditm. 
tkd  to  the  same  benefits  and  advantages,  and  subject  to  the  same  re- 
sponsibilities and  obligations,  as  the  creditor  at  whose  instance  such 
attachmept  originallj  issued. 

S  39.  I^  after  the  issuing  of  any  warrant  of  attachment  against  any  sobMqiwiit 
debtor,  any  other  warrant  shall  be  issued  pursuant  to  the  foregoing  £!!Si^^p'^ 
provisions,  and  shall  be  levied  upon  any  property  of  such  debtor,  such  It^S^^ 
subsequent  warrant  and  seizure,  shall  be  deemed  to  be  a  part  of  the 
proceedings  upcm  the  first  application,  in  the  same  manner,  as  if  such 
subsequent  warrant  had  been  issued  by  the  officer  who  granted  the 
first  warrant. 

S  40.  The  officer  who  issued  such  first  warrant,  shall,  on  the  ap-  Notice  offtpt 

■     warrant ' 

plication  of  any  creditor,  subscribe  and  deliver  to  him,  a  notice  in  prooMdfaig* 
writing,  directed  to  the  sherifi*  having  such  subsequent  warrant,  of 
the  iact  of  a  prior  warrant  having  issued ;  and  upon  such  notice  be- 
ing served  on  such  sheriff,  he  shall  return  to  such  officer  an  inventory 
of  the  property  seized  by  him  under  such  subsequent  warrant,  with 
aB  his  proceedings  thereon,  in  the  same  manner  as  if  the  same  had 
been  issued  by  such  officer ;  and  all  proceedings  on  the  subsequent 
waorrant,  shall  be  conducted,  in  all  respects,  as  if  the  same  had  been 
issued  by  the  officer,  who  issued  the  first  warrant. 


S  41.  The  officer  who  issued  such  subsequent  warrant,  shall  trans-  ^^"■^Jjj^ 
mit  the  petiti<ms  and  affidavits  upon  which  such  warrant  was  found-  rab.w|iMDt 
!  ed  or  relating  thereto,  to  the  officer  who  issued  the  first  warrant,  upon 
teoeiviog  firom  such  officer  a  certificate  of  the  time  of  his  issuing  the 
nme ;  and  after  the  service  of  such  notice,  the  officer  who  issued  the 
subsequent  warrant,  shall  cease  to  exercise  any  authority  by  virtue 
of  the  application  made  to  him. 

S  48.  The  creditors  making  the  subsequent  iqpplication,  or  who  Righti  aad 
shall  have  filed  a  petition  and  affidavit  with  the  officer  issuing  thepfc*Sdir<!!l^ 
subsequent  warrant,  desiring  to  be  deemed  attaching  creditors,  shall  wwut,  «tc. 
be  entitled  to  all  the  benefits  and  advantages,  and  subject  to  the  same 
responsibilities  and  obligations,  as  the  creditor  at  whose  instance  the 
first  warrant  issued. 

$  43.  Every  person  proceeded  against  as  an  absconding  or  con-  petition  fo^ 
oealed  debtor,  may,  at  any  time  before  the  appointment  of  trustees  as  t!!^^, 
h»ein  after  mentioned,  present  a  petition  by  himself  or  his  attorney,  mS^ 


'  •■  "  »  ^  r 

verified  by  his  oath  or  that  of  some  other  person,  to  the  officer  who  is- 
sued the  warrant  against  him,  stating  that  he  is  a  resident  within  this 
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TiTLe  1.  state,  and  was  not  at  any  time  within  thirty  days  before  the  issuing  of 
^'^^^^''^^  such  warrant,  or  at  any  time  thereafter,  an  absconding  or  concealed 
debtor  within  the  intent  of  this  Article  ;  and  may  therein  pray  that 
his  allegations  in  that  behalf,  may  be  heard  and  determine  by  the 
supreme  court,  or  the  court  of  common  pleas  of  the  county  in  which 
such  officer  resides.'* 

lb.  Non-roK'  S  44.  Evory  person  proceeded  against  as  a  non-resident  debtor, 
*°  *  ^''  and  any  person  in  his  behalf,  may,  at  any  time  before  the  appoint- 
ment of  trustees  as  herein  after  mentioned,  present  a  petition  verified 
by  the  oath  of  the  person  presenting  the  same,  to  the  officer  who  is- 
sued the  warrant  against  such  debtor,  stating  that  at  the  time  of  issu- 
ing such  warrant,  the  debtor  so  proceeded  against  was  a  resident  of 
this  state  ;  and  may  pray  that  the  allegations  in  such  petition  may  be 
determined  by  the  supreme  court,  or  the  court  of  common  pleas  of 
the  county." 

Bomi  to  bo  §45.  Such  debtor  in  either  of  the  cases  before  mentioned,  or  his 
agent,  shall,  at  the  time  of  presenting  the  petition,  deliver  to  the  offi- 
cer who  issued  the  warrant,  a  bond  to  the  attaching  creditors  in  the 
penal  sum  of  one  hundred  doDars,  with  such  security  as  shall  be  ap- 
proved by  such  officer,  with  a  condition,  (preceded  by  a  recital  of  the 
petition,)  that  such  debtor  shall  prove  to  the  supreme  court,  or  to  the 
court  of  common  pleas  of  the  county,  whichever  shall  be  inserted  by 
such  officer  at  his  discretion,  at  the  next  term  thereof,  the  &cts  set 
Ibrlh  in  such  petition." 

offioor  le-        S  46.  The  officer  with  whom  such  petition  and  bond  shall  be  filed, 
timi^'E^  shall  report  his  proceedings,  with  the  affidavits  presented  to  him  in 
to  report.     |ieIation  to  such  proceedings,  to  the  court,  named  in  the  condition  of 
such  bond,  on  the  first  day  of  the  next  term  thereof." 

Proeeediag*  ^  47.  The  court  to  which  such  report  shall  be  made,  shall  proceed 
ofeourton  ^  {^^^^  ^j^^  proofs  aud  allegations  of  the  parties  in  a  summary  way, 
and  shall  determine  whether  the  allegations  in  such  petition  have 
been  satis&ctorily  proved ;  unless  the  court  shall  deem  it  a  proper 
case  to  be  submitted  to  a  jury,  in  i;duch  case,  the  court  may  in  its 
discretion,  award  a  venire  to  try  the  same,  in  such  manner  as  the 
court  shall  direct." 

lb.  WarrftTi  S  48.  If  the  court  determine  that  the  allegations  in  the  petition 
Lck^ed.  are  proved,  it  shall  grant  an  order,  cancelling  the  bond  given  by  or 
in  behalf  of  the  debtor,  and  discharging  the  warrant  or  warrants  that 
may  have  been  issued  against  him,  and  thereby  releasing  all  property 
which  shall  have  been  attached  under  such  warrants ;  which  order 
shall  terminate  all  proceedmgs  upon  such  warrants." 

.■«.!.  II  I  ■  ■  ■■■  I  II.  ■■  11^  - 

(18)  1  R.  L.  IS7,  §  7. 


cHAF.  v.]         THE  STATE  OP  NEW-YORK.  H 

S  48.  Hie  court  shall  tax  the  coste  and  expenses  of  the  debtor,  in-   art.  i. 
cBired  in  obtaining  such  order,  and  shall  cause  the  same  to  be  paid  ^•^"v-^i/ 
by  the  attaching  creditor,  and  may  enforce  the  payment  thereof  by 
sttaehmeDt.*^  < 

3  50-  If  the  court  determine  that  the  allegations  contained  in  the  n..  Penai^ 
petition  are  not  proved^en  the  obligee  in  the  bond  given  by  or  in  ?o  u?^'?*' 
behalf  of  such  debtor,  may  recover  the  penalty  tliereof  with  costs  ;  '*' 
one  moiety  of  the  penalty  may  be  retained  by  the  obligee  or  his  re- 
presentatives, and  the  other  moiety  shall  be  paid  to  the  trustees  to  be 
appointed  as  lierein  after  mentioned,  to  be  disposed  of  by  them,  as  part 
of  die  property  and  effects  of  such  debtor ;  or  if  no  trustees  be  appoint- 
ed, such  moiety  may  be  retained  by  the  oMigee.^^ 

3  51.  If  any  person  to  whom  a  debtor  sliall  have  assigned  or  deli-  P««itioii  by 
vered  any  property,  on  a  valuable  consideration,  or  to  whom  the  debt-  ^ewi  ^ 
or  may  have  made  payments,  after  the  publication,  of  the  notice  of  at- debtor. 
tadunent,  shaH  desire  to  contest  Ae  fact  of  such  debtor's  being  non- 
resident, concealed  or  absconding,  within  the  meaning  of  this  Article, 
he  may  do  so,  on  executing  a  bmid  similar  to  that  required  of  a  debt- 
or in  the  previous  forty-fifth  section,  and  within  the  time  allowed  to 
Ae  debtor  for  that  purpose ;  and  on  his  application  to  the  court  to 
which  such  proceedings  are  or  shall  be  reported,  the  court  shall  direct 
such  aUegatXMis  to  be  tried  by  a  jury,  and  shall  direct  the  proper  pro- 
ceeding for  that  purpose. 

S  53.  A  decision  by  a  jury,  in  any  case,  where  a  trial  may  be  had,  Jury  inai : 
porauant  to  the  provisions  of  this  Article,  if  not  set  aside  by  the  court,  on  Mrtai?" 
^1  have  the  same  effect  in  all  cases  as  the  determination  of  a  court 
without  such  trial ;  and  the  same  proceedings  may  be  had  upon  the 
bond  executed  by  any  other  person  than  the  debtor,  as  are  herein  pro- 
vided in  respeot  to  the  bond  of  such  debtor,  in  the  like  cases  and  with 
die  like  eflfect 

S  5S.  The  proceedings  upon  any  warrant,  that  may  be  issued,  pur-  Effect  of  pe- 
Buant  to  the  provisions  of  this  Article,  shall  not  be  in  any  manner  b?ndi!fMay 
stayed  or  aflfected,  by  such  petition  or  bond,  given  as  herein  before  T^T'^^*^' 
provided,  until  an  order  discharging  such  warrant  shall  be  granted ; 
except  that  no  sale  of  any  pn^rty,  other  than  such  as  may  be  per- 
ishable, shall  be  had,  and  no  payment  of  any  debts,  shall  be  made,  by 
aaj  trustees  appointed  under  such  attachment,  until  a  determination 
be  made  by  the  court  to  which  such  petition  shall  he  referred. 

5  54.  Every  debtor  against  whom  any  warrant  of  attachment  shall  Appikaiion 
be  iBiied,  may,  at  any  time  before  the  appointment  of  trustees  as  here-  or  watramf^ 
in  after  mentioned,  Bipflj  in  person  or  by  attorney  to  the  officer,  who 
iamed  sueh  warrant,  for  an  order  to  discharge  the  same.^'^ 

iI4>  1B.L.197,§7.    (IS)  n».p.ie2,§2L 
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^  56.  Upon  such  application,  such  debtor  or  his  agent  riiall  exe- 
cute and  debver  to  the  officer  to  whom  the  same  is  made,  a  b(md  to 
the  creditors  prosecuting  the  attachment,  in  a  penal  sum  douUe  the 
amount  of  the  debts  sworn  to  bj  such  creditors,  with  such  sureties  as 
shall  be  approved  hj  the  said  officer,  conditioned  thatthejr  will  pay 
to  each  attaching  creditor  the  amount  justly  due  and  owing  by  such 
debtor,  to  him,  at  the  time  when  he  became  an  attaching  creditor,  on 
account  of  any  debt  so /claimed  and  sworn  to  by  him,  with  interest 

thereon.»«  ^?L^Mx>^U^  "t^^»«/^  Cin^fttlfny 
S  56.  Upon  such  bond  being  executed  and  delivered,  the  said  offi- 
cer shall  thereupon  grant  his  order,  discharging  all  warrants  that  may 
have*  been  issued  by  him,  or  of  which  notice  shall  have  been  given  to 
him,  against  such  debtor ;  and  no  further  or  other  proceedings  shall 
be  had  under  the  provisions  of  this  Article,  founded  upon  any  de- 
mands included  in  such  bond.'* 

S  57.  Every  such  bond  shall  be  beU  for  the  common  ben^t  of  all 
the  attaching  creditors,  and  may  be  prosecuted  at  any  time  within  six 
months  after  its  date,  and  not  afterwards,  by  them  jointly,  or  by  any 
one  of  them  separately,  in  respect  to  his  separate  demand ;  and  in  ev- 
ery such  action  the  prosecuting  creditor  shaU  establish  his  demand,  in 
the  same  manner  as  in  an  action  against  the  debtor.'* 

S  58.  If  the  debtor  against  whom  such  warrant  oi  attachment  shall 
be  issued,  shall  not  appear  and  satisfy  his  creditors,  within  the  time 
for  that  purpose  limited  in  the  notice  herein  before  directed,  and  if 
such  warrant  shall  not  have  been  discharged,  the  officer  who  issued 
the  same,  shall,  within  three  months  after  the  expiration  of  the  time 
so  limited,  upon  due  proof  of  the  publication  of  such  notice,  nominate 
and  appoint  three  or  nx>re  fit  persons,  to  be  trustees  for  all  the  credit- 
ors of  such  debtor.^ 

%  59.  If  such  appointment  of  trustees  be  not  made  within  the  tim6 
above  prescribed,  the  warrant  of  attachment  shall  be  deemed  to  be 
discharged  and  annulled. 

S  60.  The  officer  making  such  appointment,  shall  endorse  thereon 
an  order  allowing  it  to  be  recorded ;  which  shall  entitle  it  to  be  re- 
corded by  the  clerk  of  any  county,  to  whom  it  may  be  presented  for 
that  purpose.'® 

$61.  The  trustees  shall  cause  their  appointment  to  be  recorded  in 
the  office  of  the  clerk  of  every  county,  in  which  any  property  shall 
have  been  seized,  under  the  warrant  of  attachment  against  such  debt- 
or, within  one  month  after  their  appointment.'® 

S  62.  Such  appointment  of  trustees,  the  reocnrd  thereof,  and  the 
transcript  of  such  record  duly  certified,  shall  in  all  cases,  except  on 


(16)  1  R.  L.  1S2»§ n.  (17)  lb.  p.  ISO,  $  8.   (18)  A. p.  m»  $98. 
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hMrin;  of «  petkioD  referred  to  anj  court  as  faBrein  before  proTided,   ^^^-  ^- 
IwconcluBiye  erideiioe  that  the  debtor  therein  named  was  a  ooDceai-  ^^^^^"^^ 
«d,  abnondiiy  or  non-resident  debtor,  within  the  meaning  of  the  fore- 
going provisions,  and  that  the  said  appointment  and  all  the  proceed- 
ings previous  thereto,  were  regular.'* 

S  63.  Where  any  debtor  against  whom  proceedings  may  have  been  wiMdMiii, 
eommenoed,  as  herein  authori§ed,  shall  die  or  become  insane,  after  ;;^j^ 
(he  expiration  of  the  time  limited  in  the  order  for  his  appearance,  the 
proceedings  shall,  notwithstanding,  be  continued  to  a  final  conclusion, 
in  tlie  8une  manner,  and  with  the  like  validity,  as  if  such  debtor  had 
}mA  er  rsouuned  sane.^ 

$64.  If  any  debtor  against  whom  any  such  warrant  of  attachment  ^J2!||'^ 
flhtD  have  been  issued,  shall  die  or  become  insane,  before  the  time 
limited  for  his  appearance,  the  proceedings  thereon  shall  be  stayed, 
and  the  property  seized  thereby  shall  be  delivered  to  his  personal  re- 
presentatives, or  to  the  committee  of  his  estate. 

S  65.  Upon  the  appointment  €f  trustees  being  made,  every  sheriff  SS!^ 
to  iriiom  any  warrant  against  the  estate  of  such  debtor  may  have  been  ^' 
issued,  shall  return  the  same,  with  his  proceedings  therecm,  to  the  of> 
foer  who  issued  the  same,  or  to  the  officer  who  issued  the  first  war* 
nnt  against  such  debtor,'  in  case  warrants  shall  have  been  issued  by 
ssferal  officers ;  and  such  officer  shall  cause  the  same  to  be  filed, 
witfun  tUrty  days  thereafter,  in  the  office  of  a  clerk  of  the  supreme 
«wrt« 

5  66.  Every  slieriff  to  whom  a  warrant  may  have  been  delivered,  ^^ff^^ 
Qajr  be  compelled  by  the  officer  having  jurisdiction  over  the  proceed- 
ings thereon,  to  return  such  warrant,  and  the  inventory  required  to 
be  taken  by  him,  by  an  order  of  such  officer  and  by  process  of  attach- 
nient  for  ^sobedience  thereof,  on  the  application  of  any  creditor,  or 
<f  tbe  debtor,  and  on  proof  of  the  neglect  of  the  dierift 

i  67*  Every  officer  irho  shall  issue  any  warrant,  pursuant  to  the  j^^» 
fisegoing  provisions,  shall  cause  the  affidavits  of  the  creditors  pre-  ^ 
seated  to  him,  or  transmitted  to  hi^o,  by  any  other  officer,  who  shall 
have  issued  a  subsequent  warrant,  to  be  filed  in  the  office  of  a  clerk 
of  the  supreme  court,  within  thirty  days  after  receiving  the  same.^* 

S6&  Within  twenty  days  alter  the  appointment  of  any  trustees  ooMr^re^ 
hf  such  officer,  he  shall  mdce  a  report  to  the  supreme  court,  to  be  pnowoout. 
filed  with  the  clerk  thereof,  of  all  the  proceedings  had  before,  ot  done 
^j  him,  under  this  Article ;  after  which,  die  supreme  court  shaH 
have  jorisdiction  over  such  proceedings.     Such  report,  and  a  certified 
^y  thererf  under  the  seal  of  the  court,  and  attested  by  the  clerk, 

ri9)  I n. L. p.  ISB, § 96.    (S|P)Ib.§22.    (81)n>.§2l. 
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TTTLfe  1.  Bimii  ijn^  conclusive  evidence,  that  the  prooeddings  stated  therein,  were 
^^"^'^^^  had  before  such  officer.** 

qnHor^ri  to  ^  69.  Thc  proceedings  had  before  any  officer,  under  the  provisions 
of  this  Article,  may  also  be  removed  into  the  supreme  court,  previous 
to  any  report,  by  ceriiarariy  at  the  instance  of  the  debtor  or  of  any 
creditor ;  but  such  certiorari  shall  not  stay  any  proceedings  on  such 
warrant. 

Powanofu.     ^  70.  Upou  an  examination  of  the  return  to  such  certiorari^  or  of 

pnao  court* 

the  report  made  by  the  officer  as  herein  before  directed,  the  supreme 
court  may  correct  any  errors  therein,  and  make  such  order  as  shall 
seem  just ;  and  may  remit  the  proceedings  to  the  officer  who  issued 
the  warrant,  or  to  any  other  officer  having  authority  to  issue  such 
warrant ;  or  the  said  court  may  proceed  to  do  such  acts  and  things, 
as  remain  to  be  done,  to  complete  the  proceedings. 

u^ltc  S  71.  Whenever  any  bond  shall  be  executed  by  or  in  behalf,  of 
•f  ninite.  any  debtor,  against  whom  proceedings  may  be  instituted  under  this 
Article,  or  by  or  in  behalf,  of  any  claimant  of  any  domestic  vessel  or 
of  any  share  in  such  vessel,  attached  as  the  property  of  such  debtor, 
the  same  shall  not  be  taken  by  the  officer  authorised  to  receive  such 
bond,  until  reasonable  notice  of  the  names  and  residence  of  the  per- 
sons offered  as  sureties  in  such  bond,  be  given  to  the  attaching  cre- 
ditors. 

SaratiM  $  72.  Whenever  any  such  bond  shall  be  proposed,  the  attaching 

i3fy.  creditors  may  require  the  persons  offered  as  sureties  therein,  to  esta- 

blish their  sufficiency  in  the  same  manner,  and  to  the  like  extent,  as 
bail  are  required  to  justify  in  civil  actions. 

dSi^A  °'  ^  ''^^'  ^  seizure  made  by  virtue  of  any  attachment  under  the  pro* 
^n^d^cw^  ^isioi^  of  ^s  Article,  shall  be  deemed  to  supersede  any  such  seizure 
Mtettrak'  ^^  ^^y  ^^^  '^^^  previously  made,  under  any  warrant  which  shall 
have  been  issued  at  the  instance  of  any  overseers  or  superintendents  of 
the  poor,  against  any  person,  pursuant  to  the  provisions  of  law,  re^. 
specting  the  relief  and  support  of  indigent  persons,  or  respecting  the 
support  of  bastards  ;  but  the  surplus  of  any  property  so  seized,  after 
satisfying  (he  creditors,  shall  be  paid  to  the  overseers  or  superintend- 
ents, at  whose  instance  any  warrant  so  superseded  may  have  issued. 

ARTICLE  SECOND. 

Of  Attachments  against  DMors  cot^nedfor  Crimes. 

Ssc.  1.  When  aad  bj  whom  an^cationaMijr  be  made  ier  appointmeiit  of  tnuleet. 

2.  Upon  the  production  of  eerUin  docnmenta,  ofieer  immediately  to  appoint  tnuteea. 
8.  Effeet  of  sneh  appointment ;  rights  and  powen  of  tmttees. 

4.  Traateettopnydebta,  andtoaoooont;  niiplsahiow  tobei^vplied. 

5.  On  dbcharge  of  debtor,  tnuteea  to  deliTer  to  him  the  property  remaining.  Sec. 

(22)  l]LL.p.l68,§26c 
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$  1.  Whenever  anjr  debtOT  dudl  be  imprisoDed  in  tbe  state  pri-   ^'^*  ^ 
aoo,  for  anj  term  less  than  his  natural  life ;  and  whenever  any  debtor  v^i^n^^f,, 
diall  be  imprisoned  in  any  penitentiary  or  county  jail,  fx  a  criminal  ^^  ^^ 
ofeice,  for  any  term  more  than  one  year ;  application  may  be  made  ^ 
to  any  of  the  officers  specified  in  the  first  section  of  the  seventh  Arti- 
cle of  this  Title,  by  any  creditor  of  such  debtor,  or  by  any  of  his  rela- 
tires,  or  by  any  relative  of  his  wife,  for  the  appointment  of  trustees 
to  take  charge  of  the  estate  of  such  debtor.^ 

S  2.  Upon  producing  a  copy  of  the  sentence  of  conviction  of  such  ^ 
debtor,  duly  certified  by  the  clerk  of  the  court  under  his  seal  of  (^ce, 
together  with  an  affidavit  of  the  applicant,  that  such  debtor  is  actual- 
ly imprisoned  under  such  sentence,  and  is  indebted  in  any  sum  what- 
erer,  the  officer  to  whom  such  application  shall  be  made,  may  imme- 
diately appoint  two  or  more  fit  persons,  to  be  trustees  of  the  estate  of 
nich  debtor.^ 

S  3.  Such  appointment  shall  hstve  the  same  effect,  as  the  publication 
of  a  notice  of  an  attachment  against  an  absconding  debtor,  as  declared 
in  the  first  Article  of  this  Title ;  and  shall  vest  in  the  trustees  the 
same  ri^ts  in,  and  powers  over,  the  estate  real  and  personal  of  such 
debtor,  as  the  appointment  of  trustees  of  the  estates  of  absconding 
debtors,  as  herein  after  declared  in  Article  eighth  of  this  Title.^ 

S  4.  Such  trustees  shall  pay  the  debts  of  such  imprisoned  debtor,  D«tiH  §€ 
in  the  same  manner  as  herein  after  directed  in  Article  eiiAth  of  this  ^SSS^9t 
Tltk,  and  shall  account  in  the  like  manner,  and  be  subject  to  the 
mad  omtrol,  obligations  and  responsibilities.  After  paying  sudi 
debts,  and  their  disbursements  and  commissions,  they  noay,  under  the 
direction  of  the  officer  who  appointed  them,  or  of  the  chancellor,  or 
Wf  equity  judge  having  jurisdiction,  from  time  to  time,  apply  the 
sorplas  of  any  monies  in  their  hands,  to  the  support  of  the  wife  and 
d)3dren  of  such  debtor,  and  of  such  other  relatives  as  he  may  be  bound 
to  support,  and  to  the  education  of  his  children.^ 

S  5.  Whenever  any  such  imprisoned  debtor  shall  be  lawfully  dis- 
darged  fit>m  his  imprisonment,  the  trustees  so  appointed,  shall  deli- 
ver op  to  him  all  the  estate  real  and  personal  of  such  debtor,  and  all 
monies  belonging  to  him,  remaining  in  their  hands,  after  retaining  a 
sufficient  sum  to  satisfy  the  expenses  which  they  may  have  incurred 
in  the  execution  of  their  trust,  and  their  lawfiil  commissions.^* 

▲RTICI^B  TOMSLD. 

Ofvohmi&nf  AmgmmentSj  mad$  jMrsnofrf  to  the  AppUcathn  of 

an  Imohent  and  his  CredUara. 

8bc.  1.  ]ia«lTwit  debtor  mny  be  diidMtfged  from  kia  debts  nader  this  Artiele. 
%  p<iCition  to  beaigBed  by  debtor,  and  bj  cuedhorf  to  two-thirds  of  bis  debts. 

(»)  iR.L.]H§»&ao. 
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TITL£  1.     Bmc.B*  VHkmttiBCV^tonwtAuimhutaioinmajhttammyi/ti^ 

4.  Each  petitioner  to  make  affidavit ;  it«  form. 

5.  Insolvent  to  deliver  with  hit  petition,  a  ■chedule ;  ita  contenta. 

6.  To  what  ofioer  petition  lata  he  praacated. 

7.  AiEdavtt  to  be  made  by  inaolvcnt ;  tta  fotm. 

8.  Officer  to  make  order  req[niring  creditors  to  ihow  eanae. 

9.  Order  to  direct  when  and  whera  cause  to  be  shown.  « 

10.  Officer  to  direct  notice  of  order  to  he  pnbliihad  in  ceitain  aewapapera. 

11.  Time  for  which  notice  is  to  be  pnbUshed. 

12.  Hearing  of  the  parties  ;  proof  of  paUication  of  notice  to  be  required. 
18.  When  oppoainceraditorauijr  demand  that  case  he  heard  by  a  joy. 
14.  If  demand  be  to  a  conrt,  jniy  to  be  drawn  from  jnrors  attending,  fee. 
16.  If  made  to  a  ainf^  officer,  18  frseholders  to  be  anmmoned. 

16.  Twelve  of  the  persons  so  summoned  to  be  drawn  and  sworn. 

17.  Proceedings  before  jury ;  Aeir  verdict  conclusive. 

18.  Veidict  to  be  reaorded  in  minutes  of  the  proeeedingi. 

19.  But  one  hearing  before  a  jury  :  proceedings  in  case  they  cannot  agree. 
29.  lasf^ent  may  be  ordered  to  produce  his  wife,  if  a  non-«esident. 
SI.  IfshedonotattandasordaiudtdehtornottabadiaehBigadtUalasavlU. 
22.  Insolrent  may  be  examined  on  oath ;  hia  evidence  nsay  be  impeached. 

25.  When  insolvent  to  make  certain  payments  or  give  security,  before  his  dischaiige. 
24.  Insolvent  who  has  given  pre£Brenee  to  a  eraditor,  debanud  from  being  diachai^ge#. 

26.  When  aaaignment  of  debtot^s  property  to  be  directed ;  articles  to  be  ezecpted, 
26. '  Finding  of  a  jury  as  to  any  pre-requisite  to  aasignment,  conclusive. 

27.  Aasignpient  to  whom  to  be  made  ;  eraditors  to  noasinate. 

28.  Effect  of  the  aasignment ;  what  property  to  vest  in  aasigneea. 

29.  Upon  inaolvenfs  producing  certain  certificates,  discharge  to  be  granted  to  him. 
89.  Sffeet  of  such  discharge  as  to  contiuets  made  since  12th  AprO,  1818;  ftc. 

81.  Effect  of  discharge  as  to  certain  coHtracts  made  after  this  Artick  takes  effect. 

82.  Dischaige  may  be  pleaded  or  given  in  evidence  in  bar  of  certain  actions. 
88.  Dischaige  how  hr  to  emnemte  insolvent  from  airest  or  imprisonment. 

84.  When  insolvent,  if  in  prison  at  time  of  diaeharge,  to  be  discharged  therefron. 
86.  In  what  eases  such  diaohaige  to  be  void, 

wheauybe     8  h  Eveiy  insolveiit  debtor  may  be  discharged  from  his  debts  a» 
^"'^"^   h&cem  after  provided,  upon  executing  an  assignment  of  all  his  estate 

lor  the  benefit  of  his  creditors,  and  upmi  the  provisions  of  this  Article 

being  complied  with.*^ 

Fjtition  bj       S  i*  The  petition  for  that  purpose  shall  be  signed  by  him,  and  by 

■ifMd-        so  many  of  his  creditors  residing  within  the  United  States,  as  have 

debts  in  good  faith  owing  to  them  by  such  debtor,  then  due  or  there* 

after  to  become  due,  and  amounting  to  at  least  two-thirds  of  aU  the 

debts  owing  by  him  to  creditors  residing  within  the  United  States/''^ 

EMcotofs,  S  3.  Executors  and  administrators  may  become  petitioning  credi^i* 
tratocs.  tors  for  the  discharge  of  an  insolvent,  under  the  order  of  the  surrogate 
to  whom  they  may  be  liable  to  account,  or  of  the  chancellor,  or  any  ^ 
equity  judge  having  jurisdiction ;  and  shall  be  chargeable  only  for 
such  sum  as  they  shall  actually  receive  on  the  dividend  of  the  insol* 
vent's  estate.** 

Afldavitof       ^  4.  Every  such  petition  shall  be  accompanied  by  the  affidavit  of 
"^""^    each  petitibbing  creditor,  to  be  taken  before  any  officer  authorised  to 
take  affidavits  to  be  read  in  courts  of  record ;  which  affidavit  shall 
state,  that  the  sum  specified  therein  and  annexed  to  the  name  of  the 
petitioner  subscribed  to  such  petition,  is  justly  due  to  him,  or  will  be- 


I  1^  I     ■»»i<»»»" 


(24)  1  R.  L.  400,  i  1.    (tf )  lb.  465,  §  11. 
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come  due  to  him  at  some  futttre  time  to  be  specified  therein ;  and  abt.  a. 
ahail  state  the  nature  of  the  demand,  and  whether  arising  on  any  writ-  ^^^V^^ 
ten  security  or  otherwise,  with  the  general  ground  and  consideration 
of  such  indebtedness ;  and  that  neither  he,  nor  any  person  to  his  use, 
hath  received  from  such  insolvent,  or  any  other  person,  payment  of 
any  demand  or  any  part  thereof,  in  money  or  in  any  other  way  what- 
ever, or  any  gift  or  reward  whatsoever,  upon  any  express  or  implied 
trust  or  confidence,  that  he  should  become  a  petitioner  for  such  insol- 
vent** 

S  5.  Every  such  insolvent  shall  annex  to,  and  deliver  with,  his  luoiveDt^a 
petition,  to  the  officer  to  whom  it  shall  be  presented,  a  schedule,  con- 
taining, 

1.  A  full  and  true  account  of  all  his  creditors  : 

s.  The  place  of  residence  of  each  creditor,  if  known  to  such  insol- 
vent ;  and  if  not  known,  the  fact  to  be  so  stated : 

3.  The  sum  owing  to  each  creditor,  and  the  nature  of  each  debt  or 
demand,  whether  arising  on  written  security,  on  account,  or  other- 


4.  The  true  cause  and  consideration  of  such  indebtedness  in  each 
^,  and  the  place  where  such  indebtedness  accrued : 

6.  A  statement  of  any  eidsting  judgment,  mortgage,  or  collateral 
or  other  security,  for  the  payment  of  any  sod)  debt : 

s.  A  foil  and  true  inventory  of  all  the  estate  both  real  and  person- 
i{,  in  law  andlM}uity,  o[  such  insolvent,  of  the  incumbrances  exist- 
ing thereon,  and  of  all  the  books,  vouchers  and  securities  relating 
thereto.*' 

$  6.  Every  such  petition  may  be  presented  to  any  officer  specified  To  wh<^ 
ia  the  first  section  of  the  sev«ath  Article  of  this  Title,  or  to  any  judge  '''^^'^*^' 
cf  any  county  court. 

S  7.  An  affidavit  in  the  following  form,  shall  be  annexed  to  the  imoiTwri 
said  petition,  account  and  inventory,  and  shall  be  sworn  to  and  sub-  *^*^*^ 
scrfted  by  such  insolvent,  in  the  presence  g[  such  officer,  who  shall 
«rtifytfae  same: 

"I, J  do  swear,  (or  affirm,  as  the  case  may  be,)  that  the 

aoGount  of  my  creditors,  and  the  inventory  of  my  estate,  which  are 
moesed  to  my  petition  and  herewith  delivered,  are  in  all  respects 
just  and  true ;  and  that  I  have  not,  at  any  time  or  in  any  manner 
whatsoever,  disposed  of,  or  made  over,  any  part  of  my  estate,  for  the 
fiitoie  benefit  of.  myself  or  my  family,  or  in  order  to  defraud  any  of 
my  creditors ;  and  that  I  have  in  no  instance  created  or  acknowledg- 
I  €d  a  debt  £»*  a  greater  sum  than  I  hcmestly  and  truly  owed ;  and  that 
I  have  not  paid,  secured  to  be  paid,  or  in  any  way  compounded  with, 

(3^  1B.L.  461,§8.    (27)  n).482;§6aS;  Uwf  ^f  1917,  p.  49,^1 
VOL.  JI-  ^ 
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TITLE  T.  any  of  my  creditors,  with  a  view  fraudulently  to  obtain  the  prayer  of 
my  petition.'**® 

2?w  «!»»•.  ^  ®'  Th®  officer  receiving  such  petition,  schedule  and  affidavit, 
shall  make  an  order,  requiring  all  the  creditors  of  such  insolvent  to 
show  cause,  if  any  they  have,  at «  certain  time  and  place  to  be  spe- 
cified by  him,  why  an  assignment  of  the  insolvent's  estate  should  not 
be  made,  and  he  be  discharged  from  his  debts.^^ 

Time  tad         S  9.  If  the  officer  making  such  order  be  a  judge  of  a  county  court, 
showinc       ^d  not  of  the  degree  of  counsellor  at  law,  the  order  shall  require  such 


caiMC. 


Wiktt. 


cause  to  be  shewn  at  the  term  of  such  court,  to  be  held  next  after  the 
expiration  of  the  time  of  publication  of  the  notice  thereof,  as  herein 
after  directed ;  and  the  order  shall  specify  the  time  and  place  at  which 
such  term  will  be  held.  In  every  other  case,  the  order  shall  require 
such  cause  to  be  shewn  before  the  officer  to  whom  the  petition  shall 
be  presented.*® 

NotioQ  of  S  10.  The  officer  granting*  such  order,  shall  direct  notice  of  its  con* 
tents  to  be  published  in  the  state  paper,  and  in  a  newspaper  printsd 
in  the  county  in  which  such  applioatioD  is  made,  if  there  be  one,  aqd 
if  there  be  none,  in  a  newspaper  printed  nearest  to  such  county ;  and 
if  one-fourth  part  in  amount  of  the  debts  owji^  by  such  inaolveBt, 
shall  have  accrued  in  the  city  of  New-tYork,  or  be  due  to  cnditors 
residing  there,  such  officer  shall  also  designate  a  newspaper  in  that 
city,  in  which  such  notice  shall  be  published*^*  , 

Time  ofpab.  $  11.  If  all  the  Creditors  of  such  insolvent  reside  at  a  less  distattte 
than  one  hundred  miles  from  the  place  at  which  they  are  required  by 
such  order  to  show  cause,  the  said  officer  shall  direct  sadh  notice  to 
be  published  once  in  eaeh  week  for  six  weeks  succeseively ;  and  if 
any  of  such  creditors  reside  more  than  one  hundred  miles  from  such 
place^  the  notice  shall  be  directed  to  be  published  once  in  each  week 
for  ten  weeks  successively.*' 

Huaxjiif.  S  \2.  On  the  day  or  at  the  term  appointed  ib  such  order,  or  on 
any  subsequent  day  or  term  that  the  officer  or  court  before  whom 
cause  is  required  to  be  shown,  may  appoint,  the  said  officer  or  court, 
as  the  case  mny  be,  diall  proceed  to  bear  the  prooft  and  allegations  of 
the  parties ;  end  before  any  other  proceeding  be  had,  sbAll  require 
proof  g[  the  publication  of  the  notice  as  herein  directed. 

nemand  of  $  IS.  Every  creditor  opposing  the  discharge  of  an  insolvent  under 
this  Article,  nmy,  at  the  time  appointed  for  the  first  hearing,  demand 
of  the  officer  or  court  before  whom  such  hearing  shall  be  had,  that  the 
case  of  such  insolvent  be  heard  and  determined  by  a  jury ;  and  shall 
be  entitled  to  an  order  to  that  efiect,  upon  filing  with  such  officer  or 

-  ^  I     ■  ■      -  .  -^_ _  I        II       I       I      I —  --. ■  - — — — — — ^— ^ —  ■  —      ^  — _^^^ 

(28)  1R.L.402,§6;  L«wi«n81»,p.  U^§2.    (2S)  1.  R.1..4lS2»  §ait6;  hnnti 
181«^  p.  379,  $  6. 


jury 


cBAP.  ?•]         THE  STAT|!  OP  NEW-YORK-  19 


court,  a  speciocatioD  in  writiog,  of  the  grounds  of  his  objections  to    art.  3. 
Bucli  discharge.  v^v^^./ 

S  14.  Upon  such  demand  being  made  to  any  court  befive  which  ^'J|f  ^  * 
a  hearing  shall  be  had,  a  jury  shall  be  drawn  in  the  same  manner  as 
fcr  the  trial  of  ciril  causes,  from  the  jurors  summoned  and  attending 
such  ooQrt,  who  shall  be'  sworn,  as  prescribed  in  the  succeeding  six* 
teentfa  section. 

5 15.  If  such  demand  be  made  to  any  single  officer,  he  shall  nomi-  ^^^  ^ 
nate  ei^^teen  reputable  freeholders  o(  the  county,  and  shall  issue  a 
sommoos  to  the  sheriff  or  any  constable  of  the  county,  commanding 

bim  to  cause  the  persons  so  nominated,  to  appear  before  such  officer, 
al  a  time  and  place  to  be  specified  in  the  summons,  not  less  than  six 
oormore  than  twelve  days,  from  the  time  of  issuing  the  same. 

5 16.  At  the  time  and  place  so  appointed,  twelve  of  the  persons  so  i^ 
sammoned  and  appearing,  shall  be  ballotted  for  and  drawn,  in  like 
manner  as  jurors  in  a  court  of  record ;  and  shall  be  sworn  by  such 
officer,  well  and  truly  to  hear,  try,  and  determine  the  validity  of  the 
objections  so  specified. 

$  17.  Sudi  jury  so  drawn  and  sworn,  either  by  a  court  or  any  of-  Praeaedimi 
lieer,  having  heatd  the  proob  and  allegations  of  the  parties,  shall  de- 
tamm  the  metiers  submitted  to  them ;  and  for  that  purpose,  shall  be 
hept  together  by  some  proper  officer,  to  be  sworn  as  is  usual  in  like 
Cites  in  courts  of  record^  until  they  agree  upon  their  verdict;  and 
iwh  verdict  shall  be  conclusive  in  the  premises. 

8 18.  The  verdict  so  rendered,  shall  be  recorded  by  the  court  or  veHSetto  im 
<^r  inthe  oaiiiutesof  theproceeding8»  '^' 


S 19.  There  diall  be  but  one  hearing  before  a  jury  m  any  case  s  ^^ 
QBleT  this  Article.     If  such  jury  cannot  agree,  after  being  kept  toge-  jwr- 
dier  far  such  time  as  die  officer  or  court  shall  think  reasonable,  then 
%  shall  be  diediarged,  and  the  court  or  officer  shall  decide  upon  the 
fterits  of  die  application,  as  if  no  jury  had  been  called. 

j^SO.  Upon  the  application  of  any  creditor  of  such  insolvent,  the  lmoHwi  or 
officer  who  made  ^e  order  for  publication  of  notice,  may  at  any  hu  aon-rwi? 
tiine,  qot  le89  than  jthree  weeks  previous  to  the  day  or  term  fixed  for  »  witmn. 
the  hearing  of  such  petition,  by  written  order  require  the  insolvent  to 
hiing  faefiHre  such  officer  or  before  the  court,  at  the  time  appointed  for 
<hehearing,  the  wife  of  such  insolvent,  if  she  do  not  reside  within 
dtti  stale,  to  die  end  that  she  may  be  examined  as  a  witness.'^ 

S  ih  If  such  n(Mi-resident  wife  do  not  attend  at  the  time  and  place  coMMaen- 
fepified  in  such  order,  Ae  insolvent  shall  not  be  entided  to  his  dis-  ^bLioo  to 
charge,  unless  be  shall  prove,  to  the  satisfaction  of  such  court  or  offi-  ^ 

(90)  lR.L.4fiS,$7;Lafniflfl817,p.46,§12.  ^ 
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TITLE  1.  cer,  that  he  was  unable  to  prccure  the  attendance  of  his  wife,  for  the 
^■^^^^^^^  purpose  of  being  examined.'^ 

rolJ^bTeM-  S  ^^'  -^^  ^^^  hearing  of  any  such  petition  before  a  jury  or  other- 
mioed  on  vrisc,  the  insolvent  may  be  examined  on  oath,  at  the  instance  of  any 
creditor,  touching  his  estate  or  debts,  or  any  matter  stated  in  his  sche- 
dule ;  and  may  be  required  to  state  any  changes  that  have  occurred 
in  the  situation  of  his  property,  since  the  making  of  such  schedule, 
and  particularly  whether  he  has  collected  any  debts  or  demands,  or 
0avio(.  made  any  transfers  of  any  part  of  his  real  or  personal  estate.  But  this 
section  shall  not  be  construed  to  prevent  any  such  creditor  from  con- 
tradicting or  impeaching,  by  other  competent  testimony,  any  evidence 
given  by  such  insolvent.'^ 

wh«o  pay-  §  2S.  If  it  shall  appear  on  such  examination,  or  otherwise,  by  com- 
inade,orw-  peteut  proof,  that  such  insolvent  has  collected  any  debts  or  demands, 
<»yiiiJhront  or  made  any  transfer,  absolute,  conditional  or  otherwise,  of  any  part  of 
his  real  or  personal  estate,  since  the  making  of  the  schedule  annexed 
to  his  petition,  he  shall  be  required  to  pay  forthwith  to  the  officer  or 
to  the  clerk  of  the  court  before  whom  the  hearing  shall  be  had,  the 
full  amount  of  all  debts  and  demands  sp  by  him  collected  or  received, 
and  the  iiiU  value  of  all  property  so  by  him  transferred,  except  such 
parts  of  the  said  debts  and  property,  as  shall  satis&ctorily  appear  to 
the  officer  or  court,  to  have  been  necessarily  expended,  by  such  insol- 
vent, for  tjie  support  of  himself  or  his  femily ;  and  no  discharge  shall 
be  granted  to  him  under  the  provisions  of  this  Article,  until  such  pay* 
ment  be  made,  or  security  satisfactory  to  the  officer  or  court  be  given, 
that  such  payment  shall  be  made  within  thirty  days  thereafter,  to  the 
assignees  of  such  insolvent. 

whM  iamA*  S  34.  If  it  shall  appear  on  such  hearing,  by  the  examination  of  the 
r^frpm  be-  losolvent  or  othorwise,  that,  at  any  time  after  this  Article  shall  take 
iSf.  ^'  effect  as  a  law,  in  contemplation  of  bis  becoming  insolvent,  or  of  his 
petitioning  for  a  discharge  under  the  provisions  ot  this  Article,  (X 
knowing  of  bis  insolvency,  such  insolvent/ has  made  any  assignment, 
sale  or  transfer,  either  absolute  or  conditional,  of  any  part  of  his  estate 
real  or  personal,  or  of  any  interest  therein!  or  has  confessed  any  judg- 
ment, or  given  any  security,  with  a  view  to  give  a  preference  for  an 
antecedent  debt  to  any  creditor  J  he  shall  not  be  entitled  to  a  discharge 
under  this  Article. 

^iipn«nt       S  25.  If  it  shall  satisfactorily  appear  to  the  officer  or  court  before 
proix»ty,      whom  such  application  is  pending,  in  cases  where  no  jury  has  been 
airocted.      required,  or  the  jury  have  disagreed,  that  the  insolvent  is  justly  and 
truly  indebted  to  the  petitioning  creditors  in  the  sums  by  them  respecr 
lively  mentioned  in  their  affidavits ;  that  such  sums  amount  in  the  ag- 
gregate to  two-thirds  of  all  the  debts  that  were  owing  by  suchjn^ 

(81)  1R.L.4S3,§7;  Uwf  of  1817,  p.  4^  $12. 
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vent  at  tibe  time  cf  presenting  his  petition,  to  creditors  residing  within  art.  s. 
the  United  States ;  that  such  insolvent  has  honestly  and  fiiirly  given  a  ^"^^^^"^ 
trae  account  of  his  estate,  and  has  in  all  things  conformed  to  the  mat- 
ters required  of  him  by  this  Article ;  the  officer  or  court  before  whom 
the  application  shall  be  pending,  shall  direct  an  assignment  of  all  such 
insoJTeDt's  estate,  both  in  law  and  equity,  in  possession,  reversi(xi,  or 
remainder,  excepting  from  the  articles  mentioned  in  his  inventory, 
SDch  articles  of  wearing  apparel  and  bedding,  as  in  the  opinion  of  such 
officer  or  court,  shall  be  reasonable  and  necessary  for  such  insolvent 
and  his  fiimily  to  retain,  and  also  the  arms  and  accoutrements  re- 
quired by  law  to  be  provided  by  any  citizen  enrolled  in  the  militia.'^ 

$  26.  When  any  of  the  matters  in  the  last  section  required  to  be  Finding  of 
established  preTious  to  granting  an  order  of  assignment,  shall  have  live! 
been  submitted  to  a  jury  as  herein  provided,  and  shall  have  been 
found  in  favor  of  the  insolvent,  such  finding  shall  be  conclusive  as  to 
such  matters,  upon  the  officer  or  court  before  whom  the  proceedings 
are  pending,  and  the  officer  or  court  shall  durect  an  assignment  ac- 
cordingly. 

S  2!7.  Such  assignment  shall  be  made  to  the  person  or  persons  who  AmnnMat 
shall  have  been  nominated  as  assignee  or  assignees,  by  the  petitioning  be  miSC 
creditors,  or  by  such  a  number  of  the  said  petitioners,  as  shall  have 
owing  to  them  a  major  part  of  the  debts,  constituting  the  two-thirds 
as  herein  required.*^ 

S  S8.  Such  assimment  shall  vest  in  the  assignees  all  the  interest  E<A«toftiM 
of  such  insolvent  at  the  time  of  executing  the  same,  in  any  estate  or 
property,  real  or  personal,  whether  such  interest  be  legal  or  equita- 
Ue ;  but  no  contingent  interest  shall  pass  to  the  assignees  by  virtue 
of  such  assignment,  unless  the  same  shall  become  vested  within  three 
jears  after  the  making  of  the  assignment ;  and  in  case  of  its  becom- 
ing so  vested,  it  shall  pass  to  the  assignees,  in  the  same  manner  as  it 
would  have  vested  in  such  insolvent,  if  no  assignment  had  been  made 
b^him. 

S  29.  Upon  such  insolvent's  producing  a  certificate  under  the  hands  wiwa  dii 
and  seals  of  the  assignees,  executed  in  the  presence  of  such  officer,  or  gnoSi!^ 
of  two  witnesses  and  proved  by  the  affidavit  of  one  of  them,  stating 
that  such  insolvent  has  assigned  and  delivered  for  the  use  of  all  his 
^editors,  all  his  estate  so  directed  to  be  assigned,  and  all  the  books, 
vouchers  and  securities  relating  to  the  same,  and  upon  his  also  pro- 
ducing a  certificate  of  the  county  clerk,  that  such  assignment  has  been 
duly  recorded  in  his  office,  the  officer  or  court  who  directed  such  as- 
signment, shall  grant  to  such  insolvent  a  discharge  firom  his  debts  and 
from  imprisonment,  which  shall  have  the  effect  declared  in  the  suc- 
ceeding sections  of  this  Article.*' 

(38)  l^.I^402,$5;UwsQnS17,p.'C8,§2^    (88)  1 R. L. 4111^ § 8.  " 
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TITLE  1.      ^  30,  xhis  Article  being  a  reyiaal  and  continuation  of  the  act,  en- 
^Jf^*^J^  tilled  *^  An  aet  for  giv^i^  relief  in  caaes  of  insolvency,''  passed  the 
thaive.       twelfth  day  of  Aprils  one  tboipgand  eight  hundred  ^d  thirteen,  a  di»- 
ISc  ""^^  ^"^^  furmmt  to  the  provisions  hereof,  shall  discharge  and 
^    '  exonerate  such  insolvent  from  all  debts  due  at  the  time  of  the  assign- 
ment, or  contrfieted  b^for^  that  time  though  payable  afterwards,  found- 
ed upon  qpniracts  made  since  the  said  twelfth  day  of  April,  one  thou- 
.  mod  eight  hundred  and  tbirteep,  within  this  state,  or  to  be  executed 
witfaifi  this  state ;  and  from  all  debts  owing  to  persons  resident  within 
this  state,  at  the  time  of  the  first  publication  cnT  the  notice  of  the  ap- 
plication for  such  diiK^herge,  or  owing  to  persons  not  residing  within 
this  state,  who  united  in  the  petition  for  his  discharge,  or  who  shall 
accept  9  dividend  from  his  estate.'^ 

ib^  Fatora  $  31.  With  respect  to  all  contracts  which  shall  be  made  after  this 
Article  shall  commence  and  take  effect  as  a  law,  every  such  discharge 
ahall  also  exonerate  such  insolvent  fix>m  all  lialnlities  incurred  by  him 
by  making  or  endorsing  any  promissoiy  note  or  bill  (^exchange,  pre- 
vious to  the  execution  of  his  assignment ;  or  incurred  by  him  in  con- 
sequence of  the  payment,  by  any  party  to  such  note  or  bill,  of  the 
whole  or  any  part  of  the  money  secured  thereby,  whether  such  pay- 
ment be  made  prior,  or  subsequent,  to  the  execution  of  the  assign- 
ment by  such  insolvent." 

« 

ib.  Buia  S  32.  In  any  action  which  shall  be  brought  against  such  insolvent 
Item  upST  or  his  personal  representatives,  a  discharge  granted  pursuant  to  the 
conuwct.  provisions  of  this  Article,  may  be  pleaded,  or  given  in  evidence,  un- 
der the  general  issue  and  notice  thereof,  in  bar  of  any  action  upon  any 
contract,  made  by  such  insolvent  since  the  said  twelfth  day  of  April, 
one  thousand  eight  hundred  and  thirteen,  within  this  state,  or  to  be 
executed  within  this  state ;  or  made  with  persons  resident  within  this 
state,  at  the  time  of  the  first  publication  of  the  notice  of  the  applica- 
tion for  si^ch  discharge ;  or  made  with  persons  not  residing  within  this 
state,  who  shall  have  united  in  the  petition  for  such  discharge,  or 
who  shall  accept  a  dividend  from  the  estate  of  such  insolvent ;  and  in 
bar  of  any  action  upon  any  liability  of  such  insolvent,  incurred  by 
making  or  endorsing  any  promissory  note  or  bill  of  exchange,  pre- 
.  rious  to  the  execution  of  his  assignment ;  or  incurred  by  him  in  consei- 
quence  of  the  payment,  by  any  party  to  such  note  or  bill,  of  the  whole 
J9T  any  part  of  the  money  secured  thereby,  whether  such  payment  be 
made  prior,  or  subsequent,  to  the  execution  of  the  assignment  by  auch 
insolvent. 

*^  ^^fta^       ^  ^'  Every  such  discharge  shall  also  exonerate  the  insolvent  to 
amttorim-  ^hom  it  shall  be  granted,  from  any  arrest  or  imprisonment  thereafter^ 
in  an^  suit,  or  upon  any  proceeding,  founded  upon  any  debt  whatev- 

— I  II      ■!■ V  _-  -I     -  -  _      ■         ^m  I  -      1  -  1 JIJ1.  -^-^^-^ 1 
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er,  contracted  by  him  t>feyious  to  the  execution  of  the  assignment  of  aht.  a. 
Mb  estate  as  herein  directed ;  or  in  any  suit,  or  upon  any  proceeding,  ^'^^^^^^ 
founded  upon  my  liabilities  incurred  by  him  by  making  or  endorsing 
any  promissory  note  or  bill  of  exdiange,  previous  to  the  execution  of 
his  assignment ;  of  incurred  by  him  in  consequence  of  the  payment, 
hy  any  par^  to  such  note  or  bill,  of  the  whole  or  any  part  of  the  mo- 
ney secured  thereby^  whether  such  payment  be  made  prior  or  subse- 
quent to  the  execution  of  his  assignment.** 

S  34^  If  such  inacdyent  be  in  prison  in  any.  suit  or  proceeding,  ik 
bonded  upon  any  contract  or  liability,  in  which  he  is  exempted  from 
impriaoameDt  according  to  the  last  section^  he  shall  be  discharged 
therefrom^  uftm  producing  the  discharge  granted  pursuant  to  the  pro- 
mions  of  this  Article,  and  upon  endorsing  his  appearance  on  any 
meiM  process  upon  which  he  may  be  so  imprisoned.^ 

S  35.  Eyery  discharge  granted  to  an  insolyant  under  this  Article,  ^^!!l!f^ 
fhail  be  ypid  in  each  of  the  following  cases  : 

1.  If  sueb  kiaolyent  diaU  have  milfiilly  sworn  fals6|  in  his  affidavit 
annexed  to  bis  petition,  or  upon  his  exammation,  if)  relation  to  any 
material  fiict  eonoemiog  his  estate  or  his  debts,  or  to  any  other  mate- 
lialfiKst:  "^ 

T  n^  after  the  prwentation  of  bis  petitioo,  he  shall  sell,  or  in  any 
Way  transfer  or  assign,  any  of  his  property,  or  collect  any  debts  di» 
him,  and  shall  not  give  a  just  and  true  account  thereof  on  the  heai;- 
ing  of  his  application ;  and  shall  not  also  pay,  or  secure  the  paytoent, 
of  the  money  so  collected,  or  the  value  of  the  property  so  assigned,  as 
herein  before  directed : 

8.  If  he  shall  secrete  any  part  of  his  estate,  or  any  books  or  writ- 
iop  relative  diereto,  with  intent  to  defraud  his  creditors : 

4.  If  he  shall  j^u^iil^n^ly  conceal  the  names  of  any  of  his  credit-   ^ 
^  or  the  amount  of  any  sum  due  to  any  of  them : 

6.  If,  in  order  to  obtain  his  discharge,  he  shall  procure  any  person 
to  become  a  petitioning  creditor,  for  any  sum  not  due  from  him  te 
ioch  person  in  good  fai^  : 

6.  If  he  shall  pay,  or  consent  to  the  payment  of,  any  portion  of  the 
M)t  or  demand  oT  any  of  his  creditors,  or  shall  grant,  or  consent  to 
the  granting  of,  any  gift  or  reward  to  any  such  creditor,  upon  an  ex- 
press or  implied  contract  or  trust,  that  the  creditor  so  paid  or  reward*- 
d  should  become  a  petitioner  in  behalf  of  such  insolvent,  or  that  he 
^KKild  abstain  or  desist  from  opposing  the  discharge  of  such  insolvent : 

7«  If  he  shall  be  guilty  of  any  fraud  whatever,  contrary  to  the  true 
intent  of  tbia  Article.''' 

(88)  1  a.  L.  4S^  §  8.    (87)  1  n.  L.  4IS,  §  18. 
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TTFLE  I.  ARTICUB  FOURTH. 

Of  Proceedings  by  CredUors^  to  compel  AasignmeniB  by  DMon 
imprisoned  on  Execution  in  Civil  Causes. 

8ic.  1.  When  creditor  may  pctHion  to  eompel  aMigiuuiit  of  debtor*!  eitate. 

2.  PetitiOD  what  to  itote ;  to  be  aoeompMiied  bj  alBdaTit ;  conteata  of  affidafit. 
8.  Offieer  to  make  order  requiring  other  erediton  to  appear,  kt. 

4.  Notice  of  ■ttch  order,  how  to  be  published. 

5.  Copy  of  order  to  be  serred  on  debtor  or  on  jailer. 

6.  On  die  day  appointed,  offieer  to  hear  proofs  and  allegations  of  parties,  fce. 

7.  When  officer  to  order  debtor  to  be  brought  before  him  for  examination. 

8.  Debtor  when  brought  up,  to  be  examined  on  oath. 

9.  If  debtor  reluse  to  be  examined,  officer  may  commit  him  to  ckMe  confinement. 

10.  Offieer  then  to  take  other  proof  of  the  debts,  &e. 

11.  When  order  to  be  made  requiring  debtor  to  deliver  account  of  his  creditors,  Ite. 

12.  If  two-thirds  of  creditors  hare  not  united  in  petition,  proceeding  to  be  dismissed. 
18.  Dotyofdebtor,  after  serrice  of  order;  eflect  of  compliance  therewith. - 

14.  When  creditor  may  demand  that  debtor's  case  be  submitted  to  a  juiy ;  proeeeding*. 

15.  Certain  prorisions  of  Article  Third,  extended  to  proceedings  under  this  Article. 

16.  When  officer  is  to  grant  debtor  a  discharge. 

17.  EAct  of  such  discharge ;  how  impeached,  and  when  void. 

18.  If  debtor  do  not  conqily  with  the  rader,  Ifcc.  officer  to  execute  aaaignment. 

19.  Effect  of  such  assignment. 

80.  Such  debtor  not  to  be  dischaiged,  unless  he  and  his  creditors  petition,  Jfcc. 

21.  Proceedings  i^on  such  petition ;  assignment  to  whom  to  be  executed. 

22.  Certain  propetty  to  vest  in  the  persons  to  whom  officer  shall  assign. 

whmcre-  $  1.  When  any  person  shall  have  been  actually  imprisoned  for 
psiition.  more  than  sixty  days  upon  execution  in  any  civil  action,  any  creditor 
having  a  demand  against  such  person  to  the  amount  of  twenty-five 
dollars,  for  which  a  suit  might  then  be  brought,  may  apply  by  peti- 
tion to  any  of  the  officers  enumerated  in  the  first  secticMi  of  the  se- 
venth Article  of  this  Title,  to  compel  an  assignment  of  the  estate  of 
such  debtor.*® 

coDientf  of  S  2,  The  petition  shall  state  the  nature  and  object  of  the  applica- 
S^r'it  tion  ;  and  shall  be  accompanied  by  an  affidavit  of  the  creditor,  stat- 
ing, that  such  imprisoned  debtor  is  justly  indebted  to  him  in  a  certain 
sum,  therein  to  be  specified,  then  due  ;  that  such  debtor  is  imprisoned 
in  a  certain  county  therein  to  be  named,  under  an  execution  against 
him  in  some  civil  action  ;  that  he  has  been  so  imprisoned  for  more 
than  sixty  days,  and  that  such  creditor  is  apprehensive,  that  the  estate 
of  such  debtor  will  be  wasted  or  embezzled.'® 

Older  for         S  S»  Upou  such  application  being  made  to  such  officer,  he  shall 

^^j^.  make  an  order  requiring  the  creditors  of  such  imprisoned  debtor,  to 

appear  before  him  at  a  certain  time  and  place  to  be  specified  in  the 

order,  and  determine  whether  they  will  unite  in  a  petition  for  an  asr 

signment  of  such  debtor's  estate.'® 

Notice  of  or-     ^  ^'  "^^  Creditor  making  such  application,  shall  cause  notice  of 
*^-  such  order  to  be  published  once  in  each  week,  for  eight  weeks  suc- 

cessively, in  the  state  paper,  and  in  a  newspaper  printed  in  the  coun- 
ty where  such  debtor  is  imprisoned,  if  there  be  any,  and  if  there  bQ 


(88)  Ltwi  oflSlT,  p.  41,  §  1. 
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none,  then  in  a  newspaper  printed  nearest  to  the  place  of  such  impri-    art.  4. 
aoDinent'^  v^v^/ 

S  5.  Such  creditor  shall  also,  within  ten  days  after  the  granting  of  copy  to  be 
such  order,  serve  a  copy  thereof  on  the  debtor,  or  on  the  keeper  of  debtor, 
the  jail  where  such  debtor  is  imprisoned,  who  shall  deliver  the  same 
to  such  debtor.'* 

S  6.  On  the  day  appointed  for  showing  cause,  or  on  such  subse-  HMrin^  or 
quent  days  and  times  as  the  officer  making  the  order  shall  direct,  up-  ^'  **' 
on  proof  being  made  to  him  of  the  due  publication  of  such  notice  and 
of  the  service  of  such  order,  such  officer  shall  proceed  to  hear  the 
pfoo&  and  allegations  of  the  parties.'* 

S  7.  If  at  the  time  of  such  hearing,  any  of  the  creditors  of  such  im-  When  debtor 
prisoned  debtor  shall  unite  in  a  petition  for  the  assignment  of  such  examined, 
debtor's  estate,  and  shall  accompany  such  petition  with  the  same  affi- 
davit of  each  creditor,  as  is  required  in  the  fourth  section  of  Article 
third  of  this  Title,  (except  that  such  affidavits  respectively  shall  state, 
that  the  sums  therein  specified,  were  due  from  such  debtor,  at  the 
time  of  granting  the  order  for  publication  of  notice  to  creditors,  as 
herein  before  required,)  the' officer  to  whom  the  same  may  be  pre- 
sented, may  order  such  imprisoned  debtor  to  be  brought  before  him, 
to  be  examined  touching  his  debts. 

SS.  Upon  such  debtor  being  brought  before  the  said  officer,  he  How  to  bo 
shall  be  examined  on  oath,  concerning  his  creditors,  the  sums  of  mo- 
ney due  to  them  respectively,  and  the  places  of  their  residence. 

S  9.  If  the  debtor  refuse  to  be  so  examined,  or  shall  not  give  full  Debtor  re- 
information  concerning  the  matters  so  inquired  of  him,  the  (^cer  exaomiod, 
shall,  by  order  in  writing,  commit  him  to  close  confinement  in  the  ted. 
jail  of  the  county  in  which  he  shall  be  imprisoned,  in  which  order  the 
cause  of  such  commitment  shall  be  particularly  specified  ;  and  such 
debtor  shall  thereupon  be  closely  confined  without  being  entitled  to 
the  liberties  of  the  jail,  until  he  shall  consent  to  such  examination, 
tud  give  such  information. 

S  10.  Upon  any  debtor  being  so  committed,  the  said  officer  shall  other  preor 

%^%       B.^k       A^k  ^^^M^h 

proceed  to  take  other  proof,  of  the  debts  owing  by  such  debtor,  and 
the  uanies  and  residence  of  his  creditors,  and  of  the  sums  due  to  them 
respectively. 

S  1 1.  If  it  shall  appear  by  the  examination  of  the  debtor  or  by  oth-  ^,^  ^^^^^^ 
»  proof,  satisfactorily  to  the  said  officer,  that  creditors  residing  with*  SXw'li" 
in  the  United  States,  having  debts  due  to  them,  amounting  to  two-  «<>""*»*«• 
thirds  of  all  the  debts  owing  by  such  imprisoned  debtor  to  creditors 
within  the  United  States,  have  petitioned  in  the  manner  herein  before 

(89)  Laws  of  1817,  p.  41,  §  1.  ^ 
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TITLE  1.  directed^  for  an  assignment  of  such  debtor's  estate,  and  no  good  cause 
^'^^^'^^^  to  the  contrary  appear,  the  officer  shall  make  an  order,  requiring  such 
debtor,  by  a  certain  day  to  be  therein  specified,  to  deliver  an  account 
of  his  creditors  and  an  ipventory  of  his  estate  to  such  officer,  upon 
oath,  and  to  execute  an  assignment  of  his  estate ;  or  that  he  shew 
cause  why  such  an  assignment  should  not  be  made  by  such  officer.^^ 

petition  S  12.  If  it  shall  not  appear  that  two-thirds  of  the  creditors  of  such 

diimUMd.     imprisoned  debtor,  as  aforesaid,  have  united  in  the  said  petition,  all 

further  proceedings  thereon  shall  cease,  and  such  petition  shall  be 

dismissed.*^ 

Doty  of  debt      §  13.  Within  ten  days  after  service  of  the  order  requirinc:  the  as- 


or  on  terviee 


of  oidor.       signment,  such  imprisoned  debtor  shall  deliver  to  the  officer  making 
if  debtor       such  ordcr,  an  account  of  all  his  creditors,  and  an  inventory  of  his  es- 

comply*  •' 

tate,  with  the  books,  vouchers  and  securities  relating  to  the  same,  in 
all  respects  conformable  to  the  account  and  inventory  required  of  an 
insolvent  debtor,  in  the  preceding  third  Article  of  this  Title ;  ai)d 
shall  take  and  subscribe  the  oath  in  that  Article  required  of  a  debtor 
petitioning  for  his  discharge,  and  shall  execute  an  assignment  of  bis 
estate,  and  produce  the  evidence  thereof,  in  \he  same  manner,  and 
with  the  like  effect,  as  prescribed  in  that  Article.*® 

Creditor  may     ^14.  Any  Creditor  of  such  imprisoned  debtor,  may,  ^t  the  time  of 
jury.  such  debtor's  rendering  his  account  and  inventpry,  demand  that  the 

case  of  such  debtor  be  submitted  to  a  jury  ;  and  shall  be  entitled 
thereto,  on  filing  with  the  officer  before  whom  the  proceedings  shall 
be  had,  a  specification  of  the  grounds  of  his  objections  to  such  debt- 
or's discharge ;  and  the  same  proceedings  shall  be  had  in  all  respects, 
for  the  summoning  of  such  jury,  and  for  their  determination  of  tb» 
matter,  and  with  the  like  effect,  as  prescribed  in  the  said  third  Ar- 
ticle. 

Debtor  may  S  15.  Such  debtor  may  be  examined  in  the  same  manner,  and  with 
^^examin  ,  ^j^^  |^.^^  effect,  as  is  prescribed  in  the  said  third  Article  ;  and  may  in 
likc'  manner  be  required  to  pay,  or  secure  the  payment  of,  any  debts 
collected  by  him,  or  the  value  of  any  property  assigned  by  him,  after 
the  first  publication  of  the  notice  to  his  creditors  to  appear,  with  the 
same  exceptions  as  in  that  Article  are  specified ;  and  if  it  shall  ap- 
pear that  he  has  preferred  any  creditor  as  in  the  said  Article  specified, 
he  shall  in  like  manner  be  precluded  from  obtaining  a  discharge  un- 
der this  Article. 

Debtor  when     ^16.  If  such  imprisoncd  debtor  shall  in  all  respects  comply  with 

charged.       the  order  of  the  said  offic/Cr,  and  with  the  provisions  of  the  preceding 

sections  of  this  Article,  and  if  the  jury  shall  determine  in  favor  of  such 

debtor ;  or  in  case  no  jury  shall  be  demanded,  or  they  disagree,  if  the 

T  1—1  11  _  _  

(40)  Laws  of  1817,  p.  41,  §  2. 
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oicer  before  whom*  the  proceedings  shall  be  bad,  shall  be  satisfied  of  ARt.  4. 

the  &irness  of  the  proceedings  of  such  debtor,  and  that  he  has  made  a  ^'^'^^^'^^^^  j 

foil  disckisure  of  his  property,  of  the  securities  relating  thereto,  and 

of  his  creditoi^  the  oflBcer  shall  grant  to  such  debtor  a  discharge  from 

bis  debts  and  from  imprisonment.^^ 

^17.  Every  such  discharge  shall  have  the  like  eiTect  in  all  re- Effect  of  dis-  | 

spects,  both  in  regard  to  the  debts  of  such  debtor,  and  the  exonerating  ^  ^^' 
of  bis  person  from  arrest  or  imprisonment,  as  if  the  same  had  been  j 

granted  upon  the  application  of  such  debtor  and  two-thirds  of  his  cre- 
ditors, aiccording  to  the  provisions  of  the  third  Article  of  this  Title  ; 
and  the  same  may  in  like  manner  be  impeached,  and  shall  become  when  void. 
Toid,  in  the  same  cases,  so  &r  as  they  are  applicable,  in  which  a  dis- 
Gi»i]ge  granted  under  the  said  third  Article,  would  be  void.^^ 

S  18.  If  such  imprisoned  debtor  shall  not  comply  with  the  order  of  ProceediMi 
the  oflScer,  requiring  an  account,  inventory  and  assignment  as  afore-  not  «w[piy. 
said,  and  with  the  provisions  of  this  Article,  and  if  no  sufficient  cause 
be  shown  by  him  to  die  contrary,  the  said  officer,  upon  proof  being 
made  of  the  service  of  the  said  order,  and  of  the  neglect  of  the  debtor 
to  comply  therewith,  shbll  execute  an  assignment  of  all  the  estate  of  A«dcnment 
sQch  debtor  to  the  assignees  nominated  by  the  petitioning  creditors,  for 
the  benefit  of  all  the  creditors  of  the  debtor.'*^ 

S  19.  The  assignment  so  executed  by  such  officer,  shall  be  equally  Eflbetofu 
vaTid,  and  hare  the  like  effect,  upon  all  the  real  and  personal  pro-  "*""'" 
perty,  which  such  imprisoned  debtor  had,  on  the  first  day  of  the  pub- 
lication of  the  notice  to  his  creditors,  herein  before  required,  as  if  such 
assignment  had  been  executed  by  such  debtor,  voluntarily  on  that 
day." 

S  20.  Every  such  imprisoned  debtor,  who  shall  refuse  or  neglect  to  Dsbtor pi 
render  such  account  and  inventory,  and  to  execute  such  assignment,  diMharg?,' 
pQisoant  to  any  order  made  as  herein  directed,  shall  thereafter  be  MnLm  pro- 
precluded  from  obtaining  any  discharge  from  his  imprisonment,  in  ^^^''^ 
any  other  manner  than  upon  a  petition  by  himself,  and  by  so  many  of 
his  creditors  who  were  such  at  the  date  of  the  order  for  publication  of 
notice  to  the  creditors,  as  are  required  by  the  preceding  sections  of 
this  Article,  to  unite  iii  a  petition  to  compel  an  assignment.^ ^ 

S  21.  Upon  any  such  imprisoned  debtor  making  an  application  for  proceeding, 
his  discharge,  in  conjunction  with  his  creditors,  as  in  the  last  section  c^^itoniM^" 
<fecified,  the  same  proceedings  in  all  respects  shall  be  had  thereon, 
V  are  prescribed  in  the  preceding  third  Article  of  this  Title ;  except 
Aat  any  assignment  which  shall  be  executed  by  such  debtor  pursuant 
to  such  application,  shall  be  made  to  the  same  assignees,  to  whom 

(41)  Laws  of  1817,  p.  41,  §  4 
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TITLE  ].  any  assignment  of  such  debtor's  estate  shall  have  been  made  by  any 
^"^"^'^^^  officer  under  the  provisions  of  this  Article,  or  to  such  of  them,  as 
shall  be  alive  and  competent  to  act ;  and  if  there  be  none,  to  such 
assignees  as  the  officer  entertaining  the  proceedings  shall  appoint 

PropeHyto  S  22.  Whcncver  any  assignment  shall  be  executed  by  any  officer 
cer'a  oaugn-  as  herein  provided,  in  consequence  of  the  refusal  or  neglect,  of  an  im- 
prisoned debtor  to  execute  the  same,  all  property,  except  such  as  shall 
be  by  law  exem'pt  from  execution,  which  such  debtor  shall  acquire 
during  his  imprisonment  and  after  the  first  publication  of  the  notice  to 
creditors,  shall  be  deemed  to  vest  in  the  assignees  appointed  by  such 
officer,  by  virtue  of  the  assignment  so  by  him  executed. 

ARTICLE'  FIFTH. 

Of  voluntary  Assignments  by  an  Insolvent,  for  the  purpose  of 
exonerating  his  Person  from  imprisonment* 

Sec.  I.  Iniolyent's  petition  to  whom  to  be  presented  ;  its  contents. 

2.  Petition  to  be  accompuiaed  by  •chednle  and  affidarit ;  their  conteati. 

5.  Officer  to  make  order  raqniiing  creditors  to  show  cause,  &c. 
4.  Notice  of  such  order  how  pttblished. 

6.  Opposing  creditor  may  demand  a  jiuy ;  when  to  be  entitied  thereto. 

6.  Jury  to  be  summoned.  Ice,  as  prescribed  in  Article  third. 

7.  Certain  proyisions  of  Article  third,  extended  to  proceedings  under  this  Article. 

8.  When  officer  is  to  direct  an  assignment  of  insolvent's  estate. 

9.  Assignment  how  to  be  executed,  and  its  effect ;  to  be  recorded. 

10.  When  officer  to  grant  insolrent  a  discharge  ;  its  terms  and  effect. 

11.  Insolrent  to  be  discharged  from  imprisonment.  Ice,  on  producing  discharge,  fte. 

12.  Debts  not  affected  by  discharge  ;  siter-acquired  property  liable  ;  lien  preserved. 
18.  When  discharges  granted  under  this  Article  shall  be  void. 

Petition,  iBc  S  !•  Evciy  insolveut  debtor  may  present  a  petition  to  any  of  the 
officers  mentioned  in  the  first  section  of  the  seventh  Article  of  this 
Title,  or  to  any  judge  of  a  county  court,  praying  that  his  estate  may  be 
assigned  for  the  benefit  of  all  his  creditors,  and  that  his  person  may 
thereafter  be  exempted  from  arrest  or  imprisonment,  by  reason  of  any 
debts  arising  upon  contracts  previously  made,  and  if  in  prison,  that  he 
may  be  discharged  from  his  imprisonment.^^ 

Schedule  and  S  2.  On  presenting  such  petition,  the  insolvent  sliall  deliver  there- 
nffi-iaviu  ^j^j  ^  schedule  containing  an  account  of  his  creditors  and  an  inven- 
tory of  his  estate,  similar  in  all  respects  to  the  account  and  inventory 
required  of  an  insolvent  by  the  third  Article  of  this  Title  ;  and  shall 
annex  to  the  said  petition  and  schedule  the  following  affidavit,  which 
shall  be  taken  and  subscribed  by  him,  before  the  officer  to  whom  such 
petition  is  presented,  and  shall  be  certified  by  such  officer  : 

"  I^ J  do  swear,  (or  affirm,  as  the  rase  may  be)  that  the 

account  of  my  creditors,  with  the  places  of  their  residence,  and  the 
inventory  of  my  estate,  with  the  evidences  of  my  title  thereto,  which 
are  herewith  delivered,  are  in  all  respects  just  and  true  ;  and  that  I 

(42)  1  R.  h>  'ISS)  §  6  :  lAwa  of  1819,  p.  115.  §  1  &  4. 
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lia?e  not,  at  any  timey  or  in  any  manner  whatsoever,  disposed  of,  or    art.  & 
made  o?er,  any  part  of  my  estate,  for  the  future  benefit  of  myself  or  '^'"^'^^^ 
my  &mily,  or  in  order  to  defraud  any  of  my  creditors ;  and  that  I  have 
not  paid,  secured  to  be  paid  to,  or  in  any  way  compounded  with,  any 
of  my  creditors,  with  a  view  that  they,  or  any  of  them,  should  abstain 
or  desist,  from  opposing  my  discharge.^' 

2  3.  Upon  receiving  such  petition,  t^Qdule.and  affidavit,  the  offi-  ordar  to 

show  c&ms 

oer  shall  make  an  order  requiring  the  creditors  of  such  insolvent,  to 
show  cause  before  the  said  officer,  at  a  time  and  place  to  be  specified 
in  the  order,  why  the  prayer  of  the  petitioner  shoulf  not  be  granted.^' 

$4.  Notice  of  the  contents  of  such  order,  shall  be  published  forNotiMor 
the  like  time  and  in  the  like  manner,  as  directed  in  Article  t|^ird  of  ^  ^^V   /^/f^ 
this  Tide,  respecting  notices  upon  Ae  application  of  an  insolvent  in     ^       y 


conjunction  with  two-thirds  of  his  creditors.^* 

$5.  Every  creditor  opposing  the  discharge  of  an  insolvent  under  Demand  of  i 
this  Article,  may  demand  a  jury  to  determine  upon  the  matter ;  and'^^' 
shall  be  entitled  thereto,  on  filing  with  the  officer  to  whom  the  peti- 
tioD  was  presented,  at  or  before  the  first  hearing  on  such  petition,  a 
specification  in  writing  of  the  grounds  of  his  objections/^ 

%  6.  The  same  proceedings  shall  be  had  for  the  summoning  and  PiocMdingi. 
impannelling  a  jiu'y  who  shall  hear  the  proofs  and  allegations  of  the 
parties,  and  render  their  verdict,  in  the  same  manner  and  with  the 
like  efect,  as  prescribed  in  the  third  Article  of  this  Title  ;  and  the  jury 
niaj  be  discharged  in  the  same  case  therein  specified,  and  in  such  case, 
the  officer  before  whom  the  proceedings  shall  be  had,  shall  in  like 
Bttnner  decide  upon  the  application.^^ 

S  7.  The  petitioner  may  be  examined  before  the  jury  or  officer,  in  ib.  Debtor 
the  same  manner  as  prescribed  in  the  said  third  Article  ;  and  may  in  mmod,  ise. 
like  manner  be  required  to  pay  or  secure  the  payment  of  any  debt  col- 
lected by  him,  or  the  value  of  any  property  assigned  by  him,  afler  the 
presentation  of  his  petition,  cKcepting  such  as  shall  appear  to  have 
ken  necessarily  expended  in  the  support  of  himself  and  his  family  ; 
sod  if  it  shall  appear,  that  he  has  preferred  any  creditors,  as  in  the 
>aid  Article  specified,  he  shall  in  like  ihanner  be  precluded  from  ob- 
taining any  discharge,  under  the  provisions  of  this  Article. 

SS.  If  the  jury  shall  find  in  favor  of  the  petitioner ;  or  in  case  of  Asognmeoc 
their  disagreement,  or  of  no  jury  being  required,  if  the  officer  before  Srwted.*** 
vhom  the  hearing  is  had,  sbdl  be  satisfied  that  such  petitioner  is 
unable  to  pay  his  debts,  that  his  account  and  mventory  presented 
with  his  petition,  are  true,  that  he  has  not  been  guilty  of  any  fraud 
w  concealment  in  violation  of  the  provisions  of  this  Article,  but  has 
in  all  things  conformed  thereto ;  in  either  case,  such  officer  shall  di- 

(48)  Laws  of  1819,  p.  116,  §  2.    (44)  IV.  §  7. 
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TITLE  1.  rect  an  assignment  to  be  made  to  such  assignee  or  assignees,  as  such 
^"^^^^^"^  officer  shall  appoint,  of  all  the  estate  of  such  debtor,  excepting  soch 
articles,  as  are  by  law  exempt  from  execution.^^ 

Howexecut-  g  9,  The  insolvent  shall  execute  an  assignment,  with  the  like 
eilect  as  declared  in  the  third  Article  of  this  Title,  respecting  the  as- 
signment of  a  debtor  petitioning  in  conjunction  with  two-thirds  of  his 
creditors,  and  shall  cause  the  same  to  be  recorded  in  the  safne  man- 
ner." 

DueiuiK*  S  10.  Upon  producing  and  proving  a  certificate  of  the  assignees 
tnanad.  and  of  the  county  clerk,  as  prescribed  in  the  said  third  Article,  of  the 
execution  and  recording  of  such  assignment,  and  of  the  delivery  of  the 
property  assigned,  or  so  n^uch  as  shall  be  capable  of  delivery,  with 
the  books  and  papers  relating  to  the  same,  the  officer  before  whom  the 
proceedings  were  had,  shall  grant  a  discharge  andef  his  band  and 
itoteraM  and  scal ;  declaring,  and  such  shall  be  its  effect,  that  the  person  of  such 
insolvent  shall  forever  thereafter  be  exempted  from  imprisonment,  by 
reason  of  any  debt  due  at  the  time  of  his  making  such  assignment,  or 
contracted  for  before  that  time,  though  payable  afterwards ;  and  hj 
reason  of  any  liabilities  incurred  by  him,  by  making  or  endorsing  any 
promissory  note  or  bill  of  exchange  ;  or  incurred  by  him  in  conse- 
quence of  the  payment  by  any  party  to  such  note  or  bill,  of  the  whole 
or  any  part  of  the  money  secured  thereby,  whether  such  payment  be 
made  prior,  or  subsequent,  to  the  execution  of  his  assignment.^* 

chrr«?from      S  H.  If  such  insolvont  be  in  prison,  in  any  suit  or  proceeding, 
priBon.        founded  upon  any  contract  or  liability,  as  to  which  he  is  eiompted 
from  imprisonment  according  to  the  last  section,  he  shall  be  discha^* 
ed  therefrom,  on  producing  his  discharge  granted  pursuant  to  the  pro- 
visions of  this  Article,  and  upon  endorsing  his  appearance  on  any 
"^  mesne  process  upon  which  he  may  be  imprisoned.*'' 

Debts  not  ^  12.  No  debt,  demand,  judgment  or  decree,  against  any  insolvent 
'  discharged  under  this  Article,  shall  be  affected  or  inopaired  by  such 
discharge,  but  shall  remain  valid  and  effectual  against  all  the  property 
of  such  insolvent,  acquired  after  the  execution  of  his  assignment ;  and 
the  lien  acquired  by  any  judgment  or  decree,  upon  any  property  of 
such  insolvent  shall  not  be,  in  any  manner,  affected  by  such  dis- 
charge.*® 

ftiMkariro  ^13.  Every  discharge  granted  to  an  insolvent  under  this  Article, 
shall  be  void  in  the  same  cases,  so  far  as  they  are  applicable,  in  which 
a  discharge  granted  under  the  third  Article  of  this  Title,  is  thereip 
declared  to  be  void.*® 


(46)  Laws  of  1819,  p.  116,  §  Z    (46)  lb.  p.  118,  §  11.    (47)  lb.  p.  116,  §  3.    (iS)  lb.  p. 
117,  §  6.    (49)  lb.  §  6. 


^ 
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OffMkmtary  Astngnmewts  by  a  Debier  imprisoned  in  Execution 

in  Civil  Causes. 

Ibc  1.  Cotain  debtors  charged  in  execution,  may  petition  coart  for  their  discharge. 
S.  When  certain  other  impris<»ed  debtors  may  petition. 
3^  Notice  to  be  ser?e4  on  the  creditor,  &c. 

4.  CflBtents  of  petition ;  account  to  be  annexed  to  it. 

5.  Affidavit  to  be  endorsed  on  petition ;  form  thereof. 

6.  Court  how  to  proceed  upon  the  preventing  of  such  petition. 

7.  M^  adjourn  hearing ;  limitation  of  adjournment. 

8.  Proceedings  at  the  adjourned  hearing. 

9.  Assignees  to  be  i^pointed,  and  how  ;  effect  of  assignment. 
N.  DdiT'erT  of  property  assigned  to  be  proyed,  or  security  to  be  giren. 

11.  AppUcaat  when  ordered  to  be  discharged  ;  duty  of  sheriif  thereupon. 

12.  Ceitain  remedies  reserved  against  property  of  such  applicant,  notwithstanding  his*^ 
diaeharge. 

I3L  If  eoBTicted  of  peijuiy  in  the  pfoeeediogs,  ezecation  may  issue  agninst  his  body. 
H  Riglits,  powers,  and  obligations  of  the  assignees. 
15.  Assiginees  how  to  dispose  of  the  property  assign^  to  them. 
U.  When  creditors  may  notify  debtors  to  apply  for  discharge  under  this  Article. 
17.  Prisoner  so  notiiied,  to  be  foreyer  deh^rred,  in  certain  cases,  of  the  benefit  of  this 
Article,  and  of  Articles  3  and  5. 

S  1.  Every  person,  except  plaintiffs,  and  lessors  of  a  plaintiff,  and  wbom^y 
defendants,  imprisoned  for  costs  only,  who  shall  be  imprisoned  bynr^SArir* 
virtne  of  one  or  more  executions  in  civil  causes,  upon  which  there  *'^' 
shall  be  due,  a  sum  not  exceeding  five  hundred  dollars,  may  at  any 
time  petition  the  court  from  which  such  process  issued,  or  the  court 
ofeommon  pleas  of  the  county  in  which  he  is  imprisoned,  for  his  dis- 
charge from  such  imprisonment,  on  his  compliance  with  the  provisions 
of  this  TMe.^ 

S  2.  Every  person  so  imprisoned  for  a  sum  exceeding  five  hundred  i^ 
dothrs,  may  in  like  manner  petition  for  his  discharge,  aAer  he  shall 
lave  been  imprisoned  for  three  months.^* 

S  3.  Fourteen  days  previous  notice  of  the  time  and  place  at  which  j^^^^  ,,^^ 
such  petition  will  be  presented,  together  with  a  copy  of  such  petition  '^^^' 
aod  the  account  of  his  estate  herein  after  directed,  shall  be  personally 
served  by  such  debtor,  on  the  creditors  at  whose  suit  he  shall  be  im- 
Iffisoned,  their  personal  representatives  or  their  attorney.'^ 

3  4.  Such  petition  shall  set  forth  the  cause  of  the  imprisonment  of  contenuor 
the  applicant,  and  shall  have  annexed  to  it,  a  just  and  true  account  i?^^°"* 
of  all  his  estate  real  and  personal,  in  law  and  equity,  and  of  all  char-  f 
ges  affecting  the  same,  both  as  such  estate  and  charges  existed  at  the 
time  of  his  imprisonment,  and  as  they  exist  at  the  time  of  preparing  ^ 

such  petition  ;  together  with  a  just  and  true  account  of  all  deeds,  secu-  AoeountV 
riUes,  bodes  and  writings  whatsoever  relating  to  the  said  estate  and  \ 

the  charges  thereon,  with  the  names  and  places  of  abode,  of  the  wit- 
to  such  deeds,  securities  and  writings/^ 


(SO)  lR.L.849,§4lfc6;  Session  laws  of  181^  chap.  208,  §49;  Uws  of  1S18.  p.  15S, 
IS.    (01)  lB.L.Sia,§4. 
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TITLE  1.      5  5.  At  the  time  of  presenting  such  petition,  the  following  affidavit 
^I^^X^^^  shall  be  endorsed  thereon,  and  shall  be  sworn  to  by  the  applicant : 

^^  I,  the  within  named  petitioner,  do  swear,  (or  affirm,  as  the  case 
may  be)  that  the  within  petition  and  account  of  my  estate  and  of  the 
charges  thereon,  are  in  all  respects  just  and  true  ;  and  that  I  have  not, 
at  any  time  or  in  any  manner,  disposed  of  or  made  over,  any  part  of 
my  property,  with  a  view  to  the  future  benefit  of  myself  or  my  family, 
or  with  an  intent  to  injure  or  defraud  any  of  my  creditors."*^ 

moSed?^'**  S  6.  Upon  tho  presenting  such  petition,  and  due  proof  being  made 
of  the  service  of  a  copy  thereof,  and  of  the  account  thereto  annexed, 
with  the  notice  herein  before  required,  the  court  shall  order  the  ap- 
plicant to  be  brought  before  it,  on  a  day  to  be  assigned ;  and  on  such 
day,  and  such  other  days  as  the  court  shall  appoint  during  the  same 
term,  shall  proceed  in  a  summary  way  to  hear  and  determine  the  proofs 
and  allegations  of  the  parties,  and  may  examine  the  applicant  or  his 
wife,  or  any  other  person,  on  oath  ;  and  if  satisfied  that  the  petition 
and  account  of  the  applicant  are  correct,  and  that  his  proceedings  are 
just  and  fair,  shall  order  an  assignment  to  be  made  of  all  his  property, 
(except  the  articles  which  are  by  law  exempt  fi-om  execution)  or  of 
so  much  thereof,  as  shall  be  sufficient  to  discharge  the  executions  on 
which  he  shall  be  imprisoned.^^ 

Ad^'»^nnnent  g  7.  Upou  Sufficient  cause  shown  by  any  creditor,  the  court  may 
adjourn  the  hearing  of  such  petition  to  the  next  term  thereof;  but  no 
adjournment  shall  be  made,  extending  beyond  the  next  term/^ 

ProcMdingi       §  8.  At  such  adjoumed  hearing,  no  objections  to  matters  of  form 

<iay.  shall  be  received ;  and  unless  the  opposing  creditor  shall  then  be  able 

to  satisfy  the  court,  that  the  proceedings  on  the  part  of  the  prisoner 

are  not  just  and  fair,  the  court  shall  order  an  assignment  as  aforesaid, 

and  grant  a  discharge  as  herein  after  directed.''^ 

Atsignoctto      S  9*  The  court  shall  appoint  one  or  more  assignees,  and  the  assign* 
tt  appoint  .  j^gj^^  gi^^ii  ^  inade  to  the  persons  so  appointed  by  an  endorsement 

on  such  petition ;  which  shall  vest  in  the  assignees,  all  the  estate, 
right  and  interest  of  the  applicant,  in  all  the  property,  real  and  per- 
sonal, so  directed  to  be  assigned,  for  the  benefit  of  the  creditors  upon 
whose  executions  he  is  imprisoned.  ^^ 

Anij^od  $  10.  Such  applicant  shall  furnish  satisfactory  evidence  to  the  court, 

of  the  actual  delivery  to  the  assignees  so  appointed,  of  all  the  proper- 
ty so  directed  to  be  assigned  ;  or  he' shall  give  such  security  for  the 
future  delivery  thereof,  as  the  court  shall  approve.^* 

iiwchano         ^11.  Uoou  such  assignment  beinff  made,  and  such  evidence  or  se- 

when  oraer-  .  *  ^  o  ? 

^'  curity  being  furnished,  the  court  shall  order  the  discharge  of  the  appli- 

cant from  his  imprisonment,  by  virtue  of  any  execution  which  shall 

(52)  1  R.  L.  349»  §  4.    (53)  Laws  of  1818,  p.  10,  §  1  &  2. 
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liave  been  specified  in  his  petition ;  and  the  sheriff  shall  discharge    abt.o. 
him  accordingly,  on  being  served  with  such  order,  without  any  de-  ^^^^^^""^^ 
teotion  on  account  of  any  fees.^^ 

Sit,  Notwithstanding  such  discharge,  the  party  in  whose  favor Pro»»rty of 
anr  execution  shall  have  been  issued,  shall  be  entitled  to  the  same  *«»  iiabi«. 
remedies  against  such  applicant,  by  execution  against  his  property 
0DI7,  or  by  suit  on  the  judgment  upon  which  such  execution  was  is- 
soed,  fer  any  balance  that  may  be  due  thereon,  as  ho  might  have  had, 
if  sQch  execution  had  not  been  issued  ;  but  the  applicant  shall  not  be 
held  to  bail  in  any  such  suit,  nor  shall  execution  issue  against  his 
person,  on  any  judgment  obtained  therein/^ 

S 13.  If  the  applicant  shall  be  convicted  of  perjury  in  any  of  the  Bod?  when 
proceedings  authorised  by  this  Article,  the  party  at  whose  suit  he  was 
ioprinned,  may  issue  execution  against  the  body  of  such  applicant/' 

3  14.  The  assignees  shall  be  vested  with  all  the  rights  in,  aAd  pow-  Risht«.  sit. 
«  over,  the  property  so  assigned,  which  are  specified  in  the  eighth  °  *"*"*^ 
Article  of  this  Title  ;  and  shall  be  subject  to  the  same  duties,  obliga- 
tifnsaDd  control  in  all  respects,  except  as  herein  otherwise  provided. 

S  15.  It  shall  not  be  necessary  for  such  assignees  to  publish  any  Theirduty. 
notice,  calling  a  general  meeting  of  creditors ;  but  they  shall  proceed 
to  collect,  seU  and  distribute  the  proceeds  of  the  property  assigned  to 
diem,  as  follows : 

1.  lliey  shall  pay  the  jail  fees,  on  the  imprisonment  and  discharge 
of  SQch  applicant : 

s.  They  shall  distribute  the  nett  produce  of  the  property  that  shall 
come  to  their  hands,  among  the  creditors  who  charged  such  applicant 
Id  execution,  previous  to  the  exhibition  of  his  petition,  in  proportion 
to  the  amounts  doe  on  their  respective  executions ;  and  for  that  pur- 
poKjdiall  give  personal  notice  to  such  creditors  or  their  attorneys,  of 
the  time  and  place  of  making  a  dividend,  instead  of  publishing  such 
Qotice: 

3.  They  shall  pay  over  to  such  applicant  or  his  personal  repre- 
KDtatives,  the  surplus  which  may  remain,  after  discharging  such  ex- 
•cutioos,  and  defraying  their  expenses.^ 

3 16.  When  any  person  shall  have  remained  charged  in  execution  Debtor  may 
fcr  the  qpace  of  three  months,  after  being  entitled  to  make  an  appli-  ^p"y  forii^^ 
cation  for  his  discharge  according  to  the  provisions  of  this  Article,    "** 
widioDt  having  made  such  application,  and  without  having  applied 
^  a  discharge,  under  the  third  or  fifth  Articles  of  this  T^le,  any 
^itor,  at  whose  suit  he  shall  have  so  remained  charged,  and  his 
fMxial  representatives,  may,  by  notice  in  writing  subscribed  by  him 
^  them,  require  such  prisoner  to  make  application  for  his  discharge 
according  to  the  provisions  of  this  Article.^ 

(M)  lR.L.Ma,§4.    (66)  1  R. L.  an,  § 7.    (66)  1  B.  L.  868, §  1& 
▼OL.  II.  5 
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cct  uf  hw 
omiuioD  or 
m»giocr. 


REVISED  STATUTES  OF 


fpAirr  H. 


S  IT.  If  within  thirty  days  after  personal  service  of  sach  notice, 
such  prisoner  shall  not  present  a  petition  to  a  proper  officer,  eilher  an- 
der  the  third  or  fifth  Articles  of  this  Title ;  or  shall  not  serve  upon  the 
creditor  giving  such  notice,  or  his  attorney,  a  copy  of  a  petition  and 
of  an  account  of  his  estate,  with  notice  of  his  intention  to  apply  for  his 
discharge  according  to  the  provisions  of  this  Article ;  or  if^  after  pn^ 
senting  such  petition  under  the  said  third  and  fifth  Articles,  or  serving 
a  copy  of  a  petition  under  this  Article,  such  prisoner  shall  not  dili- 
gently proceed  thereon  to  a  decision ;  he  shall  be  forever  barred  from 
obtaining  his  discharge  from  any  execution  in  which  he  shall  be  so 
imprisoned,  under  the  provisions  of  this  Article,  or  of  the  said  third 
and  fifth  Articles/'^ 


Officento 
whom  appli 
cationa  are 
be  made. 


ARTICLE  SEVENTH. 

General  Provisions  applicable  to  Proceedings  under  the  several 

preceding  Articles^  or  some  of  them. 

Sec.  1.  To  what  officers  applications  are  to  be  naade  under  the  preceding  Articles. 
2.  When  to  be  made  to  officer  in  the  county  where  insolvent  resides,  Ac. 
Si.  Diiokarge  gnmted  in  comty  where  issolTent  is  iaapriaomd  by  eolhnica»  void,  lie. 
4.  Wlien  application  may  be  made  to  officer  residing  in  another  county.    . 
6.  If  officer  die,  &e.  how  proceedings  commenced  before  him  may  be  contiaaed. 

6.  Proceedings  in  case  there  be  no  officer  competent  to  continue. 

7.  Corporations  deemed  creditors  under  this  Title  ;  petitions  and  affidarits  how  oaadi 
by  them. 

8.  Petitions  and  affidavits  of  partners  and  joint  companies  how  nude,  A(e. 

9.  Creditors  in  other  states  may  petition  ;  accounts  and  affidavits  to  be  annexed,  Ice 
le.  FroTiaions  toMceraiug  debts  porehased,  Ae.  for  less  than  their  aomioal  amoont. 

11.  Creditor  having  security,  not  to  petition,  unless  he  relinquish  his  secnrityy  te* 

12.  Creditors  swearing  false,  to  forfeit  double  the  sum  fidsely  sworn  to  be  due. 
18.  Debtor's  wifo,  &e.  may  be  subpcsnaed ;  and  debtor  or  any  creditor  examined. 
14.  Persons  sid>pcenaed  refusing  to  appear  may  be  attached,  ftc. 
16.  Persons  wilfully  disobeying  subpoena,  to  forfeit  $126. 

16.  Minutes  of  testimony  and  of  the  debtor's  examination,  to  be  kept. 

17.  Juron  summoned  under  this  Title,  and  neglecting  to  attend,  to  fttfeit  $10  each- 

18.  Fees  of  officers  summoning  jury,  and  of  jurors  ;  by  whom  paid. 

19.  Discharges  to  be  recorded.    Conclusive  evidence  of  the  facts  contained  thersin- 

20.  Assignments  to  be  recorded,  lie. ;  how  to  be  received  as  evidence. 

21.  Insolvent  arrested  after  his  diaeharge  may  compel  plaintiff  to  shew  cause,  Ike. 

22.  Cause  which  may  be  shown  by  the  plaintiff  in  such  suit. 
28.  Assignee  refusing  to  sign  certificate  of  fact,  may  be  cited,  Itc 

Insolvent  who  has  duly  assigned,  &c.  to  be  dischaiged  notwithstanding  foah  rsfiwi] 
Or  the  appointment  of  the  assignees  may  be  revoked  and  assignment  avoided. 
New  assignment  then  to  be  directed,  and  if  made,  to  be  certified. 

27.  Proceedings  under  certain  Articles  to  be  filed  with  county  clerk  ;  and  when- 

28.  This  Title  not  to  affect  landlord's  right  to  distrain  for  last  year's  rent. 

29.  Debts  to  United  States,  not  affected  by  proceedings  under  this  Title,  &e. 
80.  Debts  due  to  this  state,  except  taxes,  embraced  in  this  Title,  &c. 

$  1.  Applications  for  attachments,  under  the  first  Article  of  tfai 
to  Title ;  for  the  appointment  of  trustees  under  the  second  Article ;  b 
the  discharge  of  an  insolvent  from  his  debts^  under  the  third  Article 
to  compel  an  assignment,  under  the  fourth  Article ;  and  for  the  exemp 
tion  of  a  debtor's  person  from  imprisonment  and  arrest,  under  the  fiAl 
Article;   may  be  made  \/^  either  of  the  following  officers:  circui 


24. 
26. 

as. 


(97)  1  R.  L.  8S8,  §  18. 


in 
im- 
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judgiesi,  mpfeme  court  conuBissioaers,  first  judges  of  county  courts,  -^b*^-  ''- 
andiDf  other  judge  of  such  courts,  of  the  degree  of  counsellor  at  law  ^-^^^^^^^ 
in  the  sofveme  court,  recorders  of  cities ;  and  if  made  in  the  city  of 
ScheDectady,  the  mayor  thereof;  and  applications  under  the  third 
and  fifth  Articles,  to  any  county  judge,  as  in  the  said  Articles  speci- 
fied; but  no  application  under  any  Article  of  this  Title  shall  be  made 
to  any  alderman  of  the  city  of  New- York.*® 

S2.  Applications  under  the  third,  fourth  and  fifth  Articles  of  this  sciidaiic«  of 
Title,  shall  he  made  to  an  officer  residing  in  the  ci>unty  in  which  the  ^^^' 
insolvent,  or  imprisoned  debtor,  resides,  or  is  imprisoned ;  and  proof 
of  sucb  residence  or  imprisonment,  shall  be  made  at  the  time  of  pre- 
seoting  the  petition,  and  before  any  order  shall  be  granted  thereon.^ 

S  3.  Where  the  insolvent  shall,  by  collusion  with  any  prosecuting  niMhwn 
creditor,  procure  himself  to  be  imprisoned  in  a  county  different  from  Tiril^nmeS 
tiiatof  his  residence,  for  the  purpose  of  obtaining  a  discharge  in  such  Toid?  ""^^ 
coDDtf,  under  the  third  or  fifth  Articles  of  this  Title,  a  discharge 
granted  in  such  county,  where  the  insolvent  is  so  imprisoned  by  col* 
IttioD,  shall  be  void ;  and  if  such  collusion  shall  be  proved  on  the 
lieariiy,  it  shall  defeat  the  application. 

3  4.  If  there  be  no  circuit  judge,  supreme  court  commissioner,  re-  AppUmuoi 
confer,  first  judge  of  a  county  court,  or  any  judge  of  such  court  of  the  to  officer  in 
degree  of  counsellor  at  law,  residing  within  any  county,  and  disin-  e^nty. 
derated  as  creditor  or  otherwise,  to  whom  application  can  be  made 
vder  the  third,  fi>urth  and  fifth  Articles  of  this  Title,  then  applica- 
tion under  the  said  Articles  may  be  made  to  any  such  officer  residing 
^  any  other  counQr ;  but  no  place  shall  be  appointed  for  the  hearing 
^  any  appUcation,  out  of  the  county  in  which  the  insolvent  resides, 
9  h  imprisoned.^ 

3  5.  b  case  of  the  death,  sickness,  resignation,  removal  firom  of-  Proeeediqgt 
fe)  absence  fi'om  the  county  of  his  residence,  or  other  disability,  oftuaediacM 
tty  officer,  before  whom  any  proceedings  may  have  been  commenced  ^^^^  *«• 
«ider  the  first,  second,  third,  fourth  or  fifth  Articles  of  this  Title,  the 
^  proceedings  may  be  continued  by  his  successor  in  office,  or  by 
^  olher  officer  residing  in  the  same  copnty,  who  might  have  ori- 
poaUy  instituted  such  proceedings,  in  the  same  manner  and  with  the 
like  effect,  as  if  originally  commenced  before  him.^^ 

^  B.  If  there  be  no  officer  in  the  same  county,  competent  under  the  ib.  proc«od- 
iMt  section  to  continue  such  proceedings,  then  any  yiAge  of  the  county  bTMSa^T 
<OQrts  may  attend  at  the  time  and  place  appointed  for  the  hearing  of  any  ^^S^^  *^ 
^*>to,  and  may  adjourn  the  same  to  the  next  court  of  common  pleas 
^k  held  in  and  for  the  county  in  which  such  hearing  was  appointed ; 


l]t.L.197,§l;  848,§  4;460.§  1;  Laws  of  1817,  p.  41,$1;  1819,  p.  11<^  §  I. 
(>)Uvion818,p.m,§l.    (00)  1  R.L.  471,  §»;  Laws  of  1817,  p.  45,  §8;  1828,  p.  85. 
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TITLE  1.  and  the  said  court  shall  proceed  therein,  in  the  same  manner,  and  widi 
^^^^^'^^^  the  like  authoiity,  as  the  officer  who  commenced  such  proceedings.*^ 

CorporatioM  ^  7.  A  Corporation  shall  he  deemed  a  creditor  within  the  meaning 
e^Ttora  on.  of  all  the  provisions  of  this  Title ;  and  may  present,  or  unite  in,  any 
ike.  ^  ^'  petition,  as  other  creditors  under  either  of  the  preceding  Articles. 
Any  such  petition  may  be  signed  by  a  dii'ector  or  other  officer  of  HA 
corporation,  tliereto  duly  authorised  under  its  common  seal ;  and  any 
affidavit  required  of  creditors  by  the  preceding  Articles,  may  be  made 
and  signed,  by  such  director  or  officer.®* 

Partner*  aod      5  8-  Whenever  partners  or  joint  companies,  are  creditors  of  any 
^«.  '^^"^*  debtor,  any  petition  and  any  affidavit  required  by  the  preceding  Arti- 
cles, of  creditors,  may  be  made  and  signed  by  either  of  the  partners, 
or  any  one  of  such  company.^' 

oreditora  in       S  0.  Creditors  residing  out  of  this  state  and  within  the  United 

mn^petTt^n;  States,  may  petition  and  unite  in  any  petition,  in  the  same  manner  as 

eountaMd    resident  creditors,  under  either  of  the  preceding  Articles.     They  shall 

annex  to  every  such  petition  the  original  accounts  or  sworn  copies, 

and  the  original  specialties  or  written  securities,  if  any,  on  which 

their  demands  arise  or  depend.     Affidavits  sworn  to  by  them,  before 

How  vorifiMi.  a  judge  or  clerk  of  a  court  of  record  of  the  state,  district  or  territory 

in  which  they  reside,  duly  authenticated  under  the  seal  of  such  court, 

shall  be  received  by  every  officer  or  court,  in  proceedings  under  this 

Title,  in  the  same  manner  as  if  such  affidavits  were  made  before  a 

proper  officer  in  this  state.®' 

itebtopur-  S  10.  Whenever  a  petitioning  creditor,  under  either  of  the  forego- 
wm  than  their  ing  Articles,  shall  have  purchased  or  procured  to  be  assigned  to  him, 
amoant.  any  debt  or  demand  against  the  debtor  in  respect  to  whom  or  whose 
estate  he  is  a  petitioner,  for  less  than  the  nominal  amount  of  such  debt 
or  demand,  and  whenever  any  executor  or  administrator  shall  peti- 
tion in  respect  to  any  such  debt  or  demand,  the  person  petitioning 
shall  be  deemed  a  creditor,  to  the  amount  only  of  the  sum  or  value 
actually  and  in  good  faith  paid  by  him,  or  by  his  testator  or  intestate, 
for  such  debt  or  demand.®* 

Creditor  S  II.  Whenever  a  petitioning  creditor,  under  the  first,  second, 

ritj^t"^'  third,  or  fourth  Articles  of  this  Title,  shall  have  in  his  own  name,  or 
tTti'^JnC  in  trust  for  him,  any  mortgage,  judgment,  or  other  security,  or  as- 
hL7eS"!'  signment  by  way  of  security,  for  securing  the  payment  of  any  sum  of 
money,  upon  any  real  or  personal  estate  of  the  debtor,  in  respect  to 
whom  or  whose  estate  he  is  a  petitioner,  he  shall  not  become  a  peti- 
tioner in  respect  to  the  debt  so  secured,  unless  he  shall  add  to  his  sig- 
nature to  the  petition,  a  declaration  in  writing,  that  he  relinquishes  to 
the  assignees  or  trustees,  who  shall  be  appointed  pursuant  to  such  pe- 

(61)  Laws  of  1827,  p.  8.    (62)  Uwt  of  1817,  p.  46,  §  14 ;  1822,  p.  299,  §  5.    (6S)  1^> 
L.m,§l;  162,§20;  46I,§4.    <64)  1  R.  L.  460,  §  1 ;  1817,  p.  45,  §^6. 
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tidtn,  eveiy  sueh  mortgage,  judgment  or  other  security,  for  the  beHo-    art.  7. 
fit  of  all  the  creditors  of  such  debtor ;  which  decbumtion  shall  operate  ^"^^^^"^^ 
as  an  anigDment  of  such  mortgage,  judgment  or  security  to  the  as- 
sigDees  or  trustees,  who  shall  be  subsequently  appointed  under  the 
proceedings  upon  such  petition,  and  vest  in  them  all  the  rights  and 
interest  of  such  petitioning  creditor  therein.^' 

S 12.  Every  creditor  who  shall  swear,  in  any  proceedings  under  crediton 
Hi  Title,  that  any  sum  of  money  is  due  to  him  from  any  debtor,  ftj^o°fof- 
whicb  is  not  really  due,  or  that  more  is  due  than  the  sum  really  due,  SL 
blowing  the  same  not  to  be  due,  shall  forfeit  double  the  sum  so  falsely 
swum  to  be  due,  to  the  assignees  or  trustees  of  the  estate  of  such 
debtor,  to  be  recovered  by  them.*^ 

S  13.  On  the  hearing  <^  any  petition  under  the  third,  fourth,  fifith  i'*^'* 
or  sixth  Articles  of  this  Title,  the  officer  or  court  before  whom  the  when  rob- 

paoaad ; 

sune  may  be  pending,  may  adjourn  the  same  from  time  to  time,  and  *^^'* 
maj  issue  a  subpcena,  requiring  the  wife  of  the  debtor,  or  any  other  amioMi. 
person,  whether  an  opposing  creditor  or  not,  to  appear  and  testify  con- 
cerning the  subject  matter ;  and  the  debtor,  and  any  creditor,  may  in 
all  cases  be  examined  at  the  instance  of  any  creditor,  in  any  proceed- 
ings under  those  Articles.^ 

S 14.  The  appearance  of  every  person  duly  subpoenaed  and  neglect-  Pononi  rob- 
ing or  refusing  to  appear,  may  be  enforced  by  attachments  to  be  is-  Auinctoap- 
sued  by  such  officer  or  court ;  and  if^  after  appearance,  any  such  per- 
son shall  refuse  to  testify,  he  shall  be  committed  to  prison,  until  he 
submit.*^ 

S  15.  Every  person  disobeying  such  subpo^a  wilfully,  shall  for-  Pwaitv 
fcit  one  hundred  and  twenty-five  dollars,  to  be  recovered  by,  and  in  aii  diroi 
the  name  of,  the  party  at  whose  instance  he  was  subpoenaed.^ 

S  16.  Whenever  any  hearing  shall  be  had  before  any  officer  singly,  MinotM  of 
9  before  him  and  a  jury,  or  before  a  court,  under  any  of  the  pro-  ste.*to*8^ 
nsioDsof  this  Title,  it  shall  be  the  duty  of  such  officer,  or  of  the  pre- 
liding  judge  of  the  court,  to  keep  minutes  of  the  material  parts  of  the 
testimony  delivered  before  him,  and  of  the  examinations  of  any 
debtor. 

S  17.  Every  person  who  shall  be  summoned  a^  a  juror  under  the  juron  ram- 
provisions  of  this  Title,  and  shall  refuse  or  neglect  to  attend,  without  ITegieetiuito 
rensonabie  cause,  to  be  determined  by  the  officer  issuing  such  sum-feit|io*eadi. 
OMHis,  shall  forfeit  ten  dollars,  to  be  recovered  by  any  creditor  at 
vhose  instance  such  summons  was  issued. 

S 18.  The  sheriff  or  constable  summoning  a  jury  under  the  pro-  FeMforrom- 
▼isioDs  of  this  Title,  shall  be  entitled  to  receive  one  dollar  andj!^fi^7' 


IB 

wil- 


dce. 


(•)1R.  L.4il,§S;  Lmviori817,p.44»§6.    (SS)  1 R.  L.  467,  §  IS.    (07)  1  R.  L. 
«>§l«iUwsori819,p.U7,§4.^   (SB)  lR.L.40i^§7;  LftWf  of  1819, p.  U7» § 4: 
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TiTLe  1.  twehre  and  a  half  cents ;  and  each  juror  attending  and  sworn,  twenty- 
^^^^^^'^^  five  cents.     The  said  fees,  together  with  all  other  expenses  of  the 
hearing  of  any  case  by  a  jury,  shall  be  paid  by  the  creditors  requir- 
ing the  same.^^   . 

DiMhaisMto     S  19.  Every  discharge  granted  under  the  third,  fourth  and  fifth 
"^        Articles  of  this  Title,  shall  be  recorded  by  the  clerk  of  the  county  in ' 
findeneeof  which  it  was  granted ;  and  the  original  discharge,  the  record  thereof, 
tteraio.       and  a  transcript  of  such  record  duly  authenticated,  shall  be  conclu- 
sive evidence  of  the  proceedings  and  fiicts  therein  contained.''^ 

AMgnnMDit  S  20.  Every  assignment  executed  under  the  third,  fourth,  fifth 
^^bo^TSl'  and  sixth  Articles  of  this  Title,  shall  also  be  recorded  by  the  clerk  of 
«T  enctt.  ^^^  county  in  which  it  was  executed,  upon  being  acknowledged  or 
proved  in  the  same  manner  as  deeds  of  real  estate ;  and  such  original 
assignment,  the  record  thereof,  and  the  transcript  of  such  record,  shall 
be  received  in  evidence,  in  the  same  manner  and  with  the  like  eflect 
as  deeds  of  real  estate  duly  recorded. 

loMiventar-  $21.  If  any  insolvent  discharged  under  the  third,  fourth,  fifth  or 
dk^a^er  ^^^  Articles  of  this  Title,  shall  be  arrested  on  mesne  process,  in  a 
^.^<"^  suit  upon  any  debt  or  liability  in  which  he  is  exempted  from  impri- 
sonment as  in  those  Articles  declared,  and  shall  apply  to  any  officer 
to  discharge  him  firom  such  arrest,  such  officer  shall  cause  reasonable 
notice  to  be  given  to  the  plaintiff  in  such  suit,  to  show  cause  why 
such  insolvent  should  not  be  discharged  from  such  arrest. 

cauaa  which     S  2^'  'I'he  plaintiff  in  such  suit  may  show  as  cause  against  such 

sto^bj     discharge,  any  fraud  committed  by  such  insolvent  in  obtaining  his 

piuntiff.      discharge,  or  any  cause  for  avoiding  such  discharge,  declared  in  the 

said  Articles ;  and  such  officer  may  require  such  insolvent  to  be  held 

to  bail  in  such  process,  as  if  no  such  dischaige  had  been  granted.''^ 

Proeoodinn       ^  ^^*  Whenever  an  assignment  shall  have  been  executed  to  one  or 

2*J^J*j^more  assignees,  appointed  pursuant  to  the  provisions  of  the  third, 

tSi2SS?M-  fourth,  fifth,  or  sixth  Articles  of  this  Title,  and  they  or  any  of  them, 

■ignmeDt     gjjaH  pefuse  to  sign  a  certificate  of  the  fiict  that  such  assignment  has 

been  executed,  upon  complaint  made  to  the  officer  or  court  who 

directed  such  assignment,  the  assignee  so  refusing,  shall  be  cited  to 

appear  and  the  matter  shall  be  investigated.   ^ 

"When  imoi-  ^  2^'  ^^  ^^  ^^^^  appear  that  such  assignment  has  been  duly  exe- 
dichSIJd^  cuted,  and  that  such  insolvent  has  delivered  all  his  estate  directed  to 
Irt^^Mieh  ^  assigned,  and  ail  the  books,  vouchers  and  securities  relating  to  the 
'^"^*       same,  capable  of  delivery,  such  officer  or  court  may  grant  a  discharge 

of  the  debtor,  notwithstanding  the  refusal  of  the  assignees  to  certify 

the  fact  of  an  assignment. 

(SB)  Laws  of  1819, p.  118,  §10.     (70)  1R.L.464,§8;  UEWfori819,p.ll8,§8.    (fl) 
Uwi  of  1819,  p.  lie,  $8. 
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$1^.  Or,  in  such  case,  the  officer  or  court  maj  revoke  the  ap-    art.  8. 
poiDtment  of  awi^ees,  and  grant  a  certificate  of  such  revocation,  ^f^""^^^^ 
which  shall  be  recorded  in  the  office  of  the  clerk  of  the  county :  and  meatofa*- 
(hereupon  the  assignment  that  may  have  been  previously  executed  to  be  reTokad. 
the  assignees  so  refusing  to  certify,  shall  be  void. 

S  26.  The  officer  or  court  shall  thereupon  direct  a  new  assignment  And  new  as- 
to  be  made  to  such  persons  as  shall  be  appointed  for  that  purpose ;  reeted. 
aod  in  case  of  such  new  assignment  being  executed,  the  certificate  of 
the  assignees  to  the  fiict,  shall  be  required  in  the  same  manner  as  of 
the  first  assignees. 

$  27.  All  proceedings  under  the  second,  third,  fourth  and  fifth  Ar-  wb<m  pro- 
tkies  of  this  Title,  shall  be  filed  bv  the  officer  before  whom  the  same  be  aeTytHh 
shall  have  been  consommatod,  within  three  months  thereafter,  with  ^^  ^ 
the  clerk  of  the  county  in  which  such  officer  resides.''^ 

S  28.  Nothing  in  this  Title  contained,  shall  be  construed  to  impair  Lundioid** 
or  affect  the  right  of  any  landlord  to  distrain  upon  any  property  vested  ^^  foMut 
in  trustees  under  this  Tit]e,for  any  amount  not  exceeding  the  last  2^^''^^ 
year's  rent,  due  for  any  red  estate  on  which  such  prq)erty  shall  be, 
or  from  which  it  shall  have  been  removed.''^ 

£  29.  No  debt  or  duty  to  the  United  States  shall  be  in  any  way  af-  ^^^^^  i^e.  t» 
fected  by  a  discharge  under  the  provisions  of  this  Title :  nor  can  any  I;L?lurc!etodr 
debtor  to  the  United  States  be  discharged  or  exonerated  from  impri- 
ttomenl  by  any  proceedings  under  this  Title,  in  any  suit  or  proceed- 
ii^  founded  uprni  a  dfisi  to  the  United  States. 

S  90.  All  debts  and  duties  to  this  state,  except  taxes,  lAall  be  af-  j^,^^,  ^ 
fected  by  proceedings  under  this  Title,  in  the  same  manner,  as  debts  JJJlJiJ.^  !„ 
to  individuals :  and  debtors  may  be  discharged  and  exonerated  from  ^t^ii" 
imprisonment,  in  suits  brought  in  the  name  of  the  state,  in  the  same  '**'  *""• 
maoQer  as  in  suits  bj  individuals ;  and  in  such  case,  whenever  it  shall 
he  necessary  to  serve  any  notice  upon  plaintiffs,  according  to  the  pro- 
^inoBs  of  this  Title,  the  same  may  be  served  on  the  attorney-general, 
ttdthe  attorney-general  shall,  in  all  proceedings  under  this  Title,  re- 
present the  state. 

ARTICIiB  EIGHTH. 

Of  tte  Powers  J  Duties  and  ObligationSj  of  Trustees  and  As- 
signees under  this  TVle. 

^'  1-  Assi^jBees  and  trustee*  iqppoiated  under  preceding  Articles  declared  trastees,  &e. 
2.  If  Uiere  be  only  one,  prorisiims  bftying  referenee  to  seyend,  to  apply, 
a  FewancftnMteaa  where  dMre  an  mofe  than  one. 

4-  Powers  of  snrriTor.    Property  in  the  hands  of  trustee  dying,  &c.  provided  for. 
'•  Trustees  to  tidce  oath  ;  o«th  to  he  filed,  and  where. 

6.  Trastees  to  he  deeaaed  Tasted  with  dehtor't  property,  and  from  what  time. 

7.  Powers  of  trastees. 

m)lR.L.'fn,§2r7;  LawtoflS19,p.lia»$12.    (78)  1 R.  L.  470,  §  25 ;  437,  §  12. 
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TTTLR 1.    See.  8.  TniitMs  to  fiT*  noUce  nqwriqg  d«bton  to  pay,  &e. 
V^^y^^  9.  Time  and  manner  of  puhUshing  such  notice. 

10.  Trtuteet  may  toe  before  day  of  payment,  &e.  na—d  in  aoCioa. 

11.  Penona  ooncealing  property  or  debti,  to  forfoit  doaUe  the  anoiiMt,  fte. 

12.  Debtor,  &e.  charged  with  concealing  eitate,  may  be  brought  «p  by  warrant. 
It.  Panon  broogfat  up  to  be  enmined ;  ezaminatioa  to  be  redneed  t0  writing,  he. 
14.  If  he  refoae  to  be  twoni,  &c.,  oflicer  to  commit  him,  and  how* 

16.  Proceedings  in  caae  such  person  thall  bring  a  habetu  corpma. 

{      16.  Shenll,  &c.  snffering  such  person  to  eacape,  to  be  indicted,  and  to  liarieit  $(iJSO0. 

17.  Persons  examined  and  answering,  not  liable  to  penalty ;  answers  how  fiur  cyidence. 

18.  Persons  discorering  concealed  property,  entitled  to  ten  per  cent. 

19.  ControTcrsies  between  trustees  and  others,  may  be  reierred  to  three  tuferees. 

20.  If  referees  be  not  agreed  on,  trustees  to  giTc  notice  of  applieadoii,  &c. 
21  &  22.  Referees  how  to  be  selected. 

28.  Selection  to  be  certified  to  clerk  of  coort,  and  rule  to  be  entered. 

24.  Referees  to  have  same  powers,  &c.  as  referees  i^>pointed  by  supreme  court' 

26.  Report  of  referees  whereto  be  filed ;  eondusiTe  if  not  set  aside. 
K.  Trustees  to  couTcrt  estate  into  money ;  to  keep  account,  Ac. 

27.  Trustees  within  fifteen  months,  to  call  a  genenl  meeting  of  Uie  creditors,  fte. 

28.  Accounts  to  be  adjusted,  and  aoMWut  of  monies  in^umd  deelavad. 

29.  Trustees  to  deduct  disbursements  and  a  coinmission  of  fire  per  cent 

90  &  81.  Duty  of  trustees  under  Article  first,  where  bonds  to  retain  property  for  tiie* 

benefit  of  creditors,  hare  been  executed. 
32.  U.  8.  and  sureties  hanng  a  preference  by  laws  of  U.  8.  to  be  first  paid. 

38.  Mamer  in  which  remainder  is  to  be  distributed  among  creditors. 
84»  Debts  due  as  guardian,  &c.  to  be  first  paid  on  such  distribution. 

36.  Creditors  whose  debts  are  not  due,  to  receiye  their  proportion,  deducting  intercat. 
86.  Mutual  credits  and  mutual  debts,  when  set  oiT,  &c. 

37.  Set-offs  of  deaunds  purchased,  tie.  regulated. 

88.  Trustees  may  retain  monies  in  their  hands  to  meet  demands  in  suits  pending. 

39.  Penalties  reoorered  by  trustees  to  be  deemed  part  of  debtor's  estate,  &c. 

40.  If  whole  estate  be  not  distributed,  yearly  dividends  to  be  made,  &c. 

41.  Creditors  omitting  to  deUrer  accounts  on  first  diridend,  &c.  provided  tor. 

42.  Dividends  unclaimed  for  one  year,  deemed  relinquished,  and  to  be  distributed. 

43.  Surplus  remaining  after  settlement  of  estate,  to  be  paid  to  debtor. 

44.  Certain  debtors  dischaiged  under  8d,  4th  and  6th  Articles,  entitled  to  aUowunee,  &c. 
46.  Trustees  to  reader  account  on  oath ;  where  filed ;  its  contents,  lie 

46.  Trustees  subject  to  order  of  certain  courts ;  removable  for  cause  shown. 

47.  Proceedings  In  common  pleas,  under  this  Title,  removable  into  supreme  court,  8c^. 

48.  If  trustee  be  removed,  or  die,  &c.,  new  trustee  may  be  appointed. 

^  49.  Trustee  wishing  to  renounce,  may  apply  for  order  to  show  cause,  he. 

60.  If  officer  who  aiqpointed  is  not  in  ofllce,  iqpplication  to  whom  made. 

61.  Application  to  be  accompanied  by  account  <tf  trustee's  tnnsactimis,  &c. 
12.  Affidavit  of  trustee  to  be  annexed  to  account. 

88.  Order  to  be  granted  directing  notice  to  persons  interested  to  shew  cause. 

64.  Notice  to  be  published,  how  and  for  what  time. 

66.  On  the  day  appointed,  &c.,  proofs  and  allegations  to  be  heard. 

66.  When  order  may  be  granted  aUowing  trustee  to  renounce,  he. 

67.  Trurtee  to  execute  assignment  to  such  person  as  shall  be  appointed,  he. 
58.  Effect  of  such  assignment ;  powers  and  duties  of  new  assignee. 

IB.  On  certificate  of  assignment,  he.  order  to  be  granted  discharging  trustee. 

00.  Trustee  thereupon  dischaiged  from  his  trust,  subject  to  liabilities  previously  incurred . 

61.  New  assignment  where  to  be  recorded ;  petition  and  proceedings  where  filed. 

62.  Blxpenses  of  proceedings  to  be  paid  by  trustees  renouncing. 

^g^^gg^^  S  1.  All  assignees  and  trustees,  appointed  under  any  authority 
^JJlJSii  conferred  by  any  of  the  provisions  of  the  preceding  Articles  of  this 
•f eiediton.  Title,  in  the  several  cases  therein  contemplated,  are  hereby  declareti 
to  be  trustees  of  the  estate  of  the  debtor,  in  relation  to  whose  property 
they  shall  be  appointed,  for  the  benefit  of  his  creditors ;  and  shall  be 
vested  with  all  the  powers  and  authority  herein  after  specified,  and 
shall  be  subject  to  the  control,  obligations  and  responsibilities  herein- 
after declfured,  in  respect  to  trustees. 
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S  2.  When  any  one  assignee  or  trustee  only,  shall  be  appointed,  all   art.  s. 
the  provisions  herein  contained,  in  reference  to  several  trustees,  shall  ^^l^^^l^^ 
apply  to  him.  ^c. 

S  3.  When  there  are  more  trusteesjthan  one  appointed,  the  debts  Pofwrac# 
and  property  o£  the  debtor  may  be  collected  and  received  by  any  one  wiiera  mora 
of  them ;  and  when  there  are  more  than  two  trustees  appointed,  every 
power  and  authority  conferred  by  this  Title  on  the  trustees,  may  be 
exercised  by  any  two  of  them. 

S  4.  The  survivor  or  survivors  of  any  trustees,  shall  have  all  the  sorrivor. 
powers  and  rights  given  by  this  Title  to  trustees.     All  proper^  in  Property  ia 
the  hands  of  any  trustee  at  the  time  of  his  death,  removal  or  inca-uwiMdymf. 
pacitj,  shall  be  delivered  to  the  remaining  trustee  or  trustees,  if  there 
be  any ;  or  to  the  successor  of  the  one  so  dying,  removed  or  incapa- 
citated ;  who  may  demand  and  sue  for  the  same. 

S  5.  Before  proceeding  to  the  discharge  of  any  of  their  duties,  all  Traatea  m 
such  trustees  shall  take  and  subscribe  an  oath,  that  they  will  well  and 
truly  execute  the  trust  by  their  appointment  reposed  in  them,  ac- 
cording to  the  best  of  their  skill  and  understanding ;  which  oath  shall 
be  filed  with  the  officer  or  court,  that  appointed  them.''^ 

S  6.  Hie  trustees  takinir  such  oath,  shall  be  deemed  vested  with  TraitMi 
all  the  estate,  real  and  personal,  of  such  debtor,  (except  such  as  is  dobtor'i  pit- 
exempted  by  the  preceding  Articles,)  as  follows : 

1.  In  proceedings  under  the  first  Article  of  this  Title,  from  the 
first  publication  of  the  notice  to  the  non-resident,  absconding  or  con- 
cealed debtor : 

3.  In  proceedings  under  the  second  Article,  fi*om  the  appointment 
«f  trustees: 

s.  In  proceedings  under  the  third,  fifth  and  sixth  Articles,  from  the 
execution  of  the  assignment,  in  those  Articles  directed : 

4.  In  proceedings  under  the  fourth  Article,  when  the  assignment 
was  voluntary,  from  the  time  of  its  execution ;  when  executed  by 
an  oflioer  as  therein  directed,  firom  the  time  of  the  first  publication  of 
the  notice  in  that  Article  required  to  be  given  to  creditors.''' 

S  7.  The  said  trustees  shall  have  power, 

1.  To  sue  in  their  own  names  or  otherwise,  and  recover  all  the 
nestate,  debts  and  things  in  action,  belonging  or  due  to  such  debtor,  in 
the  same  manner  and  with  the  like  effect  as  such  debtor  might  or 
eoald  have  done  if  no  attachment  had  been  issued,  or  trustees  ap- 
pointed, or  an  assignment  had  not  been  made ;  and  no  set-off  shall  be 
allowed  in  any  such  suit,  for  any  debt,  unless  it  was  owing  to  such 
creditor,  by  such  debtor,  before  the  first  publication  of  the  notice  re- 
quired in  the  first  Article,  or  before  the  appointment  of  trustees  un^ 
«        _i^— .j^— — »— »^^— ^i^— ^■^■p—^i— ■— i^— — »»»i^«.— .^-^— -^-^ ^— ~— ^— — «.^»^^— — ^j^^— »»^— »^^i^»» 

a<)lR.L.ll9,$8.    (76)  1  R.L.15ai$  10;  4(0, §S;lAWf  crisis, p.44»|4 

voi».  n.  6 
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TITLE  1.  der  the  second  Article,  or  before  presenting  the  petition  of  the  in- 
^•^'^*^^*^  solvent  under  the  third,  fifUi  and  sixth  Articles,  or  before  the  puH^ 
cation  of  notice  to  creditors  under  the  fourth  Article.  But  no  suit  in 
equity  shall  be  brought  by  assignees  of  insolvents  under  the  third, 
fourth  or  fifth  Articles,  without  the  consent  of  the  creditors  having  a 
major  part  of  the  debts  which  shall  have  been  exhibited  and  allowed, 
unless  the  sum  in  controversy  exceeds  five  hundred  dollars : 

2.  To  take  into  their  hands,  all  the  estate  of  such  debtor,  wbetlier 
attached,  or  delivered  to  them,  or  afterwards  discovered;  and  all 
books,  vouchers  and  securities  relating  to  the  same : 

3.  In  the  case  of  a  non-resident,  absconding  or  concealed  debtor,  to 
demand  and  receive  of  every  sheriff  who  shall  have  attached  any  of 
the  property  of  such  debtor,  or  who  shall  have  in  his  hands,  any 
monies  arising  fi-om  the  sale  of  such  property,  all  such  property  and 
monies,  on  paying  him  his  reasonable  costs  and  charges,  for  attaching 
and  keeping  the  same,  to  be  allowed  by  the  officer  having  jurisdiction : 

4.  From  time  to  time,  to  sell  at  public  auction,  all  the  estate,  real 
and  personal,  vested  in  them,  which  shall  come  to  their  hands,  after 
giving  at  least  fourteen  days'  public  notice  of  the  time  and  place  of 
sale,  and  also  publishing  the  same  for  two  weeks  in  a  newspaper, 
printed  in  the  county,  where  the  sale  shall  be  made,  if  there  be  one : 

6.  To  allow  such  credit  on  the  sale  of  real  property  by  them,  as 
they  shall  deem  reasonable,  not  exceeding  eighteen  months,  for  not 
more  than  three-fourths  of  the  purchase  money ;  which  credit  shall  be 
secured  by  a  bond  of  the  purchaser,  and  a  mortgage  on  the  {M*operty 
sold: 

6.  On  such  sales,  to  execute  the  necessary  conveyances  and  biUs 
of  sale : 

7.  To  redeem  all  mortgages  and  conditional  contracts  and  all 
pledges  of  personal  property,  and  to  satisfy  any  judgments,  which 
may  be  an  incumbrance  on  any  property  so  sold  by  them  ;  or  to  sell 
such  property  subject  to  such  mortgages,  contracts,  pledges  or  judg- 
ments : 

8.  To  settle  all  matters  and  accounts  between  such  debtor,  and  his 
debtors,  or  creditors,  and  to  examine  any  person  touching  such  mat- 
ters and  accounts,  on  oath,  to  be  administered  by  either  of  them : 

9.  Under  the  order  of  the  officer  appointing  them,  to  compound 
with  any  person  indebted  to  such  debtor,  and  thereupon  to  discharge 
all  demands  against  such  person.''^ 

Notice  to  be      S  B.  The  trustocs,  immediately  upon  their  appointment,  shall  give 
*^*"'         notice  thereof;  and  therein  shall  require, 

1.  All  persons  indebted  to  such  debtor,  by  a  day  and  at  a  place 
therein  to  be  specified,  to  render  an  account  of  all  debts  and  sums  of 

(76)  IR.  L.169,§10;161,§15;  392,§8;  468, §  19,  to 470, § 28. 
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monej  owing  by  them  respectively,  to  such  trustees,  and  to  pay  the    art.  a 


2.  All  persons  having  in  their  possession  any  property  or  efl^ts  of 
such  debtor,  to  deliver  the  same  to  the  said  trustees  by  the  day  so 
appointed: 

8.  All  the  creditors  of  such  debtor  to  deliver  their  respective  ac- 
counts and  demands  to  the  trustees  or  one  of  them,  by  a  day  to  be 
therein  specified,  not  less  than  forty  days  from  the  first  publication  of 
such  notice.''^ 

39.  In  the  case  of  an  insolvent  or  imprisoned  debtor,  such  notice  ^jg^m^ 
shall  be  published  for  at  least  three  weeks  in  a  newspaper  printed  in  JSwiS^ 
the  county  where  application  was  made  ;  and  in  the  case  of  non-re-  "******• 
sident,  absconding  or  concealed  debtors,  it  shall  be  published,  for  the 
same  time,  in  the  newspapers  in  which  the  notice  of  an  attachment 
having  issued,  is  directed  to  be  printed. 

S  10.  Notwithstanding  any  such  notice,  the  trustees  may  sue  for  MaTn* aot- 
•nd  recover,  any  property  or  eiiects  of  the  debtor,  and  any  debts  due  to  ^Z^S?"'^ 
him,  at  any  time,  before  the  day  appointed  for  the  delivery  or  pay- 
ment thereof. 

S  11.  Every  person  indebted  to  such  debtor,  or  having  the  pos-p«Mnt  em- 
session  or  custody  of  any  property  or  thing  in  action,  belonging  to  him,  ^"M^btt 
who  shall  conceal  the  same,  and  not  deliver  a  just  and  true  account  J^^j^f^ 
of  such  indebtedness,  or  not  deliver  such  property  or  thing  in  action, 
to  the  trustees  or  one  of  them,  by  the  day  for  that  purpose  appointed, 
shall  forfeit  double  the  amount  of  such  debt,  or  double  the  value  of 
such  property  so  concealed ;  which  penalties  may  be  recovered  by 
die  trustees.''® 

5  12.  Whenever  the  trustees  shall  show  by  their  own  oath  or  other  wh«n  dobtr 
competent  proof,  to  the  satisfaction  of  any  ofBcer  named  in  the  first  bL'b^,^V 
section  of  the  seventh  Article  of  this  Title,  or  of  any  judge  of  a  county  l^^, "" 
court,  that  there  is  good  reason  to  believe  that  the  debtor,  his  wife, 
or  any  other  person  has  concealed  or  embezzled  any  part  of  the  estate 
of  such  debtor  vested  in  the  said  trustees ;  or  that  any  person  can  tes- 
tify concerning  the  concealment  or  embezzlement  thereof;  or  that 
any  person  who  shall  not  have  xi^ndered  an  account  as  above  requir- 
ed, is  indebted  to  such  debtor,  or  has  property  in  his  custody  or  pos- 
session, belonging  to  such  debtor ;  such  ofiicer  or  judge  shall  issue  a 
warrant,  commanding  any  sheriff  or  constable,  to  cause  such  debtor, 
lus  wife,  or  other  person,  to  be  brought  before  him  at  such  time  and 
place  as  he  shall  appoint,  for  the  purpose  of  being  examined. ''^ 

S  IS.  The  ofiicer  issuing  such  warrant,  shall  examine  eveiy  per-p^^^^f 
■on  so  brought  before  him,  on  oath,  in  the  presence  of  the  trustees  or  ««»*»»«»«»• 

(77)  1  R.  L.  1S»,  §  9.    (7S>  1  R.  L.  160,  §  11 ;  4S6,  §  14.    (79)  1  R.  L.  ISO,  §  12 ;  407, 
4N. 
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TITLE  1.  any  of  them,  touching  all  matters  relatire  to  the  debtor,  his  dealings 
^^^^'^^^^  and  estate,  and  touching  the  detention  or  concealment  of  any  part  of 
bis  property,  and  touching  the  indebtedness  of  any  person  to  such 
debtor ;  and  shall  reduce  the  examination  to  writing ;  which  the  per* 
son  so  examined  is  hereby  required  to  sign,  and  which  shall  be  at- 
tested  by  the  officer.^ 

penonra-         S  14.  If  any  person  so  brought  before  such  officer,  shall  refuse  to 
^l^,^,tohe  sworn,  or  to  answer  satisfactorily,  all  lawful  questions  put  to  htm, 
tkd.  ""**     or  shall  refuse  to  sign  the  examination,  not  having  a  reascMiable  ob- 
jection ibereto,  to  be  allowed  by  such  officer,  the  said  officer  shall  by 
warrant  commit  such  person  to  prison,  there  to  remain  without  bail, 
until  he  shall  submit  to  be  sworn  or  to  answer  as  required,  or  to  sign 
such  examination ;  in  which  warrant,  the  particular  default  of  the 
person  committed  shall  be  specified ;  and  if  it  be,  in  not  answering 
'  any  question,  such  question  shall  also  be  specified  therein.^® 

Tioe««iiiisa  S  15.  If  any  person  so  committed,  shall  bring  a  writ  of  habeas 
htSpkMbcM  carpu8j  he  shall  not  be  discharged  by  reason  of  any  insufficiency  in 
**''"*  the  form  of  the  warrant  of  commitment ;  but  the  court  or  officer  before 
whom  such  person  shall  be  brought,  shall  re-commit  such  person,  un- 
less it  shall  be  made  to  appear  that  he  hath  answered  all  lawful  ques- 
tions put  to  him,  or  had  sufficient  reason  for  refusing  to  sign  the  ex- 
amination, as  the  case  may  be  ;  or  unless  such  person  shall  then  an- 
swer, on  oath,  the  questions  so  put  to  him.^ 

shenffiuffer^  S  16.  Any  sheriff  or  jailer  wilfully  suffering  any  person  so  com- 
MMtomM,  mitted  or  re-committed,  pursuant  to  the  foregoing  sections,  to  escape, 
howpmiih-  ^^1  j^  liable  to  indictment  for  a  misdemeanor;  and  on  conviction 
thereof,  in  addition  to  any  other  punishment  the  court  may  inflict, 
shall  forfeit  to  the  trustees  a  sum  equal  to  the  whole  amount  of  debts 
due  to  the  creditors  of  such  debtor,  not  exceeding  two  thousand  five 
hundred  dollars.^ 

Peraonas-       S  17.  The  pcrson  so  examined,  and  answering  to  the  satisfaction 

Habtoto pe-  of  the  officor,  shall  not  be  liable  to  any  penalty  imposed  in  this  Arti* 

naity,  fcc.     ^j^  f^^  concealing  and  not  delivering  any  property,  or  paying  any 

debt ;  but  his  answers  on  such  examination,  may  be  given  in  evi* 

dence  in  the  same  manner,  and  with  the  like  effect,  as  if  they  hai 

been  made  in  answer  to  a  bill  in  equity  filed  by  such  trustees. 

Penonsdii-  S  IS,  Any  pcrson  who  shall  discover  to  the  trustees  any  secretel 
fi^%uod  efiects,  property,  or  things  in  action,  belonging  to  such  debtor,  sN 
to  premium,  ^j^^^  ^^^  ^j^^jj  ^  fecovercd  by  them,  shall  be  entitled  to  ten  dollart| 

on  the  hundred  dollars,  and  at  that  rate,  on  the  value  of  the  effects  sii| 
discovered,  to  be  paid  by  the  trustees,  out  of  the  estate  of  such  debtor| 
but  this  section  shall  not  extend  to  persons  who  have  such  -propertj^j 
efiects  or  things,  in  their  own  possession.®*  ' 

(80)  1  R.  L.  ISO,  §  12 ;  4^,  §  la    (81)  1  R.  L.  161,  §  14. 
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S  19.  Kway  controversy  shall  arise  between  the  trustees  and  any    ABT.a 
oAer  person,  in  the  settlement  of  any  demands  against  such  debtor,  cmuoC^ 
or  of  debts  due  to  his  estate,  the  same  may  be  referred  to  three  in-* ««  mav  u 

'  ^  referred  to  rt* 

diflerent  persons,  who  may  be  agreed  iqwn  by  the  trustees  and  the  <«««•> 
party,  with  whom  such  controversy  shall  exist,  by  a  writing  to  that 
effect,  signed  by  them.^ 

S  20.  If  such  referees  be  not  so  selected  by  agreement,  then  the  Notice  or  ap- 
trustees  may  serve  a  notice  on  the  other  party  to  such  controversy,  of  upoh^M* 
their  intention  to  apply  to  the  officer  who  appointed  them,  or  to  any 
other  officer  of  like  authority  residing  in  the  same  county,  for  the  ap» 
pointment  of  referees,  specifying  the  time  and  place  when  such  appU- 
catioo  will  be  made ;  which  notice  shall  be  served  at  least  ten  d^ys 
before  the  time  so  therein  specified.^ 

S  21.  On  the  day  so  specified,  the  trustees  may  nominate  two  per-  nefoioM  to 
8005,  not  being  creditors  of  such  debtor,  or  otherwise  interested ;  and  ^  "*'°^*' 
the  other  party  to  such  controversy,  or  in  case  of  his  absence  or  re- 
fiisal,  the  said  officer,  on  due  proof  of  the  service  of  such  notice,  in  his 
pbce,  shall  nominate  two  indifferent  persons.^ 

S  22.  The  names  ef  the  persons  thus  nominated,  shall  be  written  71,^1^^ 
on  four  pieces  of  paper,  as  similar  in  all  respects  as  may  be,  which  <*'*^^«- 
dall  be  rolled  up  separately  and  put  into  a  box,  and  from  thence  the 
said  officer  shall  draw  out  three  of  them ;  and  the  persons  whose 
names  are  so  drawn,  shall  be  the  referees  to  determine  the  contro- 
▼ersy." 

S  23.  The  officer  before  whom  they  shall  be  selected,  shall  certify  seioetuMto 
such  selection  in  writing.     Such  certificate,  or  the  written  agreement  ^^al^ftl- 
of  the  parties,  shall  be  filed  by  the  trustees  in  the  office  of  a  clerk  of  ^'^' 
the  supreme  court,  when  the  trustees  were  appointed  under  the  first 
Article  of  this  Title ;  and  in  the  said  office,  or  in  that  <tf  the  clerk  €i 
the  court  of  common  pleas  of  the  county,  when  the  trustees  were 
apjXMnted  under  any  <yther  Article  of  this  Title ;  and  a  rule  shall 
thereupon  be  entered  by  such  clerk  in  vacation  or  in  term,  appoint- 
ing die  persons  ao  selected  to  determine  the  controversy,®^ 

S  24.  Such  referees  shall  have  the  same  powers,  and  be  subject  to  Powm,  a» 
Ibe  like  duties  and  obligations,  and  shall  receive  the  same  compensa-  ^>^'■'^• 
tion,  as  referees  appointed  by  the  supreme  court,  in  personal  actions 
pending  therein.®* 

S  25.  The  report  of  the  referees  shall  be  filed  in  the  same  office  Rcp^tof  ro- 
where  the  rule  for  their  appointment  was  entered,  and  shall  be  con-  ^"^ 
closive  on  the  rights  of  the  parties,  if  not  set  aside  by  the  court^ 

S  26.  The  trustees  shall,  as  speedily  as  possible,  convert  the  es-  I'nuteM 
^,  real  and  personal,  of  such  debtor,  into  money.     They  shall  keep  ^ 


<82)  1R.L.  I61,§I6;4m,§a. 
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TITLE  1.  a  regular  account  of  all  monies  receired  by  them  as  trustees;  to 
"J^^^"""^^  which)  every  creditor,  or  other  person  interested  therein,  shall  be  at 
A«*      *     liberty,  at  all  reasonable  times,  to  have  recourse. 

When  and  S  21.  The  trustoos,  within  fifteen  months  firom  the  time  of  their 
fMM^^.  appointment,  shall  call  a  general  meeting  of  the  creditors  of  such 
"*'  debtor,  by  a  notice  to  be  published  in  the  same  manner,  as  herein  be- 

fore directed  respecting  the  publication  of  the  notice  of  their  appoint^ 
ment ;  in  v^ich  notice,  they  shall  specify  the  place  and  time  of  such 
meeting,  which  time  shall  not  be  more  than  three  months,  nor  less 
than  two  months  after  the  first  publication  of  such  notice.  Every 
such  notice  shall  be  published  at  leasl  once  in  each  week,  until  the 
time  of  such  meeting.^ 

Pyooeedingi      S  ^8-  At  such  meeting,  or  other  adjourned  meeting  thereafter,  all 
fttnoh  meet-  ^^^^^m^^  ^oid  demands,  for  and  against  the  estate  of  such  debtor,  shall 
be  fidrly  adjusted,  as  fiir  as  the  same  can  be  ascertained,  and  the 
amount  of  monies  in  the  hands  of  the  trustees  declared. 

DtabaiM-  $  29.  Out  of  the  monies  in  their  hands,  the  trustees  may  first  de- 
S!!^«>iHi»^  duct  all  the  necessary  disbursements  made  by  them  in  the  discharge 


irt^^n-^^^  ^^  ^'^^  duty,  and  a  commission  at  the  rate  of  five  per  cent,  on  the 
I  K  » '  •  whole  sum  which  shall  have  come  into  their  hands.®* 

Doty  of  traf  S  SO.  If  they  shall  have  been  appointed  trustees  under  the  first  Ar^ 
atm^l'  tide  of  this  Title,  they  shdl  pay  to  every  attaching  creditor  the 
amount  of  any  recovery  which  may  have  been  had  against  him,  on 
any  bond  he  may  have  executed  for  the  purpose  of  retaining  any  pro- 
perty or  any  vessel,  for  the  henefit  of  all  the  creditors,  and  his  costs 
for  defending  any  such  suit. 

lb.  S  31.  Whenever  any  bond  shall  have  been  executed  by  an  attach- 

ing creditor  for  the  purpose  in  the  last  section  specified,  the  trustees 
shall  retain  a  sufficient  sum  from  the  monies  in  their  hands  to  indem- 
nify such  creditor,  until  a  final  determination  be  had,  respecting  his 
liability. 

u.8.4fce.to      S  32.  They  shdl  pay  all  debts  due  by  such  debtor  to  the  United 
btfimpaid.  g^t^  g^  ^n  ^b^  due  by  him  to  persons  who,  by  the  laws  of  the 

United  States,  have  a  preference  in  ccmsequence  of  having  paid  mo- 
ney as  sureties  of  such  debtor. 

Kmiftinder       $  33.  They  shall  distribute  the  residue  of  the  monies  in  their  hands, 
ted.  among  all  those  who  shall  have  exhibited  their  claims  as  creditors,  and 

whose  debts  shall  have  been  ascertained,  in  proportion  to  their  re- 
spective demands,  and  without  givii^  any  preference  to  debts  due  on 
specialties,  as  follows : 

, t _ 

(88)  IR  l4.iei,$17;469»§ai.    (84)  1  R. L.  164» § 27 ;  489, § 2t 
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f .  In  the  case  of  proceedings  under  the  first  Article  of  this  Title,    ^^'^'  ^ 
among  those  who  were  creditors  at  the  time  of  issuing  the  first  warrant  ^"^^^^^ 
of  attachment : 

2.  In  prooeedings  under  the  third  and  fifth  Articles  of  this  Title, 
among  those  who  were  creditors  at  the  time  of  the  execution  of  the  bs- 
signment  by  the  insolvent : 

a.  Id  proceedings  under  the  fourth  Article,  when  an  assignment 
was  executed  by  any  officer  as  therein  directed  among  those  who  were 
creditors  at  the  time  of  the  first  publication  of  notice  to  creditors  to  ap- 
pear and  determine  whether  they  will  unite  in  a  petition ;  and  when 
the  assignment  was  voluntary^  among  those  who  were  creditors  at  the 
time  of  the  execution  thereof: 

4.  In  proceedings  under  the  sixth  Article,  among  those  creditors, 
at  whose  suit  the  debtor  was  imprisoned  on  execution  at  the  time  of 
his  discharge.** 

S  34.  In  making  such  distribution,  the  trustees  shall  first  pay  all  ?«>>(•  dn« 
debts  that  may  be  owing  by  the  debtor  as  guardian,  executor,  admi-  ••fftiardia&, 
nistrator  or  trustee ;  and  if  there  be  not  sufficient  to  pay  all  debts  of  the 
character  above  specified,  then  a  distribution  shall  be  made  among 
them,  in  pn^rtion  to  their  amounts  respectively.  if 

S  35.  Every  person  to  whom  a  debtor  (except  one  proceeding  un-  cnditon 
der  the  sixth  Article,)  shall  be  indebted  qn  a  valuable  consideration,  mnotdof. 
Ibr  any  sum  of  money  not  due  at  the  time  of  such  distribution,  but  pay- 
aUe  afterwards,  shall  receive  his  proportion  with  other  creditors,  after 
deducting  a  rebate  of  legal  interest  upon  the  sum  distributed,  for  the 
time  unexpired  of  such  credit.^ 

S  36.  Where  mutual  credit  has  been  given  by  any  debtor  (except  Motuai  ei*- 
a  ddrtor  proceeding  under  the  sixth  Article  of  this  Title,)  and  any  whca  iet<fr. 
edier  person,  or  mutual  debts  have  subsisted  between  such  debtor  and 
any  other  person,  die  trustees  may  set  off  such  credits  or  debts,  and 
pay  the  pioporti<m  or  receive  the  balance  due.  But  no  set-off  shall 
be  allowed  of  any  claim  or  debt,  which  would  not  have  been  entitled 
to  a  dividend,  as  herein  before  directed.^ 

$  37.  No  set-off  shall  be  allowed  by  such  trustees,  of  any  claim  or  set-oi&«r 
debt,  which  shall  have  been  purchased  by,  or  transferred  to,  the  person  ^^S!^ 
claiming  its  allowance,  which  could  not  have  been  set-off  by  him,  ac- 
cording to  the  provisions  of  this  Article,  in  a  suit  brought  by  such 
trustees. 

S  38.  If,  at  the  time  any  dividend  is  made,  any  prosecution  bestitsiwiid' 
peodii:^  against  the  trustees,  in  which  a  demand  against  such  debtor  ^' 
may  be  established,  the  trustees  may  retain  in  their  hands,  the  pro- Proportion  to 
portion  which  would  belong  to  such  demand  if  established,  and  the 

(S5)  1  R.  L.  Ifl,  §  16 ;  488,  §  19.    (86)  lb.  1^  §  18 ;  40S,  §  IS.    (87)  A.  469,  §  90.  > 
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rrtLEL  Mcessaiy  costs  and  expenses  of  such  suit  or  prooeeding,  to  be  apfdl* 
ed  according  to  the  event  of  sudi  proceeding  or  suit)  or  to  be  distri- 
buted in  a  second  or  other  dividend. 


b7^  S  39.  All  penalties  which  shall  be  riecovered  by  any  trustees,  pur- 
suant to  the  provisions  of  this  Title,  shall  be  deemed  a  part  of  the  es- 
tate of  the  debtor,  and  shall  be  distributed  as  such  among  his  credi- 
tors. 

V^^?"       S  40*  If  the  I  whole  of  such  debtor's  estate  be  not  distributed  on  the 

lUO  DM  <ul> 

tetditl£d  ^'^  dividend)  the  trustees  shall,  within  one  year  thereafter,  make  a 
i^B^to  te  C'^^^^'i^  dividend  of  all  the  monies  belonging  to  the  estate  of  the  debt- 
"^*'  or,  then  in  their  hands,  among  the  creditors  entitled  thereto  as  herein 
before  specified ;  and  in  the  same  manner  from  year  to  year,  so  long 
as  any  monies  belonging  to  the  estate  of  such  debtor  shall  remain  in 
the  hands  of  the  trustees,  they  shall  make  a  dividend  thereof  anK)ng 
the  creditors  entitled  thereto.^ 

^^Slgio       ^  ^^'  ^y  creditor  who  shall  have  neglected  to  deliver  to  the  trus- 
M^ta  mT    ^i'  ^^  account  of  his  demand,  before  the  first,  second,  third,  or  other 
JJ**^^"*^*  dividend,  and  who  shall  deliver  his  account  to  them  before  the  se- 
cond, or  other  subsequent  dividend,  shall  receive  the  sum  he  would 
have  been  entitled  to,  on  any  former  dividend,  before  any  distribution 
be  made  to  other  creditors.®® 

£^^  S  42.  If  any  dividend  that  shall  have  been  declared,  shall  remain 
unclaimed  by  the  person  entitled  thereto  for  one  year  after  the  same 
was  declared,  the  trustees  shall  consider  it  as  relinquished,  and  shall 
distribute  it,  on  any  subsequent  dividend,  among  the  other  creditors. 

siMiutoiM     ^  43.  If  after  settling  the  estate  of  any  debtor,  and  after  discharg- 
•'-  ing  his  debts,  entitled  to  a  dividend,  any  surplus  shall  remain  in  the 

hands  of  his  trustees,  the  same  shall  be  paid  to  such  debtor  or  his  le-' 

gal  representatives.®* 

AUowaneeto  $  44.  Every  debtor  who  shall  be  discharged  under  the  third,  fourth 
ore.  *  or  fifth  Articles  of  this  Title,  shall  be  allowed  the  sum  of  five  per 
cent,  on  the  nett  produce  of  all  his  estate,  that  shall  be  received  by 
the  assignees,  to  be  paid  to  him  by  them,  in  case  such  nett  produce, 
after  such  allowance  made,  shall  be  sufficient  to  pay  the  creditors  of 
such  debtor,  entitled  to  a  dividend,  the  sum  of  seventy  cents  on  the 
dollar,  on  the  amount  of  their  debts  respectively,  as  the  same  shall 
have  been  ascertained ;  but  the  said  allowance  shall  not  exceed  in 
the  whole,  the  sum  of  five  hundred  dollars.*^ 

TrwteM  to       S  45.  Within  ten  days  after  any  dividend  made  by  any  trustees, 
JSi7« '     they  shall  render  on  oath,  and  file  with  the  clerk  of  the  court  of  com- 
mon pleas  of  the  county  in  which  they  reside,  or  with  a  clerk  of  the 

(8S)  lit.L.lSl,§17&  1S;470,§2S.    (89)  lb.  162, §  17 ;  408, §  19.    (90>n>.47Qi$ 
24;  Lawt ttf  1819, p.  117, § 4. 
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supreme  court,  an  accouiit  in  writing  of  all  tbeir  proceedings  in  the    ^^'^-  ^ 
premifles;  stating,  v^v*^/ 

1.  Their  disbursements,  commissions,  and  the  dividends  made  by 
them: 

3.  The  names  and  residences  of  the  creditors  to  whom  dividends 
were  made,  and  the  names  of  those  actually  rec^ving  them : 

3.  The  property,  monies  and  efiects  of  the  debtor  remaining  in 
tbeir  hands,  and  the  value  and  situation  of  such  property : 

And  such  trustees  may  at  any  time  be  compelled  by  a  rule  of  the 
sapreme  court,  or  of  the  court  of  common  pleas  of  the  county  in 
which  they  reside,  to  render  such  account  on  oath,  on  the  application 
rfthe  debtor,  or  of  any  creditor.®* 

2  46.  Such  trustees  shall  be  subject  to  the  order  of  the  supreme  Tnntoes  rob- 
court,  and  of  the  court  of  common  pleas  of  the  county  in  which  they  «if  court*, 
were  appointed,  upon  the  application  of  any  creditor,  or  of  any  debt- 
or in  respect  to  whom  they  were  appointed,  in  relation  to  the  execu- 
tion of  any  of  the  powers  and  duties  confided  to  them ;  and  they  may  May  be  te-  . 
ke  removed  by  the  supreme  court,  for  cause  shown. 

S47.  Whenever  any  authority  shall  be  exercised  by  a  court  of  Proceedings 
common  pleas,  or  any  officer,  pursuant  to  any  provisions  of  this  Title,  ramovab'll^ln- 
the  proceedings  may  be  removed  into  the  supreme  court  by  certiora^  osap-cou  . 
%  and  there  examined  and  corrected.     But  no  such  certiorari  shall 
we,  unless  allowed  by  a  justice  of  the  supreme  court,  or  a  circuit 
f^l  nor  shall  it  operate  as  a  stay  of  proceedings,  unless  it  shall  be 
w  directed  in  the  order  of  allowance. 

S  48.  Whenever  any  trustee  shall  be  removed,  or  shall  die,  or  be-  ir  troitee  ^ 
come  incapacitated  to  perform  his  duties,  the  officer  who  originally  ^tnA^' 
ai^'mted  such  trustee,  or  in  case  of  his  absence,  death,  or  removal,  ^Int^h'^ 
uiy  other  officer  residing  in  the  county  where  such  trustee  was  resi- 
st, who  by  law  would  have  been  empowered  to  make  such  ap- 
pN&tment,  aAer  giving  notice,  and  an  opportunity  to  the  creditors  to 
fnpose  proper  persons,  may  appoint  another  in  the  place  of  such 
^^  who  shall,  in  all  respects,  have  the  like  powers  and  authori- 
tr,  aDd  be  subject  to  the  same  control,  obligations  and  responsibili- 
^;  and  the  said  appointment  shall  be  certified  and  recorded,  as  the 
criginal  appointment  was  required  to  be  recorded.  ^^ 

S  49.  Any  trustee  appointed  pursuant  to  the  provisions  of  this  Ti-  Tmitow 
tie,  who  shall  be  desirous  of  renouncing  the  trust  vested  in  him,  may  ^if^n^^ 
*Pply  to  the  officer,  or  court  from  whom  his  appointment  was  reoeiv-  JJ5J/*S**" 
6^  fiff  an  order  to  all  persons  interested,  to  show  cause  why  such  re-  *•'*  ^"**' 
QQQciatioQ  should  not  be  accepted.®^ 

(»)  1 R.  L.  «n,  §  27  ;  Iawr  of  1828,  p.  188,  §  5.    (92)  Laws  of  1828,  p.  187,  §  4. 
rOL.  IT.  7 
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TITLE  1.       g  50.  If  the  officer  Vho  made  such  appointment  shaU  not  then  be 
^^y^^  i*i  office,  such  application  may  be  made  to  a  circuit  judge,  supreme 
tion  to  whom  court  commissiouer,  or  the  first  judge  of  the  county,  residing  in  the 
same  county  where  the  appointment  of  such  assignee  was  made.*' 

AppiicRtion  S  51.  Such  application  shall  be  accompanied  by  a  full,  true,  and 
paniedbyac-just  accouut  of  all  the  trausactions  of  such  trustee,  in  that  character, 
and  particularly  of  the  property,  monies  and  efiects  received  by  him ; 
of  all  payments  made,  whether  to  creditors  or  otherwise ;  and  of  the 
remaining  effects  and  estate  of  the  debtor,  in  respect  to  whom,  or 
whose  estate,  he  was  appointed  trustee,  within  his  knowledge,  and 
the  situation  of  the  same.^* 

Affidavit  to       g  52,  To  such  account  shall  be  annexed  the  affidavit  of  the  trus- 

M  aonexed. 

tee,  that  the  said  account  is  in  all  respects  just  and  true,  according  to 
the  best  of  his  knowledge  and  belief:  which  affidavit  shall  be  sub- 
scribed and  sworn  to,  before  the  officer,  or  court,  to  whom  the  appli- 
cation is  made,  and  shall  be  certified  by  him,  or  by  the  clerk  of  the 
court.** 

Notice  to  g  53,  Such  officer,  or  court,  shall  thereupon  grant  an  order,  direct- 

ing notice  to  be  given  to  all  persons  interested  in  the  estate  of  the 
debtor,  in  respect  to  whom  or  whose  estate  such  trustee  was  appoint- 
ed, to  show  cause  on  a  day,  or  at  a  term  and  at  a  place  therein  to  be 
specified,  why  he  should  not  be  permitted  to  renounce  his  appoint- 
ment.*'* 

Notice  to  bo  $  54.  Such  noticc  shall  be  published,  once  in  each  week,  for  six 
weeks  successively,  in  the  state  paper,  and  in  such  other  newspapers, 
as  such  officer  or  court  shall  direct.*' 

Heafing.  g  55^  Qn  the  day  appointed  for  such  hearing,  and  on  such  other 

days  as  shall  from  time  to  time  be  appointed,  if  it  shall  appear  that 
notice  was  duly  published,  the  officer  or  court  shall  proceed  to  hear 
the  proofs  and  allegations  of  the  parties.*' 

When  tnwtee  ^  56.  If  it  shall  appear  that  the  proceedings  of  such  trustee,  in  re- 
lowrod  to  re-  latiou  to  his  trust,  have  been  fair  and  honest,  and  particularly  in  the 
collection  of  the  property  and  debts  vested  in  him;  and  if  such  court 
or  officer  be  satisfied,  that  for  any  reason,  it  is  inexpedient  for  such 
trustee  to  continue  in  the  execution  of  the  duties  of  his  appointment, 
and  that  such  duties  can  be  executed  by  another  trustee,  without  in- 
jury to  the  estate  of  the  debtor,  or  to  the  creditors ;  and  if  no  good, 
cause  to  the  contrary  appear,  such  officer  or  court  shall  grant  an  order, 
allowing  such  trustee  to  renounce  his  appointment,  and  to  assign  the 
property  and  effects  of  the  debtor.*' 

Traatee  to        S  57.  Such  assignment  shall  be  executed  by  such  trustee,  to  such 

execute  a»-  .  «%  1     ii  .        /.        • 

tiiKnmeot.      pcrsou.  Or  pcrsous,  as  the  court  or  officer  shall  appomt  for  that  pur- 

(98)  Laws  of  ISS,  p.  187,  §  4. 
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poie ;  and  in  the  appointment,  such  persons  as  shall  have  been  named  title  s. 
to  be  assignees  by  the  creditors  of  such  debtor,  or  by  the  major  part  ^^^^^ 
of  them,  shall  be  preferred,  if  approved  by  such  court  or  officer.^^ 

358.  Such  assiiniment  shall  transfer  to  the  persons  to  whom  it  Effect  of  m- 
soil  be  made,  all  the  remaining:  estate  and  effects,  vested  in  the  trus-  p«^e»,  &c. 

*  n  7  or  new  at- 

tee  80  renouncing ;  and  such  new  assignee  shall  have  the  same  pow-  ««"<«• 
en,  be  subject  to  the  sanoe  duties,  and  be  entitled  to  the  same  com* 
feontion,  as  the  original  trustee ;  and  shall  continue  any  suit  that 
may  have  been  commenced  by  Such  original  trustee,  in  his  name, 
V  in  that  of  such  new  assignee.^^ 

S  59.  Upon  producing  to  the  officer  or  court  allowing  such  assign-  when  order 
onent,  the  certificate  of  the  assignee,  duly  proved  by  the  oath  of  a  sub-  duehusinc 
Knbing  witness,  that  such  assignment  has  been  duly  made,  and  the 
pniperty  capable  of  delivery,  belonging  to  such  debtor,  together  with 
all  the  books,  vouchers,  and  documents,  relating  to  the  estate  of  such 
d^r,  has  been  duly  delivered  ;  and  also  a  certificate  of  the  county 
clerk,  that  such  assignment  has  been  recorded ;  such  court  or  officer 
shall  grant  to  the  trustee  so  applying,  an  order  that  he  be  discharged 
from  his  trust.** 

S  so.  Upon  such  order  being  granted,  such  trustee  shall  be  dis-  Trustee 
charged  fitmi  the  trust  reposed  in  him,  and  his  power  and  authority  'liill^i^id, 
Aall  thereupon  cease ;  but  he  shall,  notwithstanding,  remain  subject  |?ior  uauii- 
to  any  liability  he  may  have  incurred,  at  any  time  previous  to  the 
panting  of  such  order,  in  the  management  of  his  trust.  ^ 

361.  Such  new  assignment,  upon  being  duly  proved  or  acknow-  Aen9nmeD^ 
Uged,  shall  be  recorded  in  the  office  of  the  clerk  of  the  county  where  ^  b^TJctild. 
Mch  order  was  granted ;  and  the  petition  of  the  trustee,  the  affidavit  •^  ■"*  '"•^ 
aad  proceedings  thereon,  with  the  certificate  of  the  new  assignee,  shall 
be  fikd  in  the  same  office  where  the  original  papers  and  proceedings, 
in  respect  to  such  debtor,  were  filed.** 

S62.  The  expense  of  all  proceedings  in  efiecting  such  renuncia-Expemoito 

tion  and  assignment,  shall  be  paid  by  the  trustee  making  the  applica-  tra£U.  ^ 
Uoow 


TITLE  II. 

W  THE  CUSTODY   AND  DISPOSITION  OF  THE  ESTATES  OF  IDIOTS, 
LUNATICS,  PERSONS  OF  UNSOUND  MIND,  AND  DRUNKARDS. 

^.  1.  GkuecDor  to  lunrc  ciutody  of  idiots,  &e.,  ud  of  Uieir  estates. 

2>  Owneers  of  the  poor,  wlien  to  make  applicatioa  in  respeet  to  dnmkards. 
S.  In  certun  eases  application  may  be  made  to  the  eoort  of  common  pleas. 
4.  In  Boeh  cases,  appUcation  may  be  made  to  first  judge  ;  his  doty. 
&  If  inqnisHioB  be  tny«rsed,  issme  to  be  awarded  ;  trial  and  Teidiet. 


(M)  Uws  of  182S,  p.  137,  §  4. 
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TITLE  S.    Sbc.  6.  Appcak  lroud«eiuon«  of  court  of  conaoB  pleu»  iriicB  muI  lunr  to  be  Bids. 
)^^  ^'^r  7.  Expenses  of  oTeneen  in  condttcting application,  how  paid. 

8.  Ereiy  committoe  appointed  under  this  Tide,  to  file  mreBtorj  witUn  six  uoBthf ,  kt» 

9.  InTenCoriM  to  be  rerilied  by  oeth ;  befinre  whom  oeth  to  bo  taken. 

10.  Filing  of  such  inventories  may  be  compelled  by  the  court. 

11.  Committee  may  petition  for  ocder  to  seU,  ftc.  real  estate  to  pay  debts. 

12.  Reference  to  be  made  to  master  or  cleik,  on  such  petition. 

1.8.  On  coming  in  of  report,  court  nuy  make  order  for  mortgaging,  fte. 

14.  Court  may  nqniie  addittonal  aecnrity  to  be  given  by  oommittee. 

15.  Committee  to  pay  debts  without  preference  to  sealed  instruments. 

16.  Similar  application  may  be  made  to  provide  for  support  of  idiot,  &c. 

17.  In  Bttch  caae,  oourt  to  direct  how  prooeeda  ■hall  be  secured  mmI  applied. 

18.  Court  to  give  orders  respecting  sales  ;  conveyance  when  to  be  executed. 

19.  Petition  by  committee  for  order  to  convey,  where  idiot,  &c.  is  mortgagee,  &e. 
2f>.  Pluly  entitled  to  such  conveyance  may  alsoai^ly ;  court  may  make  order. 

21.  Effect  of  conveyances,  mortgages  and  leases  executed  pursuant  to  this  Title. 

22.  Specific  peiformancce  of  contracts,  &c.  made  by  lunatics,  &e.,  may  be  decreed. 
28.  Real  estate  not  to  be  leased  for  more  than  five  years,  &c. 

24.  If  party  become  capable  of  conducting  his  alEurs,  his  estate  to  be  restored. 

25.  If  party  die,  powers  of  his  trustees  to  eease ;  estate  how  disposed  of. 

cjbanooUor        ^  1.  The  chaiicellor  shall  have  the  care  and  custody  of  all  idiots, 

to  hav6  ctt^ 

tody  of  idiots,  lunatics,  pefsons  of  unsound  mind,  and  persons  who  shall  be  incapa- 
ble of  conducting  their  own  afiairs,  in  consequence  of  habitual  drunken- 
ness, and  of  their  real  and  personal  estates,  so  that  the  same  shall  not 
be  wasted  or  destroyed ;  and  shall  provide  for  their  safe  keeping  and 
maintenance,  and  for  the  maintenance  of  their  families,  and  the  educa- 
tion of  their  children,  out  of  their  personal  estates,  and  the  rents  and 
profits  of  their  real  estates,  respectively.*' 

iiabiuiai  S  2.  Whenever  the  overseers  of  the  poor  of  any  city  or  town  in  this 

Dut  of  over-  ®^^>  discovcr  any  person,  resident  therein,  to  be  an  habitual  drunk- 
seeriofUia    ard,  having  property  to  the  amount  of  two  hundred  and  fifty  dollars, 
which  may  be  endangered  by  means  of  such  drunkenness,  it  shall  be 
their  duty  to  make  application  to  the  court  of  chancery,  for  the  ex- 
ercise of  its  powers  and  jurisdiction.'* 

lb.  Appiica-  S  3.  If  such  drunkard  have  property  to  an  amount  less  than  two 
made  to  com- hundred  and  fifty  dollars,  the  overseers  may  make  such  application 
™**"  ^  to  the  court  of  common  pleas  of  the  county ;  which  is  hereby  vested 
with  the  same  powers  in  relation  to  the  person  and  real  and  personal 
estate  of  such  drunkard,  as  are  by  this  Title  conferred  on  the  court  of 
chancery,  and  shall  in  all  respects  proceed  in  the  like  manner,  subject 
to  an  appeal  to  the  court  of  chancery. 

lb.  whontu  S  4.  Application  for  a  commission  in  such  case,  may  be  made  in 
vacation  to  the  first  judge  of  the  county,  who  may  award  the  same  to 
one  or  more  proper  persons,  to  enquire  into  the  fact  of  such  alleged 
habitual  drunkenness  ;  and  the  inquisition  taken  thereon,  shall  be  re- 
turned to  the  next  court  of  common  pleas  of  the  county,  who  shall 
confirm  or  set  aside  the  same. 


ilrit  judge. 


(96)  1R.L.147,§I;  Laws  of  1881,  p.  98,  §  1.    (96)  Laws  of  ISBL,  p.  90,  i  £ 
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$  5.  If  the  partjr  proceeded  against,  shall  trarerse  the  anquisitioii  ^rrLBS. 
OB  its  return,  an  issue  shallbe  directed  by  the  court,  as  in  other  cases,  ^^  ^^ 
which  shall  be  tried  in  the  same  court :  and  the  verdict  thereon,  shall  wbea  to  b« 
have  the  same  effect,  as  if  rendered  upon  an  issue  awarded  by  the 
chancellor. 

S  6.  Appeals  from  any  order,  judgment  or  decree  of  a  court  of  ib.  Appe^ 
common  pleas,  made  pursuant  to  the  provisions  of  this  Title,  shall  be  ^[*^^^<* 
filed  and  enteied  within  three  months  after  the  making  of  such  order, 
judgment  or  decree ;  and  shall  be  accompanied  by  a  bond,  with  sudi 
sureties  as  the  court  shall  approve,  to  the  opposite  party,  in  the  pe- 
nalty of  one  hundred  dollars,  conditioned  for  the  payment  of  such 
costs  as  shall  be  awarded  against  the  appellant,  in  case  of  the  order, 
judgment  or  decree,  being  affirmed. 

S  7.  The  ex|)ense8  of  the  overseers  of  the  poor,  in  conducting  any  ib.  EzMosei 
application  under  this  Title,  shall  be  audited  and  allowed  in  the  same  Sonf  ^^ 
manner  as  other  expenses  of  such  city  or  town.^ 

S  &•  Every  committee  of  the  estate  of  any  idiot,  lunatic,  or  other  Every  oom 
person  in  the  first  section  of  this  Title  specified,  shall,  within  six  iHlr^^."** 
months  after  their  appointment,  file  in  the  oSce  of  the  register  or 
assislaiit  roister  of  the  court  of  chancery,  or  of  the  clerk  of  the  court 
which  appointed  such  committee,  a  just  and  true  inventory  of  the 
whole  real  and  personal  estate  of  such  idiot,  lunatic  or  other  person ; 
stating  the  income  and  profits  thereof,  and  the  debts,  credits  and  ef- 
fects, so  fiu*  as  the  same  shall  have  come  to  the  knowledge  of  such 
comnuttee.  And  whenever  any  property  belonging  to  such  estate, 
shall  be  discovered  after  the  filing  of  any  inventory,  it  shall  be  the 
duty  of  such  committee  to  file,  as  aforesaid,  a  just  and  true  account  of 
Ae  same,  from  time  to  time,  as  the  same  shall  be  discovered.*^ 

S  9.  Such  inventories  shall  be  verified  by  the  oath  of  the  commit-  inveDtoriM 
tee,  to  be  takep  before  a  judge  of  any  court  of  record,  or  a  master  in  b^  m£'*'*^ 
chanc^y.^ 

S  10.  The  filing  of  such  inventories  may  be  compelled  by  the  or-  FiUng  of  m- 
der  and  process  usual  in  such  cases,  of  the  court  which  appointed  the  compelled. 
committee. 

S  !!•  Whenever  the  personal  estate  of  any  such  idiot,  lunatic,  or  Appbcation 
other  person  above  specified,  shall  not  be  sufficient  for  the  discharge  o?i^  atau. 
of  his  debts,  it  shall  be  the  duty  of  the  committee  of  his  estate,  to  2q>- 
piy  by  petition  to  the  court  by  which  they  were  appointed,  praying  for 
authori^  to  mortgage,  lease,  or  sell  so  much  of  the  real  estate  of  such 
idiot,  lunatic  or  other  person,  as  shall  be  necessary  for  the  payment 
of  such  debts.  The  said  petition  shall  set  forth  the  particulars  and 
amount  of  the  estate  real  and  personal  of  such  idiot,  lunatic  or  other 

■^■^— ^^^^— —     '  ■    I         I  '  ■!■»■■«■■■■■  ■■        ■       ■■  ,        ■  ■■.■■■■■■■  .   ■   ,  ^^^^^  ■■  ■  ■■   ■» 

(87)  Laws  of  1821,  p.  100,  §  ^    (98)  lb.  p..99,  $  2.- 
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TITLE  «.  penm,  the  application  which  may  have  been  made  of  any  personal 
estate,  and  an  account  of  the  debts  and  demands  existing  against  such 
estate.^ 

rroeeedion       $  12.  On  the  presenting  of  such  petition,  it  shall  be  referred  to  a 

lefereoeeto  ii^&ster  in  chanccry,  or  to  the  clerk  of  the  court,  to  enquire  into 

2!f^ "     and  report  upon  the  matters  therein  contained ;  whose  duty  it  shall 

be  to  examine  into  the  truth  of  the  representations  made,  to  hear  all 

parties  interested  in  such  real  estate,  and  to  report  thereon  with  all 

convenient  speed. 

u^Slu  ^  ^^'  ''i  "P^"  ^^^  coming  in  of  the  report,  and  an  examination  of 
^^inof  fj^Q  matter,  it  shall  appear  to  the  court,  that  the  personal  estate  of 
the  idiot,  or  other  person  above  specified,  is  not  sufficient  for  the  pay- 
ment of  his  debts,  and  that  the  same  has  been  applied  to  that  purpose, 
as  far  as  the  circumstances  of  the  case  rendered  proper,  an  order  shall 
be  entered,  directing  the  mortgage,  leasing,  or  sale  of  the  whole,  or 
such  part,  of  the  said  real  estate,  as  may  be  necessary  to  discharge  the 
said  debts.i<^ 

Additkmai        S  14.  The  court  may  require  any  additional  security  to  be  given 
STre^w^.^  by  any  such  committee,  for  the  faithful  application  and  accounting  for 
the  proceeds  of  such  mortgage,  lease  or  sale ;  and  may  require  an  ac- 
count thereof  to  be  rendered,  from  time  to  time. 

PaTBeotof       S  15.  In  the  application  of  any  monies  raised  by  any  such  mort- 
^^^         gage,  lease  or  sale,  the  committee  shall  pay  all  debts  in  an  equal  pro- 
portion, without  giving  any  preference  to  such  as  are  founded  on  seal- 
ed instruments. 

LikeappUca-  S  16.  When  the  personal  property,  and  the  rents,  profits  and  in- 
port  oTiSoti  come  of  the  real  estate  of  any  such  idiot,  lunatic,  or  other  person 
AmUy.  above  specified,  shall  be  insufficient  for  his  maintenance,  or  that  of 
his  femily,  or  for  the  education  of  his  children,  a  similar  application 
may  be  made  by  the  committee  to  the  chancellor,  or  to  the  court  hav- 
ing jurisdiction,  for  authority  to  mortgage  or  sell  the  whole,  or  so 
much  of  the  real  estate,  as  shall  be  necessary  for  that  purpose ;  upon 
which,  the  same  reference  and  proceedings  shall  be  had,  and  a  like 
order  shall  be  entered,  as  herein  before  directed.'^ 

n>.  coartto  S  1?*  In  the  case  last  mentioned,  the  court  shall  direct  the  manner 
S7o'^"'*"  in  which  the  proceeds  of  such  sale  shall  be  secured,  and  the  income 
*^^*'        or  produce  thereof  appropriated.  *•** 

ft 

Baiai  midOT  S  18.  The  court  shall  give  such  orders  respecting  the  time  and  man- 
iSSn^^  ner  of  any  sale  herein  authorised,  as  shall  be  deemed  proper ;  and  no 
vayancflB.     convcyancoe  in  pursuance  of  any  such  sale  shall  be  executed,  until 

the  sale  shall  have'  been  reported  on  the  oath  of  the  committee,  and 

confirmed  by  the  court  directing  the  same.^^ 

(9a)lR.L.147,§a    (100)  lb. ^ a 
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S  19.  Whenever  any  such  idiot,  lunatic,  or  other  person  above  TrrLE*. 
specified,  shall  be  seized  or  possessed  of  any  real  estate  by  way  of  pUJ[[^[[^^^ 
mortgage,  or  as  a  trustee  for  others  in  any  manner,  his  committee  may  g*/*^^^ 
apply  to  the  court  of  chancery,  for  authority  to  convey  and  assure  JJ£J^*J;^j, 
such  real  estate  to  any  other  person  or  persons  entitled  to  such  con-  J^'*<*<^ 
veyance  or  assurance,  in  such  manner  as  the  said  court  shall  direct ; 
upon  which,  a  reference,  and  the  like  proceedings  shall  be  had,  as  in 
the  case  of  an  application  to  sell  real  estate  as  aforesaid;  and  the 
court,  upon  hearing  all  the  parties  interested,  may  order  such  con- 
veyance or  assurance  to  be  made.^^^ 

S  SO-  On  the  application  of  any  person  entitled  to  such  convey-  ^^^  petitittji 
ance  or  assurance,  by  bill  or  petition,  the  committee  may  be  compelled  uuedto  «»- 
by  the  court  of  chancery,  on  a  hearing  of  all  parties  interested,  to  exe- 
cute such  conveyance  or  assurance.^®^ 

S  21.  Every  conveyance,  mortgage,  lease  and  assurance,  made  un-  Eftctofoon- 
der  the  order  of  the  court  of  chancery,  or  of  any  court,  pursuant  to  JSe?  oS** 
the  provisions  of  this  Title,  shall  be  as  valid  and  effectual,  as  if  the  ""^ 
same  had  been  executed  by  such  idiot,  lunatic,  or  other  person  above 
qiecified,  when  of  sound  memory  and  understanding.^^^ 

S  22.  The  court  of  chancery  shall  have  authority  to  decree  and  fi»eifi«per- 
compel  the  specific  performance  of  any  bargain,  contract  or  agree-  ^^^^  ^•' 
ment,  which  may  have  been  made  by  any  lunatic  or  other  person, 
i^cified  in  the  first  section  of  this  Title,  while  such  lunatic  or  other 
person,  was  capable  to  contract ;  and  to  direct  the  committee  of  such 
person,  to  do  and  execute  all  necessary  conveyances  and  acts  for  that 
purpose-*** 

$  2S.  The  real  estate  of  any  idiot,  lunatic,  person  of  unsound  mind,  J^''*^**!^*^ 
or  person  incapable  of  conducting  his  affairs  in  consequence  of  habitual  ^'  ^'* 
drunkenness,  shall  not  be  leased  for  more  than  five  years,  or  mortr 
gaged,  or  aliened  or  disposed  of,  otherwise  than  is  herein  directed.  *^^ 

S  24.  Jn  case  any  lunatic,  or  other  such  person,  shall  be  restored  B^utewiieB 
lo  his  right  mind,  and  become  capable  of  conducting  his  affidrs,  his  "<orad. 
real  and  personal  estate  shall  be  restored  to  him.*^ 

S  25.  In  case  of  the  death  of  any  idiot,  lunatic,  person  of  unsound  E^ate  how 
Bund,  or  person  incapable  of  conducting  his  affairs,  during  such  state  on  death  sr 
of  incapacity,  the  power  of  any  trustees  appointed  under  this  Title  shall 
cease,  and  hi^  real  estate  shall  descend  to  his  heirs,  and  his  personal 
estate  be- distributed  among  his  next  of  kin,  in  the  same  manner  as  if 

he  had  been  of  sound  mind  and  memory.*^' 

, J 

(101)  lJC«r»crf]817»p.aB^§l.    (148)  lR.L.14S,§ff.    (l<)B)n>.§«. 
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Of  Wills  and  Testaments ;  of  the  Distribution  of 
the  Estates  of  Intestates;  and  of  the  RightSi 
Powers,  and  Duties  of  Executors  and  Adminis- 
trators. 


Title 
Title 


Title  1. — Of  wills  and  testatnenta  of  real  and  pergonal  property,  and  the 

proof  of  them. 
2. — Of  granting  letters  testamentary  and  of  administration. 
3. — Of  the  duties  of  executors  and  administrators  in  taking  and  re- 
turning inyentories,  in  the  payment  of  debts  and  legacies, 
in  accounting,  and  in  making  distribution  to  next  of  kin. 
Title  4. — Of  the  powers  and  duties  of  executors  and  administrators,  in 

relation  to  the  sale  and  disposition,  of  the  real  estate  of 
their  testator  or  intestate. 
5. — of  the  rights  and  habilities  of  executors  and  administrators. 
6. — ^Of  public  administrators. 


Title 
Title 


Wbo  may 

deviM. 


TITLE  I. 

OF  WILLS  AND  TESTAMENTS  OF  REAL   AND  PERSONAL   PROPERTY, 

AND  THE  PROOF  OF  THEM. 

Art.  1. — Of  wills  of  real  propeity,  and  the  proof  of  them. 

Art.  2. — Of  wills  of  personal  property,  and  the  probate  of  tbein. 

Art.  3. — General  provis^tis  applicable  to  wills  of  real  and  personal  property. 

ABTICIiE  FIBST. 

Of  WilU  of  Reed  Property,  and  the  Proof  of  them. 

Sec.  1.  All  penont  exeept  idieU,  Im.  flsay  dense  red  estate. 

2.  Ereiy  interest  in  real  propeity  descendable  to  heirs,  may  be  devised. 
8.  To  whom  derises  may  be  made  ;  devises  to  corporations  when  valid. 

4.  Devises  to  certain  aliens  void  ;  who  to  take  the  interest  devised  to  them. 

5.  WiUa  of  real  estate,  when  to  pass  all  testator's  estate. 

6.  Creditor  eoopetent  witness  to  prove  wW. 

7.  Executor,  fcc.  bm^  have  will  proved  before  surrogate. 

8.  Notice  of  intention  to  prove  will  to  be  given  to  heirs,  and  for  what  time. 

9.  If  heirs  be  minors,  notice  to  be  served  on  their  guardians. 

10.  Subpcenas  for  witnesses ;  clause  may  be  added  requiring  production  of  papers. 

11.  Proceedings  for  disobedience  to  subpcsna,  or  not  producing  will. 

12.  Upon  proof  of  service  of  notice,  surrogate  to  take  proof  of  will,  and  how. 
18.  When  proof  to  be  taken  of  the  band^writing  of  testator,  &c. 

14  When  will  and  proofs  to  be  recorded  ;  record  to  be  signed  and  certified. 

15.  Will  to  be  certified  and  may  be  read  in  evidence  ;  record,  &c.  evidence. 

16.  If  all  the  witnesses  are  dead,  fcc  snrn^ate  may  take  other  proof. 

17.  Proofs,  &c.  under  last  section,  how  to  be  disposid  of. 

18.  Such  proofs  when  to  be  received  in  evidence,  and  Iheir  effect. 

19.  Witnesees'  fees  same  as  in  personal  action  ;  by  whom  to  be  paid. 

20.  Records  of  certain  wills,  proved  before  1785,  when  received  in  evidence. 

BacTioN  1.  All  persons,  except  idiots,  persons  of  unsound  mind, 
married  women,  and  infants,  may  devise  their  real  estate,  by  a  last 
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will  and  testament,  duly  executed  according  to  the  provisions  of  this   art.  i. 
Title." 


S  2.  Every  estate  and  interest  in  real  property  descendible  to  heirs,  J^JSiSS: 
maj  be  so  devised.' 

$  3.  Such  devise  may  be  made  to  every  person  capable  by  law  of  ^iw^mig 
boUing  real  estate ;  but  no  devise  to  a  corporation  shall  be  valid,  un-  "^^ 
kss  such  corporation  be  expressly  authorised  by  its  charter,  or  by 
statute,  to  take  by  devise.*  -^' 

S  4.  Every  devise  of  any  interest  in  real  property,  to  a  person  !>«▼»«  i^ 
w1»,  at  the  time  of  the  death  of  the  testator,  shall  be  an  alien,  not  au- 
thorised by  statute  to  hold  real  estate,  shall  be  void.  The  interest 
so  defised,  shall  descend  to  the  heirs  of  the  testator ;  if  there  be  no 
sod)  heirs  competent  to  take,  it  shall  pass  under  his  will  to  the  re- 
sidoary  devisees  therein  named,  if  any  there  be,  competent  to  take 
soch  interest. 

S  5.  Every  will  that  shall  be  made  by  a  testator,  in  express  terms,  wiib  of  i^ai 
of  all  his  real  estate,  or  in  any  other  terms  denoting  his  intent  to  de-  ooiMtr««K 
Tise  all  his  real  property,  shall  be  construed  to  pass  all  the  real  estate, 
viodi  be  was  entitled  to  devise,  at  the  time  of  his  death. 

S  6.  If  by  any  will,  any  real  estate  be  chareed  with  any  debt,  and  CrediMr 
toe  creditor  whose  debt  is  so  charged,  shall  attest  the  execution  there-  witne» 
<^  such  creditor,  notwithstanding  such  charge,  shall  be  admitted  as  a 
competent  witness,  to  prove  the  execution  of  such  will.* 

S  7.  When  any  real  estate  shall  be  devised  by  will,  any  executor  Ezeeutvr, 
or  devisee  named  therein,  and  any  person  interested  in  such  estate,  ^vT^ii. 
may  have  such  will  proved,  before  the  surrogate  of  the  county,  tOglS"""*'' 
whom  the  probate  of  the  will  of  the  testator  would  belong,  in  respect 
toposonal  property,  under  the  second  Article  bf  this  Title.' 

S  8.  The  person  intending  to  apply  for  the  proof  of  such  will,  shall  Notiee  of  i'lu 
pyB  notice  of  his  intention  to  the  heirs  of  the  testator,  as  follows :      ^U  wub; 

I.  To  such  heirs  as  reside  in  the  county  where  such  proof  is  in- 
tended to  be  taken,  by  serving  such  notice  personally,'  at.  least  fifteen 
im  previous  to  such  application : 

2*  To  such  heirs'  as  do  not  reside  in  die  county,  but  reside  in  the 
ttate,  1^  serving  the  same  personally,  twenty  days  previously : 

3.  To  such  heirs  as  cannot  btf  found  an  the  state,  and  to  such  as 
^  not  reside  therein,  by  serving  such  notice  personally,  twenty  days 
provioQsly,  or  by  publishing  it  onoe  in  each  week,  for  six  weeks,  in 
the  state'papen'  • 

$  9.  If  any  of  such  heirs  shall  be  minors,  and  have  guardians,  ser-  inMin  mi- 
vice  of  such  notice  shall  be  made  upon  such  guardians,  in  the  same  S^w  i!!?!^ 

(1)  lR.L.864,§lft5.  \2)  n>.  867,  §  is.    (8)  n».86S,§6to9. 
▼OL.  n.  8 
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TTTLC  ].  mauner,  as  prescribed  in  the  last  preceding  section.     If  they  shall 
^"^^^^"^  have  no  guardians,  the  surrogate  shall  appoint  guardians,  to  take  care 
of  their  interests  in  the  premises.^ 

Subpofiafor  ^10.  Witncsses  may  be  summoned  by  subpcBnas,  to  be  issued  by 
Ac  ^'"'^  the  surrogate,  at  any  time  before  the  day  specified  in  such  notice, 
which  may  be  served  as  in  c&ses  of  personal  actions :  and  a  clause 
may  be  added  to  any  such  subpoena,  commanding  any  person  having 
the  custody  of,  or  power  over,  any  such  will,  to  produce  the  same  be- 
fore the  said  surrogate,  for  the  purpose  of  being  proved.^ 

DiMbodieoeo     S  H .  Disobediencc  to  any  such  subpoena  shall  be  proceeded  against 

of  lubpoMia.  ^^  punished,  as  in  other  cases  of  proceedings  before  surrogates.    If 

any  person  be  committed  for  not  producing  any  will,  he  may  be  di»> 

charged,  on  producing  the  same  to  the  surrogate  who  committed  him, 

by  an  order  for  that  purpose.^ 

sarrofate  ^  12.  Upon  proof  being  made  of  the  due  service  of  the  notice  of 
ZyT\o  take  such  application,  the  surrogate  shall  cause  the  witnesses  to  be  ex- 
'  amined  before  him.     All  such  proofs  and  examinations  shall  be  re- 

duced to  writing.  All  the  witnesses  to  such  will  who  are  living  in 
this  state,  and  of  sound  mind,  shall  be  produced  and  examined :  and 
the  death,  absence,  or  insanity  of  any  of  them,  shall  be  satisfactorily 
shown  to  the  surrogate  taking  such  proof.^ 

Proof  of  hand  S  13.  When  any  one  or  more  of  the  subscribing  witnesses  to  such 
^'^'^^^  ^^  will  shall  be  examined,  and  the  other  witnesses  are  dead,  or  reside 
out  of  the  state,  or  are  insane,  then  such  proof  shall  be  taken  of  the 
hand- writing  of  the  testator,  and  of  the  witness  or  witnesses  so  dead, 
absent,  or  insane,  and  of  such  other  circumstances,  as  would  be  suflS^ 
cient  to  prove  such  will,  on  a  trial  at  law.* 

WiUwiMiito  S  14.  If  it  shall  appear  upon  the  proof  taken,  that  such  will  was 
b«rtc«rdod.  j^y.  ^x^utgd;  that  the  testator,  at  the  time  of  executing  the  same, 
was  in  all  respects  competent  to  devise  real  estate,  and  not  under  re- 
straint, the  said  will  and  the  proofs  and  examinations  so  taken,  shall 
be  recorded  in  a  book  to  be  provided  by  the  surrogate,  and  the  record 
thereof  shall  be  signed  and  certified  by  him.^ 

Win  and !»-  S  15.  Every  will  so  proved,  shall  have  a  certificate  of  such  proof 
to^eth^''  endorsed  thereon,  signed  by  the  surrogate  and  attested  by  his  seal  ol 
office,  and  may  be  read  in  evidence  without  further  proof  thereof. 
The  record  of  such  will,  made  as  aforesaid,  and  the  exemplification 
of  such  record,  by  the  surrogate  in  whose  custody  the  same  may  be, 
shall  be  received  in  evidence,  and  shall  be  as  effectual  in  all  cases,  as 
the  original  will  would  be,  if  produced  and  proved,  and  may,  in  like 

manner,  be  repelled  by  contrary  proof.* 

-  -  -       -  -  ■  ■ .  « 

(4)  lR.L.8e»,§i»to9. 


CHIP.  VI.J        THE  STATE  OF  NEW-YORK.  59 

5 16.  If  it  shall  appear  to  the  satis&ction  of  the  surrogate,  that  all    art.  i 
the  subscribing  witnesses  to  any  such  will,  are  dead,  insane,  or  reside  ^J^^J'^T]^ 
out  of  die  state,  the  surrogate  shall  take  and  receive  such  proof  of  ^<'Y"T!f' 
(he  iiand-writuig  of  the  testator,  and  of  either  or  all  the  subscribing 
witnesses  to  the  will,  and  of  such  other  facts  and  circumstances,  as 

FouM  be  proper  to  prove  such  will,  on  a  trial  at  law.^ 

5 17.  The  proofi  and  examinations  taken  under  the  last  preceding  ib.  PMoft. 
lection,  shall  be  signed,  certified  and  recorded  by  the  surrogate  asJ!^^oc 
herein  before  provided,  and  the  will  shall  be  deposited  with  him.^ 

5 18.  The  record  of  the  proob  and  examinations  taken  pursuant  ib.  Effect  of 
to  the  provisions  of  the  two  last  preceding  sections,  and  the  exempli- "^**  ^ 
icatioDsof  such  record,  by  the  surrogate  in  whose  custody  it  may  be, 

ihali  he  received  as  evidence  upon  any  trial  or  controversy  concern- 
ing tbe  same  will,  after  it  shall  have  been  proved  in  such  trial  or  con- 
tfoversf,  that  the  lands  in  question  therein,  have  been  uninterrupt- 
edly held  under  such  will,  for  the  space  of  twenty  years,  before  the 
commeocement  of  the  suit,  in  which  such  trial  or  controversy  shall 
khad;  and  shall  be  of  the  same  force  and  effect,  as  if  taken  in  open 
court,  upon  such  trial  or  in  such  controversy.^ 

5 19.  The  witnesses  shall  have  the  like  fees  for  their  attendance,  wita 
oo  proving  a  will,  as  are  allowed  for  similar  services  in  personal  ac- 
iioiu,tobe  paid  by  the  person  applying  to  have  such  will  proved.^ 

S  20.  The  exemplification  of  the  record  of  any  last  will  and  tes- 
tiinent,  proved  before  the  judge  of  the  former  court  of  probates,  and  p^'beibw 
f^cocded  in  his  office,  before  the  first  day  of  January,  one  tlK>usand 
^eo  hundred  and  eighty-five,  certified  under  the  seal  of  the  ofiicer 
in  whose  custody  such  record  shall  be,  shall  be  received  in  evidence 
>o  all  cases,  after  it  shall  have  been  made  to  appear,  that  diligent  and 
MtksB  search  has  been  made  for  tlie  original  will.'' 

ARTIGUS  SECOND. 

Of  Wills  of  Personal  Property,  and  the  Probate  of  them. 

^A-  Males  of  18;  md  vmiuurried  females  of  16,  may  make  wills  of  personal  estate. 
&•  rawiittcB  wflls  void,  mdess  made  by  soldier  in  service,  or  mariner  at  sea. 
&•  Swrogitet  when  to  lunre  exolnsive  powar  of  proving  willa  of  personal  property- 
H  WiD  BOt  to  b«  proved,  nor  letters  granted,  till  widow,  &e.  eitod. 
1L  CiMitm  topenoBto  pndaee  wiU  for  proof ;  obedience  how  enforced. 
%.  Written  Witts  of  pergonal  estate  how  proved  ;  dnty  of  surrogate. 
V-  Sacrog^e  to  cndone  oettiilcate  of  probate,  on  wiU. 
%  Smmgato  first  proving  willy  to  hare  ezcfauire  jurisdiction. 
A-  Pnbate  of  wiU,  to  be  condnsive  as  to  personal  property,  until,  &c. 
V-  Next  «f  kin,  within  one  year  after  probate,  may  contest  wiU  or  probate. 
^  ABfgitiona  in  writing,  tobe  iUed  in  such  case,  with  surrogate. 
^  Citation  to  executors  and  legatees,  to  be  issued  thereupon, 
tt-  Piraeeedmgs  of  executor,  &c.  how  &r  suspended  by  service  of  citation. 
^  ^'^bcn  suRogate  to  hear  proofr  ;  guardians  to  be  appointed  for  inftnt  legatees. 
K.  Sanogate  to  decide,  and  in  what  form ;  appeals  from  such  decisions  whep  made. 

-    -  -  ■    —        ^_^__^__ 

(5)lR.L.865,§6to9.    (6)  n>.  866, §  10.    (7)  lb. 96B,  §  21. 
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TITLE  1.    Sec.  88.  DepMitioiM  on  lint  proof,  when  to  bo  recoirod  in  ovkloiice. 

37.  Revocation  of  probate  to  be  entered  on  ramigate's  reeordt ,  and  notice  to  be  girea.. 

88.  Powen  of  bzecutori  &e.  to  ceaae  after  gaeli  notice  ;  certain  prior  aeti  good. 

89.  Surrognte's  feea  and  espenaes,  by  whom  to  be  paid,  and  bovr. 


WhomaT 
make  wilu  of 
penonalei- 
taie. 


Unwritten 
wills  wiiua 
oJiowud. 


Power  ol'tur- 
rogntiM  in 
iwiicct  to 
probate. 


S  21.  Every  male  person  of  the  age  of  eighteen  years,  or  upwards, 
and  every  female  not  being  a  married  woman,  of  the  age  of  sixteen 
years,  or  upwards,  of  sound  mind  and  memory,  and  no  others,  may 
give  and  bequeath  his  or  her  personal  estate,  by  will  in  writing.^ 

S  22.  No  nuncupative  or  unwritten  will,  bequeathing  personal 
estate,  shall  be  valid,  unless  made  by  a  soldier  while  in  actual  mili- 
tary service,  or  by  a  mariner,  while  at  sea** 

S  23.  The  surrogate  of  each  county  shall  have  sole  and  exclusive 
power,  within  the  county  for  which  lie  may  be  appointed,  to  take  the 
proof  of  last  wills  and  testaments,  so  far  as  the  same  relate  to  personal 
property,  of  all  deceased  persons,  in  the  following  cases : 

1.  Where  the  testator  at,  or  immediately  previous  to  his  death, 
was  an  inhaUtant  of  the  county  of  such  surrogate,  in  whatever  place 
such  death  may  have  happened : 

2.  Where  the  testator,  not  being  an  inhabitant  of  this  state,  shall 
die  in  the  county  of  such  surrogate,  leaving  assets  therein : 

3.  Where  the  testator,  not  being  an  inhabitant  of  this  state,  shall 
die  out  of  the  state,  leaving  assets  in  the  county  of  such  surrogate : 

4.  Where  a  testator,*  not  being  an  inhabitant  of  this  state,  shall  die 
out  of  the  state,  not  leaving  assets  therein,  but  assets  of  such  testator 
shall  thereafter  come  into  the  county  of  such  surrogate. ^^ 

S  24.  No  will  of  personal  estate,  either  written  or  unwritten,  shall 
be  admitted  to  proof,  nor  shall  letters  testamentary  or  of  administra- 
tion thereon  be  granted,  until  the  widow  and  next  of  kin  shall  have 
been  cited  to  appear  and  attend  such  probate.  Such  citation  shaB 
be  personally  served  on  them,  if  they  be  in  the  county,  six  days  at 
least  before  the  return  thereof;  and  if  not  in  the  county,  and  when* 
ever  perscmal  service  is  not  made  on  the  next  of  kin,  by  publishiii| 
the  same  at  least  two  weeks,  in  such  newspaper  in  the  state,  as  tip 
surrogate  shall  deem  most  Likely  to  give  notice  to  the  relatives  of  tU 
deceased.^' 

Citation  to  ^  25,  On  the  application  of  any  person  interested,  the  surrogatii{ 
S^n  oT  shall  issue  a  citation  under  his  seal  of  ofiioe^  to  any  person  having  tbi 
'^»*®  custody  or  possession  of  any  will,  requiring  Kim  to  produce  thesamtt 
at  such  time  and  place  as  such  surrogate  shall  deem  reasonable,  to  th| 
intent  that  such  will  may  be  duly  proved.  Any  person  Who,  with* 
out  reasonable  cause,  shall  neglect  or  refuse  to  produce  any  will,  il^ 
obedience  to  such  citation,  shall  be  committed  to  the  jail  of  the  covoi^ 

(8)  1  R.  L.  8S7,  §  16.    (9)  lb.  §  14.    (10)  n>.  445«  §  8;  Lawa  of  1888.  p.  62,  §  2    Glf! 
I  R.  L.  446,  §  6: 
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tf ,  bf  an  order  under  the  hdnd  and  seal  of  tbe  surrogate,  there  to  re^    art.  s. 
iuain  ontil  he  shall  produce  such  will.**  Vi^v^^ 

S  26.  Written  wills  of  personal  estate  offered  for  probate,  shall  be  wruten  wiu« 
proved  by  one  or  more  of  the  subscribing  witnesses,  or  if  they  be  dead,  «iuty  of  m- ' 
insane,  or  out  of  the  state,  then  by  proof  of  the  hand  writing  of  the 
testator  and  of  the  subscribing  witnesses ;  and  in  all  cases  the  oath  of 
the  person  who  received  the  same  of  the  testator,  if  he  can  be  prodtio- 
ed,  tegether  with  the  oath  of  the  person  presentu^^  the  same  forpn^ 
bate,  stating  tbe  circumstances  ot  the  execution,  the  deliv^eryr  and  the 
poflsession  thereof,  shall  be  required.  The  surrogate  shall  enquire 
partlcalarly  into  the  &cts  and  circumstances,  and  shall  be  satisfied  of 
the  genuineness  and  validity  of  such  will,  before  admitting  the  same 
to  probate,  or  granting  letters  testamentary  or  of  administration  there- 
on. 

S  87.  Every  surrogate  shaD  endorse  on  eymj  will  proved  befcre  Cdr6fieate  of 
kim,  acertificate  that  the  same  has  been  admitted  to  probate  by  him|  ^'^'^' 
slatiBg  therein  the  day  when  such  probate  was  granted. 

S  S8.  When  any  will  of  personal  property  shairhave  been  proved  Ezeicnire 
befcre  any  surrogate  having  jurisdiction,  the  jurisdiction  over  the  eOc^  of  mmffato 
ecotors,  and  tbe  power  of  granting  letters  testamentary  and  of  admi-  ^"^"'^'^ 
Distration  with  the  will  annexed,  with  all  powers  incidetltal  th^hetb, 
shall  be  exercised  exclunvely  by  the  surrogate  who'  first  took  4be 
proof  of  such  wHI ;  and  no  other  surrogate  shall  have  po\^r  to  graht 
letters  of  administration  upon  the  estate  of  such  testator. 

5  W.  The  probate  of  any  will  of  personal  property,  taken  by  aP»»»te 
surrogate  having  jurisdiction,  shall  be  conclusive  evidence  of  the  vali-  <!«»»• 
dity  of  such  will,  until  such  probate  be  reversed  on  appeal,  or  revok- 
ed by  the  surrogate,  as  herein  directed,  or  the  will  be  declared  void 
1^' a  competent  tribunal. 

S  SO.  Notwithstanding  a  will  of  persona!  property  may  have  been  Nntofkin 
admitted  to  probate,  any  of  the  next  of  kin  to  the  testator,  may,  at  proLatToT' 
toy  time  witfiin  one  year  after  such  probate,  contest  the  same,  or  the  ^  ' 
nilidity  of  such  will,  in  the  manner  herein  provided. 

S  31.  For  that  purpose,  such  relative  shall  file  in  the  office  of  the  proeMdiqg^ 
surrogate  by  whom  the  will  was  proved,  his  allegations  in  writing,  ^bf  moT 
^insttbe  validity  of  such  will,  or  against  the  competency  of  the 
prorf  thereof. 

3  32.  Upon  the  filing  of  such  allegations,  the  surrogate  shall  issue  ib.  citaUo* 
acitaticm  to  the  executors,  who  shall  have  taken  upon  them  the  exe-  I^'ii^m 
cution  of  such  will,  or  to  tbe  administrators  with  such  will  annexed, 
^  to  all  the  legatees  named  in  such  will,  residing  in  diis  state,  or  to 

(12)  1  R.  L.  449,  §  14. 
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TITLE  I.  their  gaardians,  if  any  of  them  be  minors,  or  their  personal  represen- 

^^^^'^^  tatives,  if  any  of  them  be  dead,  requiring  them  to  appear  before  him 

on  some  day  to  be  therein  specified,  not  less  than  thirty  and  not  more 

than  sixty  days  itom  the  date  thereof,  at  his  office,  to  show  cause  whj 

the  probate  of  such  will  should  not  be  revoked. 

Meet  of  S  33.  After  the  service  of  the  citation,  such  executor  or  adminis- 
trator shall  suspend  all  proceedings  in  relation  to  the  estate  of  the  tes- 
tator, except  the  collection  and  reoovery  of  monies  and  the  payment 
of  debts,  until  a  decision  shall  be  had  on  such  allegations. 

ProoMdingt       $  3*4.  At  the  time  appointed  for  showing  cause,  and  at  such  odier 
ffBte.  times  thereafter  as  the  surrogate  may  appoint,  upon  due  proof  being 

made  of  the  personal  service  of  such  citation,  upon  every  person  nam- 
ed therein,  at  least  fourteen  days  before  the  time  appointed  for  show- 
ing cause,  the  surrogate  shall  proceed  to  hear  the  proofs  of  the  par- 
ties. If  any  l^atees  named  in  the  will  so  contested,  shall  be  minors, 
and  have  no  guardians,  he  shall  appoint  guardians  to  take  care  of 
their  interests  in  the  controversy. 

>«"»««<•  <o      S  35.  If^  upon  hearing  the  proofe  of  the  parties,  the  surrogate  shall 
PMjtfrom    decide  that  such  will  is  for  any  reason  invalid,  or  that  it  is  not  suffi- 

Mich  doci* 

■ioiu.  ciently  proved  to  have  been  the  last  will  and  testament  of  the  testa- 
tor, he  shall  annul  and  revoke  the  probate  thereof;  if  otherwise,  he 
shall  confirm  such  probate.  Appeals  fipom  such  decisions  maybe 
made  in  the  manner,  within  the  time,  and  with  the  effect,  prescribed 
by  law. 

Formerdepo-     $  36.  Upou  any  such  hearing  before  the  surrogate,  the  depositions 
•Tidmce/"  of  witnessos  taken  on  the  first  proof  of  the  will,  who  may  be  dead, 
insane,  or  out  of  the  state,  may  be  received  in  evidence. 

aerocction  S  37.  Whenever  any  surrogate  shall  annul  and  revoke  the  probate 
ifoucethere-' of  any  will  of  porsoual  property,  as  herein  provided,  he  shall  enter 
such  revocation  in  his  records,  and  attest  the  same ;  and  shall  cause 
notice  thereof  to  be  immediately  served  on  the  executors  therein  nam- 
ed, or  upon  the  administrators  with  such  will  annexed,  and  to  be  pub- 
lished for  three  weeks  in  a  newspaper  printed  in  his  county,  if  there 
be  one,  the  expense  of  which  publication  shall  be  taxed  as  a  part  of 
the  costs  of  the  proceedings. 

Effect  of  no-  5  88.  Upon  such  notice  being  served  upon  such  executor  or  admi- 
nistrator, his  powers  and  authority  shall  cease,  and  he  shall  account 
to  the  representatives  of  the  deceased  person,  whose  alleged  will  was 

Prior  acts.  Contested,  for  all  monies  and  effects  received ;  but  such  executor  or 
administrator  shall  not  be  liable  for  any  act  done  in  good  faith,  pre- 
vious to  the  service  of  the  citation,  nor  for  any  act  so  done  in  the  col- 
lection of  monies,  or  the  payment  of  debts,  after  the  service  of  the  ci- 
tation, and  previous  to  the  service  of  the  notice  of  revocation. 
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S  S9.  The  surrogate's  fees  and  expenses  shall  be  paid  bj  the  party    aet.  3. 
ooDtestiAg  the  validity  of  the  will,  or  the  probate  thereof,  in  case  such  ^"^^'^ 
will  or  probate  be  confirmed ;  and  in  case  such  probate  be  revoked,  I^ZS^' 
the  psrt^  who  shall  have  resisted  such  revocation,  may  be  required, 
by  the  surrogate,  to  pay  the  costs  and  expenses  of  the  proceedings, 
either  personally,  or  out  of  the  property  of  the  deceased.     In  all  cases, 
such  payment  may  be  enforced  by  process  of  attachment. 

ARTICLE  THIRD. 

General  ProvUiona  applicable  to  Wills  of  Real  and  Personal 

Property. 

%c  ID.  WOli  of  real  or  perMMuJ  property,  or  boCh,  how  to'be  exeeuted. 

4L  WitiieMCf  to  ftate  their  piaeei  of  resMeaea,  fte.:  pcuHj :  effect  of  onuuioo- 
fi  Written  wiUe  bow  to  be  reyoked  or  caoeeUed. 
A  Marriage  and  birtb  of  itine,  wben  to  be  a  reroeation  of  a  prior  wiH. 
41  Wfll  of  onaaarried  women  reToked  by  rabteqoent  marriage, 
tf.  Bond,  he.  to  eonvay  property  devised,  not  a  nroeaiion,  9te. 
46.  Chai^  or  incambranee  not  a  revocation  ;  property  to  pasf  sabject  thereto. 
41 4  4&  Coareyance,  he  altering  estate  derised,  when  to  be  deemed  a  leTocatioa. 
49.  After4>on  child,  if  oaprorided  for,  to  bare  poition  of  aetata. 
60l  Derisee  or  legatee  may  witness  wiH,  bot  derise  to  him  roid. 
ii.  When  share  of  the  estate  to  ba  sared  to  s«ah  witaass. 
SL  L^atee,  he.  dying  before  testator,  derise,  in  certain  cases,  not  to  lapse. 
9.  When  the  cancelling  of  a  second  wiB  is  not  to  rcTive  first  will. 
H  Win  prared  and  recorded,  when  toha  retataad,  aad  to  whom. 
S5^  After  pfoof  of  will  before  sorrogate,  derisee,  he  may  appeal  to  circnit  judge. 
86L  Futy  appealing  to  execute  a  bond  ;  condition  thereof. 
S7.  Cireut  judge  may  reverse  decision,  or  direct  feigned  issue. 
86u  latae  how  to  be  made  up  and  tried  ;  new  trial  thereon. 
,  9  4  SOl  ESeet  of  the  determination  had  open  snch  issue  ;  proceedings  diereoa. 
Q  4  fll  Coats  hy  whom  to  be  paid,  aad  how  coUectad. 
O.  Caait  of  chancery  onay  take  proof  of  wills  lost  or  destroyed, 
ii  Decree  establishing  any  snch  will,  to  be  recorded,  4c. 
9k  Oeott  pimding  onit  eonaeniag  last  wili»  may  restrain  administntoBs,  4c. 
ttw  Extent  of  three  last  sections. 

07.  Pioof  repaired  in  respect  to  lost  wills  in  fiitnre  cases. 
6.  Certain  prorisioas  to  apply  to  fenner  as  well  as  Aitare  wills. 
O.  Prorisioas  as  to  revocations,  to  what  wills  to  iqpply. 
W.  SxecitioB  or  constractioB  of  prior  wills  not  affected  by  this  Title, 
n.  Tenn  «*win"  to  include  codicils. 

5M.  Every  last  will  and  testament  of  real  or  personal  property,  Wiibhow  to 
<f  boA,  shall  be  executed  and  attested  in  the  following  manner : 

1.  It  shall  be  subscribed  by  the  testator  at  the  end  of  the  will : 

s.  Sach  subscription  shall  be  made  by  the  testator,  in  the  presence, 
rfeach  of  the  attesting  witnesses,  or  shall  be  acknowledged  by  him^ 
to  hare  been  so  made,  to  each  of  the  attesting  witnesses : 

3*  The  testator,  at  the  time  of  making  such  subscription,  or  at  the 
^  of  admowiedging  the  same,  shall  declare  the  instrument  so  sub- 
'cnbed,  to  be  his  last  will  and  testament : 

4.  There  shall  be  at  least  two  attesting  witnesses,  each  of  whom 
^  sign  his  name  as  a  witness,  at  the  end  of  the  will,  at  the  request 
rfthe  testator." 

(IS)  IR.L.S64»fS. 
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TITLE  1.      $4h  The  witnesses  to  any  will,  shall  write  of^posite  to  their 
^)^J![[^J[]^  iiajne»^.  their  respeetive  places  of  residence ;  and  every  person  who 
^^)^re-  ^^"^  *^  ^^  testator's  name  to  any  will  by  bis  directiim,  shall  write 
■idcoee,  fre.  jj^  ^^^  iMODe  as  a  witness  to  the  will.     Whoever  shall  neglect  to 
comply* with  either  of  these  provisions,  shall  forfeit  fifty  dollars,  to  be 
recovered  by  any  person  interested  in  the  property  devised  or  be- 
queathed, who  will  sue  for  the  same.     Such  omission  shall  not  aflect 
die  validity  of  any  will ;  nor  shall  any  person  liable  to  the  penalty 
aforesaid,  be  excused  or  incapacitated  on  that  account,  from  testifying 
respecting  the  execution  of  such  will. 

writiea  Wilis  ^  42.  No  will  in  writing  except  in  the  cases  herein  after  mention- 
n^'ok^d  or  ed,  nor  any  part  thereof,  shall  be  revoked,  or  altered,  otherwise  than 
by  some  other  will  in  writing,  or  some  other  writing  of  the  testator, 
declaring  such-  revocation  or  alteration,  and  executed  with  the  same 
formalities  with  which  the  will  itself  was  required  by  law  to  be  exe- 
cuted ;  or  unless  such  will  be  burnt,  torn,  cancelled,  obliterated  or 
destroyed,  with  the  intent  and  for  the  purpose  of  revoking  the  wne, 
by  the  testator  himself,  or  by  another  person  in  his  presence,  by  his 
direction  and  consent ;  and  when  so  done  by  another  person,  the  di- 
rection and  consent  of  the  testlitor,  and  the  fact  of  such  injury  or  de- 
struction, shall  be  proved  by  at  least  two  witnesses.^^ 

wiu  when  S  43.  If  after  the  making  of  any  will,  disposing  of  the  whole  estate 
maniue  and  of  the  tostator,  such  testator  shall  marry,  and  have  issue  of  such  mar- 
°  '"^  riage,  born  either  in  his  life-time  or  after  his  death,  and  the  wife  or 
the  issue  of  such  marriage  shall  be  living  at  the  death  of  the  testator, 
such  will  shall  be  deemed  revoked,  unless  provision  shall  have  been 
made  for  such  issue  by  some  settlement,  or  unless  such  issue  shall  be 
provided  for  in  the  will,  or  in  such  way  mentioned  therein,  as  to  show 
an  intention  not  to  make  such  provision ;  and  no  otlier  evidence  to 
rebut  the  presumption  of  such  revocation,  shall  be  received. 

WiiiorDD-       ^  44.  A  will  executed  by  an  unmarried  woman,  shall  be  deemed 

married  wo-  i      ,  ,      .  ,  . 

iMD.  revoked  by  her  subsequent  marriage. 

Bond,  ^.  to  S  45.  A  bond,  agreement,  or  covenant,,  made  for  a  valuable  coi 
pertjrdeTiMd,  deration,  by  a  testator,  to  convey  any  property  devised  or  bequeathi 
iioD,&c.  in  any  will  previously  made,  shall  not  be  deemed  a  revocation  of  su4 
previous  devise  or  bequest,  either  at  law  or  in  equity ;  but  such  pi 
perty  shall  pass  by  the  devise  or  bequest,  subject  to  the  same  rei 
dies  on  such  bond,  agreement,  or  covenant,  for  a  specific  performance 
or  otherwise,  against  the  devisees  or  legatees,  as  might  be  had  by  M 
against  the  heirs  of  the  testator,  or  his  next  of  kin,  if  the  same  hJ 
descended  to  them.  ' 

cj^gjjjj,*^ '    S  46.  A  charge  or  incumbrance  upon  any  real  or  personal  estail 
wjt^a  reroea-  for  the  purposo  of  securing  the  payment  of  money,  or  the  performand 

(14)  1  R.  L.  366^  §  3. 
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of  anjcoTenant,  shall  not  be  deemed  a  revocation  of  any  will  relating    aut.  3. 
to  the  same  estate,  previonsly  executed*;  but  the  devises  and  legacies  "^-^"v"^^ 
tbereiD  contained,  shall  pass  and  take  effect,  subject  to  such  charge  or 
incumbrance. 

$  47.  A  conveyance,  settlement,  deed,  or  other  act  of  a  testator,  con^junc^ 
Irf  which  his  estate  or  interest  in  property,  previously  devised  or  be-  tHfurem^*^ 
qoeatbed  by  him,  shall  be  altered,  but  not  wholly  divested,  shall  not  "''*'***'**" 
ke  deemed  a  revocation  of  the  devise  or  bequest  of  such  property ;  but 
sQch  devise  or  bequest  shall  pass  to  the  devisee  or  legatee,  the  actual 
estate  or  interest  of  the  testator,  which  would  otherwise  descend  to 
hb  heirs,  or  pass  to  his  next  of  kin ;  unless  in  the  instrument  by 
whkh  such  alteration  is  made,  the  intention  is  declared,  that  it  shall 
operate  as  a  revocation  of  such  previous  devise  or  bequest. 

S  48t.  But  if  the  provisions  of  the  instrument  by  which  such  altera-  ib' 
tioo  a  made,  are  wholly  inconsistent  with  the  terms  and  nature  of 
such  previous  devise  or  bequest,  such  instrument  shall  operate  as  a 
lerocation  thereof,  unless  such  provisions  depend  on  a  condition  or 
coDtingeDcy,  and  such  condition  be  not  performed,  or  such  contingen- 
cy do  not  happen. 

049.  Whenever  a  testator  shall  have  a  child  bom  after  the  mak-  After  bom 
iqgof  his  will,  either  in  his  life-time  or  after  his  death,  and  shall  die,  providU"fbr, 
harii^  such  child,  so  after  bom,  unprovided  for  by  any  settlement,  tionofert«tt^ 
QJ  neither  provided  for,  nor  in  any  way  mentioned  in  his  will,  every 
Kch  child  shall  succeed  to  the  same  portion  of  the  father's  real  and 
fnimal  estate,  as  would  have  descended  or  been  distributed  to  such 
cUd,  if  the  &ther  had  died  intestate,  and  shall  be  entitled  to  recover 
ftsaame  portion  from  tlie  devisees  and  legatees,  in  proportion  to,  and 
^ttofthe  parts  devised  and  bequeathed  to  them,  by  such  will. 

S50.  If  any  person  shall  be  a  subscribing  witness  to  the  execu-  D«Tiaeeor 
tioo  of  any  will,  wherein  any  beneficial  devise,  legacy,  interest  or^i^tn^wlS, 
^Kniotment  of  any  real  or  personal  estate,  shall  be  made  to  such  wit- »«  v^  ^* 
^  and  such  will  cannot  be  proved  without  the  testimony  of  such 
vHaesB,  the  said  devise,  legacy,  interest,  or  appointment,  shall  be 
^  BO  br  only  as  concerns  such  witness,  or  any  claiming  under 
fan;  and  such  person  shall  be  a  competent  witness,  and  compellable 
l^tMtify  respecting  the  execution  of  the  said  will,  in  like  manner  as 
'do such  devise  or  bequest  had  been  made.^^ 

3  51.  But  if  such  witness  would  have  been  entitled  to  any  share  wbonaharo 
^  tbe  testator's  estate,  in  case  the  will  was  not  established,  then  so  l^o  bi^^Jp'to 
anchof  the  slmre  that  would  have  descended,  or  have  been  distribut-  *"*'*'  '^'^'^ 
dto  mch  witness,  shall  be  saved  to  him,  as  will  not  exceed  the  value 
' the  devise  or  bluest  made  to  him  in  the  will,  and  he  shall  recover 

(15)  1  R.  L.  807,  $  18. 
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TrTLE  1.  the  same  of  the  devisees  or  legatees  named  in  the  will,  in  proportion 
^^^"'^'^^  to,  and  out  of,  the  parts  devised  and  bequeathed  to  them. 

Dsrisoin  S  62.  Whcncvcr  any  estate,  real  or  personal,  shall  be  devised  or 
^?toV^'  bequeathed  to  a  child  or  other  descendant  of  the  testator,  and  such 
legatee  or  devisee  shall  die  during  the  life-time  of  the  testator,  leav- 
ing a  child  or  other  descendant  who  shall  survive  such  testator,  such 
devise  or  legacy  shall  not  lapse,  but  the  property  so  devised  or  be- 
queathed shall  vest  in  the  surviving  child  or  other  descendant  of  the 
legatee  or  devisee,  as  if  such  legatee  or  devisee  had  survived  the  tes- 
tator and  had  died  intestate. 

Cancemog  of     S  53.  If,  afler  the  making  of  any  will,  the  testator  shall  duly  make 

nou^ra^ive  A^d  execute  a  second  will,  the  destruction,  cancelling  or  revocation  of 

fi«t,  except,  gygjj  second  will,  shall  not  revive  the  first  will,  unless  it  appear  by  the 

terms  of  such  revocation,  that  it  was  his  intention  to  revive  and  give 

effect  to  his  first  will ;  or  unless  afler  such  destruction,  cancelling  or 

revocation,  he  shall  duly  republish  his  first  will. 

wiib,  mkea  S  54.  All  wiUs,  whonover  proved  according  to  law,  except  such 
JdXd*to"'  as  are  required  to  be  deposited,  shall,  after  being  recorded,  be  return- 
*****"■  ed  upon  demand,  to  the  person  who  delivered  the  same ;  or  in  case 
of  his  death,  insanity,  or  removal  fi'om  the  state,  to  any  devisee  named 
in  such  will,  or  to  the  heirs  or  assigns  of  such  devisee ;  or  if  the  same 
relate  to  personal  estate  only,  to  any  acting  executor  of  such  will,  oi 
administrator  with  the  will  annexed,  or  to  a  legatee  named  therein. 

Appeal  frMD  S  55.  After  any  will  of  real  or  personal  estate,  or  of  both,  shall 
JJ^t^ge.  have  been  proved  before  a  surrogate,  any  devisee  or  legatee  named 
therein,  or  any  heir  or  next  of  kin  to  the  testator,  may,  within  three 
months  thereafter,  appeal  to  the  circuit  judge  of  the  circuit,  from  the 
decision  of  the  surrogate,  either  admitting  such  will  to  record,  or  pro- 
bate, or  refusing  the  same :  and  upon  such  appeal  being  filed  with 
the  surrogate,  it  shall  stay  the  recording  or  the  probate  of  such  will 
until  it  be  determined. 

Party  appeal-  S  56.  The  party  filing  such  appeal,  shall,  at  the  same  time,  exe- 
cme^  bliTiid.  cute  and  file  with  the  surrc^ate,  a  bond  in  the  penalty  of  one  hundred 
dollars,  to  the  people  of  this  state,  with  such  sureties  as  the  surrogati 
shall  approve,  conditioned  for  the  diligent  prosecution  of  such  appeal, 
and  for  the  payment  of  such  costs  as  shall  be  taxed  against  him,  in  th< 
event  of  his  &ilure  to  impeach  the  validity  or  execution  of  such  will 
No  appeal  shall  be  deemed  valid,  until  such  bond  be  filed. 

Power  of  cir-     S  57.  If  it  appear  to  the  circuit  judge  that  the  decision  of  the  sur- 

on  ap'jSj.'    ^^^^^  was  erroneous,  he  may,  by  order,  reverse  such  decision ;  anc 

if  such  reversal  be  founded  upon  a  question  of  fact,  shall  direct  i 

feigned  issue  to  be  made  up,  to  try  the  questicHis  arising  upon  the  ap 

plication  to  prove  such  will,  and  slmll  direct  the  same  to  be  tried  9^ 
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tiie  next  circuit  coart,  to  be  held  in  the  county  where  the  surrogate's    art.  3. 
decision  was  made. 


S  58.  Such  issue  shall  be  made  up  and  tried  in  the  same  manner  inue,  how  to 
s  issues  awarded  by  the  court  of  chancery ;  but  a  new  trial  of  such  andtnodT 
ivue  may  be  granted  by  the  supreme  court,  in  the  same  manner  as  if 
it  had  been  formed  in  a  suit,  originally  annmenced  in  such  court. 

S  59.  The  final  determination  of  such  issue,  shall  be  conclusive  as  Effect  of  tbo 
to  the  &cts  therein  controverted,  in  respect  to  wills  of  personal  estate  uoobad'opoa 
onlf,  upon  the  parties  to  the  proceedings :  if  such  determination  be  '"^^ 
i&bTorof  the^validity  of  such  will,  either  of  real  or  personal  estate, 
or  Id  feror  of  the  sufficiency  of  the  proof  thereof,  the  surrogate,  to 
whom  such  determination  shall  be  certified,  shall  record  such  will, 
or  admit  the  same  to  probate,  as  the  case  may  be. 

3  60.  If  such  determination  be  against  the  validity  of  such  will,  i^- 
or  against  the  competency  of  the  proof  thereof,  the  surrogate  shall  an- 
nul and  revoke  the  record  or  probate  thereof,  if  any  shall  have  been 

made. 

2 61.  Tie  costs  and  expenses  of  making  up  an  issue,  and  of  the  CMU,hj 
trial  diereon,  and  all  subsequent  costs  thereon,  shall  be  paid  by  the  paid,  icc 
prtf  appealing,  in  case  of  his  failure  to  impeach  the  validity  or  exe- 
cution of  the  will.     Such  costs  and  expenses  may  be  collected  in  a 
nit  upon  the  bond  herein  directed  to  be  given,  which  shall  be  prose- 
cuted for  that  purpose  whenever  directed  by  the  surrogate. 

9  62.  If  the  appellant  succeed  in  impeaching  the  validity  or  exe-  ib. 
cutioD  of  the  will,  the  party  who  shall  have  maintained  such  validity 
ff  execution,  may  be  required,  by  the  surrogate,  to  pay  the  costs  and 
opeoaes  of  the  proceedings,  either  personally  or  out  of  the  property 
^^  deceased ;  and  such  payment  may  be  enforced  by  process  of  at- 
tebment. 

S6S.  Whenever  any  will  of  real  or  personal  estate  riiall  be  lost  wu^ioitM 
V  destroyed,  by  accident  or  design,  the  court  of  chancery  shall  have 
die  same  power  to  take  proof  of  the  execution  and  validity  of  such 
^  and  to  establish  the  same,  as  in  the  case  of  lost  deeds. 

564.  Upon  such  will  being  established  by  the  decree  of  a  c(»npe- 1}»>  bmnb 
te  court,  such  decree  shall  be  recorded  by  the  surrogate,  before  wui  to  Uri- 
^rikni)  the  will  might  have  been  proved,  if  not  lost  or  destroyed,  and  ^     * 
^Ts  testamentary,  or  of  administration,  with  the  will  annexed, 
^  be  issued  thereon  by  him,  in  the  same  manner  as  upon  wills 
*»ly  proved  before  him. 


8  65.  If  before,  or  during  the  pendency  of,  an  application  to  prove 

^  kst  or  destroyed  will,  letters  of  administration  be  granted  on  the  2£^d1!^ 
*«te  of  the  testator,  or  letters  testamentary  of  any  previous  wflj  of**"*  *"''• 


lb.  Court 
rnrtrain 
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TITLE  3.  the  testator  be  granted,  the  court,  to  which  such  application  shall  be 
^'^"^''^^  made,  shall  have  authority  to  restrain  the  administrators  or  executors 
so  appointed,  from  any  acts  or  proceedings,  which  it  may  judge  would 
be  injurious  to  the  legatees  or  devisees  claiming  under  such  lost  or  de- 
stroyed will. 

lb.  S  66.  The  three  last  sections  shall  extend  to  wilk  of  red  and  per- 

sonal property  already  executed. 

Proof  of  tort  S  67.  No  Will  of  any  testator  who  shall  die  after  this  Chapter  Aall 
i^'c^  take  efiect  as  a  law,  shall  be  allowed  to  be  proved  as  a  lost  or  de- 
stroyed will,  unless  the  same  shall  be  proved  to  have  been  in  existence 
at  the  time  of  the  death  of  the  testator ;  or  be  shown  to  have  been 
fraudulently  destroyed,  in  the  life  time  of  the  testator ;  nor  unless  its 
provisions  shall  be  clearly  and  distinctly  proved,  by  at  least  two  credi- 
ble witnesses,  a  correct  copy  or  draft  being  deemed  equivalent  to  one 
witness. 

Application       S  68.  The  provisions  of  this  Title,  in  relation  to  the  proof  and 
pro'^Son.    probate  of  wills  hereafter  to  be  had,  and  the  jurisdiction  of  the  sur- 
rogate, and  his  proceedings  thereon,  shall  apply  as  well  to  wills  made 
previous,  as  to  those  made  subsequent,  to  the  time,  when  this  Chapter 
shall  take  effect. 

Proviriomias      S  69.  The  provisions  of  this  Title,  in  relation  to  the  revocation  of 
tioIT'**^*"     wills,  shall  apply  to  all  wills  made  by  any  testator,  who  shall  be  liv- 
ing, at  the  expiration  of  one  year,  from  the  time  this  Chapter  shall 
take  effect. 

Prior  wiua        S  70.  The  provisions  of  this  Title  shall  not  be  construed  to  impair 
*^    '  the  validity  of  the  execution  of  any  will  made  before  this  Chapter 
shall  take  effect,  or  to  affect  the  construction  of  any  such  will. 

"  wm**  to       S  71.  The  term  ^^  will,"  as  used  in  this  Chapter^  shall  include  all 
codiQiJa.       codicils,  as  well  as  wills.  ^^ 


TITLE  II. 

OF  GRANTING  LETTERS  TESTAMENTARY  AND  OF  ADMINISTRATIOIC. 

Art.  1. — Of  grantinjp  letters  testamentary. 

Art.  2. — Of  granting  letters  of  adnunistration  with  the  will  aimezed,  and  in  cases  of 

intestacy. 
Art.  3. — General  provisions  relating  to  letters  tenamentary  and  of  mdmiaistratioo^ 

miscellaneous  provisions  respecting  the  duties  of  surrogates,  and  the  it*^ 

cording  of  wills  and  letters. 

ARTICLE  FIRST. 

Of  granting  Letters  Testamentary. 

Sec.  1.  Win  of  personal  estate  being  proved,  svirogate  to  issue  letters  to  exeevtors. 
2.  Letters  not  to  issue  till  thiity  4i^  after  wiH  proved ;  obgectioiis  may  be  iBed. 


■*-r- 


(16)  1 B.  L.  868^  ^». 


I 
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JkcS.  WkaineoiBpetoiittOMrveu  exeeuton ;  proeeediagB  If  aUbe  iBeomp«tMit,  Ite.  ART.  1. 

i  Married  wcMnan  entitled  to  letten,  if  hiubutd  c<nMeat ;  effect  of  such  oOBBent. 

5.  After  diiability  of  minor,  tUeii,  kc.  removed,  nipplemeBttfy  letten  to  be  itined. 

<L  If  creditor,  4e.  object  to  ezecotor,  ewn^gate  to  inquire,  and  nay  require  bond, 

7.  Boed  to  be  giTen  bj  non-resident  ezeeutor. 

8l  fixecotor  may  renounce  by  infltnunent  in  writing  ;  bow  to  be  executed,  Itc. 

9.  PereoB  named  ae  executor,  when  to  be  aummoned  to  i^ppear  and  qnaliff,  Itc. 
Ml  How  lucb  aunmona  if  to  be  aerred. 
It  SttiTCg^  amy  aOow  fiuther  ttaae  to  appear  and  qualify. 
11  When  each  person  deemed  to  hare  renounced  ;  order  to  be  entered  tbereupon. 
II  Befera  lettera  iaaue,  executor  to  take  an  oatb  or  aiftrmation. 
U.  Wbea  letten  to  be  granted  with  the  will  annexed,  and  to  whoaa. 
15.  Exccuton  named  in  wiD,  but  not  in  letters,  auperaeded  till  they  qualify. 
16l  Bciora  letten,  executor  not  to  iateifere,  except  to  pay  iuncnl  charges,  Itc. 
17.  Ezeeutor  of  executor  not  to  adaainister  on  estate  of  first  testator,  Itc. 
IS.  If  after  letten  granted,  complaint  be  made  agalnat  executor,  surrogate  to  iaquifc. 
E  Citation  to  ponoa  complained  of,  how  tobe  sarred. 
St  Proceedings  upon  citation,  when  executor  oaay  be  required  to  giro  bond. 
ZL  Executor  when  to  be  superseded  ;  new  letten  when  to  be  gnnted. 
ft  Whan  htten  with  the  wiH  «m«ted  an  matod,  will  to  be  obaflTFad.  fte. 


S  I.  When  anj  will  of  personal  estate  shall  have  been  duty  ad-  wh«i  kuMs 
mitted  to  probate,  the  surrogate  who  took  such  proof,  shall  issue  *"**"*"^* 
letten  testamentary  thereon,  to  the  persons  named  therein  as  execu- 
tors, who  are  competent  by  law,  to  serve  as  such,  and  who  shall  ap- 
pear and  qualify.^'' 

5  2.  No  letters  testamentary  shall  be  granted,  until  the  expiration  ib.  »dMs 
of  thirty  days  after  the  will  shall  have  been  proved,  during  which  Sii^objoe- 
time  any  relative  or  creditor  of  the  deceased,  or  any  other  person  in-  **""'* 
terested  in  his  estate,  may  file  objections  with  the  surrogate,  to  the 
gnmtini^  of  letters  testamentary,  to  any  one  or  moie  of  the  persons, 
named  in  such  will  as  executors. 

i  3.  No  person  shall  be  deemed  competent  to  serve  as  an  execu-  Penomia- 
tor,  who,  at  the  time  the  will  is  proved,  shall  be,  J^fiTex^ 

1.  Incapable  in  law  of  making  a  contract,  (except  married  wo-  *^^^ 
Ufiii:} 

2.  Under  the  age  of  twenty-one  years : 

3.  An  alien  who  has  not  taken  the  preliminary  measures  to  entitle 
Um  to  naturalization : 

4*  Who  shall  have  been  convicted  of  an  infamous  crime : 
&•  Who  upon  proof  jihall  be  acyudged  incompetent  by  the  surrogate 
to  execute  the  duties  of  such  trust,  by  reason  of  drunkenness,  improvi- 
dence, or  want  of  understanding. 

If  any  such  person  be  named  as  the  sole  executor  in  any  will,  or  if 
^  the  persons  named  therein  as  executors,  be  incompetent,  letters  of 
administration,  with  the  will  annexed  shall  be  issued,  as  hereinafter 
P'^'vided,  in  the  case  of  all  the  executors  renouncing. 

S  4.  No  mamed  womaa  shall  be  entitled  to  letters  testamentary,  ManM  wo. 
UQleaB  her  bosband  coosent  thereto,  by  a  writing  to  be  filed  with  the  p3edto 


letten. 


(17)  1R.L.4«S,§S. 
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TITLE  ^  surrogate ;  and  by  giving  such  consent  he  shall  be  deemed  responsi- 
^^^^^^  ble  for  her  acts  jointly  with  her. 

^i^i^en-  ^  5.  If  the  disability  of  a  person  under  age,  or  being  an  alien,  or  a 
whw  to  be  married  woman,  named  as  executor  in  any  will,  shall  be  removed, 
before  the  execution  of  such  will  is  completed,  such  person  shall  be 
entitled  on  application,  to  supplementary  letters  testamentary,  to  be 
issued  in  the  same  manner  as  the  original  letters,  and  shall  thereupcm 
be  authorised  to  join,  in  the  execution  of  such  will,  with  the  persons 
previously  appointed. 

If  creditor,        ^  6.  If  objectious  be  made  by  any  creditor  of  the  testator,  or  any 
ezeentor,      Watee,  relative,  or  other  person  interested  in  his  estate  ajrainst  srant- 

•ttrroftteto    ,  ^ 

iaqnira;  ing  letters  testamentary,  to  one  or  more  of  the  persons  named  in  the 
reqnirad.  will  as  cxecutors,  the  surrogate  shall  inquire  into  such  objections ; 
and  if  it  appear  that  the  circumstances  of  any  person  named  as  such 
executor,  are  such,  that  in  the  opinion  of  the  surrogate  they  would 
not  afford  adequate  security  to  the  creditors,  legatees  and  relatives  of 
the  deceased,  for  the  due  administration  of  the  estate,  he  may  refuse 
letters  testamentary  to  any  such  person,  until  he  shall  give  the  like 
bond  as  is  required  by  law,  of  administrators  in  cases  of  intestacy. 

NoD-rarident      S  7.  If  any  person  applying  for  letters  testamentary,  shall  be  a 
^^^TbMid.     non-resident  of  the  state,  such  letters  shall  not  be  granted  until  the 
applicant  shall  give  the  like  bond. 

Execator         ^  8.  Any  pcrson  named  as  executor  in  a  will,  may  renounce  such 

noimce.       appointment,  by  an  instrument  in  writing  under  his  hand,  attested  by 

two  witnesses,  and  on  the  same  being  proved  to  the  satisfaction  of  the 

surrogate,  who  took  proof  of  the  will,  it  shall  be  filed  and  recorded 

by  him.*® 

sommona  to      S  9.  If  any  person  named  as  executor,  shall  not  appear  to  qualify^ 
aa  exeeator,  aud  take  upou  himself  the  execution  of  a  will,  within  thirty  days  after 


tu. 


the  same  was  proved,  and  shall  not  have  renounced,  the  surn^te 
shall,  on  application  of  any  other  executor,  or  of  the  widow,  or  any  of 
the  next  of  kin,  or  any  legatee,  or  creditor  of  the  testator,  issue  a  sum- 
mons directed  to  such  executor,  requiring  him  to  appear  and  qualify, 
within  a  certain  time  therein  to  be  limited,  or  that,  in  default  thereof, 
he  will  be  deemed  to  have  renounced  the  said  appointment. 

Row  lonred.  g  10.  If  the  pcrson  to  whom  such  summons  is  directed,  reside  with- 
in this  state,  it  shall  be  served  personally  on  him,  at  least  fourteen 
days  before  the  time  limited  therein  for  him  to  appear.  And  if  he  re- 
side, or  be,  out  of  the  state,  or  his  residence  be  unknown,  such  sum- 
mons may  be  served  by  publishing  it  in  the  state  paper,  for  at  least  six 
weeks  befote  the  time  therein  specified  for  such  person  to  appear. 

(18)  1  ft.  L.  449,  §  16. 
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S  1 1.  In  case  sickness,  or  other  accident,  or  any  reasonable  cause,    ^^'^'  ^• 
socist,  to  prevent  the  attendance  of  such  person,  upon  the  same  being  g„„ogate 
proved  to  the  surrogate,  he  may,  in  his  discretion,  ullow  a  further  time  ^J,^^. 
(or  SEuch  person  to  appear  and  qualify. 

S  18.  If  any  person,  so  notified,  shall  not  appear,  according  to  the  whenezeou- 
tenor  of  such  summons,  or  within  the  time  allowed  by  the  order  of  hare  re- 
dw  surrogate,  and  qualify  as  an  executor,  by  taking  an  oath  and  giv-  *" 
iqg  a  bond,  if  one  shall  have  been  required,  he  shall  be  deemed  to 
have  renounced  the  appointment  of  executor,  and  the  surrogate  shall 
thoBupcHi  enter  an  order,  reciting  the  said  summons,  the  proof  of  the 
service  thereof,  and  such  subsequent  order,  allowing  time,  if  any  was 
made,  and  the  neglect  of  such  person  to  appear  and  qualify,  and  de- 
daring  and  decreeing,  that  such  person  has  renounced  his  appoint- 
ment as  such  executor. 

S  15.  Before  any  letters  testamentary  shall  issue  to  any  executor,  Ezccatorto 
be  shall  take  and  subscribe  an  oath  or  affirmation  before  the  surrogate, 
or  in  case  of  sickness,  or  other  inability  to  attend  the  surrogate,  before 
any  officer  authorised  to  administer  oaths,  that  he  will  faithfully  and 
honestly  discharge  the  duties  of  an  executor ;  which  oath  shall  be 
filed  in  the  office  of  the  surrogate. 

S  14.  If  aU  the  persons  named  in  a  will  as  executors,  shall  renounce,  whon  i«tte{t 
or  afler  summons  issued  and  served  as  aforesaid,  shall  neglect  to  quali-  with  tSTwm 
fyy  or  Aall  be  legally  incompetent,  then  letters  testamentary  shall  issue,  to  whom. 
and  administration  with  the  will  annexed  be  granted,  as  if  no  execu- 
tors were  named  in  such  will,  to  the  residuary  legatees,  or  some  or 
one  of  them,  if  there  be  any ;  if  there  be  none  that  will  accept,  then 
to  any  principal  or  specific  legatee,  if  there  be  any ;  if  there  be  none  that 
will  accept,  then  to  the  widow  and  next  of  kin  of  the  testator,  or  to 
any  creditor  of  the  testator,  in  the  same  manner,  and  under  the  like 
regulations  and  restrictions,  as  letters  of  administration,  in  case  of  in- 


S  15.  Every  person  named  in  a  will  as  executor,  and  not  named  as  Ezaewmi 
such  in  the  letters  testamentary,  or  in  letters  of  administration  withiottannotto 
tbe  will  annexed,  shall  be  deemed  to  be  superseded  thereby,  and  shall 
have  no  power  or  authority  whatever,  as  such  executor,  imtil  he  shall 
a|ipear  and  qualify. 

S  16.  No  executor  named  in  a  will,  shall,  before  letters  testamen-  Power  of  u* 
tary  are  granted,  have  any  power  to  dispose  of  any  part  of  the  estate  ^en. 
of  the  testator,  except  to  pay  funeral  charges,  nor  to  interfere  with 
such  estate  in  any  manner,  further  than  is  necessary  for  its  preserva- 
tion. 

S  17.  No  executor  of  an  executor,  shall,  as  such,  be  authorised  to  ^««utorof 
ttdminisier  on  the  estate  of  the  first  testator ;  but  on  the  death  of  the  j^," j^^ 


TO         ^  REVISED  STATUTES  OF  [fakt». 

TITLE  a  surrogate ;  and  by  giving  such  consent  he  shall  be  deemed  responsi- 
^^^^^^  ble  for  her  acts  jointly  with  her. 

2tf?ieiS«  ^  ^'  ^^  ^®  disability  of  a  person  under  age,  or  being  an  alien,  or  a 
SlSJi*^  **  married  woman,  named  as  executor  in  any  will,  shall  be  removed, 
before  the  execution  of  such  will  is  completed,  such  person  shall  be 
entitled  on  application,  to  supplementary  letters  testamentary,  to  be 
issued  in  the  same  manner  as  the  original  letters,  and  shall  thereupon 
be  authorised  to  join,  in  the  execution  of  such  will,  with  the  persons 
previously  appointed. 

If  cnditor,        S  6.  If  objections  be  made  by  any  creditor  of  the  testator,  or  any 

•zBcator,      legatee,  relative,  or  other  person  interested  in  his  estate  against  grant- 

inquira:       ing  letters  testamentary,  to  one  or  more  of  the  persons  named  in  the 

rsqnirad.      will  as  exocutors,  the  surrogate  shall  inquire  into  such  ol:yections ; 

and  if  it  appear  that  the  circumstances  of  any  person  named  as  such 

executor,  are  such,  that  in  the  opinion  of  the  surrogate  they  would 

not  afford  adequate  security  to  the  creditors,  legatees  and  relatives  of 

the  deceased,  for  the  due  administration  of  the  estate,  he  may  refose 

letters  testamentary  to  any  such  person,  until  he  shall  give  the  like 

bond  as  is  required  by  law,  of  administrators  in  cases  of  intestacy. 

NoD-randeot      S  7.  If  any  person  applying  for  letters  testamentary,  shall  be  a 
^T^brad.     non-resident  of  the  state,  such  letters  shall  not  b&  granted  until  the 
applicant  shall  give  the  like  bond. 

Execator         $  8.  Any  pcrson  named  as  executor  in  a  will,  may  renounce  such 

nounce.       appointment,  by  an  instrument  in  writing  under  his  hand,  attested  by 

two  witnesses,  and  on  the  same  being  proved  to  the  satisfaction  of  the 

surrogate,  who  took  proof  of  the  will,  it  shall  be  filed  and  recorded 

by  him.*® 

sommoni  to  S  9.  If  any  person  named  as  executor,  shall  not  appear  to  qualifyi 
u  executor,  and  take  upon  himself  the  execution  of  a  will,  within  thirty  days  after 
the  same  was  proved,  and  shall  not  have  renounced,  the  surrogate 
shall,  on  application  of  any  other  executor,  or  of  the  widow,  or  any  of 
the  next  of  kin,  or  any  legatee,  or  creditor  of  the  testator,  issue  a  sum- 
mons directed  to  such  executor,  requiring  him  to  appear  and  qualify, 
within  a  certain  time  therein  to  be  limited,  or  that,  in  default  thereof, 
he  will  be  deemed  to  have  renounced  the  said  appointment. 

Row  served.  ^  10.  If  the  person  to  whom  such  summons  is  directed,  reside  with- 
in this  state,  it  shall  be  served  personally  on  him,  at  least  fourteen 
days  before  the  time  limited  therein  for  him  to  appear.  And  if  he  re- 
side, or  be,  out  of  the  state,  or  his  residence  be  unknown,  such  sum- 
mons may  be  served  by  publishing  it  in  the  state  paper,  for  at  least  six 
weeks  befote  the  time  therein  specified  for  such  person  to  appear. 

(18)  1  R.  L.  449,  §  16. 
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S 11.  In  case  sickness,  or  other  accident,  or  anj  reasonable  cause,    ^^'^'  ^' 
•xkt,  to  prevent  the  attendance  of  such  person,  upon  the  same  being  g^JJ^Xto 
proved  to  the  surrogate,  he  may,  in  his  discretion,  ullow  a  further  time  £J4Jf  ^. 
fcr  such  person  to  appear  and  qualify. 

$  12.  If  any  person,  so  notified,  shall  not  appear,  according  to  the  whaan^oa- 
tenor  of  such  summons,  or  within  the  time  allowed  by  the  order  ofhavere- 
the  surrogate,  and  qualify  as  an  executor,  by  taking  an  oath  and  giv-  "^ 
iog  a  bood,  if  one  shall  have  been  required,  he  shall  be  deemed  to 
bATe  renounced  the  appointment  of  executor,  and  the  surrogate  shall 
thereupon  enter  an  order,  reciting  the  said  summons,  the  proof  of  the 
Kr?ice  thereof,  and  such  subsequent  order,  allowing  time,  if  any  \i(a8 
made,  and  the  neglect  of  such  person  to  appear  and  qualify,  and  de- 
daring  and  decreeing,  that  such  person  has  renounced  his  appoint- 
ment as  such  executor. 

5 13.  Before  any  letters  testamentary  shall  issue  to  any  executor,  EzMutor  to 
he  shall  take  and  subscribe  an  oath  or  affirmation  before  the  surrogate, 

or  in  case  of  sickness,  or  other  inability  to  attend  the  surrogate,  before 
any  officer  authorised  to  administer  oaths,  that  he  will  fiiithfully  and 
honestly  discharge  the  duties  of  an  executor ;  which  oath  shall  be 
filed  in  the  office  of  the  surrogate. 

5 14.  If  all  the  persons  named  in  a  will  as  executors,  shall  renounce,  when  i«tte{t 
or  after  summons  issued  and  served  as  aforesaid,  shall  neglect  to  quali-  wUh  tST^ 
^,  or  shall  be  legally  incompetent,  then  letters  testamentary  shall  issue,  to  ww'."*^ 
and  adnunistration  with  the  will  annexed  be  granted,  as  if  no  execu- 
tors were  named  in  such  will,  to  the  residuary  legatees,  or  some  or 

one  of  them,  if  there  be  any ;  if  there  be  none  that  will  accept,  then 
to  any  principal  or  specific  legatee,  if  there  be  any ;  if  there  be  none  that 
will  accept,  then  to  the  widow  and  next  of  kin  of  the  testator,  or  to 
vsj  creditor  of  the  testator,  in  the  same  manner,  and  under  the  like 
ngolations  and  restrictions,  as  letters  of  administration^  in  case  of  in- 
testacy. 

5 15.  Every  person  named  in  a  will  as  executor,  and  not  named  as  EMcutora 
such  in  the  letters  testamentary,  or  in  letters  of  administration  with  lettennotto 
the  will  annexed,  shall  be  deemed  to  be  superseded  thereby,  and  shall 

hare  no  power  or  authority  whatever,  as  such  executor,  imtil  he  shall 
^pear  and  qualify. 

5 16.  No  executor  named  in  a  will,  shall,  before  letters  testamen-  Pow«r  ofez* 
t^  are  granted,  have  any  power  to  dispose  of  any  part  of  the  estate  ^en. 

rf  the  testator,  except  to  pay  funeral  charges,  nor  to  interfere  with 
inch  estate  in  any  manner,  further  than  is  necessary  for  its  preserva- 
tion. 

5 17.  No  executor  of  an  executor,  shall,  as  such,  be  authorised  to  ^^^'?L 

^y    ,  ^  *  f  *  ajceeutor  not 

^^iiQiiuster  on  the  estate  of  the  first  testator :  but  on  the  death  of  the  f^a^""^' 


T*  REVISED  STATUTES  OF  [runn. 

TTTLBt.  sole  or  sunriving  executor  of  any  last  will,  letten  ct  administratioD 
^^•^^^^^^  with  the  will  annexed,  of  the  assets  of  the  first  testator  left  unadminis* 
tered,  shall  be  issued  in  the  manner  and  with  the  authority  herein  af« 
ter  provided. 

CMppiaiBt  S  18.  If  after  letters  testamentary  shall  have  been  granted  to  any 
ecotor-.^mr-  person,  named  as  executor,  in  any  will,  complaint  shall  be  made  to 
^u^  the  surrogate  of  the  county  in  which  such  letters  were  granted,  by  any 
person  interested  in  the  estate  of  the  deceased,  that  the  person  so  ap- 
pointed executor  has  become  incompetent  by  law  to  serve  as  such,  or 
that  his  circumstances  are  so  precarious  as  not  to  afford  adequate  se- 
curity for  bis  due  administration  of  the  estate,  or  that  he  has  removed, 
or  is  about  to  remove,  from  this  state,  the  surrogate  shall  proceed  to 
inquire  into  such  complaint. 

CiutioDto  S  \9.  Such  surrogate  shall  thereupon  issue  a  citation  to  the  person 
Pjained  of,  complaiucd  of,  requiring  him  to  appear  before  such  surrogate,  at  a  day 
wmrod.  and  place  therein  to  be  specified,  to  show  cause  why  he  should  not  be 
superseded ;  which  citation  shall  be  personally  served  on  the  person 
to  whom  it  may  be  directed,  at  least  six  days  before  the  return  there* 
of,  if  he  be  in  the  county;  and  if  he  shall  have  absconded  from  sucb 
county,  it  may  be  served  by  leaving  it  at  his  place  of  residence. 

i>roe«ediogi;  S  20.  Upon  duc  proof  of  the  service  of  such  citation,  the  surrogate 
iorna^b?''  shall  procecd  at  the  day  appointed,  or  on  such  other  day  as  he  shall 
SJ^bond?  appoint,  to  hear  the  proofii  and  allegations  of  the  parties ;  and  if  it  ap- 
pear that  the  circumstances  of  the  person  so  appointed,  are  predh'tous 
as  aforesaid,  or  that  such  person  has  removed,  or  is  about  to  remove, 
firom  this  state,  he  shall  require  such  person  to  give  bond  with  sure« 
ties,  like  those  required  by  law  of  administrators,  within  a  reasonable 
time,  not  exceeding  five  dajrs. 

JJJjj^tobe  S  21.  If  such  person  neglect  to  give  such  bond,  or  if  it  appear  that 
^c  '  he  is  legally  incompetent  to  serve  as  executor,  the  surrogate  shall  by 
order  supersede  the  letters  testamentary  so  issued  to  such  person, 
whose  authority  and  rights  as  an  executor  shall  thereupon  cease ;  and 
if  there  be  no  acting  executor  of  such  will,  the  surrogate  shall  grant 
letters  of  administration  with  the  will  annexed,  of  the  assets  of  the 
deceased  left  unadministered,  as  provided  in  this  Title. 

Adminuirt-       §  22.  In  all  cascs  where  letters  of  administration  with  the  will  an- 

S?nttMi5d.  nexed,  shall  be  granted,  the  will  of  the  deceased  shall  be  observed 

and  performed ;  and  the  administrators  with  such  will,  shall  have  the 

rights  and  powers,  and  be  subject  to  the  same  duties,  as  if  they  bad 

been  named  executors  in  such  will.^® 


(19)  1 R.  L.  816,  §  21. 
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Of  granting  Letters  of  Administration  with  the  WtU  annexed^ 

and  in  cases  of  Intestacy. 

%K.  SL  SorrogBte  of  each  county,  in  certam  cmcs  to  hare  excltuiTe  jurisdiction. 

2i.  Jnrifdiction  of  rarrogates  in  regard  to  non-ruident  inteitatea ;  when  exdnf ire. 

25.  Administrator  first  appointed  in  such  case,  to  haye  exdusiTe  authoritjr,  fte. 

26.  Bdbte  letters  granted,  death  of  intestate  to  be  prored,  and  how* 

27.  Who  entitled  to  letters  of  administration,  and  in  what  order. 

2Si  Order  of  prefeience  where  diere  are  seyeral  persons  in  same  degree. 

29.  Administration  on  estate  of  mairied  woman,  to  be  granted  to  husband,  Ite. 

30.  If  gnoited  to  another,  balanee  of  assets  to  be  paid  to  husband. 

SI.  Foreign  executors,  ftc.  when  entitled  to  administration  on  estates  of  non-reaideats. 

22.  Certain  persons  declared  incapable  of  receiring  letters  of  administration. 

ni  If  minor  be  entitled,  letters  to  be  granted  to  bis  guaidian. 

M.  When  peraon  not  entitled  may  be  joined  in  letters. 

25.  Renunciation  of  persons  haying  prior  rig^t ;  citation  to  such  persons. 

16.  Citation  how  to  be  seryed. 

27.  Attorney-general  to  be  cited,  unless  it  be  shewn  that  intestate  left  kindred. 

2S.  Special  letters  for  the  collection  of  intestate's  effects,  when  to  be  issued. 

39.  Authority  and  duties  of  such  collector. 

40l  Powers  of  collector  -vHien  to  cease ;  his  duty  thereupon. 

41.  Ereiy  adnainistrator  or  collector  to  take  oath,  before  l^en  are  issued. 

42.  Administrator  to  give  bond  with  sureties ;  penalty  and  condition  thereof. 
43^  CdDector  to  giye  bond ;  penalty  and  condition  thereof. 

3  23.  The  surrc^ate  of  each  county  shall  have  sole  and  exclusive  sarroyatM 
poww,  within  the  county  for  which  he  may  be  appointed,  to  grant  oxeiuiireju- 
letters  of  administration  of  the  goods,  chattels,  and  credits  of  persons 
dying  intestate,  in  the  following  cases  : 

1.  Where  an  intestate,  at  or  immediately  previous  to  his  death, 
m  an  inhabitant  of  the  county  of  such  surrogate,  in  whatever  place 
nch  death  may  have  happened : 

2.  Where  an  intestate,  not  being  an  inhabitant  of  this  state,  shall 
die  in  the  county  of  such  surrogate,  leaving  assets  therein : 

3.  Where  an  intestate,  not  being  an  inhabitant  of  this  state,  shall 
die  oat  of  the  state,  leaving  assets  in  the  county  of  such  surrogate, 
ud  in  no  other  county : 

4.  Where  an  intestate,  not  being  an  inhabitant  of  this  state,  shall 
die  out  of  the  state,  not  leaving  assets  therein,  but  assets  of  such  in- 
testate shall  theceafier  come  into  the  county  of  such  surrogate.^ 

S  24.  Whenever  an  intestate,  not  being  an  inhabitant  of  this  state,  NoD-mid«nt 
Aell  die  out  of  the  state  leaving  assets  in  several  counties,  or  assets  "'**'^*^' 
of  soch  intestate  shall  after  his  death  come  into  several  counties,  the 
nrri^te  of  any  connty  in  which  such  assets  shall  be,  shall  have 
power  to  grant  letters  of  administration  on  the  estate  of  such  intes- 
tate ;  but  die  surrogate,  who  shall  first  grant  letters  of  administration 
on  tnch  estate,  shall  be  deemed  thereby,  to  have  acquired  sole  and 
exclusive  jurisdiction  over  such  estate,  and  shall  be  vested  with  all 
the  powers  incidental  thereto.^ 

(99)  IB.  li.  440,  §8;  Laws  of  1828>  p.  62,  §  S ;  1684,  P« 

VOL.  n.  10 


74  REVISED  STATUTES  OF  [pamh. 

TiTLB  %.  ^  25.  The  persons  appeinted  admiiurtnlors,  by  the  surrogate  wbo 
ib^ulu!!!!^  shall  have  first  granted  letters  oradministratioD)  in  the  cases  specified 
tratorfint     in  tho  Isst  sectlon,  shall  hare  sole  and  exclusive  authority  as  such, 

appoiBtMl  to 

haveezda-  and  shall  be  entitled  to  demand  and  recover  firom  every  person  subse- 
tfi  ^«  quently  appobted. administrator  of  the  same  estate,  the  assets  of  the 
deceased  in  his  hands.  But  all  acta  in  good  frith,  of  such  subsequent 
administrator,  done  before  notice  of  such  previous  letters,  shall  be 
valid ;  and  all  suits  commenced  by  him,  may  be  continued  by  and  in 
the  name  of,  the  first  administrators.*^ 

Doathofin-  ^  £$.  Before  any  letters  of  administration  shall  be  eranted  on  the 
^oYodiaiid  estate  of  any  person  mo  fldudl  have  died  intestate,  the  foct  of  such  per* 
son's  dying  intestate  shall  be  proved  to  tfie  satisfaction  ef  the  surro- 
gate ;  who  shall  examine  the  persons  applying  for  ouch  letters,  on  oath, 
touching  the  time,  place,  and  manner  of  die  deadi,  and  whether  or  not 
the  party  dying  left  any  will ;  and  be  may  also  in  like  n^aoner  exa- 
mine any  other  person,  and  may  compel  such  person  to  attend  as  a 
witness  for  that  purpose.^ 

to  btt^^S^  S  27.  Administration,  in  case  of  intestacy,  shall  be  granted  to  the 
wiminuiirar  relativos  of  the  deceased,  who  would  be  entitled  to  succeed  to  his 
vhaioidff.  pers<»al  estate,  if  they  or  any  of  them  will  accept  (he  sane,  in  the 
fblfewing  order :  First,  to  the  widow ;  second,  to  the  dnMren ;  third, 
to  the  father;  fourth,  to  the  brothers;  fifth,  to  the  nstets;  sixth  to  the 
grandchildren ;  seventh,  to  any  other  of  the  next  of  kin  who  would  be 
entitled  to  share  in  the  distribution  of  the  estate.  If  any  of  the  per* 
sons  so  entitled  be  minors,  administration  shall  be  granted  to  their 
guardians;  if  none  of  the  said  relatives  or  guardians  will'  accept  die 
same,  then  to  the  creditors  of  die  ^ceased;  and  the  creditor  first  Vf- 
plying,  if  otherwise  competent,  drntl  be  entitled  to  a  preference ;  if 
no  creditor  apply,  then  to  any  other  person  or  persons  legally  compe- 
tent ;  but  in  die  city  of  New- York,  the  publk  administrator  shall 
have  preference  afler  the  next  of  kin,  over  creators  and  alt  other  per- 
sons ;  and  in  the  other  counties  of  this  state,  die  county  treasurer  shall 
have  preference  next  ailer  creditors,  over  all  odier  persons.  And  in 
the  €»se  of  a  married  wottaadyk^  intestate,  her  husband  aball  be  en- 
titled to  administratim,  in  preference  to  any  other  person  as  herein 
a(ler  pr^vided.^' 

ordorof  m^     ^  28.  Whou  dtcro  shaH  be  several  persons  of  the  same  degisee  of 

■overai  In     kindred  to  the  intestate,  entitled  to  administration,  they  shall  be  pre- 

Mme  egiw.  ^^^  j^  ^  foUowiug  ordcT !  Fifst,  malos  to  Ibnuiles ;  seeond,  tela- 

dves  of  the  whole  blood  to  those  of  the  half  Mood ;  thnrd,  unmarried 

women  to  such  as  are  married ;  and  when  tfiere  are  several  persons 

(SI)  1R.L.  445,§8;Lftinof  18a»p.eS,§»;lflM,p.m    (tt)  1R.L.  M,^^ 
(aS)lR.L.S14»§17;4M^§t. 
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eqwBj  wtitied  to  admiautiatioD,  thd  iunrogate  may,  m  hus  diacretion,   a*t.  2. 
gnnt  letten,  to  o&e  or  more  of  such  persona.  ^^i^v^^/ 

S  89.  A  husband,  as  such,  if  otherwise  competent  according  to  law,  Admioigtr*. 
ifcan  be  solely  entitled  to  administration  on  the  estate  of  his  wife,  and  ofi«rS**" 
Aall  give  bond  as  other  persons,  but  shall  be  liable  as  administrator,  pS't?'* 
ix  the  debts  of  his  wife,  only  to  the  extent  of  the  assets  received  by  "***"**  **^ 
kirn.    If  he  shall  not  take  out  letters  of  administration  on  her  estate, 
ie  shall  be  presumed  to  have  assets  in  his  hands,  sufficient  to  satisfy 
ker  debts,  and  shall  be  liable  therefor :  and  if  he  shall  die,  leaving 
Wf  aaseto  of  hia  wife  unadministered,  they  shall  pass  to  his  executors 
« administetora,  as  part  of  his  personal  estate,  but  shall  be  liaUe  for 
Wdebts  to  her  oreditors,  in  preference  tfi  the  creditoiv  of  the  bus* 
Uffld.^ 

S  SO.  If  letters  of  administration  on  the  estate  of  a  married  woman,  n.  if  gr»nM 
■Ul  be  granted  to  any  other  person  than  her  husband,  by  reason  of  loX^rd": 
b  oqrlect,  refusal,  or  incompetency  to  take  the  same,  such  adminis-  ^***  * 
tntor  shall  account  for,  and  pay  over,  the  assets  remaining  in  his 
■nodi,  after  the  payment  of  debts,  to  such  husband,  ot  his  personal 
SBpMestativea. 

8  81.  In  aU  cases  where  persons,  not  inhabitants  of  this  state,  shall  Foreign  * 
fc,  leaving  assets  in  this  state,  if  no  appKcation  for  letters  of  admin-  SKTi  *V 
i*tfkm  be  made  by  a  relative  entitled  thereto,  and  legally  compe-nSiiS " '"' 
tart,  and  it  shall  appear  that  letters  of  administration  on  the  same  es-  JSw^. 
We,  or  letters  testamentary,  have  been  granted  by  competent  author- 
i^,  in  any  other  state  of  the  United  States,  then  the  person  so  ap- 
fODtod,  on  producing  such  letters,  shall  be  entitled  to  letters  of  ad- 
Konlratiim  in  preference  to  creditors,  or  any  other  persons,  except 
Ab  (ndilic  administrator  in  the  city  d*  New- York. 

5  St.  No  letters  of  administration  shall  be  granted  to  a  person  con-  ccrtoia  p.  r- 
^nM  of  an  infamous  crime,  nor  to  any  one  incapable  by  law  of  mak-  InM^bto'of' 
Bg  a  contract,  nor  to  a  person  who  is  not  a  citrzen  of  the  United  States,  ta?of  Mi.i^' 
nor  ts  any  one  who  is  under  twenty-one  years  of  age,  nor  to  any  per-  *"*'"^'""* ' 
>Q  wbo  shall  be  judged  incompetent  by  the  surrogate,  to  execute  the 
<btiei  of  such  trust,  by  reason  of  drunkenness,  improvidence,  or  want 
of  understanding,  nor  to  any  married  woman ;  but  where  a  married 
^>onin  is  entitled  to  administration,  the  same  may  be  granted  to  her 
littkiBd  in  her  rigl^t  and  behal£ 

i  3S.  If  any  person  who  would  otherwise  be  entitled  to  letters  of  ULien  wiieu 
ttastration  as  next  of  kin,  or  to  letters  of  administration  with  the  tomin^."''*^ 
viKaimexed,  as  residuary  or  fipecific  legatee,  shall  be  a  minor,  such 
htters  iball  be  granted  to  his  guardian,  being  in  all  respects  compe- 
^  IB  piefeienoe  to  creditors  or  other  persons. 

(24)  1  a.  L.  SH  §  17. 
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TITLE  %.  $  S4.  Administration  may  be  granted  to  one  or  more  competent 
^iJ^^^^^^  persons,  although  not  entitled  to  the  same,  with  the  consent  of  the 
roa'b^^v  .  P®''^^  entitled,  to  be  joined  with  such  person ;  which  consent  shall 
•d  in  letters,  be  in  Writing,  and  be  filed  in  the  office  of  the  surrogate. 

Benimeiatioii  $  S5.  When  any  person  shall  apply  for  administration,  either  widi 
haYing  prior  the  wUl  annoxod,  or  in  case  of  intestacy,  and  there  shall  be  any  other 
tiontI>sacb  porson  having  prior  right  to  such  administration,  the  applicant  shall 
produce,  prove,  and  file  with  the  surrogate,  a  written  renunciation  of 
the  persons  having,  such  prior  right.  If  he  fail  to  do  so,  before  any 
such  letters  shall  be  granted,  a  citation  shall  be  issued  to  all  persooi 
having  such  prior  right,  to  show  cause  at  a  day  to  be  therein  speci- 
fied, why  administration  should  not  be  granted  to  such  applicant^ 

Sbfilw^  S  86.  If  any  person  to  whom  such  citation  shall  be  directed,  shall 
reside  within  the  county  of  such  surrogate,  such  citation  shall  be  serv- 
ed personally,  or  by  leaving  a  copy  at  the  residence  of  such  person,  at 
least  six  days  before  the  return  day  thereof;  if  any  such  person  reside 
out  of  such  county,  but  within  the  state,  and  such  residence  can  be  as- 
certained, service  shall  be  made  in  the  same  manner,  at  least  forty 
days  before  the  return  day  of  the  citation :  if  any  such  person  reside 
out  of  the  state,  or  his  residence  can  not  be  ascertained,  sudi  citation 
may  be  personally  served  without  the  state,  forty  days  befiire  its  re- 
turn, or  may  be  published  once  in  each  week,  for  six  weeks  success 
sively,  in  the  state  paper.^^  • 

Attomey-p.      §37.  lu  all  cases  of  application  for  lottors  of  administration  in  cascs 
cited,  unieis  of  intestacv,  a  citation  to  show  cause  as  aforesaid,  shall  be  issued  to 

it  be  »hown  *  •  i  «  •  t     ^        xU 

SS'kindSi**  served  on,  the  attorney-general,  at  least  twenty  days  before  tne 
return  day  thereof,  previous  to  granting  such  letters,  unless  it  shall  be 
shown  to  the  surrogate,  by  the  affidavit  of  the  applicant,  or  other  writ- 
ten proof,  that  the  intestate  left  kindred  entitled  to  his  estate,  specify- 
ing the  names  of  such  kindred,  and  their  places  of  residence,  as  &r  as 
the  same  can  be  ascertained.^ 

coiieettfr  S  38.  In  caso  of  a  contest  relative  to  the  proof  of  a  will,  or  relative 
rp^ntedT  to  the  right  to  letters  testamentary,  or  when  by  reason  of  the  absence 
firom  this  state  of  any  executor  named  in  a  will,  or  by  any  other  cause, 
a  delay  is  necessarily  produced,  in  granting  such  letters,  the  surrogate 
authorised  to  grant  the  same  may,  in  his  discretion,  issue  special  let- 
ters of  administration  to  one  or  more  persons,  authorising  the  collec- 
tion and  preservation  of  the  goods  of  the  deceased.  ^ 

AQthority  5  89.  Every  collector  so  appointed,  shall  have  authority  to  collect 
Smd!!Si<  the  goods,  chattels,  personal  estate,  and  debts  of  the  deceased ;  and  to 
secure  the  same,  at  such  reasonable  expense  'as  the  surrogate  shall 
allow;  and  for  those  purposes  may  maintain  suits  as  an  administra' 

s ^^ 

(SS)  I  R.L.44ff,§e. 
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tor.     Under  the  direction  of  the  surrogate,  he  may  sell  such  of  the    akt.  s. 
said  goods  as  shall  be  perishable,  after  the  same  shall  have  been  ap-  S^><^^ 
praised. 

S  40.  Upon  letters  testamentary,  or  of  administration,  being  grant-  Powm  of 
ed,  the  power  and  authm'ity  of  such  collector  shall  cease ;  but  any  when  to 
suit  brought  by  him  may  be  continued  by  the  executor  or  administra-  duty  ttw 
tor,  in  the  name  of  such  collector,  which  he  shall  not  have  power  to  "^"^ 
faoontinue  or  release.     And  such  collector  shall,  on  demand,  deliver 
to  the  executor  or  administrator,  all  the  property  and  money  of  the  de- 
ceased in  his  hands,  and  shall  render  an  account,  on  oath,  to  the  surro- 
gate, of  aU  his  proceedings,  upon  being  cited  for  that  purpose,  or 
wilhoat  such  citati<»k.    Such  delivery  and  account  may  be  enforced 
by  an  order  of  the  surrogate,  and  by  attachment  to  be  issued  by  him  as 
in  other  cases  of  administrators. 

$  41.  Befwe  any  letters  of  administration  witl^  the  will  annexed,  smy  admi- 
or  tn  cases  of  intestacy,  shall  be  issued  to  aiiy  administrator  or  col-eou«ctorto 
lector,  be  shall  take  and  subscribe  an  oath  ojt  affirmation  before  the 
sorrogate,  or  in  case  of  sickness  or  other  inaliility  to  attend  the  swto- 
giale,  before  any  officer  authorised  to  administer  oaths,  that  he  will 
well^  honestly  and  faithfully,  discharge  the  duty  of  administrator  or 
ooUectcMT,  as  the  case  may  be,  according  to  law. 

S  42.  Every  person  appointed  administrator  shall,  before  receiving  Admini«tm. 
letters,  execute  a  bond  to  the  people  of  this  state,  with  two  or  more  um^wlth 
oompetent  sureties,  to  be  approved  by  the  surrogate,  and  to  be  jointly  ^;!*^ii^ 
and  severally  bound.     The  penalty  in  such  bond  shall  not  be  less  SSIraof?" 
dian  twice  the  value  of  the  personal  estate  of  which  the  deceased  died 
possessed,  which  value  shall  be  ascertained  by  the  surrogate,  by  the 
examination  on  oath  of  the  party  applying,  and  of  every  other  person 
be  may  think  proper  to  examine.     The  bond  shall  be  conditioned, 
tbat  such  administrator  shall  faithfully  execute  the  trust  reposed  in 
him  as  such,  and  also  that  he  shall  obey  all  orders  of  such  surrogate, 
linwrhing  the  administration  of  the  estate  committed  to  him.^ 

S  43.  Every  collector  appointed  by  special  letters,  shall  execute  a  coiiaoror  •• 
kmd,  with  sureties,  to  be  approved  as  aforesaid,  in  the  same  penal-  p!,na!tP^ 
tf  as  in  tEe  case  of  an  administrator,  and  the  same  proceedings  shall  ^^r° 
k  had  to  ascertain  such  penalty.    The  condition  of  such  bond  shall  be, 
that  be  will  make  a  true  and  perfect  inventory  of  such  of  the  assets  of 
the  deceased,  as  shall  come  to  his  possession  or  knowledge,  and  re- 
turn the  same  within  three  months,  to  the  office  of  the  surrogate  grant- 
ing sodi  letters;  that  he  will  faithfully  and  truly  account  for  all 
property,  money,  and  things  in  action,  received  by  him  as  such  col- 
lector, whenever  required  by  the  said  surrogate,  or  any  other  court  of 
competent  authority,  and  will  faithfully  deliver  up  the  same,  to  the 

(26)  I R.  L.  417,  §  10. 
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TITLES,  femofk  or  persons  who  shall  be  appointed  executors  or  adninistratoii 
^"^"^^^^  of  the  deceased,  or  to  such  other  person  as  shall  be  authorised  to  i^ 
ceive  the  same  by  such  surrogate. 

ARTIC1.B  THIRD. 

General  Promsiona  relating  to  Lettere  Teatatnentary  and  of 
Administration  ;  Miscellaneous  Provisions  respecting  the  Du- 
Hes  of  Surrogates  J  and  the  Recording  of  WUls  and  Letters. 

Ssc.  44.  When  one  of  aeyeral  executors,  &c.  becomes  incompetent,  the  oUiers  to  proceed. 
46.  If  aD  become  ioeompetent,  fte.  new  ftetten  to  Jinie,  tnd  eflbettbenof. 
46.  Upon  wiU  beinf  prored,  admimitntioB  to  benvokied,  anilsttois  to  beuMtdL 
4nf.  What  acts  of  executors,  Slc.  remored  or  suspended,  to  be  valid. 
48.  In  what  cases  surrogate  not  to  act  in  proring  will  or  granting  letters. 
4S.  In  flvefacaeee,  Snt  jodgs  of  oountyto  Mt ;  hi«  pOTren. 
SO.  First  judge  of  county  to  act  when  surrogate's  oi&ce  is  Tacaat. 

61.  Powers  of  first  judge  in  the  cases  provided. 

62.  To  use  seal  of  the  common  pleas,  and  to  deposit  pipcn  with  eomlj  dnk. 

68.  To  record  wills  and  letters  in  surrogate's  books,  and  to  certify  them. 

Si.  If  surrogate  and  first  judge  interested,  eroAc«0Taaaat,dlatriQtfltt«mqrtaflot. 

66.  Letters  testamentaiy,  Sie,  how  to  be  issued,  tested,  signed  and  sealed. 

66.  Effect  of  letters  testamentary,  &c.  as  evidence. 

ST.  Testimony  on  proof  of  will,  fte.  how  taken,  entered  and  pfceetfwL 

66.  Wills  proved  and  letters  granted  to  be  reoetdcd  ;  reeord,  Ae.  to  be  evidwiti 

69.  Copies  of  certain  wills  to  be  sent  to  secretary  of  state  ;  expense  how  paid. 

SO.  Unauthorised  persons  interfering  widi  estates,  to  accooat,  and  not  to  retara  ftt 
debts  doe  them. 

onteKeeU-  S  44.  In  casc  any  one  of  several  executors  or  administrators,  to 
wiua^ia-  whom  letters  testamentary  or  of  administration  shall  have  been  grant- 
j^^'^"^'  ed,  shall  die,  become  lunatic,  convict  of  an  infamous  ofbnce^  or  other* 
wise  become  incapable  of  executing  the  trust  reposed  in  him,  or  in 
case  the  letters  testamentary  or  of  administration  shall  be  revoked  or 
annulled  according  to  law,  with  respect  to  any  one  executor  or  adt 
ministrator,  then  the  remaining  executors  and  administrators  shall 
proceed  and  complete  the  execution  of  the  will  or  the  administration, 
according  to  law. 

Aiibw»miBg  S  45.  If  all  such  executors  or  administrators  shall  die,  or  become 
tnecmiMtant,'  ju^apable,  as  aforcsaid,  or  the  power  and  authority  of  all  of  them 
shall  be  revoked  according  to  law,  the  surrogate  having  authority  to 
grant  letters  originally,  shall  issue  letters  of  administration  upon  the 
goods,  chattels,  credits  and  efiects  of  the  deceased  left  unadministeredy 
with  the  will  annexed,  or  otherwise,  as  the  case  may  be,  to  the 
widow  or  next  of  kin,  or  creditors  of  the  deceased,  or  others,  in  the 
same  manner  as  herein  beibre  directed,  in  relation  to  original  letteis^ 
of  administraticm ;  which  administrator  shall  give  bonds  in  the  like 
penalty,  with  Uke  sureties  and  conditions,  as  herein  before  required ' 
of  administrators,  and  shall  have  the  like  power  and  authority.  And 
such  letters  shall  supersede  all  former  and  other  letters  testamentary, 
and  of  administration,  upon  the  same  estate. 

Admbustrar      S  46.  If  after  granting  any  letters  of  administration  on  the  groond  of 
te?s7ok«i?  intestacy,  any  will  shall  be  subsequently  proved,  and  letters  testamen- 
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tMf  or  of  adniniBtralioo,  with  the  wiO  annexed,  be  thereupon  ueued,  a>t*  ^ 
a  reroeetaon  of  such  lelten  of  adminiitration  shall  be  made  by  the  ^^^"^^^^^ 
wffugato ;  and  until  the  sasie  be  made  and  served  on  each  adminia* 
tator,  his  acts  done  in  good  faith  shall  be  valid ;  and  the  executors 
to  whom  letters  testamentary  diall  be  issued,  shall  be  entitled  to 
demand,  collect,  and  sue  for,  the  goods,  chattels,  and  effects  remain- 
ing unadministered.^ 

S  47«  All  sales  made  in  fi^ood  faith,  and  all  lawful  acts  done,  either  ^^  o^ »^ 
ij  administrators  before  notice  of  a  will,  or  by  executors  or  adminis-  w>>«n  raud. 
tralors,  who  may  be  removed  or  superseded,  or  who  may  become  in« 
capable,  diall  remain  valid,  and  shall  not  be  impeached,  on  any  will 
afterwards  appearing,  or  by  any  subsequent  revocation  or  superseding 
of  tbe  antfaori^  of  such  executors  or  administrators.^''^ 

S  48*  No  surroficate  shall  admit  to  probate  any  wilL  or  irrant  let-  when  man- 

i»    %     '    '  .         •  '        cj  gate  «b«Il  not 

tera  testamentary  or  of  admmistration,  m  any  case,  or  upon  any  estate,  a«t. 
where  be  shall  be  interested  as  next  of  kin  to  the  deceased,  or  as  a 
legatee  or  devisee  under  such  will,  or  where  such  surrogate  shall  be 
named  as  executor  in  such  will.^ 

S  49.  When  any  surrogate  who  would  otherwise  be  authorised  to  pint  jodpto 
act,  shall  be  so  precluded  from  acting,  upon  a  representaticxi  and  due  *^ 
fioof  thereof,  to  the  first  judge  of  such  county,  such  judge  shall  be 
vested  with  all  the  powers  and  authority  of  the  surrogate,  in  relation 
to  the  proof  of  any  such  will,  and  the  granting  of  letters  testamentary 
or  ofadministration  thereon,  and  the  granting  of  letters  of  administra- 
tion, in  case  of  intestacy ;  and  shall  retain  jurisdiction  in  such  cases, 
far  all  the  purposes  contemplated  by  this  Chapter. 

S  SO.  When  the  oflice  of  surrogate  in  any  county  shall  be  vacant,!^ 
die  first  judge  of  the  county  shall  act  as  surrogate,  until  such  vacan- 
cf  be  supplied 

Sfil.  Whenever  the  first  judge  of  any  county  shall  act  as  surrogate,  Bifpow«i» 
imannt  to  die  fcmgoing  provisions,  he  shall  possess  all  the  powers 
aail  jnCfaority  of  a  surrogate,  in  the  same  manner,  under  the  same  re* 
■*TT*rnrr,  9»  we  herein  prescribed,  in  relation  to  such  surro^pte ;  and 
Us Ofdarswd decrees,  shall  in  like  manner  be.subject  to  appeal. 

9  SB'  Whenever  H  becomes  necessary  for  the  first  judge  to  use  a-whatMaito 
NoliB  the  eseeution  of  any  of  his  duties  or  powers  as  eurrogate,  he  "^*^®- 
shail  %e  andMnised  to  use  die  seal  ofdie  court  of  oonunon  pleas  of  hi» 
cuuiily,  widmut  ttny  diarge  dkerefor.     All  papers,  vouchers  and  do^ 
cnnettis  reoerred  by  inm,  and  whieh  are  required  to  be  retained  bf 
dbe  vorrogate,  diall  be  deposited  in  die  oflice  of  the  clerk  of  die  oom^' 

(27)  1 1^*  Xi.  918,  $  15.    (26)  1  R.  L.  440,  §  le. 
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TITLE  &  J5  63.  Whenever  any  will,  letters  testamentary,  or  of  administra- 
^^^^^^^^  ^M»,  shall  be  entitled  or  required  by  law,  to  be  recorded,  by  such 
J^^i**    first  judge,  acting  as  surrogate,  he  shall  record  the  same,  in  the  books 

kept  for  that  purpose,  by  the  surrogate,  in  his  own  hand  writing,  and 

shall  certify  the  same  under  his  own  hand. 

Dirtrieiattor-     S  54.  Whenever  the  surrogate  shall  be  precluded  from  acting  in 
mL  consequence  of  being  named  as  executor  in  any  will,  or  of  being  in- 

terested as  legatee,  or  devisee,  or  next  of  kin  of  the  deceased,  and  the 
first  judge  shall  be  named  as  executor  in  such  will,  with  such  surro- 
gate, or  shall  be  interested  as  next  of  kin  to  the  deceased,  or  as  a  lega- 
tee or  devisee  under  such  will ;  and  when  the  offices  of  surrogate  and 
first  judge  shall  both  be  vacant,  the  district  attorney  of  the  county  shall 
have  the  same  powers  as  are  given  by  the  preceding  sections  to  the 
first  judge,  and  may  proceed  in  the  same  manner. 

lUqaiiitMof  S  66.  All  letters  testamentary,  letters  of  administration  and  let- 
^•tt«i*«-  ters  appointing  any  collector,  shall  be  issued  in  the  name  of  the 
people  of  this  state,  and  shall  be  tested  in  the  name  of  the  surrogate, 
or  other  officer  granting  the  same,  and  shall  be  signed  by  him,  and 
sealed  with  the  seal  of  his  office ;  or  with  the  seal  of  the  court  of  com- 
mon pleas  of  such  county,  when  issued  by  the  first  judge,  or  district 
attorney.*' 

Their  eSbet  ^  ^^'  ^^  letters  testamentary  and  of  adininistration,  and  lettert 
appointing  a  collector,  granted  by  any  officer  having  jurisdiction,  shall 
be  conclusive  evidence  of  the  authority  of  the  persons  to  whom  the 
same  may  be  granted,  until  the  same  shall  be  reversed  on  appeal,  or 
revoked,  as  in  this  Chapter  provided. 

S  67.  The  testimcMiy  taken  by  any  surrogate,  in  relation  to  the 
of  teiiunaiiy.  proof  of  any  written  or  unwritten  will,  and  in  any  controversy  rela- 
ting to  the  granting  of  letters  testamentary  or  of  administration,  or  the 
revoking  of  the  same,  shall  be  reduced  to  writing,  and  shall  be  en- 
tered by  him,  in  a  proper  book  to  be  provided  and  preserved  as  part 
of  the  books  of  his  office ;  if  taken  by  any  first  judge,  or  district  attor* 
ney,  the  same  shall  be  filed  in  the  office  of  the  clerk  of  the  county* 

S  68.  Each  surrogate  shall  record  in  his  books,  to  be  provided  by 
u^^^  him,  all  wills  proved  before  him,  and  all  letters  testamentary  or  of 
administration,  and  all  letters  appointing  a  collector,  with  all  thing" 
concerning  the  same.  The  records  of  such  wills  and  letters,  and  the 
transcripts  thereof  duly  certified  by  the  surrogate  having  the  custody 
of  such  records,  under  his  seal  of  office,  shall  be  evidence  in  all  courts, 
so  far  as  respects  any  personal  estate,  in  the  same  manner  as  if  the 
originals  were  produced  and  proved.'^ 

liSIiwteBto     ^  *®'  '^^  surrogate  before  whom  any  will  of  a  person,  not  being 
SSr"*JI?J^  w^  inhabitant  of  this  state  at  the  time  of  his  death,  shall  be  proved, 


rttwyoTfltla 


(89)  IR.  L.445,§a    (SO)  A.  §7. 
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or  lAo  diall  grant  letters  of  administration  on  the  estate  of  any  person,  a&t.  i. 
who  at  his  death  was  not  an  inhabitant  of  this  state,  shall,  within  ten 
dajs  alter  admitting  such  will  to  probate,  or  granting  such  letters, 
tansmit  a  certified  copy  thereof  to  the  secretary  of  state,  to  be  filed 
Id  iiis  office,  the  expense  whereof  shall  be  paid  out  of  the  treasury, 
OD  the  warrant  of  the  comptroller,  upon  producing  the  certificate  of 
the  secretary  of  state,  of  the  receipt  of  such  copy.** 

860.  Every  person  who  shall  take  into  his  possession  any  of  the  ^xecutowto 
assets  of  any  testator  or  intestate,  without  being  thereto  duly  authoris-  ^onc- 
alas  executor,  administrator  or  collector,  or  without  authority  from 
the  executor,  administrator  or  collectoj",  shall  be  liable  to  account  for 
thefiiO  yahe  of  such  assets,  to  every  person  entitled  thereto,  and  shall 
06t  it  allowed  to  retain  or  deduct  from  such  assets,  for  any  debt  due 


TITLB  III. 

Of  THE  DUTIES  OF  EXECUTORS  AND  ADMINISTRATORS  IN  TAKING 
AKD  RETURNING  INVENTORIES,  IN  THE  PAYMENT  OF  DEBTS  AND 
LEGACIES,  IN  ACCOUNTING,  AND  IN  MAKING  DISTRIBUTION  TO 
NEXT  OF  KIN. 

^T.  I.— Of  their  duties  ia  caking  and  returning  inventories. 

^T.2.--0f  the  duties  of  executors  and  administrators,  in  the  payment  of  debts  and 

legacies. 
^T.l^^f  the  duties  of  executors  and  addiinistrators,  in  rendering  an  account,  and  io 

making  distribution  to  the  next  of  kin. 

ABTICUSI  FIRST. 

^ftketf"  DktUe$  ft»  ttdeing  a%d  returning  Inventories. 

*c.  I  Aj^naisers  of  property  to  be  apiMinted  ;  their  compensation. 
2.  Appfaisal  to  be  nade  by  them  and  executor  or  administrator. 
&•  Notice  of  appraisal,  how  and  on  whom  to  be  served  ;  its  contents- 
4*  Appnusers  to  take  oath ;  to  be  inserted  in  inventory, 
f*  Proceedings  of  appraisers. 
&  Assets  eamnarated,  which  go  to  executors. 
7.  Things  which  are  not  assets. 

&  Kig^  of  heirs  to  descendible  property,  not  affected  by  section  six. 
I.  Certain  other  articles  not  assets,  to  be  included  in  inventoiy,  in  certata  casas- 
I^  To  whom  such  articles  belong,  and  with  whom  to  remain. 
U.  Hortgages,  bonds,  &c.  to  be  partlevlaiiy  stated  in  inrentory. 
11  Money  and  hank  bills  received,  to  be  stated  ;  if  none,  the  fiict  to  be  mentioned. 
tt>  The  q>pointment  of  a  debtor  executor,  not  to  dischai|;e  debt, 
l^  IKsefaarge  of  any  debt  in  a  will,  to  be  deemed  a  specific  bequest. 
^  I^oplieatcs  of  inyentory  to  be  made ;  one  to  be  returned  to  surrogate. 
1&  Oath  to  be  taken  by  executor  or  administnutor,  to  be  endorsed  on  inventoiy. 
^-  Ob  aeglect  to  return  inrentory,  surrogate  to  issue  summons. 
^  IliovcBtory  not  retomed,  attaehmeat  to  issue,  and  executor,  Ike  to  be  hnpiJsMMd. 
^'  When  letters  to  be  revoked,  and  new  letters  to  be  issued, 
is.  Efitct  of  saeb  new  letters. 

^  When  bond  of  former  administrator,  &g.  to  be  prosecuted ;  prooeedia^  thereon. 
S.  When  and  by  whom  administrator,  &c.  imprisoned,  may  be  dischai^ged. 


(tl)  L«weori8a,p.e2,§2.    (82)  1  B.  L.  818,  §  18. 
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1*ITLE  3.  0i:c.  28.  tnrtniorj  nuky  be  retimed  by  trnt  exeeutor ;  those  refiuing,  to  ^riett'.dieir  ip. 
N^Rv^*^'  potatment. 

21.  New  assets  discorered,  to  be  appraised  and  inrentoried ;  inyentory  to  be  retuved. 

Appraisera.  ^  },  UpoD  the  application  of  any  executor  or  adminiBtrator,  the 
surrogate  who  granted  letters  testamentary  or  of  administration,  shall, 
by  writing,  appoint  two  disinterested  appraisers,  as  often  as  occasion 
may  require,  to  estimate  and  appraise  the  property  of  a  deceased 
person ;  and  such  appraisers  shall  be  entitled  to  receive  a  reasonable 
compensation  for  their  services,  to  be  allowed  by  the  surrogate.'' 

ApiniML  ^  2.  The  executors  and  administrators  of  any  testator  or  intestate, 
within  a  reasonable  time  after  qualifying,  and  after  giving  the  notice 
in  the  next  section  required,  with  the  aid  of  appraisers  so  appointed 
by  the  surrogate,  shall  make  a  true  and  perfect  inventory  of  all  the 
goods,  chattels,  and  credits,  of  such  testator  or  intestate,  and  where  the 
same  shall  be  in  different  and  distant  places,  two  or  more  such  inven* 
tories,  as  may  be  necessary.'' 

ggggpf'p-  S  3.  A  notice  of  such  appraisement  shall  be  served,  five  days  pre- 
vious thereto,  on  the  legatees  and  next  of  kin,  residing  in  the  county 
where  such  property  shall  be ;  and  it  shall  abo  be  posted  in  three  of 
the  most  public  places  of  the  town.  In  every  such  notice,  the  time 
and  place  at  which  such  appraisement  will  be  made,  shall  be  spe* 
cified. 

« 

path  ofap  S  4.  Before  proceeding  to  the  execution  of  their  duty,  the  apprai- 
sers shall  take  and  subscribe  an  oath,  to  be  inserted  in  the  inventoT; 
made  by  them,  before  any  officer  authorised  to  administer  oaths,  thai 
they  will  truly,  honestly  and  impartially  appraise  the  personal  proper 
ty,  which  shall  be  exhibited  to  them,  according  to  the  best  of  theii 
knowledge  and  ability.'^ 

Proceedings  g  5.  The  appraisers  shall,  in  the  |jretonce  of  such  6f  the  next  ol 
kin,  legatees,  or  creditors  of  the  testator  or  intestate  as  shall  attend, 
proceed  to  estimate  and  appraise  the  property  Which  shall  be  Exhibit 
ed  to  them ;  and  shall  set  down  each  iarticte  separately,  with  the  valw 
thereof  in  dollars  and  cents,  diiitinctiy,  in  figure,  opposite  to  tin 
articles  respectively. 

S  6.  The  following  property  shall  bie  deemed  assets,  and  shall  ff 
to  the  executors  or  administrators,  to  be  applied  and  distributed  a 
part  of  the  personal  estate  of  their  testator  or  intestate,  and  shall  b 
included  in  the  inventory  thereof: 

1.  Leases  for  y'edrs ;  lands  held  by  the  decfease'd Trora  year  to  year 
and  estates  held  by  him  JTor  the  life  of  another  person  :'^ 

2.  The  interest  which  may  remain  in  th6  dec^iiased  at  the  time  c 
his  death,  in  a  tierm  for  years,  after  the  expiration  of  any  estate  fc 
years  therein,  granted  by  him  or  any  other  person : 


-o* 


^^^^m^   ■  I  J  ■ 


(S8)  1  R.  L.  811,  §  1.    (84)  lb.  §  2.    (86)  Ih.  866,  $  4. 
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8.  The  interest  in  lands  dpvised  to  an  executor  for  a  terxn  of  ye^sgrs,    ^'^-  * 
for  the  payment  of  debts  :  ^^"^^"^ 

4.  Things  annexed  to  the  freehold,  or  to  any  building,  for  the  pur- 
pose of  trade  or  manufacture,  and  not  fixed  into  the  wall  of  a  ^Quse, 
10  as  to  be  essential  to  its  support : 

6.  The  crops  growing  on  the  land  of  tlie  deceased,  at  the  t^^ie  of 
Us  death: 

i.  Eyery  kind  of  produce  raised  annually  by  labor  and  cultivation, 
excepting  grass  growing  and  fruit  not  gathered  : 

7.  Rent  reserved  to  the  deceased,  which  had  accrued  at  the  time 
rfhis  death :" 

I.  Debts  secured  by  mortgages,  bonds,  notes  or  bills ;  accounts, 
nuDej,  and  bank  bills,  or  other  circulating  medium,  things  in  action, 
aid  stock  in  any  company,  whether  incorporated  or  not : 

^  Goods,  wares,  merchandize,  utensils,  furniture,  cattle,  provi- 
tioDs,  and  every  other  species  of  personal  property  and  effects,  not 
krein  after  excepted. 

It.  llings  annexed  to  the  freehold,  or  to  any  building,  shall  not  wh«t«raiM»t 
gt»  to  the  executor,  but  shall  descend  with  the  freehold  to  the  heirs  or  '"**^* 
derisees,  except  such  fixtures,  as  are  mentioned  in  the  fourth  subdi- 
▼isKm  of  the  last  section, 

88.  The  right  of  an  heir  to  any  property  not  enumerated  in  the  Rifhuor 
preceding  sixth  section,  which  by  the  common  law  would  descend  to 
km,  abaU  not  be  impaired  by  the  general  terms  of  that  section. 

99.  Where  a  man,  having  a  family,  shall  die,  leaving  a  widow,  cenain  othM 
<v  a  minor  child  or  children,  the  following  articles  shall  not  be  deemed  tevcotorM. 
«ets,  but  shall  be  included  and  stated  in  the  inventory  of  the  estate, 
vitbout  being  appraised : 

1*  AU  spinning  wheels,  weaving  looms,  and  stoires,  put  up,  or 
^t,  fer  use  by  bis  femily  : 

^  The  tuxMy  bible,  family  pictures,  a^d  school  books  used  by  or 
n  ie  fionily  of  such  deceased  person  ;  and  books,  not  exceeding  in 
vfttoe  fifty  dollars,  whioh  were  kept  and  used  as  part  of  the  &mily 
iilwjr,  before  tbe  decease  of  such  person  : 

).  All  sheep,  to  the  number  of  ten,  with  their  fleeces,  and  the  yam 
^  ckth  nuuiu&ctured  from  the  same ;  one  cow ;  two  swine,  and  the 
fodcofsuch  swine : 

4.  AU  necessary  wearing  apparel,  beds,  bedstei^ds,  and  bedding ; 
A^f^Qssf^y  o^oking  utensils ;  the  clothing  of  tbe  family ;  the  clothes  of 
*  widow,  and  her  ornaments  proper  for  h^i  statiqn ;  one  table,  aif 
^n,  six  knives  and  forks,  six  plates,  six  teacups  and  saucers,  one 
^pr  diah,  one  milk  pot,  one  teapot  and  six  spoons/'' 

$  Ul  The  said  article  shall  reniain  in  the  possession  of  the  widow,  wiivra  i»  n- 
if  tliere  be  one,  during  th^  time  she  shall  live  with,  and  provide  for,     "* 

(^  1 B.  h.  m,  §  18 ;  448,  §  27.    (97)  Uwi  of  1894,  p.  82. 
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TITLE  3.  such  minor  child  or  children.  When  she  shall  cease  so  to  do,  she 
^'^^^'^^  shall  be  allowed  to  retain  as  her  own,  her  wearing  apparel,  her  orna- 
ments and  one  bed,  bedstead  and  the  bedding  for  the  same ;  and  the 
other  articles  so  exempted,  shall  then  belong  to  such  minor  child  or 
children.  If  there  be  a  widow,  and  no  such  minor  child,  then  the 
said  articles  shall  belong  to  such  widow.^® 

Mortgairmi  S  11.  The  inventory  shall  contain  a  particular  statement  of  all 
bonds,  &c.  jjQj^jg^  mortgages,  notes  and  other  securities  for  the  payment  of  money, 
belonging  to  the  deceased,  which  are  known  to  such  executor  or  ad- 
ministrator ;  specifying  the  name  of  the  debtor  in  each  security ;  tlie 
date  ;  the  sum  origmally  payable ;  the  endorsements  thereon,  if  any, 
with  their  dates ;  aud  the  sum  which,  in  the  judgment  of  the  apprai- 
sers, may  be  collectible  on  each  security. 

Mom?  and       S  12.  Tho  invcutory  shall  also  contain  an  account  of  all  monies, 
^*^^  whether  in  specie  or  bank  bills,  or  other  circulating  medium,  belong- 

ing to  the  deceased,  which  shall  have  come  to  the  hands  of  the  execu- 
tor or  administrator ;  and  if  none  shall  have  come  to  his  hands,  the 
fact  shall  be  so  stated  in  such  inventory. 

Debtoofexe-  ^  ^^*  ^^^  naming  of  any  person  executor  in  a  will,  shall  not  ope- 
SiSUrllS.  ^^^^  ^®  *  discharge,  or  bequest,  of  any  just  claim,  which  the  testator 
had  against  such  executor,  but  such  claim  shall  be  included  among 
the  credits  and  effects  of  the  deceased,  in  the  inventory,  and  such  ex- 
ecutor shall  be  liable  for  the  same,  as  for  so  much  money  in  his  hands, 
at  the  time  such  debt  or  demand  becomes  due ;  and  he  shall  apply 
and  distribute  the  same  in  the  payment  of  debts  and  legacies,  and 
among  the  next  of  kin,  as  part  of  the  personal  estate  cf  the  deceased. 

Ditcharsenr  S  14.  The  discharge  or  bequest  in  a' will,  of  any  debt  or  demand 
iJTril'idUto''  of  the  testator,  against  any  executor  named  in  his  will,  or  against  any 
^^'^^"^  other  person,  shall  not  be  valid  as  against  the  creditors  of  the  deceas- 
ed ;  but  shall  be  constpued  only  as  a  specific  bequest  of  such  debt  or 
demand ;  and  the  amount  thereof  shall  be  included  in  the  inventory 
of  the  credits  and  effects  of  the  deceased,  and  shall,  if  necessary,  be 
applied  in  the  payment  of  his  debts ;  and  if  not  necessary  for  that 
purpose,  shall  be  paid  in  the  same  manner  and  proportion  as  other  spe- 
cific legacies. 

inventorrto      S  15.  Upou  the  Completion  of  tlie  inventory,  duplicates  thereof 
Jtc.        '  shall  be  made  and  signed  by  the  ai^praisers ;  one  of  which  shall  be 
retained  by  the  executor  or  administrator,  and  the  other  shall  be  re- 
turned to  the  surrogate  within  three  months  from  the  date  of  such 
letters.** 

Oath  of  «o-      S  16.  Upon  returning  such  inventory,  the  executor  or  administra- 

•^•***'       tor  shall  take  and  subscribe  an  oath,  before  the  surrogate  ;  or  if  such 

surrogate  be  absent  from  the  county,  or  incapable,  from  sickness  or 

(88)  Lawa  of  1824.  p.  82.    (39)  1  R.  L.  811,  §  1 ;  Lawi  of  1321,  p.  4a 
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otherwise,  of  transacting  business,  or  his  office  be  vacant,  then  be-  ast.i. 
fcre  a  judge  of  the  county  courts  of  such  county ;  stating,  that  such  ^•^'^^'^^ 
icrentory  is  in  all  respects  just  and  true,  that  it  contains  a  true  state- 
ment of  all  the  personal  property  of  the  deceased,  which  has  come  to 
the  knowledge  of  such  executor  or  administrator,  and  particularly  of 
all  money,  bank  bills,  and  other  circulating  medium,  belonging  to  the 
deceased,  and  of  all  just  claims  of  the  deceased  agauist  such  executor 
or  administrator,  according  to  the  best  of  his  knowledge.  Such  oath 
diall  be  endorsed  upon,  or  annexed  to,  the  inventory/^ 

•5  17.  If  any  executor  or  administrator  shall  neglect  or  refuse  tOBtturaofia- 
letom  such  ioTentory,  within  the  time  aforesaid,  or  within  such  fur-  mS!^3ml^ 
tker  time,  not  exceeding  four  montlis,  as  the  surrogate  shall,  for  rea- 
«>Qable  cause,  allow ;  the  surrogate  shall  issue  a  summons,  requiring 
SQcfa  executor  or  administrator,  at  a  short  day,  therein  to  be  appointed, 
to  appear  before  him  and  return  an  inventory,  according  to  law,  or 
show  cause  why  an  attachment  should  not  be  issued  against  him. 

• 

$  18.  If  after  personal  service  of  such  sun^mons,  such  executor  oriik 
administrator  shall  not,  by  the  day  appointed,  return  such  inventory 
on  oath,  or  obtain  further  time  to  return  the  same,  the  surrogate  shall 
is$ue  an  attachment  against  him,  and  commit  huh  to  the  common  jail 
of  the  county,  there  to  remain  until  he  shall  return  such  inventory. 

S  19.  -If  such  summons'cannot  be  served  personally,  by  reason  of  J'JJJJ^** 
such  executor  or  administrator  absconding  or  concealing  himself,  or, 
if  after  being  committed  to  prison,  such  executor  of  administrator  shall 
neglect  for  thirty  days,  to  make  and  return  such  inventory,  the  surro- 
gate may  thereupon  issue  under  his  seal  of  office,  a  revocation  of  the 
letters  testamentary  or  letters  of  administration,  before  granted  to  such 
eiecutor  or  administrator ;  reciting  therein  the  cause  of  such  revoca- 
tion, and  shall  grant  letters  of  administration  of  the  goods,  chattels 
and  efiects  oF  the  deceased,  unadministered,  to  the  person  entitled 
thereto,  (otb«r  than  such  executor  or  administrator,)  in  the  same 
toanner  as  original  letters  of  administration,  or  letters  testamentary. 

S  20.  Sucli  letters  of  administration  or  letters  testamentary,  shall  Effeetornew 
supercede  all  former  letters,  and  shall  deprive  the  former  executor 
or  administrator  of  all  power,  authority,  and  control,  over  the  per- 
wnal  estate  of  the  deceased ;  and  shall  entitle  the  person  appointed 
tiy  such  letters,  to  take,  demand,  and  receive  the  goods  and  efiects  of 
the  deceased,  wherever  the  same  may  be  found. 

S  21.  In  every  such  case  of  revocation,  and  whenever  directed  by  ProMenUoa 
the  surrogate,  the  bond  given  by  such  former  executor  or  administra-  bond., 
tor  shall  be  prosecuted,  and  a  recovery  shall  be  had  thereon  to  the  full 
extent  of  any  injury  sustained  by  the  estate  of  the  deceased,  by  the 
•ctB  or  omissions  of  such  executor  or  administrator,  and  to  the  full 

(40)  1  B.  L  811,  §  1 ;  Lawt  of  1821,  p.  48L 
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TiT4JB3.  y|Ju^  of  ail  the  frof^^  pf  tjipe  dec^iised  received,  auid  not  duly  ad- 
^^y^^  ministereid,  by  ?^ch  executor  or  administrator.     And  the  monies  col- 
lec^d  thereon,  shall  be  doemed  assets  in  the  hands  of  the  perspn,  to 
whom  4UQh  sjubs^uent  letters  shall  have  been  issued. 

to?°&?S!-       SW.  Every  executor  or  administrator  committed  to  prison  as  afore* 

SiiSImd?*  said,  may  be  discharged  by  the  surrogate,  or  a  justice  of  the  supreme 

court,  or  a  circuit  jw^,  on  his  delivering  upon  oath,  ali  the  prq>erty 

of  the  deceased  under  his  control,  to  such  person  as  shall  be  ali<dlo^ 

ised  by  the  surrogate  to  receive  the  same 

raTvninJIni-      ^  ^^'  ^^y  ^"^  °^  TtioTe  of  the  exccutors  or  administrators  named 
'•^'  in  any  lettera,  or  the  neglect  of  the  others,  may  return  an  inventory ; 

and  those  so  neglecting,  shall  not  thereafter  interfere  with  the  admi- 
nistration, or  have  any  power  over  the  personal  estate  of  the  deceas* 
ed ;  bqt  the  executor  or  administrator  so  returning  an  inventory,  shall 
have  the  whole  administration,  until  the  delinquent  return  and  verify 
an  inventory,  agreeably  to  the  provisions  of  this  Article. 

x^wuMtM.  ^  24.  Whenever  pergonal  property,  or  assets  of  any  kind,  not  men- 
dpned  in  any  inventory  that  shall  have  been  made,  shall  come  to  the 
possession  or  knowledge  of  an  executor  or  administrator,  he  shall  cause 
the  same  to  be  appraised  in  manner  aforesaid,  and  an  inventory  there- 
of to  be  returned,  within  two  months  after  the  discovery  thereof;  and 
4he  making  of  such  inventor^  and  return,  may  be  enforced  m  the  same 
maBner,  as  in  the  case  of  the  first  inventory. 

Of  the  Duties  of  Executors  and  Administrators ,  in  the  PaymerU 

of  Debts  and  Legacies. 

^f^.  26.  .WlMen  penomnl  {iroperty  to  be  sold,  to  pay  debts,  mwoer  and  terms  of  ^,ale. 
26.  Certain  articles  to  be  first  sold. 
SB.  Older  in  which  debts  are  to  be  paid. 

28.  Preference!  not  to  be  given  in  payment  of  certain  debts. 

29.  Debts  not  due,  may  be  paid,  on  deducting  interest. 

90.  In  certain  cases,  preference  may  be  giyen  by  snrrogate,  to  rents  due. 

81.  In  suits  against  exeeators,  they  may  show  debts  of  a  prior  class,  &c. 

82.  ExectttioM  against  executors,  he.  when  and  for  what  sums  to  be  issued. 

88.  When  exoeulor,  &e.  may  retain  for  his  debt ;  not  entitled  to  preference. 
84.  Notice  to  creditors  to  exhibit  claims  may  be  ^ren,  its  contents,  &c. 

.85.  Upon  exhibition  of  claims,  Touchers  and  affidarits  of  claimant  may  be  required. 

.86u  If  claim  doubted,  may  be  aubpoitted  to  reference. 

87.  Proeaedtags  on  reference,  report,  judgment  and  eflect  thereof. 

,88.  Suit  to  be  brought  on  a  rejected  claim,  within  six  months. 

89.  If  suit  brought  upon  claim  not  presented  within  six  months  after  ootioe  to  cradi* 

tors  ;  executors,  Ice.  not  to  be  liable  for  assets  paid  or  distributed. 
40*  Plaintiff  to  recover  only  for  assets  in  liand ;  or  to  take  judgment  for  fiituee  assets. 
41.  Costs  in  suits  against  execiUors,  Stc.  wh^n  recovered  ;  from  what  fund  to  be  paid. 
42*  Creditors  neglecting  to  present  claims,  may  prosecute  next  of  kin,  &c.  for  assets. 
48.  Legacies  not  to  be  paid  until  after  one  year,  unless  otherwise  directed  in  the  wiU- 

44.  If  divectad  to  be  sooner  pai|d,  executor,  &c.  may  re<|ttire  a  bond ;  its  contents. 

45.  Legacies  when  and  how  to  be  paid ;  payment  how  enforced. 

46.  Legacy  under  fifty  dollars,  to  a  minor,  may  be  paid  to  his  father. 

47.  If  legacy  exceed  fifty  4o])Vi  to  be  paid  toguardiau  qf  mipor  on  security  being  giren. 
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ISl  ^iVkamoeiiMilkzi,  tunrogite  to  keep  iecuiities,  and  collect  interest  and  pfiooipaL  ^th»^S^ 

50.  On  minor  coming  of  age,  to  receire  secorities,  and  surrogate  to  account  io  liim. 

51.  In  liaie  of  ndnofa  death,  to  go  to  bit  repretentativee,  &e. 

§  25.  If  any  executor  or  administrator  shall  discover  Ihat  th6  debts  Per«>oaJ  pro. 
against  any  deceased  person,  and  me  legacies  bequeathed  by  him,  cafi  and  how  to  b© 
not  be  paid  and  satisfied  without  a  sale  of  the  personal  property  of 
the  deceased,  the  same,  so  far  as  may  be  necessary  for  the  payment 
of  such  debts  and  legacies,  shall  be  sold.  The  sale  may  be  public  or 
priTate,  and,  except  in  the  city  of  New-York,  may  be  on  credit,  not 
exceeding  one  year,  with  approved  security.  Such  executor  or  ad- 
nmiiBtralor  sbaH  not  be  responsible  for  any  loss  hi^ipenklg  by  mich 
fde,  wben  n^tde  in  good  &ith,  and  with  ordin«ry  prudence. 

S  36.  In  making  such  sales,  such  articles  as  are  not  necessary  for  what  to  be 
the  support  and  subsistence  of  the  family  of  the  deceased,  or  as  are 
not  speciiicany  bequeathed,  shall  be  first  sold ;  and  articles  so  bi^- 
queathed,  shall  not  be  sold,  until  the  residue  of  the  personal  estate 
bas  been  applied  to  the  payment  of  debts. 

S  S7.  Every  executor  and  administrator  shall  proceed  with  dili-  ^^^^fCi^^^ 
genoe,  to  pay  the  debts  of  the  deceased,  and  shall  pay  the  same  ac- 
cording to  the  following  order  of  classes : 

1.  Debts  entitled  to  a  preference,  under  the  laws  of  the  United 
States: 

2.  Taxes  assessed  upon  the  estate  of  the  deceased,  previous  to  liis' 
death: 

t.  Ju^ments  dockeled,  and  decrMi  enroHed,  against  ibt  deodasad, 
accortfirig  to  the  priority  thereof,  respectively : 

4.  All  recognij^ances,  bonds,  sealed  instruments,  notos,  bills  and 
tnliqttidated  demands  and  accomits. 

• 

S  28.  No  preference  shall  be  given  in  the  paymeL^t  of  any  debt,  gjjjjj 
over  other  debts  of  the  same  class,  except  those  specified  in  the  thirfl  '■■*»«*• 
class;  nor  shall  a  debt  due  and  payable,  be  entitled  to  preference  over 
debts  not  due ;  nor  shall  the  (^ommencenoent  of  a  suit  for  the  recovery 
of  any  debt,  or  the  obtaining  a  jui^^nent  thereon  against  the  executor 
or  administrator,  entitle  such  debt  to  any  preference  over  others  of 
fte  aame  class. 

5  29.  Debts  not  due,  may  be  paid  by  an  executor  or  administra-  gy 
tor,  according  to  the  class  to  which  they  may  belong,  after  deducting 
•  rebate  of  legal  interest  upon  the  sum  paid,  for  the  time  unexpired. 

SSO.  Preferetiee  may  be  given  by  the  surrogate/ to  renti  due  Or 
accruing,  vspotk  leases  held  by  the.  tdstator  or  intestate^  at  the  tiflfte'of 
bis  death,  over  debts  of  the  fourth  clasls,  whenever  it  shall  be  naade 
to  ^»pear  to  his  satisfaction,  that  such  preference  will  benefi^t  the 
tate  of  such  testator  or  intestate. 
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2  31.  la  aay  suit  against  an  executor  or  administrator,  the  defend- 
ant may  show,  under  a  notice  for  that  pupose,  given  with  his  plea, 
that  there  are  debts  of  a  prior  class  unsatisfied,  or  that  there  are  un- 
paid debts  of  the  same  class  with  that  on  which  the  suit  is  brought, 
and  judgment  shall  be  rendered  only  for  such  part  of  the  assets  in  his 
hands,  as  shall  remain  after  satisfying  the  debts  of  the  prior  class,  and 
as  shall  be  a  just  proportion  to  the  other  debts  of  the  same  class,  with 
that  pn  which  the  suit  is  brought.  But  the  plaintifT  may,  as  in  other 
cases,  take  judgment  for  the  whole  or  part  of  his  debt,  to  be  levied  of 
future  assets. 

S  33.  No  execution  shall  issue  upon  a  judgment  against  an  execu- 
tor or  administrator,  until  an  account  of  his  administration  shall  have 
been  rendered  and  settled,  or  unless  on  an  order  of  the  surrogate  who 
appointed  him.  And  if  an  account  has  been  rendered  to  the  surro- 
gate by  such  executor  or  administrator,  execution  shall  issue  only  for 
the  sum  that  shall  have  appeared  on  the  settlement  of  such  account, 
to  have  been  a  just  proportion  of  the  assets  applicable  to  the  judg- 
ment. 

S  33.  No  part  of  the  property  of  the  deceased  shall  be  retained  by 

'  an  executor  or  administrator,  in  satisfaction  of  his  own  debt  or  claim, 

until  it  shall  have  been  proved  to,  and  allowed  by,  the  surrogate ; 

and  such  debt  or  claim  shall  not  be  entitled  to  any  preference  over 

others  of  the  same  class. 

S  34.  Any  executor  or  administrator,  at  any  time,  at  least  six 
months  after  the  granting  of  the  letters  testasiMitary  or  of  adminis* 
tration,  may  insert  a  notice  once  in  each  week  for  six  months,  in  a 
newspaper  printed  in  the  county,  and  in  so  many  other  newspapers, 
as  the  surrogate  may  deem  most  likely  to  give  notice  to  the  creditors 
of  the  deceased,  requiring  all  persons  having  claims  against  the  de- 
ceased, to  exhibit  the  skme  with  the  vouchers  thereof,  to  such  execu- 
tor or  administrator,  at  the  place  of  his  residence  or  transaction  of 
business,  to  be  specified  in  such  notice,  at  or  before  the  day  therein 
named,  which  shall  be  at  least  six  months  from  the  day  of  the  first 
publication  of  such  notice. 

S  35.  Upon  any  claim  being  presented  against  the  estate  of  anf 
deceased  person,  the  executor  or  administrator  majr  require  satisfac- 
tory vouchers  in  support  thereof,  and  also  the  affidavit  of  the  claim- 
ant that  such  claim  is  justly  due,  that  no  payments  have  been  made 
thereon,  and  that  there  are  no  offsets  against  the  same  to  the  know- 
ledge of  such  claimant ;  which  oath  may  be  taken  before  any  justice 
of  the  peace,  or  other  officer  authorised  to  administer  oaths. 

S  36.  If  the  executor  or  administrator  doubt  the  justice  of  any 
claim  so  presented,  he  may  enter  into  an  agreement  in  writing,  with 
the  claimant,  to  refer  the  matter  in  controversy  to  three  disinterested 
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penoBB)  to  be  approved  bj  the  mxrrog^ ;  and  upon  filing  such  agree-  ^^ 
ment  and  approval  of  the  surrogate  in  the  office  of  a  clerk  of  the  su- 
preme court,  or  of  the  clerk  of  the  court  of  common  pleas  of  the  coun- 
ty, io  which  the  parties,  or  eithei'  of  them,  reside,  a  rule  shall  be  en- 
tered bj  such  clerk,  either  in  vacation  or  in  term,  referring  the  mat- 
ter in  coQtroversy  to  the  persons  so  -selected. 

r 

S  si.  The  referees  shall  thereupon  proceed  to  hear  and  determine 
tie  matter,  and  make  their  report  thereon  to  the  court  in  which  the 
nde  for  their  appointment  ^hall  have  been  entered.  The  same  pro- 
ceedings shall  be  hid  in  all  respects,  the  referees  shall  have  the  same 
powers,  be  entitled  to  the  same  compensation,  and  subject  to  the  same 
coDtTDl,  as  if  the  reference  had  been  made  in  an  action  in  which  such 
court  might  by  law,  direct  a  reference ;  and  the  court  may  set  aside 
the  report  of  the  referees,  or  af^int  others  in  their  places,  and  may 
anfirm  sudi  report,  and  adjudge  costs,  as  in  actions  against  execu- 
tors; and  the  judgment  of  die  court  thereupon  shall  be  valid  and  ef- 
fcctoal  in  all  respects,  as  if  the  same  had  been  gendered  in  a  suit  com- 
loenced  by  the  ordinary  process. 

i  S8.  If  a  claim  against  the  estate  of  any  deceased  penK»!  be  ex-  g|g^'WM»^ 
lukited  to  the  executor  or  administrator,  and  be  disputed  or  rejected 
hj  him,  and  the  same  shall  not  have  been  referred,  the  claimant  shall, 
vitiun  six  months  after  such  dispute  or  rejection,  if  the  debt,  or  any 
part  thereof,  be  then  due,  or  within  six  months  after  some  part  thereof 
ibaU  have  become  due,  commence  a  suit  for  the  recovery  thereof,  or 
k  ibiever  barred  frcmi  maintaining  any  action  thereon ;  and  no  action 
Aall  be  maintaiiied  thereon  after  the  said  period,  by  any  other  person 
deriving  title  thereto  firom  such  claimant;  and  any  executor  or  ad- 
iQioiitrator  may^  on  the  trial  of  any  action  founded  upon  such  demand, 
give  inevidence^  in  bar  thereof  under  a  notice  annexed  to  the  general 
■BOB,  die  iaets  of  auch  refusal  and  neglect  to  commence  a  suit. 

S  39.  In  case  any  suit  shall  be  brought  upon  a  claim,  which  shall  Enevton. 
M  have  been  presented  to  the  executor  or  administrator  of  a  deceased  for^ 
P^non,  within  six  months  from  the  first  publication  of  such  notice,  as 
Ittiein  befive  directed,  such  executor  or  administrator  shall  not  be 
^^ttgeable  for  any  assets  or  monies,  that  he  may  have  paid  in  satis- 
^ction  of  any  claims  of  an  inferior  degree  [or  of  any  legacies,  or 
in  making  distribution  to  the  next  of  kin,  before  such  suit  was  oom- 
iiicnced,  but  may  prove  such  notice  publidied  by  him  as  aforesaid, 
aoi  mdi  payment  and  distribution,  in  support  of  his  plea  of  haying 
^binifltered  the  estate  of  the  deceased. 

8  40.  In  such  action,  the  plaintiff  shall  be  entitled  to  recover  only  ik 
^  ^  amount  of  such  assets,  as  shall  have  been  in  the  hands  of  sudh 
Q^ecntor  or  administrator,  at  the  time  of  the  commenc^nent  of  the 
'^;  or  he  may  take  judgment  for  the  amount  of  his  claim,  or  any 

▼ot.  n.  12 
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'mLMt,  purt  thereof,  to  be  levied  and  collected  of  assets,  which  shall  there- 
after come  into  the  hands  of  such  executor  or  administrator. 


Ooita. 


S  41.  In  such  suit,  no  costs  shall  be  recovered  against  the  de- 

^  fendants ;  nor  shall  any  costs  be  recovered  in  any  suit  at  law,  agamst 

/  2/W^*    f0      ^^y  executors  or  administrators,  to  be  levied  of  their  property,  or  of 

/  ^JJh^  the  property  of  the  deceased,  unless  it  appear  that  tlie  demand  on 

^fy^^CZf  ^fcich  the  action  was  founded,  was  presented  .within  the  time  afore- 

V  K  ^^  y     '  said,  that  its  payment  wa&  wweasonably  resisted  or  neglected,  or  that 

the  defendant  refused  to  refer  the  same,  pursuant  to  the  preceding  pro- 
visions ;  in  which  cases  the  court  may  direct  such  costs  to  be  levied  of 
the  property  of  the  defendants,  or  of  the  deceased,  as  shall  be  just,  hav- 
ing reference  to  the  facts  that  appeared  on  the  trial.  If  the  action  be 
brought  in  the  supreme  court,  such  facts  shall  be  certified  by  the 
judge,  before  whom  the  trial  shall  have  been  had. 

Next  or  kin,       S  42.  But  any  creditor,  who  may  have  neglected  to  present  bis 
tc.  wheo     cjainjs  as  aforesaid,  may,  notwithstanding,  recover  the  same,  in  the 
manner  prescribed  by  law,  of  the  next  of  kin,  and  legatees  of  the  de- 
ceased, to  whom  any  assets  shall  have  been  paid  or  distributed. 

i^gacict  S  ^3"  No  legacies  shall  be  paid  by  any  executor  or  administrator, 

whMtoiM    mj^ij  ^jgp  ^jjg  expiration  of  one  year  from  the  time  of  granting  letters 

testamentary  or  of  administration,  unless  the  same  are  directed  by  the 

will  to  be  sooner  paid. 

Bmd.  S  44.  In  case  a  legacy  is  directed  to  be  sooner  paid,  tlie  executor 

or  administrator  may  require  a  bond,  with  two  sufficient  sureties, 
conditioned,  that  if  any  debts  against  the  deceased  shall  duly  appear, 
and  which  there  shall  be  no  other  assets  to  pay,  and  therQ  shall  be  no 
other  assets  to  pay  other  legacies,  or  not  sufficient,  that  then  the  lega- 
tee shall  refund  the  legacy  so  paid,  or  such  rateable  proportion  thereof 
with  the  other  legatees,  as  may  be  necessary  for  the  ps^ment  of  the 
said  debts,  and  the  proportional  parts  of  such  other  legacies,  if  there 
be  any,  and  the  costs  and  charges  incurred  by  reason  of  the  paymeni 
to  such  legatee ;  and  that  if  the  probate  of  the  will,  under  which  sucl 
legacy  is  paid,  shall  be  revoked,  or  the  will  declared  void,  then  thai 
such  legatee  shall  refund  the  whole  of  such  legacy,  with  interest,  to  the 
executor  or  administrator  entitled  thereto.^® 

Paynentof       S  45.  After  tho  expiration  of  one  year  from  the  granting  of  ao] 

^""^'      letters  testamentary  orof  administratioQ,  the  executors  or  administn 

tors  shall  discliarge  the  specific  legacies  bequeathed  by  any  will,  six 

pay  the  general  legacies,  if  there  be  assets ;  and  if  there  be  not  suffi 

cient  assets,  then  an  abatement  of  the  general  legacies  shall  be  mad( 

in  equal  proportions.     Such  payment  may  be  enforced  by  the  surro 

gate  in  the  same  manner  as  the  return  of  an  inventory,  as  herein  befon 
•  • 

(40)  1  R.  L.  814»  §  IS. 
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provided ;  and  ako  by  a  snit  cm  the  bond  of  such  exeeutor  of  adisinw-    A*r.3 
trator,  wbeneyer  directed  by  the  surrogate.  '  v^^'y^/ 

5  4S.  In  case  any  legatee  is  a  minor,  his  legacy,  if  under  the  value  wh«o  to 
of  fifty  dollars,  may  be  paid  to  his  father,  to  the  use  and  for  the  benefit  ^ol 
of  such  minor. 

6  47.  If  the  legacy  he  of  the  value  of  fifty  dollars  or  more,  the  same  when  to 
may,  under  the  direction  of  the  surrogate,  be  paid  to  the  general  guar-  «"*'*•* 
dianof  a  minor ;  who  shall  be  required  to  give  security  to  the  minor, 

to  be  approved  by  the  surrogate,  for  the  faithful  application  and  ac- 
oixmting  for  such  legacy. 

3  48.  If  there  be  no  such  guardian,  or  the  surrogate  do  not  direct  whan  to  u 
nd  payment,  the  legacy  AbH  be  invested  in  permanent  securities, 
Qoder  the  direction  of  the  surrogate,  in  the  name  and  for  the  benefit 
of  such  minor,  upon  annual  interest ;  and  the  interest  may  be  applied, 
oaler  the  direction  of  the  surrogate,  to  the  support  and  education  of 
iQch  minor. 

9  49.  It  shall  be  the  duty  of  the  i^trogate,  where  there  is  no  guar-  sarrorate*! 
Aaii  of  such  minor,  to  keep  in  bis  office  the  securities  so  taken,  and  nofaa^Sn. 
to  collect,  receive,  and  apply  the  interest ;  and  when  necessary,  to 
collect  the  principal,  and  re-invest  the  same,  and  also  to  re-invest  any 
i&terest  that  may  not  be  necessarily  expended  as  aforesaid. 

S  50.  On  such  minor  coming  of  age,  he  shall  be  entitled  to  receive  Aeeoimt  to 
4fi  securities  so  taken,  and  the  interest  or  other  monies  that  may  °*°**'' 
liave  been  received ;  and  the  surrogate  and  his  sureties  shall  be  liable 
to  account  for  the  same. 

5  51.  In  case  of  the  death  of  such  minor  before  coming  of  age,  the  o^  tohia  i*- 
vodsecuriiies  and  monies  shall  go  to  his  executors  or  administrators,  p**^****^- 
to  be  applied  and  distributed  according  to  law ;  and  the  surrogate  and 
In  sureties  shall,  in  like  manner,  be  liable  to  account  to  such  execu- 
tor or  administrator. 

QTfte  IhdUa  of  Executors  and  AdministraiorSy  in  rendering  etti 
Accauni^  and  in  making  DistrS^uHon  to  the  next  of  Kin. 

^'  SL  When  and  by  whom  executor,  &c.  may  be  reqoined  to  account. 
81  How  order  reqnirmg  account  may  be  enforced. 
H.  To  render  voachen  for  accoants,  and  may  be  examined  on  oath. 
&  CtotatotMyneitfa  miy  b^  allowed  on  oalbr  wJChoot  vottcher. 
8&  AUiinauSe  may  be  made  for  property  lost  or  perished  in  certain  cases. 
91.  To  be  charged  for  increase  of  property  and  allowed  for  decrease. 
^  late  of  (Xttunission  to  be  alldired  ejteeoton,  fte.  besidev  their  erp^mm. 
tt;  Boiinotto  be  allowed  if  conpensatioa  provided  by  will,  and  it  be  not  renoonced. 
^*  Oi being  reqnired  to  accoont,  executor,  &c.  may  haye  citation  Cor  a  final  setUement. 
91.  Citation  to  ewdxtors,  next  of  kin  and  legatees,  how  served. 
^  How  scfTBd  when  penona  inteeested-if  side  in  other  states  and  foiaigi  eomtijee. 
^  PersMs  intoMsted  may  contest  account ;  process  for  witnetMi. 
^  Hearing  may  b*  mi^ci^katd  Aid  gndXcwa  appointMl ;  pUbr  allowance. 
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TUXB  t.  te«.  05w  FiMl  Mttknwttt  conefauirc  «•  to  Mrenl  matton  enmniinitil 
66.  The  last  i eetion  not  to  extend  to  express  trusts. 
9t.  Appeal!  from  decree  for  final  aetttement  to  be  aaade  within  three  montha. 
6B.  Exeentor,  &e.  snperaeded,  may  be  cited  to  aeeonnt  by  his  sueoeasor. 

69.  Executor,  he.  superseded,  asay  cite  his  successor  to  attend  final  settleauat 

70.  Executor,  &c.  after  eighteen  montha,  may  cite  all  persons  to  attend  final  ssttkawnt 

71.  On  account  being  settled,  surrogate  to  decree  payment  of  debts,  legacies,  ke. 

72.  Personal  property  and  ri|^  in  action  may  be  distributed  in  lieu  of  aacoey. 
78.  Assignees  of  securitiea  may  prosecute  and  collect  them. 
74.  Monies  may  be  retained  to  meet  existing  debts. 

70.  Order  of  distribution  of  personal  estate  of  inteatatea,  &e.  among  his  ratatiTas. 
76  &  77.  AdTancement  of  .any  child  to  be  deducted  from  his  portion. 

78.  Certain  acta  not  to  be  deemed  an  adTancement 

79.  Preceding  sections  not  to  tipflty  to  estates  of  manned  women. 

80.  Shares  of  minors  how  to  be  disposed  of. 

81.  In  what  cases  suiphu  to  be  paid  intestate  treaauiy. 

82.  Legatees  or  next  of  kin  may  apply  within  a  year  for  portions  of  their  sliarat> 
88.  Cases  and  terms  when  surrogate  may  direct  payment  of  such  porti<Mis. 
84.  Tliia  Title  not  to  ap|ily  to  pubiie  administrator  in  Kew-Toifc. 


Bieentor.  S  52.  An  cxecutor  OF  adininistrator,  after  the  expiration  of  eigh- 
eompeUed  to  teen  months  from  the  time  of  his  appointment,  may  be  required  to 
render  an  account  of  his  proceedings,  by  an  order  of  the  surrogate,  to 
be  granted  upon  application  from  some  person  having  a  demand 
against  the  personal  estate  of  the  deceased,  either  as  creditor,  legatee 
or  next  of  kin ;'  or  of  some  person  in  behalf  of  any  minor,  haviqg  such 
claim ;  or  without  such  application.^* 

How  eon-  S  5S.  Obedience  to  such  order  may  be  enforced  in  the  manner 
"""^  herein  before  directed,  to  compel  the  return  of  an  inventory ;  and  in 
<2ase  of  disobedience,  the  same  proceedings  may  be  had,  to  attach  the 
party  so  disobeying,  and  to  discharge  him.  And  the  like  revocation 
of  the  letters  granted  to  him,  may  be  made,  in  case  of  the  party's  ab- 
sconding or  concealing  himself,  so  that  the  order  cannot  be  personally 
served,  or  of  his  neglecting  to  render  an  account  within  thirty  dajs 
after  being  committed ;  and  new  letters  shall  be  granted  with  the  like 
effect  as  in  those  cases.^* 

Bvidenoeer  S  54.  In  rendering  such  account,  every  executor  or  administrator 
2Z°*****  shall  produce  vouchers  for  all  debts  and  legacies  paid,  and  for  all  fune- 
ral charges  and  just  and  necessary  expenses,  which  vouchers  shall  be 
deposited  a^d  remain* with  the  surrogate ;  and  such  executor  or  ad- 
ministrator may  be  examined  on  oath  touching  such  payments,  and 
also  touching  any  property  or  effects  of  the  deceased  which  have  come 
to  his  hands,  and  the  disposition  thereof. 

S  55.  On  the  settlement  of  an  account  of  an  executor  or  adminis- 
trator, he  may  be  allowed  any  item  of  expenditure  not  exceeding 
twenty  dollars,  for  which  no  voucher  is  produced,  if  sudi  item  be 
supported  by  his  own  oath  positively  to  the  fact  of  payment,  specify* 
iDg  when  and  to  whom  such  payment  was  made,  and  if  such  oath  be 
uncontradicted ;  but  such  allowances  shall  not  in  the  whole,  exceed 
five  hundred  dollars,  for  payments  in  behalf  of  any  one  estate. 

(41)  lB.L.8U,§8;Ib.448^§Ulcl2. 
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S  56.  The  surrogate  may  make  allowance  to  any  executor  or  ad-    ^ 
jmstihtovy  lor  piq>erty  of  the  deceased,  peridied  or  lost,  without  the  ^^^^^^[^^ 
fimit  of  such  executor  or  administrator.  ^^ 

S  57.  No  profit  shall  be  made  by  executors  or  administrators,  by  inctMM  ud 
ths  increase,  nor  shall  they  sustain  any  loss,  by  the  decreaisie,  without  property, 
their  fruit,  of  any  part  of  the  estate ;  but  they  shall  account  for  such 
increase,  and  shall  be  allowed  for  such  decrease,  on  the  settlement  of 
their  accounts. 

S  58.  On  the  settlement  of  the  account  of  executors  or  administra-  conmiMioM 
tors,  the  surros^te  shall  allow  to  them  for  their  services,  over  and  e«v«d  tad 
•oo?e  thetr  expenses : 

1.  For  receiving  and  paying  out  all  sums  of  money  not  exceeding 
coe  thousand  dollars,  at  the  rate  of  five  dollars  per  cent. : 

2.  For  receiving  and  paying  any  sums  exceeding  one  thousand 
dollars,  and  not  amounting  to  five  thousand  dollars,  at  the  rate  of  two 
ddUars  and  fifty  cents  per  cent. : 

8.  For  all  sums  above  five  thousand  dollars,  at  the  rate  of  one  dol- 
lar per  cent : 

And  in  all  cases  such  allowance  shall  be  made  for  their  actual  and 
necessary  expenses,  as  shall  appear  just  and  reasonable.^ 

S  59.  Where  any  provision  shall  be  made  by  any  will,  for  specific  wbennotto 
compensation  to  an  executor,  the  same  shall  be  deemed  a  full  satis-  ^  ^*^^*^' 
Action  for  his  services,  in  lieu  of  the  allowance  aforesaid,  or  his  share 
thereof;  unless  such  executor  shall,  by  a  written  instrument  to  be 
filed  with  the  surrogate,  renounce  all  claim  to  such  specific  legacy. 

S  60.  If,  upon  being  required  by  any  surrogate  to  render  an  ac-  Final  Mtu«- 
coant,  an  executor  or  administrator  desires  to  have  the  same  finally  "*° 
willed,  he  may  apply  to  the  surrogate  for  a  citation,  which  such  sur- 
rogate shall  issue,  requiring  the  creditors  and  next  of  kin  of  the  de- 
ceased, and  the  legatees,  if  there  be  any,  to  appear  before  him,  on 
come  day  therein  to  be  specified,  and  to  attend  the  settlement  of  such 
account. 

S  61.  The  citation  shall  be  served  personally  on  all  those  to  whom  Phx^MUofi. 
it  shall  be  directed,  living  in  (he  county  of  the  surrogate,  at  least  fif- 
teen days  before  the  return  thereof;  and  upon  those  living  out  of  the 
cwnty,  or  who,  or  whose  residence,  may  be  unknown,  either  per- 
sonallj,  fifteen  days  previously,  or  by  publishing  the  same  in  a  dawa- 
paper  printed  in  the  county,  at  least  four  weeks  before  the  return 
thereof,  and  in  such  newspapers  printed  in  any  other  counties,  where 
any  creditors,  or  other  persons  interested  in  the  estate  of  the  deceased, 
Qtty  reside,  as  the  surrogate,  upon  due  inquiry  into  the  (acts,  shall 
firect 


(48)L«frgefl«l7,^ase. 
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TITLS3,  S  M.  If  there  be  any  such  crediton,  or  otber  perBons  interested, 
JjJ^^^^^  refidiiig  in  any  odier  state  of  the  United  Statee,  or  in  either  of  the 
provinces  of  Canada,  the  citation  shall  be  publiriied  once  in  eaeb 
week  for  three  months,  in  the  state  paper,  unless  such  citation  be 
personally  served  on  such  creditors,  at  least  forty  days  before  the 
return  thereof;  and  if  there  be  any  such  creditors,  or  other  per- 
sons interested,  residing  out  of  the  United  States,  and  out  of  the  pro- 
vinces of  Canada,  the  citation  shall  be  published  as  aforesaid  fpr  six 
months. 

lb.  S  63.  Any  creditors,  legatees,  or  other  persons  interested  in  the 

estate  of  the  deceased  as  next  of  kin  or  otherwise,  may  attend  the 
settlement  of  such  account,  and  contest  the  same ;  and  they,  and  the 
executor  or  administrator,  shall  have  process,  to  be  issued  by  such 
surrogate,  to  compel  the  attendance  of  witnesses. 

lb.  S  64.  The  hearing  of  the  allegations  and  proofs  of  the  respecCrr^ 

parties,  may  be  adjourned,  from  time  to  time,  as  shall  be  necessary. 
And  the  surrogate  may  appoint  one  or  more  auditors  to  examine  the 
accounts  presented  to  him,  and  to  make  report  thereon,  ^subject  to  his 
oonfirmation ;  and  may  make  a  reasonable  allowance  to  such  auditors, 
not  exceeding  two  dollars  per  day,  to  be  paid  out  of  the  estate  of  the 
deceased. 

vflbet  of  final  $  65«  The  final  settlement  of  suck  account,  and  the  aUowanoe 
^  ^^  (henof,  by  the  snrrogale,  or  upon  appeal,  shall  be  deemed  conchttive 
evidence,  against  ail  creditors,  legatees,  next  of  kin  of  the  deceased, 
and  ail  persoaa  in  any  way  interested  in  the  estate,  upon  whom  the 
said  citation  shall  have  been  served,  either  personally  or  by  publica- 
tion, as  herein  directed,  of  the  following  facts,  and  of  no  others : 

1.  That  the  charges  made  in  such  account  for  monies  paid  to  credi- 
tors, to  legatees,  to  the  next  of  kin,  and  for  necessary  expenses,  are 
•correct: 

2.  That  such  executor  or  administrator  has  been  charged  all  the 
interest  for  monies  received  by  him,  and  embraced  in  his  account, 
for  which  he  was  legally  accountable : 

a*  That  the  sumes  stated  in  such  account,  as  collected,  were  all 
iiiat  were  coUectibie,  on  the  debts  stated  in  such  account,  at  the  time 
ef  the  settlement  thereof: 

4«  That  the  allowances  in  such  account,  for  the  decrease  in  the 
^ne  of  any  assets,  and  the  charges  therein  for  the  increase  in  such 
values,  were  correctly  made. 

Noito  afbet  $  66.  The  last  preceding  section  shall  not  extend  to  any  case, 
where  an  executor  is  liable  to  account  to  a  court  of  equity,  by  rea- 
son of  any  trust,  expressly  created  by  any  last  will  or  testament. 


trntti. 
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$  67.  No  appeftl  shall  be  allowed  from  die  decree  of  the  surrogate,    ^^t*  ^ 
fcr  the  final  settletnent  of  such  account,  xinless  the  same  shall  be  eo-  )f!!^^^ 
tend,  within  three  months,  after  such  decree  diall  have  been  recorded. 

S  68.  Vdienever  the  authority  of  an  executor  or  administrator  shall  to  Roeount 
cease,  or  be  revoked  or  superseded  for  any  reason,  he  may  be  cited  to  *"******'*^**^ 
•ooount  before  a  surrogate,  at  the  instance  of  the  person  succeeding  to 
die  administration  of  the  same  estate,  in  like  manner,  as  herein  before 
(Rorided  for  a  creditor. 

S  69.  In  every  such  case  the  executor  or  administrator  may  cite  the  ib. 
penon  succeeding  to  the  administration  of  the  satne  estate,  to  attend 
an  account  and  settlement  of  his  proceedings  before  the  surrogate,  by 
gnriog  such  reasonable  notice  as  the  surrogate  shall  direct,  and  by 
Kfving  and  publjching,  in  the  manner  herein  before  provided,  a  cita- 
tion to  creditors  and  others ;  and  such  settlement  and  account  shall 
tkave  die  like  effect  in  all  respects  as  in  the  case  of  a  settlement  at  the  * 
instance  of  a  creditor. 

S  70.  An  executor  or  administrator,  after  the  expiration  of  eighteen  Mar  harv 
iQonths  from  the  granting  of  letters  testamentary  or  of  administration,  ^J*^^ 
may  render  a  final  account  of  all  his  proceedings  to  the  surrogate  who 
appointed  him,  although  not  cited  to  do  so,  and  may  obtain  a  citation 
to  all  persons  interested  in  the  estate,  to  attend  a  final  settlement  of  his 
accounts ;  which  citation  shall  be  served  and  published  in  the  manner 
piescribed  in  the  preceding  sections  of  this  Title,  and  theretqK)n  the 
ame  proceeding  shall  be  had  for  a  final  settlement,  and  with  the  like 
(Sect,  in  all  respects,  as  in  the  case  of  a  settlement  at  the  instance  of 
a  creditor. 

S  71.  Whenever  an  account  shall  be  rendered,  and  finally  settled,  DiMibotka. 
Qoder  any  of  the  preceding  sections  in  this  Article,  except  the  sixty- 
^th  and  sixty-ninth,  if  it  shall  appear  to  the  surrc^te  that  any  part  of 
the  estate  remains  to  be  paid  or  distributed,  he.  shall  make  a  decree  for 
tiie  payment  and  distribution  of  what  shall  so  remain,  to  and  amcmg  the 
creditors,  legatees,  widow,  and  next  of  kin  to  the  deceased,  accoedii^ 
to  their  respective  rights ;  and  in  such  decree  shall  settle  and  deCep- 
nuoe  all  questions  conceming  any  debt,  claim,  legacy,  bequest,  or  di»- 
tribotive  share ;  to  whom  the  same  shall  be  payable ;  and  the  sum  to 
fce  paid  to  each  person.*' 

S  72.  In  such  order  the  surrogate  may,  upon  the  consent  in  writing  ^ 
rfthe  parties  who  shall  have  appeared,  direct  the  delivery  of  any  per- 
gonal property,  which  shall  not  have  been  sold,  and  the  assignment  of 
^7  mortgages,  bonds,  notes,  or  other  demands,  not  yet  due,  among 
«o«  entitled  to  payment  or  distribution,  in  lieu  of  so  much  money 
w  aach  property  or  securities  may  be  worth,  to  be  ascertained  by  the 
^raiaement  and  oath  of  such  persons,  as  the  surrogate  shall  appoint 
**  that  purpose. 

{43)  1  R.  L.  448,  §  11. 
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TITUS  3.      §  73.  Every  person  to  whom  any  such  securities  may  be  assigned, 

^^'^^^^^  inciy  sue  and  recover  upon  the  same,  at  his  own  costs  and  charges,  in 

the  nairie  of  the  executor  or  administrator  making  such  assignment, 

or  otherwise,  in  the  same  manner  as  such  executor  or  administrator 

might  have  done. 

whenmoniai  §  74.  If  upou  tli6  representation  of  an  executor  or  administrator, 
uaatd.  or  Otherwise,  it  shidl  appear  to  the  surrogate,  that  any  claim  exists 
against  the  estate  of  the  deceased,  which  is  not  then  due,  or  upon 
which  a  suit  is  then  pending,  he  shall  allow  a  sum  sufficient  to  satisfy 
such  claim,  or  the  proportion  to  which  it  may  be  entitled,  to  be  re- 
tained for  the  purpose  of  being  applied  to  the  payinent  of  such  claim 
when  due,  or  when  recovered,  or  of  being  distributed  according  to 
law.  The  sum  so  retained  may  be  left  in  the  hands  of  the  executor 
or  administrator,  or  may  be  directed  by  the  surrogate  to  be  ^deposited 
in  some  safe  bank,  to  be  drawn  only  on  the  order  of  the  surrogate. 

Order  of  dit-  $  75.  Where  the  deceased  shall  have  died  intestate,  the  surplus  of 
his  personal  estate  remaining  after  payment  of  debts ;  and  where  the 
deceased  left  a  will,  the  surplus  remaining  after  the  payment  of  debts 
and  legacies,  if  not  bequeathed,  shall  be  distributed  to  the  widow, 
children,  or  next  of  kin  of  the  deceased,  in  manner  following: 

1.  One^third  part  thereof  to  the  widow,  and  all  the  residue  by  equal 
portions  among  the  children,  and  such  persons  as  legally  represent 
such  children,  if  any  of  them  shall  have  died  before  the  deceased : 

2.  If  there,  be  no  children,  nor  any  legal  representatives  of  them, 
then  one  moiety  of  the  whole  surplus  shall  be  allotted  to  the  widow, 
and  the  other  moiety  shall  be  distributed  to  the  next  of  kin  of  the  de- 
ceased, entitled  under  the  provisions  of  tliis  section : 

8.  If  the  deceased  leave  a  widow,  and  no  descendant,  parent, 
brother  or  sister,  nephew  or  niece,  the  widow  shall  be  entitled  to  the 
whole  surplus ;  but  if  there  be  a  brother  or  sister,  nephew  or  niece, 
and  no  descendant  or  parent,  the  widow  shall  be  entitled  to  a  moiety 
of  the  surplus  as  above  provided,  and  to  the  whole  of  the  residue 
where  it  does  not  exceed  two  thousand  dollars ;  if  the  residue  exceed 
that  sum,  she  shall  receive,  in  addition  to  her  moiety,  two  thousand 
dollars ;  and  the  remainder  shall  be  distributed  to  the  brothers  and 
sisters,  and  their  representatives : 

4.  If  there  be  no  widow,  then  the  whole  surplus  shall  be  distribut- 
ed equally  to  and  among  the  children,  and  such  as  legally  represent 
them : 

5.  In  case  there  be  no  widow,  and  no  children,  and  no  representa- 
tives of  a  child,  then  the  whole  surplus  shall  be  distributed  to  the  next 

*  of  kin,  in  equal  degree  to  the  deceased,  and  their  legal  representatives : 

6.  If  the  deceased  shall  leave  no  children,  and  no  representatives 
of  them,  and  no  father,  and  shall  leave  a  widow  and  a  mother,  the 
moiety  not  distributed  to  the  widow  shall  be  distributed  iA  equal 
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Aares  to  Ks  BM»iher,  sid  teDtkers  and  sisters,  or  Ae  representatiyes  titlex 
of  such  brothers  aod  aifltera ;  aad  if  there  be  no  widow,  the  whole 
iuiptne  flhaH  be  diBCrihuted  in  like  manner  to  the  mother,  and  to  the 
hrothers  and  riaters,  or  the  r^reaentatiyea  of  aneh  brothers  and  sis* 
ters: 

7.  If  the  deceased  leave  a  &ther,  and  no  chiU  or  descendant^  the 
fether  shall  take  a  moie^,  if  there  be  a  widow,  and  the  whole,  if 
there  be  no'  widow : 

8.  If  the  deceased  leave  a  mother^  and  no  child,,  descesulant,  fiither, 
brother,  sister,  or  representative  of  a  brother  or  sister,  the  mother,  if 
diere  be  a  wiAow,  shall  take  a  moiety,  and  die  whole,  if  .there  be  no 
widow: 

9.  Where  the  descendants,  or  next  of  kin  of  the  deceased,  entitled 
to  share  in  Jds  estate,  shall  be  cA  in  equal  degree  to  the  deceased,  their 
flhaaes  shall  be  equal : 

1 0.  When  such  descendants,  or  next  of  kin,  sbd)  be  of  unequal  de- 
graw  of  kindred,,  the  suqdus  riiaH  be  apportieiMd  among  those  entitled 
dieietoy  according  to  their  respective  stocks ;  so  that  those  who  take 
ift  tiietr  own  right;  shall  receive  equal  shaves,  and  those  who  take  I^ 
Bsptesralation,  shall  receive  the  share  to  which  the  parent  whom  they 
i<fpeseiit|  if  living,  would  have  been  entitled : 

11.  No  r^resentation  shall' be  admilted  among  ccUaterals,  after 
brothers'  and  sisters'  children : 

1 2.  Relatives  of  thehaif-blood,  shall  take  equally  with  those  of  the 
whole  blood  in  the  same  degree ;  and  the  representatives  of  such  rela- 
tives, shall  take  in  the  same  manner  as  the  representatives  of  the 
whole  bfeod: 

13.  Descendants^  and  next  of  kin  of  the  deceased,  begotten  before 
his  death,  but  born  thereafter,  shall  take  in  the  same  manner,  as  if 
thev  had  been  bom  in  the  life  time  of  the  deceased,  and  had  survived 


$  76..  If  any  child  of  sucbi  deceased  person  shall  have  been  ad-  AdvuM- 
rEUBCod  by  tjie  deceased,  by  settlement  or  pcHlion  of  real  or  personal  "'*°'* 
estate,  the  value  thereof  shall  be  reckoned  with  that  part  of  the  sur- 
plus of  the  personal  estate,  which  shall  remain  to  be  distributed 
among  the  children ;.  and  if  such  advancement  be  equal  or  superior 
to  die  amount,  which,  according  to  the  preceding  rules,  would  be  dis- 
tributed to  such  child,  as  bis  share  of  such  surplus  and  advancement, 
the»siieb child  and  his  dasfemfantn  shall  ba  excluded  from  any  share 
ie  the  dis>iifaiitio»  of  sudiaoipl.UB.^ 

S  T7.  But  if  such  advancement  be  not  equal  to  such  amount,  such  tb. 
cfaiid,  or  his  descendants,  shall  be  entitled  to  receive  so  much  only, 
as  Aall  be  sufficieDfeta  asaheall' thai  shaies  of  all  the  children,  in  such 
nrplns  and  advancement,  to  be  equal,  as  near  as  can  be  estimated.^^ 
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S  78.  The  maintaining  or  educating,  or  the  giving  of  money  to  a 
child,  without  a  view  to  a  portion  or  settlement  in  life,  shall  not  be 
deemed  an  advancemcint,  within  the  meaning  of  the  two  last  sections ; 
nor  shall  those  sections  apply  in  any  case  where  there  Aall  be  any 
real  estate  of  the  intestate,  to  descend  to  his  heirs. 

S  79.  The  preceding  provisions  respecting  the  distribution  of  es- 
tates, shall  not  apply  to  the  personal  estates  of  married  women ;  bat 
their  husbands  may  demand,  recover,  and  enjoy  the  same,  as  they  are 
entitled  by  the  rules  of  the  common  law.'*^ 

S  80.  Where  a  distributive  share  is  to  be  paid  to  a  minor,  the  sur- 
rogate may  direct  the  same  to  be  paid  to  the  general  guardian  of  such 
minor,  and  to  be  applied  to  his  supjport  and  education ;  or  he  may  di- 
rect the  same  to  be  invested  in  permanent  securities,  as  herein  before 
provided,  in  respect  to  legacies  to  minors,  with  the  like  authority  to 
apply  the  interest,  and  subject  to  the  same  obligations. 

S  81.  When  administration  is  granted  to  any  person  not  the  widow 
of,  or  next  of  kin  to,  a  deceased  person,  and  no  one  shall  appear  to 
claim  the  personal  estate  of  the  deceased  within  two  years  after  such 
letters  granted,  the  surplus  of  such  estate  which  would  be  distributed 
as  aforesaid,  shall  be  paid  into  the  treasury  of  this  state,  for  the  benefit 
of  those  who  may  thereafter  appear  to  be  entitled  to  the  same.^^ 

S  82.  Any  person  entitled  to  any  legacy,  or  to  a  distributive  share 
of  the  estate  of  a  deceased  person,  at  any  time  previous  to  the  expira- 
tion of  one  year  from  the  granting  of  letters  testamentary  or  of  adminis- 
tration, may  apply  to  the  surrogate,  either  in  person  or  by  his  guardian, 
after  giving  reasonable  notice  to  the  executor  or  administrator,  to  be 
allowed  to  receive  such  portibn  of  such  legacy  or  share,  as  may  be 
necessary  for  his  support. 

S  83.  If  it  appear  to  the  surrogate  that  there  is  at  least  one-third 
more,  of  assets,  in  the  hands  of  such  executor  or  administrator,  than 
will  be  sufficient  to  pay  all  debts,  legacies,  and  claims  against  the 
estate,  then  known,  he  may,  in  his  discretion,  allow  stch  portion  of 
the  legacy  or  distributive  share  to  be  advanced,  as  may  be  necessaiy 
for  the  support  of  the  person  entitled  thereto,  upon  satis&ctory  bonds 
being  executed  for  the  return  of  such  portion,  with  interest,  whenever 
required. 

S  84.  The  provisions  in  this  Title  contained,  shall  not  be  applica- 
ble to  any  letters  testamentary  or  of  administration,  granted  to  the 
public  administrator  in  the  city  of  New- York,  nor  in  any  respect  to 
the  said  public  administrator. 


(45)  1  R.  L.  S14,  §  17.    («)  Ib.8ie,§ 
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TITLE  IV.  ^'w*  ^ 

OF  THE  POWERS  AND  DUTIES  OF  EXECUTORS  AND  ADMINISTRATORS, 
IH  RELATION  TO  THE  SALE  AND  DISPOSITION,  OF  THE  REAL  ES- 
TATE  OF  THEIR  TESTATOR  OR  INTESTATE. 

flsc.  1.  Whoi  exficuton,  &e.  may  apply  for  aothority  to  dif  pot e  of  real  eitate. 
2.  CSoBtenU  of  the  petitiota  for  that  pnrpoie. 

&  If  there  are  any  deviseei  or  heirs,  minors,  gnardians  to  be  i^pointed  for  them. 
4.  Bfiaon  ia  certain  eases  to  be  notified. 
&  WbeA^ttROgate  to  grant  order  to  khow  cause. 

6.  How  order  to  be  published  and  sen^. 

7.  If  heirs,  &e.  caxmot  be  found  in  the  county  or  in  the  state,  order  how  to  be  serfvd. 

8.  When  surrogate  to  hear  proofs  and  allegations  of  parties. 
%  RMcntflffi,  &c.  to  be  examined  on  osth ;  process  fiir  witnesses. 

10..  What  may  be  shown  by  chumants  of  Ae  real  estate. 
11.  Surrogate  may  award  iss^  to  try  contested  fiusts  ;  prooeedings  thereon. 
12l  Costs  ofthe  issue  by  whom  paid.    , 

ISl  The  demands  ascertained,  to  be  entered  by  svTOgateia  a  book. 
1'^  What  must  a|^war  to  justify  order  for  di^NMition  of  real  estate. 
15w  When  ^direct  alease  or  mortgage  to  be  made. 
16.  I^ength  of  tisi^  for  which  lease  may  be  made. 
-17.  Efect  of  leate  or  mortg^igp  executed  under  order  of  surrogate. 
18w  When  portions  of  real  estate  may  be  ordered  to  be  sold. 
39.  When  whole  of  real  estate  may  be  sold. 
SI.  OMer  in  whidi  real  estate  shidl  be  directed  to  be  soU. 
21t.  Bflfine  gnuitiag  order  to  lease  or  morlgaga*  bond  to  be  taken. 
'22.  Befiire  granting  order  to  seQ,  bond  to  be  taken' 

S.  If  executor,  &c.  neglect  to  gire  bond,  freeholder  to  be  appointed  to  lease  or  sail,  lU. 
SiL  Upon  sach  person  executing  bond,  to  be  authorised  to  sell.  Ice. ;  his  duty. 
25^  Neti«e  of  saleliow  published  ;  its  content}. 

26.  Time  and  place  of  sale. 

27.  Eiecuton  not  to  purchase,  nor  guardians,  except  for  their  wards. 
2B.  Satrogate  may  allow  credit  to  be  giren  on  sale ;  how  secured. 
20.  PMceediaga  to  be  retaxued ;  in  what  eases  sale  mi^r  be  Tucated. 
9(^.  When  order  confirming  sale  and  directing  conveyances  to  be  made. 
81.  Contents  of  eonyeyances,  and  elTect  thereof. 
SS.  Salesuliiect  to  certain  judgments  and  mor^ages. 
SS.  Heirs  and  devisees  how  far  exonerated  from  debts  of  ancestor,  by  sale. 
84.  Executors,  &c.  to  acconnt  for  proceeds  of  sale  of  real  estate  sold,  fte. 
8&  Bioaiea  arising  from  ssle  of  whole  or  pait  of  real  estate,  to  be  paid  to  surrogate^ 
36  &  87.  Surrogate  to  pay  expenses  of  sale  and  satisfy  dower  in  the  lands  sold* 
88.  Bahace  to  be  distributed  among  crediton  in  proportion. 
8iL  Debts  BOt  due  to  be  paid,  after  dedufltiag  rebate  of  interest. 

40.  Notice  of  distribution  how  to  be  made  and  published. 

41.  fiurogate  to  asedrtain  debts,  and  hear  proofs  of  parties  relating  to  them. 
48.  Debts  how  estaUiiAed. 

46.  Sufplns  after  pigment  of  debts,  to  be  paid  to  heirs,  devisees,  &c. 
44.  Securities  taken  on  sale,  to  be  delivered  to  surrogate ;  his  duty  in  respect  to  them. 
45u  Securities  taken  on  investment  to  satisfy  dower,  to  be  kept  by  snnrag^e,  &c. 

46.  Principal  thereof  when  to  be  coUected  and  how  applied. 

47.  Snrplns,  if  any,  how  distributed. 

4B.  When  and  how  creditors  to  proceed  to  compel  sale  of  real  estate  by  execntoia»  &«. 
40.  Older  to  show  cause  how  and  when  served  on  executors,  &c. 
66.  When  surrogate  to  order  lease,  mortgage  or  sale  of  the  leal  estate. 
JSL  Proceedings  of  executors,  &c.  under  such  order. 
86.  If  executors,  &c.  refuse,  &c.  snother  to  be  apppointed  ;  his  authority. 
66  6c  64.  Suits  against  heirs  and  devisees,  when  to  be  brought ;  consequences  thereof 

65.  Sales  of  real  estate  made  under  a  will,  by  one  or  more  of  several  executors,  wh^ 

valid. 

66.  Sales  of  real  estate  under  wiO,  how  to  be  coaduoted. ' 

67.  Proceeds  of  such  sales  to  be  accounted  for  and  distributed,  6cc. 
66.  Penalty  for  seUiag^real  estate  eontrary  to  foragoing  provisfons. 
69.  Sales  in  good  fiuth,  not  to  be  affected  by  certain  irragularlties. 

60.  Proceedings  relating  to  sales,  to  be  recorded  and  papers  to  be  filed. 

61.  Certain  irregularities  in  former  sales,  how  rectified  by  the  chancellor. 
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rriXR  4.   Bkc.  82.  Raferenoe  to  b«  maite  to  asiastftr  to  npfil  an  ctfteia jittttcn. 
68.  Notice  to  oppose  confinnation  of  nle,  liow  to  be  published. 

64.  la,  wkai.  ewes  meli  netaee  to  be  fenred  periwHy,  &e. 

65.  In  what  cases  chanoeOor  to  oonfintt  sales. 

66.  Interest  of  deceased  in  contracts  for  pnrebase  of  lands,  bow  to  ba  sold. 
07.  CoBditioDsofsale,aiidb«ndtobefe<jiiired<ifpvreiiaBer. 

68.  Jniflntease»boiidBOttobereqaired. 

69.  Assignment  of  contract,  when  and  by  wbom  to  be  executed ;  its  eifect. 

70.  In  vbat  cases  part  of  land  contracted  may  be  sold. 

71.  Monies  aining  from  sales  of  svehioterest  to  be  jHud  to  aorrogate  and  lunriq)^^ 

72.  Extent  of  dower  claim  oo  sach  intere^  declared. 
78.  Proceeds  of  sales  how  applied,  as  to  vendor  <^1aiid,  creditors,  heirs,  fce. 
74.  Whenapart  of  land  sold,  oonTeyuiee  to  be  made ;  its  eflbct. 
70.  Hi^ts  of  exeeators,  ttc  in  such  case  to  enforce  contmct  of  sale ;  deeda  to  them  to 

be  in  tnist. 
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S  1.  After  the  executors  or  MkkiiiiifltratorB  of  any  deoeased  person, 
shall  have  made  and  filed  an  inventoiy  according  to  law,  and  AaSk 
have  rendered  an  aooount  of  their  proceadiogt  to  the  aunregato,  and 
the  same  shall  have  been  allowed  and  settled^  if  they  discover  tKe  per* 
sonal  estate  of  their  testator  or  intfistate,  to  he  insufficient  to  pKy  £is 
debts,  they  may,  at  any  time  withfai  three  years,  after  the  grantiiig  of 
their  letters  testamentary  or  of  adminiatration,  i^ply  to  the  mnf^^gsiB 
for  authority  to  mortgage,  lease  or  sell  so  muoh  of  the  real  estate  of 
their  testator  or  intestate,  a^  shall  be  necessary  to  pay  such  debts.^'^'  . 

9  2.  The  petition  ahall  set  forth, 

1.  The  amount  of  personal  property  which  has  oolne  to  the  handi. 
of  the  executor  or  administrator : 

a.  The  application  theveof: 

8.  The  debts  outstanding  against  the  testator  or  intestate,  aa  fitr  as 
the  same  can  be  ascertained : 

4.  A  description  of  all  the  real  estacte  of  which  the  testator  or  in* 
testate  died  seized,  with  the  value  of  the  respective  portkMm  or  lote, 
and  whether  occupied  or  not,  and  if  occupied,  the  names  of  the  occu- 
pants; and, 

5.  The  names  and  ages  of  the  deviseesi  if  any,  and  of  the  heirs  of 
the  deceased : 

And  such  petition  shall  be  verified  by  the  oath  of  the  party  present- 
ing the  same. 

S  S.  If  it  shall  appear  to  the  surrogate  by  such  petition,  or  by  other 
competent  evidence,  that  any  of  the  deviaees  or  heirs  of  the  deoaased 
are  minors,  the  surrogate  shall  immediately,  and  before  any  other  pror 
ceeding,  appoint  some  disinterested  freeholder,  guardian  of  auch  mi- 
nors, for  the  sole  purpose  of  appearing  for  them,  and  taking  care  of 
their  interest  in  the  proceedings.^^ 

S  4.  If  any  such  minors  are  within  the  county  of  such  surrogate, 
they  shall  be  personally  served  with  notice,  ten  days  previouslyi  of 
the  intention  to  apply  for  the  appointment  of  a  guardian,  that  they 
may  be  heard  in  the  selection  of  such  guardian. 

<47)iR.L.M^4asi4n;§aA  <«)  ib.  4h  §  si- 
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,  $  5.  IfupoD  sudi  ipplioitioii  to  the  0ar^qrkhr^4^dhalI  appear,  dm  nvu*4. 
aU tk penoul  estate  of  tte  deceased, applkadJs\fcl^e  {wymeBt of ^|J^ 
hm  (iebtB,  has  been  allied  to  that  parpese,  and  tliAt.4bere  remain  •>»'' 
debts  unpaid,  for  tbe  satisTactioa  of  which  a  sale  may  ht'kipie  under 
tk  proTisioiis  of  this  Title,  he  riudl  make  an  order,  dirN^&g*  aH  p6]> 
Kni  interested  in  the  estate  to  appear  before  him,  at  a  time  andpla^. 
therein  to  be  specified,  not  kss  than  eix  weeks,  and  not  niDre'tfi|kn/.\. 
ten  weeks,  from  the  time  of  making  such  order,  to  show  cause  wliy*-'*;** 
authoritj  should  not  be  given  to  the  executors  or  administrators  ap-  *  •* 
pljing  therefor,  to  mortgage,  lease  or  sell  so  much  of  the  real  ^tato 
of  their  testator  or  intestate,  as  shall  be  necessary  to  pay  such  debts.^* 

i6.  Eretj  such  evder  to  show  cause,  shall  be  pdMisked  for  four  Howpab- 
letb  in  a  newspaper  printed  in  the  county,  «ttd  a  ei^  thereof  !!^^^"' 
Ul  be  served  personally,  on  every  perMn  in  the  ooeupatioa  ef  the 
pemiies,  of  whidi  aeale  isdemved>  wherever  tbe  tame  may  be  eitnab- 
ed,  and  on  die  widow  attd  hears  and  devisees  of  the  deeeased,  fesiding 
in  the  county  of  the  surrogate,  at  least  fourteen  days  before  the  day 
tbereia  appointed  Tor  showing  cause.**^ 

8  7.  If  such*  personal  servide  cantot  be  made,  or  if  stich  widow,  f^ 
kin  or  devisees,  do  not  reside  in  sudi  county,  but  reside  in  the  state, 
tknaoopybf  sueh  ordecmay  be  served  personally,  forty  days  be- 
fare  the  day  of  showing  cause,  or  by  publishing  llie  same  once  in 
^  week,  for  four  weeks  in  succession,  in  the  state  paper.  If  such 
kilt  or  devisees  do  not  reside' within  this  state,  or  ctumot  be  found 
dnein,  the  order  shall  be  published  once  in  each  week,  for  six  weeks 
nceaiBively,  in  the  state  paper,  or  a  copy  thereof  may  be  personally 
«mion  tfiem,  at  least  forty  days  before  the  time  appointed  th«rein» 
fardxywiDg  canae.^* 

S  8.  The  surrogate,  at  the  time  and  place  appointed  in  the  order, 
^  at  such  other  times  and  places  as  the  hearing  shall  be  adjou^ed 
to,  upon  doe  proof  of  the  service  and  publication  above  required,  shall 
p)ceed  to  hear  and  examine  the  allegations  and  proofs,  of  the  execu« 
CQtoiB  or  administrators  applying  for  such  authority,  and  of  all  per- 
*^  interested  in  the  estate,  who  shall  think  proper  to  oppose  the  ap- 

|MSB.«* 

SS.  Tie  exacetors  or  administrators  may  be  examined  on  oath,  |^ 
^  witnesses  maj  be  produced  and  ^uiniined  by  either  party ;  and 
F'^Keei  to  compel  their  attendance  and  testimony,  may  be^issued  by 
^  nirioggte,  in  the  same  manner,  and  with  the  like  efibet,  as  in 
^^^  <ii  proving  wills  before,  him. 

9 10.  On  such  hearing,  it  riiall  be  csompetent  to  mkj  heir  or  deirisee 
tf  the  real  estate  in  question,  and  to  any  person  claiming  tmder  thea% 
to  show,  that  tbe  whole  of  the  personal  estate  of  the  deceased  has  not 
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TITLB4.  been  dulj  applied J$]r;lh6  executors  or  admioistratort,  to  the  payment 

^^^"^^'^^  of  his  debts ; .  p6  eopiest  the  Talidity  and  legality  of  any  debts,  dansndi 

or  claims^  iR%i^  may  be  represented  as  existing  against  the  testalor 

or  intesC^^j  -  and  to  set  up  the  statute  of  limitations  in  bar  to  such 

claims ;  •and  the  admission  of  any  such  claims  so  barred,  by  any  ex- 

.  ^utbr  or  administrator,  shall  not  be  deemed  to  revive  the  same,  so  as 

.'.jb^BXiy  way  to  affect  the  real  estate  of  the  deceased. 

Fal^  imM  S  1 1.  If,  upon  such  hearing,  any  question  of  fact  shall  arise,  which, 
•*  Jt^.*^  in  the  opinion  of  the  surrogate,  cannot  be  satisfactorily  determined 
without  a  trial  by  jury,  he  shall  have  authority  to  award  a  feigned 
issue,  to  be  made  up  in  such  form,  as  to  present  the  question  in  dis- 
pute, and  to  order  the  same  to  be  tried  at  the  next  circuit  court  to  be 
held  in  such  county.  New  trials  may  be  granted  therein  by  the  su- 
preme court,  as  in  personal  actions  pending  in  that  court  The  final 
determination  of  such  issue  shall  be  conclusive  a»  to  the  fiicts  theieia 
cont^^erted^  the  pnKeedings  tefo«,  the  .arrogate. 

Cortithmof.     S  12.  The  costs  of  such  issue  shall  be  paid  by  the  party  failing,  on* 
the  order  of  the  surrogate,  and  such  payment  m^r  be  enforced  by  him 
in  the  same  manner  as  other  orders  and  decrees. 

0ebii«itab-  S  13.  The  demands  which  tl^e  surrogate  shall,  upon  such  hearing,' 
«!!t!SI«d)^^  adjudge  valid  and  subsisting  against  the  estate  of  the  deceased ;  or 
which  shall  have  been  determined  to  be  valid,  on  the  trial  of  such  is- 
sue ;  or  which  shall  have  been  recovered  against  the  executors  or  ad- 
ministrators, by  the  judgment  of  a  court  of  law,  upon  a  trial  on  the 
merits ;  shall  be  by  him  Entered  in  the  book  of  his  proceedings,  fuUy 
and  at  large ;  and  the  vouchers  supporting  the  same,  shall  be  filed  in 
his  office. 

Older  for         S  14.  The  surrogatc  shall  make  np  order  for  the  mortgaging,  leas- 
********      ing,  or  sale  of  the  real  property  of  the  deceased,  until  upon  due  ex- 
amination he  shall  be  satisfied, 

1.  That  the  executors  or  administrators  making  such  application, 
have  fully  complied  with  the  preceding  provisions  of  this  Title : 

2.  That  the  debts,  for  the  purpose  of  satisfying  which  the  applica- 
tion is  made,  are  justly  due  and  owing,  and  that  they  are  not  secured 
by  judgment  or  mortgage  upon,  or  expressly  charged  on,  the  real 
estate  of  the  deceased ;  or  if  such  debts  be  secured  by  a  mortgage  or 
charge,  on  a  portion  of  such  estate,  then  that  the  remedies  of  the  credi* 
tor  by  virtue  of  such  mortgage  or  charge,  have  been  exhausted : 

8.  That  the  personal  estate  of  the  deceased  is  insufficient  for  the 
pajonent  of  such  debts;  and  that  the  whole  of  such  estate,  which 
could  have  been  applied  to  the  payment  of  the  debts  of  the  deceased, 
has  been  duly  applied  for  that  purpose. 

S  15.  The  surrogate,  when  so  satisfied,  shall  in  the  first  place  in- 
quire and  ascertain  whether  sufficient  monies  for  the  payment  of  such 
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d^hteaai  be  raised,  b^  mor^agmg,  or  leasing  the  real  property  of  the  TmA4. 
jhcoaaodyor  any  part  thereof;  and  if  it  shall  a{q[)ear  diat  such  monies 
csB  be  so  raised,  advantageously,  to  the  interest  of  such  estate,  he  shall 
direct  audi  mortgage  or  lease,  to  be  made  for  that  purpose.^ 

S  16.  No  such  lease  shall  be  for  a  longer  time,  than  imtil  the 
youngest  person,  interested  in  the  real  estate  leased,  shall  become 
twenty-one  years  of  age.*^ 

S  17.  A  lease  or  mortgage  executed  under  the  authority  of  the  sur-  ESeetof  - 
rogate  as  aforesaid,  shall  be  as  valid  and  effectual,  as  if  executed  by  ^!" 
the  testator  or  intestate  immediately  previous  to  his  death. '^ 

S  18.  If  it  shall  a^Mar  to  the  surrogate  that  the  monies  required.^^i^ 
ctfiDot  be  raised  by  mortgage  or  lease,  advantageously  to  the  estate, 
be  shall  from  time  to  time  order  a  sale  of  so  much  of  the  real  estatOi 
whereof  the  testator  or  intestate  died  seized,  as  shall  be  sufficient  to 
pay  the  debts,  which  the  surrogate  shall  have  entered  in  his  books,  as 
?alid  and  subsisting.  ^^ 

S  19*  If  such  real  estate  consist  of  houses  or  lots,  or  of  a  fiirm  soii».^ 
situated,  that  a  part  thereof  cannot  be  sold  without  manifest  prejudice 
to  the  heirs  or  devisees,  then  the  whole  or  a  part  thereof,  although 
more  than  may  be  necessary  to  pay  such  debts,  may  be  ordered  to  be 
sold ;  and  if  a  sale  of  the  whole  real  estate,  shall  appear  necessary,  to 
pay  such  debts,  it  may  be  ordered  accordingly.^ 

S  SO*  The  order  shall  specify  the  lands  to  be  sold ;  and  the  surrogate  ib. 
aaaj  therein  direct  the  order  in  which  several  tracts,  lots,  or  pieces, 
liudl  be  sold.  If  it  appear  that  any  part  of  such  real  estate  has  been 
devised,  and  not  chained  in  such  devise  with  the  payment  of  debts, 
the  surrogate  shall  order  that  the  part  descended  to  heirs,  be  sold  be- 
fiyre  that  so  devised ;  and  if  it  appear  that  any  lands  devised  or  de- 
scended, have  been  sold  by  the  heirs  or  devisees,  then  the  lands  re- 
maining in  their  hands  unsold,  shall  be  ordered  to  be  first  sold,  and 
in  no  case  shall  land  devised,  expressly  charged  with  the  payment  of 
debts,  be  sold  under  any  order  of  a  surrogate.'^ 

S  SI.  Befive  granting  any  order  for  die  mortgaging  or  leasing  any  Bond  of  tx- 
teal  estate,  the  surrogate  shall  require  from  the  executor  or  adminis^  ^^Si^ 
traior  applying  fiir  the  same,  a  bond  to  the  people  of  this  state,  with'^"^^^ 
sufficient  sureties,  to  be  approved  by  the  surrogate,  in  a  penalty  double 
die  amount  to  be  raised  by  such  mortgage  or  lease,  conditioned  for  the 
fiddifiil  application  of  die  monies  arising  from  such  mortgage  or  lease, 
to  the  payment  of  the  debts  established  bejfore  the  surrogate  on  grant- 
ing the  order,  and  fiir  the  accounting  for  sudi  monies,  whenever  re- 
ipiired  by  such  surrogate,  or  by  any  court  of  competent  authority.^ 
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TiTLBc  ^tt.  Befete  grtBtingaaj  order  tethftflftle  of  any  raal  estate,  tto 
^^^'^^  flomgAta.  ■hall  reqwe  a  bond  in  hkat  xnanMr,  and  with  aoMties  at 
10 md.  above  diraotad,  ia  a  penahjr  dcMibie  the  vaheof  the  real  eetato  efdnw 
ed  to  be  aoUy  oanHikmei  thai  wch  asEeciitora  ot  adminiataaten  wil 
paj  all  the  monies  arising  from  such  sale,  after  deductii^  the  ex- 
penses thereof,  and  will  deliver  all  securities  taken  by  them  on  such 
sale,  to  the  surrogate,  within  twenty  days  after  the  same  shall  have 
been  received  and  taken  by  them. 

oonnqMBM  &  SS.  In  caso  of  the  rrfusal  or  neglect  of  the  executors  or  adminis- 
ghTEdtad.  trators,  applying  for  such  order,  to  execute,  within  a  reasonable  time^ 
any  bond  required  by  the  two  last  sections,  the  surrogate  shall  appoint 
a  jKsiatereated  ftedwMer,  Uy  execute  such  mertgage  or  lease,  or  to 
make  such  salee^  w^  shall  execute  a  booil  simitar,  in  all  respects,  t9 
thai  required  of  the  executors  or  adimaistrators,  in  whose  place  he 
shall  be  appomtod ;  and  in  making  such  appointment  he  ^all  give 
preference  te  any  femon  who  shall  have  been  nominated  by  the  credi- 
tors of  the  deceased. 


Attthoritj'of  S  94.  Upon  executing  «md  filmg  iviA:  the  surregato  such  bond,  die 
^S^  surrogate  shall  erder  the  mortgage,  lease,  or  sale  to  be  made  by  the 
peisoB  so  appcmted^  who  shall  possess  M  the  power  and  authority 
by  this  Title  oonftrred  on  executors  and  administrators,  in  relation 
te^  the  mer^aging,  leasing,  or  sale  of  Ae  real  estate  of  the  deceased, 
menticmed  in  the  order  of  the  surrogate ;  and  shall,  in  Kke  manner, 
hsi  lJaU^  to  account,  fiw  bis  piQceediags,  and  aiay,  ia  the  same  man- 
ner, be  compelled  tp  satisfy  debts,  t(»  pay  aver  mpniea,  and  to  deliver 
sacivities. 

^  9  S6.  Whenever  a  sale  is  orcteved,  notice  of  (be  time  and  place  of 

*^^  heMinip the* same,  shaH  be  posted,  for  six  weeks,  at  threeof  the  most 

puMie  places  m  tfie  Ifown  or  ward  where  the  sale  shall  be  had,  and 
dial}  be-  published  in  a  newspaper,  if  there  be  one  printed  in  the  sane 
oeuB^,  andl  if  there  be  none,  Aen  in  the  state  paper,  for  six  wedES 
successmly  i  in  which  notice,  the  hods  and  tenements  to  be  sold, 
shall  be  described  with  conunon  certaiDty,  by  setttng^  forth  the  num- 
ber <rf  the  lots,,  and  the  name  or  nund)er  of  the  township^  or  towns  in 
vfhkb.  they  are  situated;  if  the  premises  cannot  be  so  described,  they 
shall  be  described  in  some  other  appropriate  manner,  and  io  all  caisi 
the  improvements  thereon^  if  any,  shall  be  stated.®^ 

nftMofMie.  9  9$,  9adi  sales  shallbe  in  the  county  where  the  premises  are 
situated,  at  public  vendue,  between  the  hour  of  nine  in  (he  momiogf 
anil  the  setting  of  the  sun  (tf  die  same  chty." 

Who  oat  to  ^  ^^'  '^^  executors  or  administrators  making  the  sale,  and  the 
guardians  of  any  minor  heirs  of  the  deceased,,  shall  not  directly  or  in- 
directly purchase,  or  be  intesaptod  in^  the  puichaae  of  any  part  of  the 
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Md  Mtele  ao  said.  All  sales  made  coalrtry  to  the  proTiflMs  ttihia  'mht, «. 
SKdaa,  shall  be  vend ;  but  this  section  shall  not  prohibit  imy  such  ^■^''^^'^^-^ 
pmdiaae  by  a  guardian  for  the  benefit  of  his  ward. 

528.  On  such  sales,  the  executors  or  administrators  TnaygivecPBdiion 
such  length  of  credit,  not  exceeding  three  years,  for  not  more  than 
three-fourths  of  the  purchase  money,  as  shall  seem  best  calculated  to 
produce  the  highest  price,  and  shall  have  been  directed,  or  shall  be 
approved,  by  the  surrogate  ;  and  shall  secure  the  monies  for  which 
cndii  is  girenj  by  a  bond  of  the  purchaser,  and  by  a  mortgage  of  the 
pianiiaes  sold.'^ 

S  S9.  The  executors  or  administrators  shall  immediately  make  a  whoniaw 
return  of  their  proceedings,  upon  such  order  of  sale,  to  the  surrogate  SliL* ''*' 
granting  the  same,  who  shall  examine  the  proceedings,  and  may  also 
examine  such  executofs  or  administrators,  or  any  other  person  on  oath, 
tmiching  the  same ;  and  if  he  shall  be  of  opinion  that  the  proceedings 
were  unfiiir,  or  that  the  sum  bid  is  disproportionate  to  the'  value,  and 
that  a  sum  exceeding  such  bid,  at  least  ten  per  cent.,  exclusive  of  the 
eaqpeoaes  of  a  new  sale,  may  be  obtained,  he  shall  vacate  such  sale, 
and  direct  that  another  be  had ;  of  which  notice  shall  be  given,  and 
the  sale  shall  be  in  all  respects  conducted  as  the  sale  on  the  first  or- 
der.« 

S  90.  If  it  shall  appear  to  the  surrogate,  that  such  sale  was  legally  whon  to  im 
Blade  and  fairly  conducted,  and  that  the  sum  bid  was  not  dispropor*  ^^  "" 
liooate  to  the  value  of  th3  property  sold,  or  if  disproportionate,  that 
a  grater  sum  as  above  specified,  can  not  be  obtained,  he  shall  make 
an  order  oonfirming  such  sale,  and  directing  conveyances  to  be  exe» 

$31,  Such  conveyances  shall  thereupon  be  executed  to  the  pur- coi>v«ywr 
chaser,  by  the  executors  or  administrators,  or  by  the  person  so  ap- 
pointed by  the  surrogate  to  make  the  sale.  They  shall  contain  and 
set  forth  at  large  the  original  order  authorising  a  sale,  and  the  order 
confirming  the  same,  and  directing  the  conveyance }  and  they  shall 
be  deemed  to  convey  all  the  estate,  right  and  interest  in  the  premises, 
of  die  testator  or  intestate,  at  the  time  of  his  death,  free  and  discharg- 
ed fitNn  all  claim  for  dower,  of  the  widow  of  such  testator  or  intes- 
tate.« 

S  32.  Every  sale  and  conveyance  made  pursuant  to  the  provisions  irioonbru»- 
of  this  Title,  ^all  be  subject  to  all  charges  by  judgment,  mortgage  or 
otherwise,  upon  the  lands  so  sold,  existing  at  the  time  of  the  death  of 
the  testator  or  intestate. 

$  iS,  If  die  proceeds  arising  from  the  mortage,  lease  or  sale  of  EffouofMj« 
any  lands,  made  pursuant  to  the  order  of  any  surrogate  as  herein  di-  devitoo*. 
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TITLE  4.  rected,  which  shall  hare  been  paid  over  to  such  surrogate,  ahall  be 
^'^'^'^^^  sufficient  to  pay  all  the  debts  established  before  the  surrogate,  oo 
granting  the  order,  the  heirs  and  devisees  of  the  testator  or  intestats, 
and  all  the  remaining  lands  of  which  he  died  seised,  shall  be  exoDeiat- 
ed  £rom  all  claim  or  charge  bj  reascm  of  such  debts  so  establisbed; 
if  such  proceeds  shall  not  be  sufficient  for  that  purpose,  the  heirs  and 
devisees  and  the  remaining  land,  shall  be  exonerated  from  such  debts, 
in  proportion  to  the  sum  raised,  and  paid  over. 

Proeoedior  S  S4.  The  surri^te  who  shall  grant  any  order  for  the  mortgage, 
eoiiJMMifo!f  lease  or  sale  of  real  estate,  shall  possess  the  same  power,  to  cite  and 
compel  any  executor  or  administrator,  to  account  for  the  proceeds  of 
the  sale,  mortgage  or  lease,  of  any  real  estate,  and  to  compel  the  pay- 
ment of  debts,  and  the  payment  of  monies  arising  from  such  sales,  and 
the  delivery  of  securities  taken  thereon,  as  if  such  real  estate  had 
been  originally  personal  estate,  in  the  hands  of  such  executor  or  ad- 
ministrator. 

Toboiwidto     ^35.  Where  the  whole,  or  any  part,  of  the  real  estate  of  any 
•tinogttkK     deceased  person,  shall  have  been  sold  by  virtue  of  an  <Nrder  <^a  su^ 
rogate,  the  monies  arising  from  such  sale,  shall  be  brought  into  the 
office  of  the  surrogate  granting  such  order,  for  the  purpose  of  distri- 
bution, and  shall  be  by  him  retained  for  that  purpose.^ 

Apniicatioii  S  36.  The  surrogate  shall,  in  the  first  place,  pay  oat  of  the  said  mo- 
^  *"'  nies  the  charges  and  expenses  of  the  sale.  He  shall  next  sailisfy  ai^ 
claim  of  dower,  which  the  widow  of  the  testator  or  intestate,  may 
have,  upon  the  lands  so  sold,  by  the  pajrment  of  such  sum  in  gross,  as 
shall  be  deemed,  upon  the  principles  of  law  applicable  lo  auMtities,  a 
reasonable  satisfaction  for  such  claim,  if  the  widow  shall  consent  io 
accept  such  sum  in  lieu  of  her  dower,  by  an  instrument  under  seal, 
duly  acknowledged  or  proved,  in  the  same  manner  as  deeds  entitled 
to  be  recorded. 

lb.  S  37.  If  after  reasonable  notice  for  that  purpose,  no  such  oobssdI 

be  given,  then  the  surrogate  shall  set  apart  one-third  of  the  purchase 
money  to  satisfy  such  claim,  and  shall  cause  the  same  to  be  invested 
in  permanent  securities  on  annual  interest,  in  his  name  of  office, 
which  interest  shall  be  paid  to  such  claimant,  during  life.^ 

lb.  crodHon.  S  38.  If  after  the  deductions  aforesaid j  from  the  proceeds  of  such 
sale,  there  shall  not  be  sufficient  remaining  to  pay  all  the  debts  of  the 
testator  or  intestate,  then  the  balance  of  such  proceeds  shall  be  di- 
vided, by  the  surrogate,  among  the  creditors,  in  proportion  to  their 
respective  debts,  without  giving  any  preference  to  bonds,  or  other  spe- 
cialties, or  to  any  demands  on  account  of  any  suit  being  brought 
thereon.** 
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SSO.  Ereiy  penoo  to  whom  the  deceased  shdl  have  been  indeb^  title  4. 


ed,  OD  a  Taluable  ooasideratioD,  for  any  sum  of  money  not  due  at  the  ^^  j^^  ^ 
time  of  such  distribution,  shall  receive  his  proportion  with  other  credi-  ^^ 
teBy  after  deducting  a  rebate  of  legal  interest,  upon  the  smn  distri* 
bated,  ibr  the  time  unexpired  of  such  credit. 

S40.  Before  any  such  distribution  shall  be  made,  notice  of  the  N«iiM  of  db- 
time  and  place  of  making  the  same,  shall  be  published  for  six  weeks 
saooeaoLTely,  in  a  newspaper  printed  in  the  county  where  the  surro- 
gBte  leaides.     He  may  also  publish  such  notice  in  such  other  news* 
paper,  as  hie  may  deem  mostjikely  to  give  notice  to  the  creditors/^ 

$41.  At  the  time  and  place  appointed,  and  at  such  other  times  and  ProeMdiofi 
places,  as  the  surr<^te  shall  appoint  for  that  purpose,  he  shall  pro-  uon.  ^ 
oeed  to  ascertain  the  valid  and  subsisting  debts  against  the  testator  or 
intestate,  and  shall  hear  the  allegations  and  proofs  of  the  claimants  of 
soch  debts,  and  of  the  executors,  administrators,  heirs,  devisees,  or 
any  other  person  interested  in  the  estate  of  the  deceased,  or  in  the  ap- 
plication of  the  proceeds  of  such  sale. 

S  42.  Any  debts,  which  shall  have  been  established  by  the  surro-  ib. 
gate,  on  the  application  for  the  sale,  shall  not  again  be  controverted, 
unless  upon  the  discovery  of  some  new  evidence  to  impeach.the  same, 
and  then  only,  upon  due  notice  given  to  the  claimant  Any  other 
ddita  or  demands  which  shall  be  presented,  and  which  were  not  so 
estahlirfied,  shall  be  proved  to  the  satis&ction  of  the  surrogate ;  and 
the  same  proceedings  may  be  had  to  ascertain  the  same,  as  are  herein 
tiefcre  prescribed,  upon  the  hearing,  on  the  application  of  any  execu- 
tor er  administrator,  for  audiority  to  sell  the  real  estate. 

S  43.  If  after  payment  of  debts  and  expenses,  there  be  any  over-  sarpiuf. 
phis  of  the  proceeds  of  the  sale,  the  same  shall  be  distributed,  among 
the  heirs  and  devisees  of  the  testator  or  intestate,  or  the  persons  claim- 
mg  nnder  them,  in  proportion  to  their  respective  rights  in  the  premi- 
ses sald.^ 

$  44.  Any  securities  which  shall  have  been  taken  on  the  sale  of  seeuritieit*- 
any  real  estate,  shall  be  deliv^ed  to  the  surrogate,  and  kept  in  his  ^^ 
oflke.     He  shall  collect  the  monies  due  thereon  from  time  to  time, 
and  shall  distribute  and  apply  the  same  among  the  creditors,  whose 
iebtB  were  established  before  him,  in  the  same  proportion  as  herein  di- 
rected, resfooiing  the  monies  arising  on  such  sale. 

S  45.  The  securities  taken  by  any  surrogate,  on  the  investment  of  seoaritiMfor 
a  principal  sum  at  annual  interest,  to  satisfy  a  dower  claim,  shall  be 
hsfit  in  his  office  as  part  of  his  official  papers,  and  be  delivered  to  his 
successor ;  and  it  shall  be  the  duty  of  the  surrogate  to  collect  such  in- 
terest, and  pay  the  same  to  the  person  entitled  thereto. 

(66)  1 R.  L.  402,  §  as.    (66)  n».  p.  461,  §  28.  , 
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TITL64.  $  4S,  After  the  death  of  the  person  entitled  to  such  interest,  the 
^^^""^^  principal  sum  so  secured  shall  be  collected,  and  after  deducting  tk 
costs  and  charges  of  the  sunrogale  in  the  manageinent,  coHection  and 
distribution  thereof,  the  residue  shall  be  distributed  among  the  ciefr 
tors  of  the  deceased,  who  shall  have  established  their  debts  previous 
to  the  original  investment  of  such  principal  sum,  in  tiie  same  manner, 
and  with  the  like  effect,  as  herein  provided,  for  the  distribution  of  the 
proceeds  of  the  sale  of  real  estate. 

u^  S  47.  If  there  be  anj  surplus  remaining  after  such  distribution,  it ' 

shall  be  divided  among  the  heirs  and  devisees  of  the  testator,  or  the 
heirs  of  the  intestate,  or  the  persons  claiming  under  them,  in  pro- 
portion to  their  respective  rights  in  the  premises  sold. 

Sale  how  §  48.  If,  after  the  rendering  of  an  account  by  an  executor  or  ad- 
««ditoi«.  ministrator  to  a  surrogate,  as  in  this  Chapter  provided,  it  shall  ap- 
pear that  there  are  not  sufficient  assets  to  pay  the  debts  of  the  de- 
ceased, the  surrogate  upon  the  application  of  any  creditor,  made  with- 
in three  years  after  the  granting  of  letters  testamentary  or  of  adminis- 
tration, shall  grant  an  order  on  such  executor  or  administrator,  to  show 
cause  why  he  should  not  be  required  to  proceed  and  sell,  or  otherwise 
dispose  of,  die  real  estate  of  the  deceased,  for  the  payment  of  his  debts. 

Proewdinei.  S  49.  Such  Order  shall  be  served  personally  on  the  executor  or  ad- 
ministrator to  whom  it  shall  be  directed,  at  least  fourteen  days,  before 
the  day  therein  appointed  for  showing  cause. 

tL  S  50.  If  no  cause  to  the  contrary  be  shown,  the  surrogate  shall  or- 

der notice  of  such  application  to  be  served  and  published,  in  the  same 
manner  as  herein  before  directed,  on  the  application  of  an  executor ; 
and  if  at  the  day  appointed  in  such  notice,  the  surrogate  be  satisfied 
of  the  matters  specified  in  the  fourteenth  section  of  this  Title,  he  may 
order  such  executor  or  administrator  to  mortgage,  lease,  or  sell  so 
much  of  the  real  estate  of  which  the  testator  or  intestate  died  seized, 
as  shall  be  sufficient  for  the  payment  of  the  debts  established  before 
him. 

Ok  S  51.  Upon  such  order  being  granted  and  served,  the  executor  or 

administrator  shall  mortgage,  lease  or  sell,  as  directed  in  such  order, 
in  the  manner  herein  before  directed,  upon  his  own  application ;  the 
like  bond  shall  be  executed,  the  like  notice  shall  be  given,  and  the 
same  proceedings  had  in  all  respects,  as  are  herein  prescribed  on  the 
application  of  an  executor,  and  the  proceeds  shall  be  returned  to  the 
surrogate  in  the  like  cases,  and  distribution  shall  be  made  in  the  like 
manner. 

Ik.  S  53.  If  an  executor  or  administrator  shall  refuse  or  neglect  to 

serve  and  publish  the  notices  above  required,  or  to  do  any  other  act 
necessary  to  authorise  an  order  for  the  mortgage,  leasing  or  sale  of  the 
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nal  property  of  the  deceued,  tbe  surrogate  maj  appoint  a  dkititerest^  "^^^^ 
ed  freeholder  to  perform  the  duties  herein  enjoined  upon  such  execu- 
ler  or  administrator,  who  shall  proceed  therein  in  the  same  manner  as 
iisfem  directed,  in  respect  to  such  executor  or  administrator. 

^53.  No  suit  shall  be  brought  against  the  heirs  or  devisees  ofsaitsagaingt 
m  real  estate,  in  order  to  charge  them  with  the  debts  of  the  testa-  vimm. 
tor  or  intestate,  within  three  years  from  the  time  of  granting  letters 
testamentary  or  of  administration  upon  the  estate  of  their  testator  or 
intestate ;  and  if  after  the  expiration  of  that  time,  such  suit  shall  be 
brought,  upon  proof  of  an  application  baring  been  made,  before  the 
expiration  of  that  period,  for  an  order  of  sale  pursuant  to  the  provi- 
aoQs  of  this  Title,  such  suit  shall  be  stayed  by  the  court  in  which 
it  shall  be  pending,  until  the  result  of  such  application.  And  if  an 
order  for  sale  be  granted  thereupon,  such  suit  shall  not  be  any  further 
prosecuted,  unless  the  plaintiff  will  allege  that  lands  have  descended 
to  the  heirs  or  been  devised  to  the  devisees,  which  were  not  in- 
cluded in  any  order  of  sale,  in  which  case,  a  decree  in  such  suit 
shall  not  charge,  or  in  any  way  affect,  any  land,  so  ordered  to  be 
sold;  and  the  plaintiff  so  proceeding  in  such  suit,  shall  not  be  en- 
titled to  any  share  in  the  distribution  of  the  monies  arising  on  the 
ale,  mortgage  or  leasing,  of  any  premises,  pursuant  to  such  applica« 

S  54.  But  if  the  plaintiff  in  any  such  suit,  shall  elect  to  discontinue  ib. 
the  same,  after  notice  of  an  application  having  been  made  to  a  surro- 
gate, according  to  the  provisions  of  this  Title,  he  shall  be  entitled  to 
distribution  as  other  creditors,  on  establishing  his  claim. 

S  55.  Where  any  real  estate  or  any  interest  tlierein,  is  given  or  5,^^,,^,^ 
devised  by  any  will  legally  executed,  to  the  executors  therein  named,  Jx"J"li 
or  any  of  them,  to  be  sold  by  them  or  any  of  them,  or  where  such 
€state  is  ordered  by  any  last  will  to  be  sold  by  the  executors,  and  any 
wcecutor  shall  neglect  or  refuse  to  take  upon  him  the  execution  of 
such  will,  then  all  sales  made  by  the  executor  or  executors,  who  shall 
take  upon  them  the  execution  of  such  will,  shall  be  equally  valid,  as 
if  the  other  executors  had  joined  in  such  sate*^ 

S  56.  Sales  of  real  estate  by  any  executor,  made  for  the  payment  of  8ai«  nodwa 
debts  and  legacies,  in  pursuance  of  an  authority  given  by  any  last  ^ 
will,  shall  be  made  after  like  notice,  and  be  conducted  in  the  same 
manner,  as  herein  before  prescribed,  in  relation  to  sales  by  order  of 
any  surrogate. 

S  57.  Where  bv  anv  last  will  a  sale  of  real  estate  shall  be  order-  lu 
^  to  be  made,  either  for  the  payment  of  debts  or  legacies,  the  surro- 
Srte  in  whose  office  such  will  was  proved,  shall  have  power  to  cite 
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TiTLK  4.  the  executors  in  such  will  named,  to^account  (or  the  proceeds  of  tlis 
^^^'^^  sales,  and  to  compel  distribution  thereof;  and  to  make  all  necessary 
orders  and  decrees  thereon,  with  the  like  power  of  enforcing  them,  as 
if  the  said  proceeds  had  been  originally  personal  property  of  the  de- 
ceased, in  the  hands  of  an  administrator.*® 

TmtMjSox       S  58.  Any  executor  or  administrator,  or  other  pers<Hi,  appointed 

illegal  MiM.  ^  herein  directed,  who  shall  fraudulently  sell  any  real  estate  of  his 

testator  or  intestate,  contrary  to  the  foregoing  provisions,  shall  forfeit 

double  the  value  of  the  land  sold,  to  be  recovered  by  the  person  €Sir 

titled  to  an  estate  of  inheritance  therein. '^^ 

irrefuiar  S  59.  No  offence,  iu  relation  to  the  giving  of  notice  of  sale,  or  the 

"^         taking  down,  or  defacing,  such  notice,  shall  aiiect  the  validity  of  such 

sale  to  any  purchaser  in  good  faith,  without  notice  c^the  irregularity.^ 

fiaeord  of        S  60.  The  several  surrogates  shall  record  in  books  to  be  provided 

SL     **^'  by  them  for  that  purpose,  all  orders  and  decrees  by  them  made,  upon 

any  proceedings  before  them  in  relation  to  the  sale  of  real  estate,  and 

shall  file  and  preserve  all  papers,  returns,  vouchers  and  documents 

connected  with  such  proceedings.®^ 

irregiiiaritiw  $61.  Whorevor  a  sale  of  any  real  estate  has  heretofore  been  made, 
i^MT"*'  hy  virtue  of  an  order  of  the  court  of  probates,  or  of  any  surrogate,  and 
a  conveyance  executed  in  pursuance  thereof,  but  without  the  concor- 
rence  of  any  discreet  person  besides  the  executor  or  administrator,  as 
heretofore  required  by  law ;  and  wherever  any  conveyance  has  been 
executed,  or  shall  be  executed  in  pursuance  of  such  sale,  without  set* 
ting  forth  at  large  the  order  of  the  surrogate  directing  such  sale,  or  the 
order  confirming  the  same,  the  said  irregularities  may  be  rectified, 
and  the  sales  confirmed,  by  the  chancellor  of  the  state.*^ 

Proeeedingi       ^  62.  Upou  any  application  to  the  chancellor  for  confirmation  of 
JJ^'^y      such  sales,  he  shall  direct  a  reference  to  a  master  in  chancery,  to  ex- 
amine and  report  touching  the  proceedings  on  such  sale,  and  whether 
any  heirs  or  devisees  of  the  real  estate  sold,  or  persons  claiming  un- 
der them,  reside  within  this  state.®^ 

^  S  63.  Upon  the  coming  in  of  the  master's  report,  notice  shall  be 

published  for  eight  weeks  successively  in  the  state  paper,  of  such  re- 
port being  filed,  and  requiring  all  persons  interested,  to  appear  before 
the  chancellor,  at  such  time  and  place  as  he  shall  have  directed,  to 
show  cause  why  such  sale  and  conveyance  should  not  be  confirmed.^^ 

S  64.  If  it  appears  by  the  master's  report,  that  any  heirs  or  de- 
visees of  the  real  estate  soltf,  or  any  person  claiming  under  them,  re- 
side within  this  state,  then  a  copy  of  such  notice  shall  be  served  on 
such  heirs  or  devisees,  or  persons  claiming  under  them,  either  per- 

(63)  Lawi  of  1822,  p.  238,  §  8.    (69)  1  R.  L.  452,  §  26.    (60)  n>.    (61)  Lawi  of  iW 
p.2B8,$2.    (62)ll4mofl819,p.214;'.1806,p.44ff. 
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aooaUy  or  by  teaving  the  nme  at  their  usual  dwelling  place,  in  case  TrrLB4. 
of  their  absence,  at  least  fourteen  days,  before  the  time  appointed  for 
such  hearing. 

S  65.  If  upon  the  hearing  of  such  application,  and  the  examination  when  to  \» 
rfthe  proceedings,  it  shall  appear  to  the  satisfaction  of  the  chancellor, 
tint  tiK  said  sale  was  made  fiadrlj,  and  in  good  fidth,  he  shall  make 
nch  order  for  confirming  the  sale  and  conveyance,  as  he  shall  deem 
equitable,  and  such  sale  and  conveyance  shall  from  that  time,  be  con- 
firawd  and  valid,  according  to  the  terms  of  the  order.  ^' 

S  66.  If  the  deceased,  at  the  time  of  his  death,  was  possessed  of  a  CootTaeti  for 

wndi  10  be 

contract  for  the  purchase  of  land,  his  interest  in  such  land  and  under  iom. 
nch  contract,  may  be  sold  on  the  application  of  his  executor  or  ad- 
ministrator, or  of  any  creditor,  in  the  same  cases  and  in  the  same  man- 
ner, as  if  be  had  died  seiaed  of  such  land ;  and  the  same  proceedings 
may  be  had  for  that  purpose,  as  are  prescribed  in  this  Title  in  reqpect 
to  lands  of  which  he  died  seised,  except  as  herein  after  provided. 

$  67.  Sudi  sale  shall  be  made  subject  to  all  payments,  that  may  Ttnnior 
thereafter  become  due  on  such  contract ;  and  if  there  be  any  such  pay-  porchaMr. 
DMDts  thereafter  to  become  due,  such  sale  shall  not  bo  confirmed  by 
die  surrogate,  until  the  purchaser  dudl  execute  a  bond  to  the  execu- 
ton  or  administTators  of  the  deceased,  for  their  benefit  and  indenmity, 
and  for  the  benefit  and  indemnity  of  the  persons  entitled  to  the  interest 
of  the  deceased  in  the  lands  so  contracted  for,  in  a  penalty  double  the 
^k  amount  of  payments  thereafter  to  beccHme  due  on  such  contract, 
with  such  sureties  as  the  surrogate  shall  approve,  conditioned  that 
flich  purchaser  will  make  all  payments  for  such  land,  that  shall  be- 
come due  after  the  date  of  such  bond,  and  will  fiilly  and  amply  in- 
demnify the  executors  or  administrators  of  the  deceased,  as  the  case  ' 
may  be,  and  the  persons  so  entitled,  against  all  demands,  costs,  char- 
ge and  expenses,  by  reason  of  any  covenant  or  agreement  contained 
in  such  contract,  or  by  reason  of  any  other  obligation  or  liability  of  ' 
Ae  deceased,  on  account  of  the  purchase  of  such  lands,  and  against 
d  other  covenants  and  agreements  of  the  deceased,  to  the  vendor  of 
SQch  land,  in  relation  thereto. 

• 

S  68.  But  if  there  be  no  payments  thereafter  to  become  due  on  ac-  ib. 
count  of  such  contract,  no  bond  shall  be  required  of  the  purchaser. 

S  69.  When  such  bond  shall  be  executed,  in  the  cases  where  it  is  contract  to 
reqoiied^  and  in  all  cases  where  the  sale  shall  be  confirmed,  the  sur- 
rogate shall  direct  the  executors  or  administrators  of  the  deceased,  to 
execute  an  assignment  of  such  contract,  to  the  purchaser ;  which  assign- 
ment shall  vest  in  such  purchaser,  his  heirs  and  assigns,  all  the  right, 
interest  and  title,  of  the  persons  entitled  to  the  interest  of  the  deceas- 

<S8)  Uwiof]S19,p.2l4;  18as,p.445. 
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TnxK&  6d,inthelandsok[,«tlbetiiiieof8ala;  and  such  pnrdiaaerriiiillhan 
^"^"^^^^  the  same  ri^U  and  reroediea  against  the  vendor  of  such  land^  at  the 
deceased  would  have  had,  if  he  had  lived. 

vrhn  pwior     S  70.  If  in  the  judgment  of  the  surrogate,  a  part  of  the  land  so  cod- 

1m  VUI  ^^k  ^^A 

•old.  traded,  may  be  sold  advantageously  to  the  interest  of  the  estate  of 

the  deceased,  and  so  that  the  purchase  monies  of  such  part,  will  ss- 
tisfy  and  dischai^e  all  the  payments  to  be  made  for  such  land,  ac* 
oording  to  the  contract,  he  may  order  such  part  only  to  be  sold;  and 
in  that  case,  the  purchaser  shall  not  be  required  to  execute  any  bond* 

PnxMdt^f      St  I.  The  monies  arising  from  any  sale,  under  the  five  lastsec- 
"^  lions,  shall  be  paid  to  the  surrogate,  and  shall  be  disposed  of  by  him, 

in  the  payment  of  the  chai^ges  and  expenses  of  such  sale,  and  in 
satisfying  any  claim  of  dower  which  the  widow  of  the  deceased  may 
have  upon  the  lands  so  sold,  in  the  manner  herein  before  provided,  in 
respect  to  the  sale  of  lands,  of  which  the  deceased  died  seized. 

Doww.  S  72.  But  such  claim  of  dower  is  hereby  declared  to  extend  only 

to  the  annual  interest,  during  the  life  of  the  widow,  upon  one-third  of 
the  surplus  of  the  monies  arising  from  such  sale,  which  shall  remain, 
after  paying  all  sums  of  money  due  from  the  deceased,  at  the  time  of 
such  sale,  for  the  land  so  contracted  and  sold, 

AppBeation.  S  73.  The  Surrogate  shall  apply  the  residue  of  the  monies  arising 
■■£r**^^  from  such  sale,  in  the  first  instance,  to  the  payment  of  all  sums  of  mo- 
ney, then  due  firom  the  deceased  to  the  vendor  of  the  land  so  contract- 
ed, on  account  of  such  contract,  and  shall  then  proceed  to  distribute 
the  balance  among  the  creditors  of  the  deceased,  in  the  manner  herein 
before  provided ;  and  if  there  be  any  surplus,  after  payment  of  debts 
and  expenses,  the  same  shall  be  distributed  among  the  persons,  who 
would  have  been  entitled  to  the  interest  of  the  deceased  in  the  land 
sold  if  such  sale  had  not  been  made,  or  the  persons  claiming  under 
them,  in  proportion  to  their  respective  rights  in  the  premises  sold. 

ccmreyniet  $  74.  Where  a  portion  only  of  the  land  so  contracted,  is  sold,  the 
executor  or  administrator  shall  execute  a  conveyance  therefor  to  the 
purchaser,  which  shall  transfer  to  him  all  the  rights  of  the  deceased 
to  the  portion  so  sold,  and  all  rights  which  shall  be  acquired  to  such 
portion,  by  the  executor  or  administrator,  or  by  the  persons  entitled  to 
the  interests  of  the  deceased  in  the  land  sold,  at  the  time  of  sale,  on 
the  perfecting  of  the  title  to  such  land,  pursuant  to  the  contract. 

S  75.  Upon  the  payment  being  made,  in  full,  on  a  contract  for  the 
fere^^"^  purchase  of  land,  a  portion  of  which  shall  have  been  sold,  according 
to  the  preceding  provisions,  the  executors  or  administrators  of  the  de- 
ceased, shall  have  the  same  right  to  enforce  the  performance  of  the 
contract,  which  the  deceased  would  have  had,  if  he  had  lived ;  and 
any  deed  that  shall  be  executed  to  tbem,  shall  be  in  trust  and  for 


of  put  of 


ComiMtof 

Mlobowtft. 


CHAF.  ▼!•]        THE  STATE  OF  NEW-YORK.  1^ 

tbe  beaefiti^the  persons  entitled  to  the  interest  of  the  deceased,  sub-  .t^i^ba 
ject  to  the  dofw^  of  the  widow,  if  there  be  any,  except  for  such  part 
of  the  land  so  conveyed  as  shall  have  been  sold  to  a  purchaser  accord- 
ing to  the  preceding  provisions ;  and  as  to  such  part,  the  said  deed 
shall  enure  to  the  benefit  of  the  purchaser. 


TITLE  V. 

or  THE  RIGHTS  AND  UABIUTIES   OF  EXECUTORS  AND  ADMINIS- 
TRATORS. 

8kc.  1.  Bzecnton,  &c.  not  to-be  liable  on  certain  pTomitei,  nnleit  made  in  writings 

2.  AetioiM  upon  contract  may  be  broai^tby  and  agauwt  ezecvtort. 

a  AdmiBJatniton  entitled  to  tame  aotloni  and  anbject  to  tame  liahflitiet  at  eXeeuton' 

4.  When  actions  for  trespass  maybe  maintained  by  executors,  Ac. 

St.  Wlien  exeentors,  Ac.  liable  to  actions  of  tirespass. 

S^  Hiaeiiliuaa  and  administratofa  of  e»ec»to<ii,  Ac.  wfaan  liable. 

7  A  &  When  jodgments  against  heirs,  Ac.  to  bar  suits  against  executors,  Ac. 

9.  When  l^atee  and  relatires  may  prosecute  executors,  Ac.  for  legacy,  Ac. 
IOl  BoBid  to  be  given  :  its  terms. 
11.  T^Dther  ccoditioa  of  bond  when  grren  by  a  legatee^ 
1^  Biiaor  may  sne  by  guardian,  who  is  to  gi?e  bond ;  its  terms. 
13.  When  abatement  from  I^;aey  to  be  made. 
lA  Suits  not  to  be  abated  by  death,  Ac  of  ezeeulon,  Ac. 
lA  WhcB  plaintiff' may  proceed  against  ezecutocs,  Ac.  superseded ;  effict  of  the  judy* 


16L  Person  succeeding  ezeentor,  Ac.  may  be  made  defendant ;  how. 

17.  1b  case  of  death  of  azeeuton,  Ac  successor  may  be  made  defendant 

18.  Payment  of  debts  and  legacies,  and  distribution  may  be  decreed  by  rarrogitc 

1ft  Application  to  surrogate  for  order  to  issue  execution  on  judgment  against  exeou' 

ton,  Ac 
20.  OtaftiaB  to  executors,  and  proceedings  thereon^ 
2L  Sffeet  of  Older,  and  hHwiuspended  by  qipeal  and  bond. 
22.  When  ihither  Older  for  execution  to  be  granted. 
22.  ProTisioiis  of  this  Chapter  to  extend  to  one  of  sereial  executors,  Ac.  and  to  execti- 

tiix,  Ac 
2A  Surogate  of  county  in  which  letters  are  gmnted,  to  act  in  all  matters  relative  to  the 
estate 


S  1.  No  executor  or  administrator  shall  he  chargeable  upon  ^Jixyjj^^^^^^^ 
ipeciid  prcHDise  to  answer  damages,  or  to  pay  the  debts  of  the  testator  f^!^^ 
or  intestate,  out  of  his  own  estate,  miless  the  agreement  for  that  pur-  '"''**' 
pose,  or  some  memorandum  or  note  thereof,  be  in  writing,  and  signed 
hf  sudi  executor  or  administrator,  or  bj  some  other  persoii  by  him 
thereunto  specially  audiorised. 

$  2.  Actions  of  account,  and  all  other  actions  upon  contract,  may  Aenomby 
be  maintained  by  and  against  executors,  in  all  cases  in  which  the  ^^SSS!^ 
same  mi^t  have  been  maintained,  by  or  against  their  respective  tes- 
tators* 

$  3.  Administrators  shall  have  actions  to  demand  and  recover  the  i^^^^i.^ 
debts  due  to  their  intestate,  and  the  personal  property  and  effects  of!!y\$fig 
tbeir  iotestate;  and  shall  answer  and  be  accountable  to  others  to 
irhom  the  intestate  was  holden  or  bound,  in  the  same  manner  as  ex- 

editors. 
VOL.  tf.  '* 
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Tm-B  5.       5  4.  Executors  and  administrators  shall  have  actions  of  trespaw 


^^^j^    against  any  person  who  shall  have  wasted,  destroyed,  tAenor  cam- 
ezeeatora,     ed  away,  or  converted  to  his  own  use,  the  goods  of  their  testator  or  in- 
testate in  his  life  time.     They  may  also  maintain  actions  for  tres- 
pass committed  on  the  real  estate  of  the  deceased,  in  his  life  time. 

Tmpui  S  5.  Any  person,  or  his  personal  representatives,  shall  have  ac- 
2to!?Sr  tions  of  trespass  against  the  executor  or  administrator  of  any  testator 
or  intestate,  who  in  his  life  time  shall  have  wasted,  destroyed,  taken 
or  carried  away,  or  converted  to  his  own  use,  the  goods  or  chattels  of 
any  such  person,  or  committed  any  trespass  on  the  real  estate  of  any 
such  person. 

Liabaity  of       S  6.  The  executors  and  administrators  of  every  person,  who,  as 

ST"**"*'     executor,  either  of  right  or  in  his  own  wrong,  or  as  administrator, 

shall  have  wasted  or  converted  to  his  own  use,  any  goods,  diatteU, 

or  estate,  of  any  deceased  person,  shall  be  chargeable  in  the  same 

manner,  as  their  testator  or  intestate  would  have  been,  if  living. 

When  Miitf  S  7*  Every  judgment  against  an  heir  or  devisee,  shall  be  a  bar  ta 
eraton,^c.  any  subsequent  suit  against  the  executor  or  administrator  of  the  an- 
^^  '  eeetor  or  devisor,  for  the  same  debt  or  damages,  upon  which  such 
judgment  shall  have  been  obtained,  unless  the  plaintiff  shall  show  an 
execution  against  such  heir  or  devisee,  returned  unsatisfied,  or  that 
no  sufficient  lands  or  tenements,  have  descended  or  been  devised,  to 
such  heir  or  devisee. 

ib^  $  8.  In  all  cases  where  a  judgment  shall  be  recovered  against  an 

heir  or  devisee,  for  a  debt  or  legacy  expressly  charged  on  the  estate 
descended  or  devised,  it  shall  be  an  absolute  bar  to  any  subsequent 
suit,  agamst  the  executor  or  administrator,  for  the  same  debt  or  legacy- 

iMtMf,^.  S  9.  If  after  the  expiradon  of  one  year  from  the  granting  of  letters 
MOte!^  pro-  testamentary  or  of  administration,  there  be  mars  than  sufficient  as- 
sets in  the  hands  of  any  executor  or  adminiBtrator,  to  disdnuge  the 
deto  of  the  testator  or  intestate ;  and  if  after  reeaonable  demand 
made,  and  the  offer  of  a  bond  with  sufficient  sureties,  as  in  the  next 
section  prescribed,  by  any  legatee,  or  by  any  of  the  next  of  kin  en- 
titled to  share  in  the  distribution  of  the  estate,  such  executor  or  ad- 
ministrator shall  refuse  to  pay  the  legacy  bequeathed  by  any  will  to 
such  legatee,  or  the  share  of  any  such  person  entitled  to  distrlbutioa, 
he  shall  be  liable  to  such  action  as  the  case  may  require,  at  the  suit  of 
such  legatee  or  next  of  kin,  or  their  personal  representatives. 

Bead  $  10.  Previous  to  the  commencement  of  any  such  action,  a  bond 

to  the  executor  or  administrator  shall  be  filed  with  the  clerk  of  the 
court,  with  such  sureties  as  the  court  or  any  judge  thereof  shall  ap- 
prove, in  double  the  sum  of  such  share  or  legacy,  conditioned,  that  if 
any  debts  owing  by  the  testator  or  intestate,  shall  afterwards  be  re- 
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ixf^eni  or  duly  made  to  appear,  for  (he  paymevt  of  whidi,  there  shall  ^^^ub  a. 
be  00  assets,  other  than  the  said  share,  or  legacy,  that  then  such  per-  ^'^'^^^'^^ 
son  shall  refund  the  legacy  or  diare  that  may  be  recovered  in  such  ac- 
tkn,  or  such  rateahle  part  or  proportion  therciof,  with  the  other  lega- 
tees or  representatives  of  the  deceased,  as  may  be  necessary  for  the 
pajment  of  the  said  debts,  and  the  costs  and  charges  incurred  by  a  re- 
coyeiy  against  such  executor  or  administrator,  in  any  suit  therefor. 

$  11.  When  given  by  a  legatee,  the  bond  shall  be  further  condi- ib.  of  i«i»- 
tiaoed,  that  if  no  sufficient  assets  shall  thereafter  remain,  to  pay  any  '^ 
odier  kgacy  which  may  be  due,  that  then  such  person  shall  refund 
such  rateable  part  or  proportion  thereof,  with  the  other  legatees  or 
rqwesentatives  of  the  deceased,  as  may  be  necessary  for  the  payment 
of  the  proportional  part  of  such  other  legacy. 

i  18*  A  vAnof  may  bring  such  action  by  his  gaaidian  or  next 
(ifiad,  as  in  other  cases ;  but  not  until  such  guardian  or  next  friend 
rinil  faanre  fled  with  the  deck  of  the  court,  a  bond  to  the  minor,'  in 
aich  8«n,  and  with  such  sureties,  as  the  court  shall  approve,  condi- 
tioned diat  aaoh  ^ardian  or  next  friend  shall  duly  account  to  such 
minor  when  of  lall  dge,  or  to  his  pereonal  repreBentatives  in  cafiie  of 
his  death,  for  all  monies  which  may  be  recovered  in  such  suit. 

S  IS.  luMjr  sack  suit  brought  by  a  legatee,  if  it  appear  that  there  Abatement 
are  not  asseta  ecifficieM  to  pay  fdl  the  legacies  that  may  have  been  ^'''"'^''^ 
giTim,  then  an  abatement  shall  be  made  in  proportion  to  the  legaciel 
a>  given,  and  such  legatee  ahall  recover  only  a  proportionate  part 

5 14.  No  suit  that  ihay  have  been  commenced  by  any  executors  AHt«iiMt«r 
<Yadmini8lral&r^  who  shall  die,  be  removed  or  superseded,  or  who    ^ 

AiU  become  Incapable  of  acting,  shall  be  abated  thereby,  but  may  be 
<30R(med  by  the  ce^xecutor  or  administrator,  if  there  be  any,  arid  if 
^feve  be  notie,  hf  and  m  the  name  of  the  person  who  shall  sucoeied  the 
oncatororadmkii^rator  so  dying,  removed,  superteded  or  beboming 
incBpsble,  in  the  adnmiistration  of  the  same  estate. 

5 15.  If  an  executor  or  administrator  be  defendant  in  a  suit,  pend-  Suite  acaiMt 
ing  atthe  time  of  the  revocation  or  superseding  of  his  power  as  such,  STiupmed- 
^  plaintiff  in  aucb  suit,  may  proceed  therein,  against  such  extsoutor 

or  administrator,  in  order  to  charge  him  personally ;  but  no  judgment 
reoQVered  therein,  after  such  revocation  or  supersedhig,  shall  be  bind- 
ing, crbeof  any  force  as  against  the  estate  of  the  teabitor  or  inteetete, 
^  Bfty  person  succeeding  to  the  administratien  of  the  same  estate* 

S  16.  If  the  plaintiff  shall  not  elect  so  to  proceed  against  such  ex- How  eo»- 
^otor  or  administrator,  the  court  in  which  such  suit  may  be  pending,  IfJIlMeM- 
on  the  application  of  the  plaintiff  therein,  and  after  reasonable  notice  to 
^  person  succeeding  to  the  administration  of  the  same  estate,  may, 
hf  nile  of  court,  substitute  the  person  so  succeeding,  as  defendant  in 
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TTTLB  5.  such  8uit,  and  such  suit  shall  thereailer  proceed  to  final  judgment,  in 
^^'*^^'^^  like  manner,  as  if  it  had  been  originally  commenced  against  the  p6^ 
son  so  substituted. 

n».  iRcaM4>r     S  17.  In  case  of  the  death  of  an  executor  or  administrator,  during 
^  '         the  pendency  of  a  suit  against  him,  the  court  may,  in  like  manner, 
substitute  the  person  succeeding  to  the  administration  of  the  same 
estate,  as  defendant  in  such  suit,  with  the  like  efiect. 

S  18.  The  surrogate,  having  jurisdiction,  shall  have  power  to  de- 
cree the  payment  of  debts,  legacies,  and  distributive  shares  against 
J!l^,^     the  executor  or  administrator  of  a  deceased  person,  in  the  following 
cases: 

1.  Upon  the  application  of  a  creditor,  the  payment  of  any  debt,  or 
a  proportional  part  thereof,  may  be  so  decreed  at  any  time  after  six 
months  shall  have  elapsed,  from  the  granting  of  the  letters  testamen- 
tary  or  of  administration : 

2.  Upon  the  application  of  a  legatee,  or  relative  entitled  to  a  dis- 
tributive share,  payment  of  such  l^;acy  or  distributive  share,  or  iii 
just  proportional  part,  may  be  so  decreed,  at  any  time,  after  one  year 
shall  have  elapsed,  from  the  granting  of  such  letters, 

EsModoiia       S  19.  Where  a  creditor  shall  have  obtained  a  judgment  against 

!e^,^o.  any  executor  or  administrator,  after  a  trial  at  law  upon  the  merits,  he 

may  at  any  time  thereafter  apply  to  the  surrogate  having  jurisdiction, 

for  an  order  against  such  executor  or  administrator,  to  show  cause 

why  an  execution  on  such  judgment  should  not  be  issued, 

fi^cMdimi.  Sw.  The  surrogate,  to  whom  such  application  may  be  made, 
shall  issue  a  citation,  requiring  the  executor  or  administrator  com* 
plained  oty  at  a  certain  time  and  place  therein  to  be  named,  to  appear 
and  account  before  him ;  and  if  upon  such  accounting,  it  shall  appear, 
that  there  are  assets  in  the  hands  of  such  execute  or  administrator, 
properly  applicable,  under  the  provisions  of  this  Chapter,  to  the  pay* 
ment,  in  whole  or  in  part,  of  the  judgment  so  obtained,  the  surrogate 
shall  make  an  order,  that  execution  be  issued  for  the  amount  so  ap- 
plicable. 

1^.  S2I.  Every  such  order  shall  he  conclusive  evidence,  that  then 

are  sufficient  assets,  in  the  hands  of  such  executor  or  administrator,  ic 
satisfy  the  amount  for  which  the  execulion  is  directed  to  be  levied 
and  no  appeal  shall  be  made  from  any  such  order,  unless  the  persoi 
making  the  same,  shall  execute  to  the  plaintiff  in  such  execution,  1 
bond  with  sufficient  sureties,  to  be  approved  of  by  the  surrogate,  con 
ditioned  for  the  payment  of  the  full  amount  so  directed  to  be  levied 
with  interest  thereon,  and  the  costs  of  defending  the  appeal,  in  caa 
the  order  appealed  from  shall  be  affirmed. 
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S  %%.  If  the  whole  sum  for  which  a  judgment  may  have  beeu  ob-   "^'  *• 
tainedy  shall  not  be  collected  on  the  execution  so  directed  to  be  issued,  YxaHom  or> 
and  assets  shall  thereafter  come  into  the  hands  of  such  executor  or  ^^J^' 
administrator,  the  surrogate  shall  make  a  further  order  for  issuing  ex- 
ecatioQ,  upon  the  application  of  the  creditor,  his  personal  representa- 
tives or  assignees,  and  shall  proceed  in  the  same  manner,  from  time  to 
time,  whenever  assets  shall  come  to  the  hands  of  the  executor  or  ad- 
nunistrator,  until  such  judgment  be  satisfied. 

S  23.  All  the  provisions  contained  in  this  Chapter,  or  in  any  of  the  Appiicadon 
statutes  of  this  state,  relative  to  executors  and  administrators,  shall  t«r.     < 
apply  and  extend  to  a  single  executor  or  administrator,  and  to  an  ex- 
ecutrix or  administratrix. 

i  24.  The  surrogate  of  the  county,  in  which  letters  testamentary  JariidietioB 
fx  of  admintgtrad<m,  shall  have  been  granted,  shall  be  entitled  to  act  "*  "^""^^  * 
under  the  provisions  of  this  Chapter,  in  all  matters  relating  to  the  es- 
tate upon  which  such  letters  were  granted. 


TITLE  Vr. 

OF  PUBUC  ADMINISTRATORS. 

Art.  1. — Of  tbe  public  administrator  in  the  city  of  New- York. 
AaT.  2^-^-Of  public  adroinktrators  in  tbe  a^eral  countief  of  thit  ttate,  other  than  the 
county  of  New- York. 

ARTiciiB  pnurr. 

Of  the  Pvblic  Administrator  in  the  City  of  New-York. 

foe.  L  How  appointed,  and  the  tenure  of  big  office, 

2.  Oath  of  office  to  be  taken,  and  bond  to  be  executed  by  him. 

8.  Hie  comsnisaions,  how  accounted  for  and  paid ;  his  talary. 
4.  Cases  in  which  he  is  authorised  to  act. 

fi.  Authority  not  lo  extend  to  certain  cases. 

6.  In  certain  cases,  not  to  interfere  without  order  of  surrogate. 

7.  Upon  what  proof,  order  to  be  granted. 

B.  When  sruhpcma  to  be  issued  by  surrogate,  to  diseorer  eeacealed  eileets. 

9.  If  surrogate  be  absent,  certain  other  officers  may  issue  subpeana. 
10.  Subpoena  how  served  and  enforced. 

IL  Witness  sy peering,  to  be  sworn  and  examined. 
12.  When  wanant  to  issue,  to  9tit»  effiscts  concealed  or  withheld. 
18.  Warrant  may  be  stayed,  by  giving  a  bond ;  its  ccmditions. 
14  Duty  of  health  officer  respecting  efTects  at  the  quarantine. 

15.  When  perishable  property  taken  by  pubUc  administrator  may  be  sold. 

16.  When  to  giye  notice  of  application  for  letters  of  administration. 

17.  Notice  how  to  be  seired  and  published. 

IS.  Persons  interested  may  appear  and  contest  the  gnatiag  of  letters. 
IS.  When  letters  to  be  granted  to  executor,  or  widow,  or  rdatiTe. 

10.  Upon  granting  such  letters,  fnthority  of  public  administrator  to  cease. 

21.  Freyious  expenses  to  be  deducted  from  assets,  and  balance  to  be  pud  to  executor. 

22.  If  there  be  not  sufficient  assets  to  pay  expenses,  to  be  paid  by  executor,  &c. 
28.  When  letton  of  administration  to  be  granted  to  public  ndBBinlstntor. 

21.  In  what  cases  public  administrator  to  give  notice  that  he  will 
25.  How  such  notice  is  to  be  served  and  published. 
2S.  Affidaiit  of  hxring  nndertakan  udministiution,  Stc.  to  be  ffied. 
27.  Pablie  administratoir  from  thenceforth  to  administer  on  the  estate. 


IIB  REVISED  STATUTES  OF  [part  n. 

T^^^   SBt..a8.  P4iran  of  p«bU«  aOiniiiiittiitor  Mbn tatton  gmated  or  ■flUftvUtted. 

29.  In  oeitain  cases,  notices  to  be  seired  on  foreign  consols. 

SO.  If  lawfiil  executor,  &e.,  appear,  assets  to  be  deliyered  to  him,  after  deducting  eZ' 


81  &  82.  Cases  in  which  powers  of  public  administrator  shall  be  superseded. 
88.  When  so  superseded,  to  deliyer  over  assets,  after  making  certain  deductions. 
34.  Suits  commenead  by  pnMic  ateiinistrntor,  maybe  eontlmied  by  bis  suacessor. 
85.  The  rights  and  powers  of  public  administrator  on  any  estate,  enumerated. 
96.  To  deposit  monies  received  by  him  in  certain  bank. 
ST.  Monies  deposited,  how  to  be  drawn  out. 
88.  Advances,  not  exceeding  Btty  dcUars,  may  be  made  to  rektives. 
8B.  Account  of  public  administrator  to  be  annually  exhibited  on  oath. 

40.  Account  to  be  published  in  New-York  and  in  state  paper. 

41.  Penalty  for  not  accounting,  or  not  publishing  account 

42»  Corporation  of  New-Tork  to  be  responsible  for  conduct  ofpuUic  administnctor, 
48»  And  for  menies  received  and  stcek  timnsferred  ;  remedy  of  persons  aggrieved. 

44.  On  resignation,  &c.,  of  public  administrator,  pi^rs,  he,  to  be  delivered  to  his 

successor. 

45.  Keepers  of  boarding-houses,  &c.,  to  report  death  of  transient  persona  ;  penalty  for 

neglect. 
4f.  Pttnl^  not  to  be  saoorared  without  proof  of  nodoe  of  laat  aeetkiB. 

Howi^rpoint  $  1.  The  major,  aldermen  and  commonalty  of  the  city  of  New- 
York,  in  common  council  convened,  from  time  to  time,  and  as  often 
as  a  vacancy  in  the  office  shall  occur,  may  appoint  a  competent  per- 
son to  be  the  public  administrator  in  the  city  of  New- York,  who  shall 
hold  his  office  during  the  pleasure  of  the  said  common  council. 

Oath  and  $2.  Before  entering  upon  the  duties  of  his  office,  the  person  so 
appointed  shall  take  the  oath  prescribed  by  the  constitution,  and  shall 
execute  a  bond,  with  such  sureties  as  shall  be  approved  by  the  mayor 
or  recorder  of  the  said  city,  to  the  mayor,  aldermen  and  commonalty 
thereof,  in  the  penal  sum  of  ten  thousand  dollars,  conditioned  for  the 
faithful  discharge  of  all  duties  enjoined  on  him  by  law,  and  particu- 
larly, that  he  will  account  for,  and  pay  over,  all  monies  and  proper- 
ty, that  may  come  to  his  hands  as  such  administrator,  according  to 
law. 

^^^ji^  S  3.  The  public  administrator  shall  retain  a  commission,  over  and 
above  all  expenses,  upon  all  monies  that  shall  come  into  his  hands, 
At  the  rate  of  five  dollars  upon  the  hundred  dollars,  upon  all  sums  re- 
ceived from  any  one  estate,  not  exceeding  two  thousand  five  hundred 
dollars ;  and  upon  all  sums  so  received,  exceeding  that  sum,  at  the 
rate  of  two  dollars  and  fifty  cents  upon  every  hundred  dollars ;  which 
sums  may  be  so  retained  in  preference  to  any  debts  or  claims,  except- 
ing funeral  charges.  The  monies  so  retained  shall  be  accounted  for, 
and  paid  by  him,  into  the  treasury  of  the  city  of  New-York.  He  shall 
.  be  allowed  and  paid  quarterly,  such  salary  for  his  services,  as  the  com- 
mon council  of  the  city  shall  prescribe,  not  less  than  one  thousand 
two  hundred  and  fifty  dollars  annually. 

OS  anthoiftr  S  4.  In  the  right  of  his  office,  he  shall  have  authority  to  collect  and 
take  charge  of  the  goods,  chattels,  personal  estate,  and  debts,  of  per- 
sons dying  intestate,  and  for  that  purpose,  to  maintain  suits  as  pub- 
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Ik  aduttotftrator,  as  any  executor  migbt  by  law,  in  the  foUowing   ^^*  ^'  ^ 


1.  Wiieoever  any  person  shall  die  intestate,  either  within  this  state 
cr  out  of  it,  tearing  any  goods,  chattels,  or  effects  within  the  dty  and 
connty  of  New- York : 

2.  Whenever  any  goods,  chattels,  or  effects  of  any  person  who 
ifaall  haye  died  intestate,  shall  arrive  within  the  said  city  and  county, 
after  h«  death : 

8.  Whenever  any  person,  coming  from  any  place  out  of  this  state, 
is  a  retsel  bound  to  the  port  of  New- York,  and  aniving  at  the  qm- 
rantiiie,  near  the  city  of  New- York,  shall  there  die  intestate,  and  shall 
kare  any  ^ects  either  at  the  said  quarantine,  or  in  the  ci^  of  New- 
fork,  or  dsewhere : 

i.  Whenever  any  efiecls  of  any  such  person  so  arriving  and  dying 
intestate  at  the  said  quarantine,  shall,  afber  his  death,  aniye  either  at 
the  said  quarantine,  or  within  the  city  of  New- York : 

5.  Whenever  any  person,  coming  from  any  place  out  of  this  slate 
in  a  vessel  bound  to  the  port  of  New- York,  shall  die  intestate  on  his 
passage,  and  any  of  his  effects  shall  arrive  at  tlie  said  quarantine : 

Id  all  the  preceding  cases,  intestacy  shall  be  presumed,  until  a  will 
shall  be  proved,  and  letters  testamentary  be  granted  thereon. 

S  5.  But  the  last  section  shall  not  confer  on  the  public  administra-  ib. 
tor,  any  authority  in  respect  to  the  estate  of  any  person  not  ucidzmfi 
of  this  state,  dying  out  of  this  state,  or  on  board  any  foreign  vessel 
within  the  harbor  of  New- York,  unless, 

1.  Such  person  shall  have  landed  within  the  city  and  county  of 
New-York,  (h*  at  the  quarantine  near  the  said  city :  or, 

2.  Unless  the  effects  of  such  person,  or  some  part  of  them,  shall 
hare  been  so  landed ;  and  when  any  effects  of  such  person  shall  have 
been  so  landed,  the  authority  of  the  public  administrator  shall  extend 
to  such  effects  only.®* 

S  6.  Whenever  there  shall  be  any  widow,  or  next  of  kin  of  any  order  of  lor- 
sQch  intestate,  entitled  to  a  distributive  share  in  his  estate,  residing  ^SSHtn^^ 
in  the  city  of  New- York  at  the  time  of  his  death,  the  public  adminis- 
trator, upon  receiving  notice  of  such  fact,  shall  not  have  any  authori- 
ty to  interfere  with  the  effects  of  the  deceased,  until  he  shall  have 
Atained  an  order  from  the  surrogate  of  the  city  and  county  of  New- 
York  to  take  charge  thereof. 

5  7.  Such  order  may  be  granted  by  the  surrogate,  upon  the  appli*  whenoid«r 
cation  of  the  public  administrator,  and  upon  due  proof  being  made  to  *"***'*"'**' 
him  by  affidavit,  that  the  effects  of  the  deceased  are  in  danger  of  wa^te 
or  embezzlement,  or  that  for  any  other  reason,  it  would  be  for  the  he* 
oefit  of  the  estate  to  have  the  same,  or  any  part  thereof,  seized  and 
secured. 


(64)  Aet  of  April  21, 1S2S,  p.  415. 
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T^i^  «•  5  8.  Whenever,  in  any  of  the  caaes  in  which  the  puUic  admini*' 
gll^^^l^^^  trator  is  authorised  to  take  charge  of  the  effects  of  any  intestate,  any 
^leoTer^D-  goods^  chattels,  credits  or  efiects  of  the  deceased,  or  of  which  he  had 
possession  at  the  time  of  his  death,  or  within  twenty  days  preyious 
thereto,  shall  not  have  been  delivered  to  the  public  administrator,  nor 
accounted  for,  satisfactorily,  by  the  persons  who  were  about  the  de- 
ceased in  his  last  sickness,  or  in  whose  hands  the  eflfects  of  the  deceas- 
ed, or  any  of  them,  may  be  supposed  at  any  time  to  hare  fallen,  the 
public  administrator  noay  institute  an  inquiry  concerning  the  same; 
and  upon  satisfying  the  surrogate  of  the  city  and  county  of  New-York, 
by  affidavit,  that  there  are  reasonable  groimds  for  suspecting  that  anj 
such  effects  are  concealed  or  withheld,  he  shall  be  entitled  to  a  sub- 
poena to  be  issued  by  the  surrogate  under  his  seal  of  office,  to  such 
persons  as  the  said  public  administrator  shall  designate,  requiring 
them  to  appear  before  sudi  surrogate,  at  the  time  and  place  therein 
to  be  specified,  for  the  purpose  of  being  examined,  touching  the  estate 
and  effects  of  the  deceased. 

»•  S  9.  If  the  surrogate  be  absent  from  the  city  of  New- York,  such 

application  for  a  subpoena,  may  be  made  to  the  circuit  judge  of  the 
first  circuit,  to  the  first  judge  of  the  court  of  common  pleas  of  the  said 
city  and  county,  or  to  the  mayor  or  recorder  of  the  said  city,  either  of 
whom  is  hereby  authorised  to  issue  such  subpoena,  under  his  hand  and 
private  seal,  in  the  same  manner  as  the  surrogate. 

BAwimd       $  10.  Such  subpoena  shall  be  served  In  the  same  manner  as  in  civ3 

Hal  40roiC9B« 

causes,  and  if  any  person  shall  refiise  or  neglect  to  obey  the  same,  or 
shall  refuse  to  answer  touching  the  matters  hereinafter  specified,  he 
shall  be  attached  and  committed  to  prison,  by  the  said  surrogate  or 
other  officer  so  issuing  such  subpoena,  in  the  same  manner  as  for  dis- 
obedience of  any  citation  or  subpoena,  issued  by  a  surrogate  in  any 
case  within  his  jurisdiction* 

S  1  !•  Upon  the  appearance  of  any  person  so  subpoenaed  before  such 
surrogate  or  other  officer,  he  shall  be  sworn,  truly  to  answer  all  ques- 
tions  concerning  the  estate  and  effects' of  the  deceased,  and  shall  be 
examined  fully  and  at  large,  by  the  public  administrator,  in  relation 
to  the  said  effects. 

wiMHttt,  $  IS.  If  upon  any  inquiry,  it  shall  appear  to  the  officer  conducting 
the  same,  that  any  effects  of  the  deceased  are  conceakd  or  withheld, 
and  the  person  having  the  possession  of  such  property,  shall  not  give 
the  security  in  the  next  section  specified^  for  the  delivery  of  the  same, 
such  officer  shall  issue  his  warrant,  directed  to  the  sheriff,  marshals 
and  constables  of  the  city  or  county,  where  such  effects  may  be,  com- 
manding thera  to  search  for  and  seize,  the  said  effects,  and  for  that 
purpose,  if  necessary,  to  break  open  any  house  in  the  day  time,  and 
to  deliver  the  said  property  so  seized,  to  the  public  administrator^ 
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wliich  warrant  shall  be  obeyed  by  the  officers  to  whom  the  same  shall    art.  i. 
be  directed  and  delivered,  in  the  same  manner,  as  the  process  of  a  ^""-^^v^^^ 
coart  of  record. 

S  13.  But  sach  warrant  shall  not  be  issued  to  seize  any  property,  Bond  to  luy 
if  the  person  in  whose  possession  such  property  may  be,  or  any  one  in  ^^'^° 
his  behalf,  shall  execute  a  bond,  with  such  sureties,  and  in  such  pe- 
nalty as  shall  be  approved  by  the  surrogate,  or  other  officer,  acting  in 
his  place,  to  the  public  administrator  in  the  city  of  New- York,  condi- 
tioned that  such  obligors  will  account  for  and  pay  to  the  said  public  ad- 
ministrator the  full  value  of  the  property  so  claimed  and  withheld, 
(and  which  shall  be  enumerated  in  the  said  condition,)  whenever  it 
dalJ  be  determined  in  any  suit  to  be  brought  by  the  public  adminis- 
trator, that  the  said  property  belongs  to  the  estate  of  any  deceased 
person,  which  the  administrator  has,  by  law,  authority  to  collect  and 
preserve. 

§  14.  Whenever  any  effects  of  a  deceased  person,  of  which  the  outy  or 
public  administrator  is  authorised  to  take  charge,  shall  be  at  the  qua-  >n  certain 
rantine  at  the  time  of  the  death  of  such  person,  or  shall  arrive  there 
afterwards,  it  shall  be  the  duty  of  the  health  officer,  or  his  deputy, 
whichever  shall  be  present,  to  secure  the  said  effects  from  waste  and 
embezzlement,  and  immediately  to  give  information  of  such  effects  to 
the  public  administrator,  to  cause  an  inventory  or  account  thereof  to 
be  taken,  and  to  deliver  the  same  to  the  said  public  administrator,  un- 
less the  said  property  be  of  such  a  description  as  ought  not  to  be  re- 
moved, or  may  be  ordered  to  be  destroyed  under  the  laws  concerning 
Ihe  public  health. 

2  15.  If  any  property  taken  into  the  charge  of  the  public  adminis-  Perwhau* 
trator,  shall  be  in  a  perishing  condition,  he  may  immediately  sell  the  ^^^^^' 
same  at  public  auction,  on  obtaining  an  order  for  that  purpose  from 
the  surrogate  of  New- York,  which  shall  be  granted  on  due  proof  of 
die  fact. 

S  16.  If  the  property  of  any  intestate,  of  which  the  public  admi-  NotiM,wiiMt 
nistrator  is  authorised  to  take  charge,  shall  exceed  in  value  th^  sum*****'"^*^ 
of  one  hundred  dollars,  he  shall  immediately  give  notice  of  his  inten- 
tion to  apply  to  the  surrogate  of  New-York,  for  letters  of  administra- 
tioQ  upon  the  estate  of  such  intestate,  specifying  the  time  and  place 
when  such  application  will  be  made. 

S  IT.  Such  notice  shall  be  served  personally  on  the  widow  and  Howieryta 
the  relatives  of  the  intestate  entitled  to  any  share  in  his  estate,  if  there  ed. 
be  any  to  be  found  in  the  city  of  New- York,  at  least  thirty  days  be- 
fore the  time  therein  specified.     If  there  be  none  to  be  found  in  the 
said  city,  and  in  all  cases  where  the  notice  shall  not  have  been  per- 

voin  n.  16 
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TITLE  0.  sonally  served,  it  shall  be  published  at  least  twiee  iii  each  week,  ftr 
^•^""•^^^^  four  weeks,  in  some  newspaper  printed  in  the  city  of  New-Yoik. 

Grftotingof       ^  18.  At  the  time  specified  in  such  notice,  any  person  interested 
u  coAtMtwi.  in  the  estate  of  the  deceased,  may  appear  and  contest  the  granting  of 
letters  of  administration  to  the  public  administrator,  and  shall  be  enti- 
tled to  subpQ^as  to  compel  the  attendance  ot  witnesses,  on  soch 
hearing. 

wbenvneu-  ^  id.  If  it  shall  appear  that  the  deceased  has  left  any  will  of  his 
i^ifbn,  vDb.  personal  property,  by  which  any  executor  is  appointed  who  is  com- 
petent, and  qualified  according  to  law  to  take  upon  him  the  execution 
of  such  will ;  or  if  ii  shall  appear  that  there  is  a  widow  or  any  rela- 
tive of  the  deceased  entitled  to  a  share  in  his  estate,  willing,  compe- 
tent and  qualified,  according  to  law  to  take  letters  of  administration, 
with  the  will  annexed,  if  there  be  one,  or  to  take  letters  of  adminis- 
tration if  there  be  no  will,  then  letters  testamentary  shall  be  granted 
to  mA  execut6r,'or  letters  of  administration  shall  be  granted  to  such 
wido%  or  relative,  as  in  other  cases. 

]$  20.  tlpon  such  letters  testamentary  or  letters  of  administration 
beinjg  granted,  all  control  and  authority  of  the  public  administrator, 
over  the  estate  of  the  deceased,  shall  cease,  and  every  order  that  may 
have  been  previously  granted  to  him,  in  relation  to  the  estate,  shall  be 
revoked. 

PravtoMez-  S  21.  The  expenses  incurred  by  the  puhGc  adimniiirator,  in  all 
pST"  neoeasary  measures  ht  seciuring  and  guulding  the  eflbots  of  the  de- 
ceased, firom  waste  and  embezzlement,  of  serving  and  p4jd>ljjdxing  the 
notice  aforesaid,  and  of  obtaining  any  necessary  order  from  the  sur- 
rogate, and  of  executing  such  order,  shall  be  taxed  and  allowed  by 
the  surrogate,  and  may  be  retained  by  the  public  administrator  out  of 
any  monies  or  effects  of  the  deceased  In  his  hands,  and  the  residue 
thereof^  shall  1be  deliveted  by  him  to  the  executor  or  administrator  so 
allowed  or  appointed,  withouf  any  abatement  or  deduction  for  com- 
toHSsions,  or  for  any  odier  charges  than  such  as  diall  have  been  so 
litlo^ed  and  faxed. 

a.  S  22»  Iff  there  shall  be  no  monies  or  effects  of  the  deceased  in  the 

hands  of  the  public  administrator,  to  pay  such  expenses,  the  same, 
after  1)eing  allowed  and  taxed,  shall  be  paid  by  the  executor  or  admi- 
nistrator so  appointed,  in  preference  to  all  other  debts  or  claims,  ex- 
cept'fbti^lral  dhaYges,  and  the  public  aflmhiistimtor  may  maiiitain  an 
action  therefor  in  his  own  name. 

Lettm^when     S  23.  If  uo  exocutor  be  allowed,  and  no  letters  testamentary,  or 

to^b^^of  administration,  be  granted  by  the  surrogate,  to  any  other  person, 

ninkitntor.   ^^  ^  ^jg^  specified  for  hearing  the  application,  or  at  such  other 

times  as  shall  have  been  appointed,  then,,  unless  it  appear  that4e(ters 
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tes^fiynfayy,  pr  of  ac^iiini^trat^op,  have  spread/  been  grafted  op  $uch  ^^'^'  *- 
estate,  ik»  surrogate  ^U  grant  fetters  of  ^droinis^tratioja  thereon,  vith  ^^^^^^^^^ 
the  will  annei^,  or  otherwise,  as  the  case  may  require,  to  jtbe  pub- 
lic administrator ;  briefly  stating  that  administration  of  the  goods, 
chattek,  credits  ai^d  effects  of  the  deceased,  has  been  granted  to  him 
according  to  law ;  which  letters,  the  record  thereof,  and  a  transcript 
of  such  record,  duly  certified^  shall  be  conclusive  evidence  of  the  au- 
thority of  the  said  public  administrator,  in  all  cases  in  which  he  is  au- 
thorised by  Uiw  to  act. 

S  24-  If  the  praperiy  of  any  intestate,  qf  which  the  publjic  adipt-  JJ?^^*^" 
nistratar  is  authorised  to  take  duarge,  be  worth  a  sum  pot  e^coeding  !J^*^  ^ 
one  hoodred  dollars,  he  shall  immediately  give  notice,  briefly  stating 
that  the  effects  of  the  deceased,  naming  him,  with  his  addition,  in  the 
hands  of  the  public  administrator,  will  be  administered  and  disposed 
of  by  him  according  to  law,  unless  the  same  be  claimed  by  some  law- 
ful executor  or  administrator  of  the  deceased,  by  a  certain  day  to  bo 
specified  in  such  notice,  not  less  than  thirty  days  from  the  service,  or  ^ 

first  publication  thereof,  as  herein  directed. 

$  25.  Such  potice  ^all  be  personnlly  served  on  the  widow,  and  How  MmA 
every  relative  of  Ihe  {deceased  who  shall  be  residing  in  the  city  of 
New- York,  if  any  can  be  found ;  and  if  none  be  fi>und,  and  in  all  ca- 
ses where  such  personal  service  shall  not  have  been  made,  the  notice 
shall  be  published  once  in  each  week,  for  four  weeks,  in  a  newspaper 
printed  in  the  city  of  New-York. 

S  26.  If,  at  the  time  appointed  in  such  notice,  no  claim  to  the  ef-  A(Bdftvi«,ice 
fects  of  the  deceased  shall  have  been  made  by  any  lawful  executor  or 
administrator,  the  public  admintstnttor  shall  make  and  file  in  the  office 
of  the  surrogate  of  the  city  and  county  of  New- York,  an  affidavit, 
stating  the  value  of  the  property  and  efiects  of  the  deceased,  the  ser- 
vice and  publication  of  the  notice  by  him,  as  above  directed,  and  that 
no  claim  has  been  made  according  to  law,  and  that  he  has  taken  upon 
himaeif  the  administration  of  the  estate  of  the  deceased. 

S  27.  Upon  filing  such  affidavit,  the  public  administrator  shall  be  Efl^tof  fii 
vested  with  all  the  rights  and  powers,  and  subject  to  all  the  duties  of*^*"**'^*** 
an  administrator  of  the  estate  of  the  deceased,  in  die  same  manner  as 
if  letters  of  administration  had  been,  granted.  Such  affidavit,  and  a 
duly  certified  copy  thereof,  shall  be  presumptive  evidence  of  the  facts 
therein  contained,  and  that  administration  of  the  estate  of  the  deceas- 
ed, has  been  committed  to  the  public  administrator  according  to  law. 

S  28.  Until  letters  of  administration  shall  be  granted  to  the  public  Powonofad- 
adminfetrator,  or  until  im  affidavit  shall  be  filed  by  him  as  above  di-  b^orvittMn, 
reeled,  he  shall  not  proceed  in  the  administration  of  any  estate,  fur- 
Aer  than  to  pay  funeral  charges  of  the  deceased,  to  take  possession  of. 
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TITLE  6.  and  secure,  his  efiects  as  herein  before  authorised,  to  sell  such  of  them 
^•^^^'^^^  as  shall  be  perishable,  and  to  defray  the  expenses  of  such  proceedings, 
and  of  serving  and  publishing  notices,  and  of  taking  out  letters  of  ad- 
ministration. 

Notices  to  be  $  29.  Whenever  the  deceased,  of  whose  estate  the  public  adminis- 
•if n  eoiMuie.  trator  is  authorised  to  take  charge,  shall  be  a  foreigner,  and  shall  not 
have  become  naturalized,  or  taken  any  steps  for  that  purpose,  it  shall 
be  the  duty  of  the  public  administrator  to  serve  upon  the  consul  of  the 
nation  to  which  the  deceased  belonged,  if  any  there  be  in  the  city  of 
New- York,  the  notice  of  his  intention  to  apply  for  letters  of  adminis- 
tration, and  of  his  intention  to  administer,  herein  before  specified,  in 
the  same  manner  as  they  are  herein  directed  to  be  served,  upon  the 
widow  or  relative  of  the  deceased.  ' 

Aneu  to  be  S  30.  If  any  lawful  executor  or  administrator  shall  appear  to  claim 
lawful  ezeco-  the  ofiects  of  the  deceased,  at  a!hy  time  before  the  public  administrator 
''  ^*  becomes  vested  with  the  power  of  administering  such  effects,  he  shall, 
on  producing  the  letters  testamentary,  or  of  administration,  be  enti- 
tled to  receive  the  goods  and  efiects  of  the  deceased  in  the  hands  of 
the  public  administrator,  after  deducting  the  charges  specified  in  the 
preceding  twenty-first  section,  to  be  allowed  and  taxed  by  the  surro- 
gate, as  therein  directed. 

S  31.  The  powers  and  authority  of  tlie  public  administrator,  in  re- 
lation to  the  estate  of  any  deceased  person,  shall  be  superseded  in  the 
three  following  cases :  . 

1.  Where  letters  testamentary  shall  be  granted  to  any  executor  of 
a  will  of  any  deceased  person,  either  before  or  after  the  public  admi- 
nistrator shall  have  taken  letters,  or  become  vested  with  the  powers 
of  an  administrator  upon  such  estate  : 

2.  Where  letters  of  administration  of  such  estate  shall  have  been 
granted  to  any  other  person,  before  the  public  administrator  became 
vested  with  the  powers  of  an  administrator,  upon  the  same  estate : 

3.  Where  letters  of  administration  shall  be  granted  upon  such  es- 
tate, by  any  surrogate  having  jurisdiction,  at  any  time  within  six 
months  after  the  public  administrator  became  vest^  wit^  the  powers 
of  an  administrator  upon  such  estate. 

S  32.  If  any  relative  of  the  deceased,  entitled  to  administration  on 
his  estate,  being  competent  and  qualified  according  to  law,  shall,  with- 
in three  months  after  the  public  administrator  has  become  vested  with 
the  powers  of  an  administrator  on  such  estate,  apply  to  the  surrogate 
of  New- York  for  letters  of  administration,  the  same  shall  be  granted 
to  him,  upon  proof  to  the  surrogate  that  the  applicant  did  not  reside 
in  the  city  of  New-York  at  the  time  of  the  death  of  the  intestate ;  or 
tliat  residing  in  the  said  city,  no  notice  was  served  on  him  as  herein 
required. 


Poweri  of 
public  admi- 
nistrator 
when  saper- 
eeded* 


lb. 


\ 

CHA^.  n.]        THE  STATE  OP  NEW-YORK.  125 

S  5S.  Upon  notice  being  given  to  the  pablic  administrator,  of  the    ^^«  i- 
grantoig  micb  letters  testamentary,  or  letters  of  administration,  iu]j|f^^^'^ 
eitiier  of  the  cases  afcvesaid,  by  producing  to  him  duly  attested  copies  <i«UTwed. 
thereof,  his  powers  and  authority  in  relation  to  such  estate  shall  cease ; 
and  he  shall  deliver  over  to  the  executor  or  administrator  so  appoint- 
ed, the  property,  monies  and  effects  in  his  hands,  belonging  to  the  said 
estate,  after  deducting  his  commissions  on  the  monies  received  by 
him,  at  the  rate  herein  before  allowed,  and  the  expenses  incurred  by 
him,  in  the  preceding  twenty-first  section  specified,  to  be  allowed  ai^ 
taxed  as  therein  directed. 

S  S4.  No  suit  that  shall  have  been  commenced  by  the  public  ad-  8«^Bot<* 
ministrator,  shall  abate  on  account  of  his  authority  having  ceased  for 
any  cause ;  but  the  same  may  be  continued  by  his  successor,  or  the 
executor  or  administrator  of  the  deceased,  who  shall  succeed  him  in 
the  administration  of  the  estate,  in  relation  to  which,  such  suit  shall 
have  been  brought. 

S  35.  Whenever  the  public  administrator  shall  become  vested  with  Righti,  mw- 
the  ri^t  of  administering  upon  any  estate  as  herein  provided,  he  shall  SL^irnhfe 
possess  the  following  rights  and  powers,  and  be  subject  to  the  fdllow-  i^^"^^^ 
iog  obligations : 

1.  He  shall  have  all  the  rights,  powers  and  authority  given  by  law 
to  any  administrator,  except  so  far  as  the  same  may  be  qualified  by 
the  succeeding  provisions : 

2.  He  may,  like  any  other  administrator,  sue  and  be  sued ;  and  he 
may  plead  the  general  issue  in  any  action  against  him,  and  give  the 
special  matter  of  his  defence,  in  evidence  under  that  plea : 

3.  He  shall  make  and  return  an  inventory  in  all  cases,  in  the  same 
manner  and  within  the  same  time  as  is  required  by  law  of  other  ad- 
ministrators ;  and  the  same  proceedings  may  be  had  to  compel  such 
return: 

4.  He  may  sell  the  personal  property  of  the  deceased  at  public 
auction,  after  publishing  notice  thereof  three  days,  daily,  in  a  new»- 
paper  in  the  city  of  New- York ;  but  he  shall  not  sell  any  proper^ 
exceeding  five  hundred  dollars  in  value,  without  having  given  such 
notice  daily  for  fourteen  days : 

s.  He  shall  not  sell  any  public  stock,  or  stock  in  any  incorporated 
oompany,  unless  for  the  pajrment  of  debts,  and  on  the  order  of  the 
sorrogate,  to  be  duly  entered  in  his  records : 

6.  In  all  cases  where  the  estate  of  any  deceased  person  in  his  hands, 
shall  exceed  the  value  of  two  hundred  and  fifty  dollars,  he  shall  give 
notice  to  the  creditors  of  the  deceased,  to  exhibit  their  claims,  by  a 
publication  once  in  each  week  for  eight  weeks,  in  a  newspaper  print- 
ed in  the  said  ci^,  and  in  the  state  paper : 
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TTTuse.       j^  {Jq  njgy^  in  ||j£  ^scretion^  proceed  as  other  adrnmistrators  are 
^"^^^^"^^  allowed  by  law,  to  compel  creditors  to  exhibit  their  claiicMS,  and  with 
the  like  effect  in  all  respects : 

8.  He  shall  adjust  and  pay  all  demands  agaixmt  the  estate  of  the 
deceased,  in  the  same  mamier  as  other  administrators ;  and  like  them, 
may  refer  all  disputes  respecting  such  demands : 

9.  One  year  after  he  shall  have  become  vested  with  the  ri^t  of 
administering  upon  any  estate,  he  shall  account  on  oath  to  the  surro- 
gate of  New-Yofk  for  all  assets  of  such  estate  received  by  him,  and 
for  the  application  thereof;  and  the  same  piXK^eediogs  may  be  had  to 
compel  such  account,  as  are  provided  by  law,  in  the  case  of  adminis^ 
trators : 

10.  He  may,  in  his  discretion,  proceed  as  other  administrators  are 
allowed  by  law,  after  the  expiration  of  twelve  months,  from  the  time 
he  became  vested  with  the  powers  of  an  administrator  on  any  estate, 
to  have  a  final  settlement  of  his  accounts  in  relation  to  such  estate, 
and  with  the  like  effect: 

11.  In  the  settlement  of  bis  accounts,  he  shall  not  be  allowed  for 
any  payments  made  by  him,  unless  in  addition  to  the  other  vouchers 
therefor,  it  cftiall  appear  that  the  same  were  made  on  a  joint  chedr, 
signed  by  himself  and  the  comptroller  of  the  city  of  New-York,  apon 
the  bank  in  which  his  deposits  are  required  to  be  made ;  excepting 
that  he  may  be  allowed  for  current  expenses  authorised  by  law,  not 
to  exceed  twenty  dollars  in  any  one  case  : 

12.  In  the  settlement  of  his  accounts,  he  shall  not  be  allowed  for 
any  demand  which  he  may  have  against  &e  estate  of  the  deceaseo, 
unless  such  demand  was  specified  in  writing  to  the  surrogate,  at  the 
time  of  applying  for  letters  of  administration,  or  at  the  time  of  filing 
the  affidavit  herein  required  to  vest  him  witli  the  rights  of  an  admi- 
nistrator, nor  unless  it  shall  appear  that  he  had  such  demand,  or  that 
his  responsibility,  on  which  it  may  be  founded,  existed,  previous  to 

»       the  death  of  the  person,  against  whose  estate  it  may  be  exhibited : 

13.  He  shall  pay  all  legacies  and  shares  of  the  estate  of  the  de- 
ceased, according  to  the  decrees  of  the  surrogate : 

14.  The  balaiM^e  of  any  monies  remaining  in  his  hands  on  the  ad- 
justment of  his  accounts,  shall  be  paid  into  the  treasury  of  the  city  of 
New- York ;  and  he  shall  transfer  and  deliver  to  the  corporation  of 
the  said  city,  all  public  stocks,  and  all  stock  in  any  incorporated  com- 
pany, belonging  to  the  estate  of  the  deceased. 

Depontof  S  36.  The  public  administrator  shall  deposit  all  monies  by  him 
collected  and  received,  within  two  days  after  the  receipt  thereof,  m 
such  bank  as  the  common  council  of  the  said  city  shall  designate,  to 
the  joint  credit  of  himself  and  the  comptroller  of  the  city  of  New- 
York,  excepting  so  much  as  may  be  necessary  to  pay  the  current  ex- 
penses of  any  proceedings  authorised  by  law,  which  shall  be  allowed 
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bj^be  ssrrogate  of  New-York,  and  shall  not  exceed  tweaaty  dollars  in   a^^*  >• 
eB^  one  case.  v^v*^/ 

S  37.  The  monies  so  deposited,  shall  he  drawn  out,  only,  on  the  Mowdnwn 
joint  check  of  the  public  administrator  and  the  said  comptroller,  in  the 
cases  where  by  law  the  public  administrator  is  required  to  pay  out 
monies.     The  comptroller  shall  preserve  a  register  of  all  checks  sign- 
ed by  him,  as  a  part  of  the  doctimehts  of  his  office. 

S  38.  The  public  administrator  may,  at  any  time,  advance  to  any  AdTuiedt* 
rehtiye  of  the  deceased,  such  portion  of  the  share  of  any  estate  to 
which  he  may  be  entitled,  not  exceeding  fifty  dollars,  as  in  the  opinion 
of  the  surrogate  may  be  necessary  for  the  support  of  such  relative. 

S  89.  The  public  administrator  diall  exhibit  to  the  common  coun-  Annual  ac- 

^  coont  01  pub- 

cil  of  the  city  of  New-York,  on  the  first  day  of  January  in  each  year,  kc  adminn- 
or  within  fiiurteen  days  after  that  day,  a  statement,  on  oath,  of  the  mo- 


retoeived  by  him  for  commissions  and  exjpenses,  and  of  die  total 
flmoant  of  Us  rec^pts  and  expenditures^  in  each  case  in  which  he  shall 
hftre  taken  charge  of  and  collected  any  effiscts,  or  in  which  he  shall 
have  administered  on  ajocf  estate,  during  the  preceding  yew,  with  the 
ffftwtt  of  the  deceased,  his  addition,  the  place  of  jbis  residence  at  the 
iimwt  <rf^  his  death,  if  the  same  he  known,  aj»d  the  coanitry  or  piace  firom 
which  he  came,  if  he  was  not  a  resident  of  this  state  at  the  tis^  of 
bis  death. 

$  40.  The  public  administrator  shall  cause  the  said  statement  jfco  to  w  p«b- 
fe  pnblifllied  for  three  we^ks,  dliily,  in  a  newspaper  in  the  city  i£ 
fiew-Yodc,  and  twioe  in  each  week  in  the  state  paper ;  the  exjpeose 
of  which,  i^all  be  deducted  by  him  from  the  balance  in  his  haads, 
fayalde  iD  the  city  treasury. 

S  41.  If  any  public  administrator  in  the  city  of  New-York,  shall  Penalty  for 
neglect  to  render  or  to  publish  such  statement,  as  herein  before  re- 
^pkedy  he  shall  forfeit  five  hundred  dollars,  to  be  recovered  by  the  at- 
tcMmey-general,  for  the  use  of  this  state ;  and  on  such  recovery  being 
had,  he  shall  forfeit  his  office,  and  be  thereafter  incapable  of  being  ap- 
ptAnted  to  the  same. 

S  48.  The  mayor,  aldermen  and  commonalty  of  the  city  of  New-  luaponnbui- 
York,  shall,  in  all  cases,  be  responsible  for  the  application  of  all  mo-  %^^^ 
nies  received  by  the  public  administrator,  according  to  law,  and  for 
the  dae  and  faithful  execution  o(ail  the  duties  of  his  office. 

$  48.  The  said  corporation  shall  also  be  answerable  fcr  all  stock  ib. 
tranderred  by  the  public  administrator,  and  the  dividends  received 
tfiereqn,  and  for  all  monies  paid  into  the  city  treasury  by  him,  or 
which  ought  to  he  so  transferred  or  paid  in  according  to  law,  after  de- 
ducting therefrom  the  commiissions  allowed  by  law ;  but  not  for  any 
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TITLE  6.  interest  on  such  monies,  or  diridends  on  stiock.  All  penons  wk 
shall  be  entitled  to  receive  such  monies  and  stock,  as  creditors,  lega- 
tees, or  relatives  of  the  deceased,  and  all  persons,  aggrieved  by  any 
unauthorised  acts,  or  omissions,  of  the  public  administrator,  shall 
have  the  same  remedies  against  the  said  corporation  for  the  same,  as 
they  would  have,  against  any  executor. 

PftMn,  k4i.  S  44.  Whenever  the  public  administrator  shall  resign,  or  be  re- 
•itanJom^  moved  from  his  office,  he  shall  immediately  deliver  over  all  papers, 
'^'  money  and  effects,  in  his  hands,  to  his  successor ;  and  in  case  of  the 

death  of  such  officer,  tl^c  persons  into  whose  custody  or  possession  any 
such  papers,  money  or  effects,  may  come,  shall,  on  demand,  deliver 
the  same  to  the  successor  duly  appointed.  Such  delivery  may,  in 
either  case,  be  enforced  in  the  manner  provided  in  Chapter  fiflh  of  the 
first  part  of  the  Revised  Statutes,  in  relation  to  public  officers. 

DMthof  S  45.  Every  person  keeping  a  boarding  or  lodging  house  in  the 
SllrSJw'  ^i*7  ^f  New- York,  shall  report  in  writing,  to  the  public  administrator, 
'^'**^  the  name  of  every  transient  person  who  shall  die  in  his  house,  within 
twelve  hours  after  such  death.  Whoever  shall  neglect  to  comply  with 
this  provision,  shall  forfeit  one  hundred  dollars,  to  be  sued  for,  and 
recovered  by,  and  in  the  name  of  the  public  administrator,  the  one 
moiety  thereof  to  his  own  use,  and  the  other  moiety  to  the  use  of  the 
corporation  of  the  said  city. 

p  iitrfer  ^  ^^'  '^^^  public  administrator  in  New-York,  shall  cause  a  copy 
iMcteetfWiMii  of  the  last  section  to  be  lefl  at  every  boarding  and  lodging  house  in 
•I-  the  city  of  New- York,  at  least  once  in  each  year ;  and  he  shall  not  be 

entitled  to  recover  of  any  person  the  penalty  given  by  the  last  section, 
without  due  proof  of  the  service  of  a  copy  of  that  section,  personally, 
on  the  defendant,  previous  to  the  neglect  for  which  such  suit  may  be 
brought,  and  within  one  year  before  the  commencement  of  such  suit.** 

ARTICLE  SECOND. 

'   0/  Public  Administrators  in  the  severed  Counties  of  this  StaU^ 

other  than  the  County  of  New-York. 

Sec.  47.  Casei  in  which  countj  treu urer  shall  take  charge  of  effects  of  intestates. 

48.  May  maintain  saits,  to  coUect  and  preseire  effects. 

49.  In  certain  cases,  order  may  be  given  him  to  seize  and  secure  effects. 

60.  Same  proceedings  to  discover  concealed  effects,  may  be  had  as  in  New-Toik. 

61.  Perislttbie  property  may  be  sold  upon  order  of  surrogate. 

62.  Property  taken  charge  of  by  county  treasurer,  to  be  appraised. 
08.  Proceedings  <»  appraisement. 

54.  Inventory  to  be  sworn  to  and  returned  to  som^ta. 

66.  Time  for  returning  may  be  extended  ;  penalty  for  neglect  to  return. 

60.  Upon  making  return,  bond  to  be  given,  and  letters  to  coUect,  &c.  to  issue. 

67.  Notice  to  persons  claiming  right  to  administer,  to  be  published. 

68.  If  claimant  appear  before  expiration  of  notice,  letters  may  be  gruited  to  him,  kc 

55.  On  ezpintlon  of  notice,  letters  to  be  granted  to  persons  entitled  who  shall  appear. 
60.  Duty  of  county  treasurer  upon  letters  being  granted  to  another. 

(fiS)  The  provisions  of  this  Article  are  compiled  from  the  Laws  of  1815,  p.  161,  and  Lawi 
of  18Z1,  p.  187,  with  additions  and  variationi. 
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fiifcl^  W>i»|gttti»of<dii<wiU«tktttDbegiMtodtocoM^  art.  9. 

68.  DoCyof  eouity  trtupurer  to  M^pt  letten,  and  ^Te  bond.  V.^V^i/ 

6SL  Letten,  ke.  tobe  oyidonee  of  anthority  of  county  treasurer. 
(M.  fluBaflate  to  ttuwait «  eopy  of  aneh  Ittttert  to  Ike  oomptrofler^ 
65.  Poiren  of  county  troMurer  before  letten  are  gmnted  to  Jhim. 
<ML  Caiei  fta  wfaiab  the  antbofity  ot  county  treasurer  sbidl  be  superseded. 
or.  On  baiag  aipeneded  to  delhrar  orar  aasels,  dadttcting  axpensea,  he 
(&  "Pntiomt  acta  falid  ;  pcndini;  tuits  to  bo  cqatinnad. 
69.  Genend  powen  of  county  treasurer,  as  administrator. 
10,  ToacoaanC  withJa  one  year ;  aeooont  bow  compeUad. 
71.  Allowancea  on  settlemant  j  baU^ee  to  bf  paid  iato  state  traa<«ry> 
71  Aaanal  aocount  to  be  rendered  to  ^on^ptroUer ;  its  contents. 
n.Topnhliskaoopyofaaebaoaonait{  penalty  for  neglect 

74.  C3ainiaata  of  ponies  paid  into  traasuJ7»  naay  petition  ehanooUor,  6cc. 

75.  GbanceSor  may  order  payment  of  amount  due  to  such  daimants. 
16L  Cemptrollar  to  draw  bia  wamnt  for  such  amount. 

$  47.  The  county  treasurer  in  each  of  the  counties  of  this  state,  Powers  of 
sball  by  yiitue  of  his  office,  hfire  authority  to  collect  and  take  chartre  »nr«raaapub 
Of  tfoe  afflets  of  every  person  dyipg  inteMate,  where  such  assets  shall  traton. 
amoant  to  one  hundred  dollars  or  more,  either  in  his  county  or  out  of 
it,  upon  which  no  letters  of  administration  shall  have  been  granted,  in 
the  fallowiag  cases : 

1.  Wbenerer  such  person  shall  die,  leaving  assets  in  the  county  of 
aich  treasurer,  and  there  shall  be  no  widow  or  relative  in  the  county, 
tntilled,  or  competent,  to  take  letters  of  administration  on  such  estate : 

2.  Whenever  assets  of  any  person  so  dying  intestate,  shall,  after 
his  death,  come  into  the  county  of  such  treasurer,  and  there  shall  be 
no  person  entitled  or  oompeteiit  as  aforesaid  to  take  administration  of 
mch  estate.  But  in  the  county  of  Richmond,  the  county  treasurer 
iball  not  have  power  to  act  as  public  administrator,  in  those  cases  in 
which  the  public  administrator  in  the  city  of  New- York  has  jurisdic- 
tin,  according  to  the  provisions  of  the  first  Article  of  this  Title. 

In  the  above  oases,  intestacy  shall  be  presumed,  until  a  will  shall 
he  proved,  and  letters  testamentary  issued  thereon. 

S  48.  For  the  purpose  of  collecting  and  preserving  the  said  assets,  ih. 
he  may  maintain  suits  in  his  name  of  office,  and  without  apy  otiier 
ftolho^ity,  in  the  same  manner  as  any  executor  may  by  law. 

5  49.  Although  there  may  be  a  widow  or  relative  of  any  such  in- 1^  e„^„ 
testate,  entitled  to  administration  on  his  estate^  in  the  county,  yet,  if  ^rr«ff*^. 
dqe  proof  be  made  to  the  surrogate  of  the  county,  that  there  are  credit 
ton,  or  relatives  of  the  deceased,  residing  more  than  one  hundred 
miles  distant  from  the  residence  of  such  surrogate,  who  are  interested 
in  the  distribution  of  the  estate,  and  that  the  effects  of  the  deceased 
are  in  danger  of  waste  or  embezzlement,  he  may  grant  an  order  to 
the  treasurer  of  the  county,  authorising  him  to  seize  and  secure  the 
said  eflfects,  or  any  part  thereof;  which  order  shall  vest  in  him,  all 
tlie  powers  given  in  the  two  preoeding  sections. 

2  50.  If  any  of  tlie  eflects  whereof  the  county  treasurer  k  aulHorui-  conc«tM  ^r- 
ed  to  take  charge,  nball  be  concealed  or  withheld,  he  shall  be  Cfntitled 
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TITLE  0.  to  the  same  process  from  the  surrogate  or  first  judge  of  the  county,  to 
^''"^'^^^  discover  and  seize  the  same,  on  the  same  evidence  and  on  the  like 

^rms,  as  the  public  administrator  in  the  city  of  New- York. 
?ofI«"'        S  5L  Any  property,  that  may  be  in  a  perishing  condition,  taken 

into  the  charge  of  such  treasurer,  may  be  sold  by  him  at  auction,  on 

obtaining  an  order  for  that  purpose  from  the  surrogate  of  the  county ; 

which  shall  be  granted,  on  due  proof  of  the  fact,  and  shall  specify  the 

time  and  manner,  and  the  notice  of  such  sale. 

bi**(Jl5ifaid.  S  52.  Upon  taking- charge  of  the  property  of  any  intestate,  the 
county  treasurer  shall  cause  the  same  to  be  appraised  by  two  disinter- 
ested appraisers,  to  be  appointed  by  the  surrogate  as  in  other  cases. 

ProcMdiugs.  S  53.  The  said  appraisers  shall  make  a  just  and  true  inventory  of 
such  property,  and  of  the  true  value  of  each  article  ;  duplicates  of 
which  inventory  shall  be  subscribed  by  them,  and  verified  by  their 
affidavits.  They  shall  be  allowed  the  same  compensation,  as  apprai- 
sers under  the  third  Initio  of  this  Chapter. 

loTontorj.  g  54^  Within  ten  days  after  taking  charge  of  any  property,  as  here- 
in authorised,  the  county >  treasurer  shall  return  an  inventory  thereof, 
signed  and^  verified  by  the  appraisers,  to  the  surrogate  of  the  county, 
to  be  by  him  filed ;  and  shall  accompany  the  same  w'ith  his  affidavit, 
that  the  same  contains  a  true  and  just  account  of  all  the  efiects  of  the 
deceased,  which  have  come  to  his  hands  or  knowledge. 

for  n^i^^     S  55.  The  time  for  making  such  return,  may,  on  good  cause  shown, 

TotwD.  j^  extended  by  the  surrogate  ten  days  longer.  Any  county  treasurer 
^  who  shall  neglect  to  make  such  fetum  within  the  time  above  prescrib- 
ed, or  within  the  time  so  extended,  of  all  the  effects  of  any  deceased 
person,  which  shall  have  come  to  his  hands,  shall  forfeit  five  hundred 
dollars,  to  be  sued  for,  and  recovered,  by  the  county  superintendents 
of  the  poor,  for  the  use  of  the  poor,  and  shall  forfeit  his  office. 

Bold,  fce.  S  56.  At  the  time  of  making  such  return,  the  county  treasurer  shall 
give  the  bond  required  by  law,  to  be  given  by  any  collector  of  an  es- 
tate, appointed  by  a  surrogate,  with  such  sureties,  and  in  suc]|?'penal- 
ty,  as  the  surrogate  shall  approve.  The  surrogate  shall  thereupon 
issue  letters  to  the  said  county  treasurer,  authorising  him  to  collect 
and  preserve  the  estate  of  the  deceased. 

pttwSS.**  ^  ^''^'  Iinnfiediately  upon  tlie  issuing  of  such  letters  to  collect,  the 
surrogate  shall  cause  notice  thereof,  to  be  ^ubUshed  •once  in  each 
week  for  three  months,  in  a  newspaper  printed  in  his  county,  and  in 
tlie  state  paper,  requiring  all  persons  claiming  a  righlto  administer  on 
such  estate,  to  appear  and  interpose  such  claim  before  the  surrogate, 
within  a  certain  time  therein  to  be  specified,  which  shall  be  ^t  least 
six  months  after  the  first  publication  of  such  notice  in  the  state  paper. 
hmm  to  S  58.  If  before  the  time  appointed  in  such  notice,  any  person  so  en- 
•lAMQuiv  jjjjgj  ^  administration,  shall  appear  and  claim  the  same,  the  surro- 
gate shall  cause  ten  days'  notice  of  such  claim,  to  be  served  on  the 


CHAP.  Ti.]        THE  STATE  OF  NEW-YORK.  131 

collector  appointed,  and  poay  proceed  to  grant  letters  as  aforesaid ;    art.  s. 
and  thereupon  the  publication  of  the  notice  specified  in  the  last  sec-  ^"^^^^^^^ 
tion,  fldball  be  discontinued. 

S  59.  At  the  time  appointed,  any  person  entitled  to  administration  ib.       I 
on  such  estate,  and  duly  qualified  and  competent,  who  shall  appear 
and  claim  the  same,  shall  be  entitled  to  letters  testamentary  or  ofad- 
ministratibn,  as  the  case  may  be,  as  in  other  cases. 

S  60.  Upon  letters  testamentary  or  of  administration  being  so  issu-  B&ettkwMT 
ed,  to  any  person  claiming  them,  all  control  and  authority  of  the 
county  treasurer,  over  the  estate  of  the  deceased,  shall  cease,  and  he 
shall  deliver  all  the  assets  in  his  hands  belonging  to  such  estate,  to  the 
person  so  appointed,  after  deducting  therefrom,  the  expenses  incurred 
in  securing  and  preserving  the  said  assets,  in  obtaining  letters  to  col- 
lect, and  in  publishing  the  notice  herein  required,  and  a  reasonable 
compensation  for  his  services,  not  exceeding  three  dollars  for  each 
day  necessarily  employed,  to  be  allowed  and  taxed  by  the  surrogate,  ^ 
on  the  oath  of  the  collector. 

• 

^61.  If  no  executor  be  allowed,  and  no  letters  testementary  or  ofi^ettmto 

oouatT  tXM* 

administration  be  granted  by  the  surrogate,  to  any  person  claiming  the 


same  as  aforesaid,  within  the  time  specified  in  the  notice,  then,  unless 
it  appear  that  letters  testamentary  or  of  administration  have  already 
been  granted  on  such  estete,  by  some  other  surrogate,  the  surrogate 
shaO  grant  letters  of  administration  thereon  to  the  county  treasurer, 
as  in  other  cases,  upon  receiving  the  like  bond,  with  the  like  sureties, 
and  in  the  like  penalty,  as  administrators  are  required  to  give. 

S  62.  It  shall  be  the  duty  of  the  county  treasurer  to  receive  and  Bound  to  ao- 
accept  such  letters  of  administration,  and  to  give  the  bond  above  re-  *^^'    "*" 
quired. 

S  6S.  Such  letters  of  administration,  and  the  record  thereof,  «^>^<i  a  g['Jjj«jrif 
transcript  of  such  record,  duly  certified,  shall  be  conclusive  evidence 
of  the  authority  of  the  county  treasurer,  in  all  cases  in  which  the  sur- 
rogate has  jurisdiction  by  this  Title. 

S  64.  The  surrogate  shall  immediately  transmit  to  the  comptroller,  ^^J^^'iJ^^g, 
a  certified  copy  of  all  such  letters  granted  by  him  to  the  county  trea-  ^  oomptroi* 
surer ;  the  expense  of  which  copy  shall  be  paid  to  him  out  of  the  stete 
treasury,  on  the  warrant  of  the  comptroller. 

$  65.  Until  letters  of  administration  shall  be  granted  as  aforesaid,  Powmof 

•  ,     ^  county  trea* 

the  county  treasurer  shall  not  proceed  further  in  the  administration  ofvvrerWom 
any  estate,  than  to  pay  the  funeral  charges  of  the  deceased,  to  collect 
debts,  to  take  possession  of,  and  secure,  his  efiects,  to  sell  such  there- 
of as  shall  be  perishable,  and  to  defray  the  expenses  of  the  proceed- 
ings required  by  law. 

S  66.  The  powers  and  authority  of  the.  county  treasurer,  in  rela^Aathority, 
tion  to  the  estate  of  any  deceased  person,  shall  be  superseded,  ■wuT'*' 
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TITLES.       1,  By  the  production  of  any  ItUan  testamentaiy,  thai  may  ban 
^^^'^'^^^  been  granted  before,  or  that  shall  be  granted  subflequent,  to  his  be- 
coming yested  with  the  authority  of  an  administrator,  upon  the  same 
estate: 

2.  By  the  production  of  any  letters  of  administration,  that  shall 
have  been  granted  to  any  other  person,  upon  the  same  estate,  before 
the  said  county  treasurer  became  vested  with  the  powers  of  an  admi- 
nistrator thereon : 

8.  By  the  production  of  any  letters  of  administration,  issued  by  the 

surrogate  of  any  county  in  this  state,  of  which  the  deceased  was  a  re- 

,   sident  at  the  time  of  his  death,  granted  after  the  county  treasurer  may 

have  become  vested  with  the  powers  of  an  administrator,  upon  the 

estate  of  such  deceased. 

Emiot thereof  ^  07.  Ou  his  authority  being  so  superseded,  he. shall  deliver  over 
to  the  executor  or  administrator  so  producing  such  letters,  all  the  ai- 
sets  of  the  deceased  in  his  hands,  after  deducting  therefrom  the  allow- 
ance for  his  services,  and  the  expenses  incurred,  to  be  taxed  and  al- 
lowed by  the  surrogate  as  aforesaid. 

lb.  S  68.  All  acts  done  by  such  county  treasurer,  in  good  fidth,  pre- 

vious to  such  notice,  shall  be  valid ;  and  all  suits  commenced  by  him, 
may  be  continued  by  and  in  the  name  of  the  executor  or  administra- 
tor who  shall  succeed  him  in  the  administration  of  the  estate,  in  rela- 
tion to  which  such  suit  may  be  brought. 

Powera  u*  ^  69.  Upon  recei^us  letters  of  administration,  the  county  treasu- 
rer  shall  be  vested  with  all  the  powers  and  rights  of  other  administra- 
tors, and  shall  be  subject  to  the  same  duties  and  obligations,  except  as 
herein  otherwise  provided. 

To  toeooDt  S  70.  Within  one  year  after  receiving  letters  of  administrationi  the 
person  so  appointed,  shall  account  on  oath  to  the  surrogate  of  his  coun- 
ty, for  all  assets  of  such  estate  received  by  him,  and  for  the  application 
tfiereof ;  and  proceedings  may  be  had  at  the  instance  of  any  person 
interested,  or  of  the  attorney-general,  or  the  comptroller,  to  compel 
such  account 
Aiiowanoes:  $71.  Ou  the  settlement  of  his  accounts,  he  shall  be  allowed  for  his 
boianea.  expcuses  as  Other  administrators,  and  for  his  services,  double  the  com- 
missions allowed  them  by  law.  The  balance  of  any  monies  in  his 
hands,  shall  be  paid  into  the  treasury  of  the  state,  for  the  benefit  of 
such  persons  as  shall  be  entitled  to  receive  the  same. 

Account  to  S  72.  The  county  treasurer  of  every  county,  diall  exhibit  to  the 
comptroller  of  the  state,  at  the  time  of  rendering  his  account  of  taxes, 
in  each  year,  a  statement,  on  oath,  of  all  the  monies  received  by  him^ 
for  commissions,  services  and  expenses,  and  of  the  total  amount  of  his 
receipts  and  expenditures,  in  each  case  in  which  he  shall  have  tafeen 
charge  of  and  collected  any  eflfeots,  or  in  ^ich  he  shall  have  adminis- 
tered on  any  estate,  during  the  preceding  year ;  with  the  naoie  of  the 


comptroller. 
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decMMd,  fate  ftddiekm,  the  pkuM  of  his  remdence  at  the  time  of  his  i'itle  n 
death,  if  the  same  be  known,  and  the  place  from  which  he  came,  if  v^V^b/ 
he  was  not  a  resident  of  thifl  state  at  the  time  of  bis  death. 

S  73.  The  county  treasurer  shall  cause  a  copy  of  erery  statement  {TJ^^.p^ 
made  by  him,  to  be  published  for  three  weeks,  once  in  each  week,  in  JJfS^^""' 
a  newspaper  printed  in  his  county,  and  in  the  state  paper ;  the  ex- 
pense (^  which  shall  be  retained  by  him  out  of  any  balance  in  his 
hands,  payable  into  the  state  treasury.  For  a  neglect  to  comply  with 
this  provision,  he  shall  forfeit  one  hundred  dollars,  to  be  recovered  by 
the  attorney-general,  for  the  use  of  the  people  of  this  state.  The  comp- 
troHer  shall  give  notice  to  the  attorney-general,  of  every  such  omis- 
sioD. 

S  74.  Any  person  claiming  as  creditor,  legatee  or  next  of  kin,  any  JJj^SjJ^^- 
monies  that  shall  have  been  paid  into  the  state  treasury  by  any  county  ^^•'^ 
tmasurer,  pursuant  to  this  Title,  may  present  a  petition  to  the  chan- 
cellor, praying  that  such  monies  may  be  paid  to  him  ;  and  a  copy  of 
SQch  petition  shall  be  served  upon  the  attorney-general,  fourteen  days 
pravious  to  the  time  when  the  same  shall  be  presented. 

9  75.  The  chancellor  may  make  such  order  as  he  shall  judge  expe-  wh^may 


dient,  to  ascertain  the  rights  of  the  claimant,  either  by  a  reference  to  \n^  ^ 
a  master,  or  by  awarding  an  issue,  or  otherwise ;  and  may  grant  an 
order,  directing  the  paynlent  of  any  monies  that  shall  appear  to  be  due 
to  such  claimant,  without  any  interest  thereon,  and  deducting  any 
expenses  that  may  have  been  incurred  on  the  part  of  the  state,  in  il- 
lation to  such  balance. 

$76.  Upon  the  production  of  a  certified  copy  of  such  order,  theTobepaidby 
comptroller  shall  draw  his  warrant  on  the  treasury,  for  the  amount  ~"***'*  "• 
therem  specified ;  which  shall  be  paid  by  the  treasurer,  to  the  person 
entitled  thereto. 


CHAP.  VII. 

Of  Fraudulent  Conveyances  and  Contracts,  relative 
to  Real  and  Personal  Property. 

TiTLR  1.  Of  fraudulent  conveyances  and  contracts^  relative  to  lands. 
Title  2.  Of  fraudulent  conveyances  and  contracts,  relative  to  goods, 

chattels,  and  things  in  action. 
Title  3.  General  provisions. 


TITLE  I. 

Of  FRAUDULENT  CONVEYANCES  AND  CONTRACTS,  RELATIVE  TO 

LANDS. 

Sic.  1.  Conrey^ces  of  lands,  Sec.  with  intent  to  defraud  purchasers,  void  as  to  them. 
^  <lnlifieati(m  of  preetding  lectiOD,  «i  to  iiibieq«eDt  porehasers. 
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TITLE  1.    Skc.  9.  ConreyaaCM  cfrntaaing  poww  of  Kvooatioo,  ke*  roid  m  to  ■riWoq«nit  pvrahaMn. 
v^r>y<M^/  4.  Certain  conTejanees  by  penon  authorued  to  rey<^e  former  conveyance,  valid. 

6.  finch  conveyances  valid  from  the  time  the  power  to  revoke  vetted. 

6.  Wiitiiig,  Ite.  neeeaeary  to  oonvey  certain  int^nata  in  land. 

7.  Laat  section  not  to  eiEtend  to  wills  or  certain  trusts,  or  fines. 

8.  ContractatoseUor  lease  lands,  to  he  in  writing;  oon^deration  to  he  atated. 

9.  Contracts  snhsciihed  by  lawful  i^gent,  valid. 

10.  Powers  of  chancery  to  com^  performance  of  agreements,  not  to  he  aifected. 

Fraodoieot  SscTioN  1.  Every  coDYeyance  of  any  estate  or  interest  in  lands, 
veid,  Ito.  or  the  rents  and  profits  of  lands,  and  every  charge  upon  lands,  or  upon 
the  rents  and  profits  thereof,  made  or  created,  with  the  intent  to  de- 
fraud prior  or  subsequent  purchasers  for  a  valuable  consideration,  of 
the  same  lands,  rents  or  profits,  as  against  such  purchasers,  shall  be 
void,* 

Qoaiuieatiofl     S  2«  No  such  convcyanco  or  charge,  shall  be  deemed  firaudulent, 
astssctioa  .^  ^^^^  ^^  ^  subsequent  purchaser,  who  shall  have  actual  or  legal  no- 
tice thereof,  at  the  time  of  his  purchase,  unless  it  shall  appear  that  the 
grantee  in  such  conveyance,  or  person  to  be  benefitted  by  such  chai^ge, 
was  privy  to  the  fraud  intended. 

convayanoas  ^  ^*  E^^ry  conveyauco  or  charge  of^  or  upcHi,  any  estate  or  inte- 
Tf  nt^IUhmi  F^^  ^^  lands,  containing  any  provision  for  the  revocation,  determina- 
vpm,  Ac.  ^j^jj  qj.  alteration,  of  such  estate  or  interest,  or  any  part  thereof,  at  the 
will  of  the  grantor,  shall  be  void,  as  against  subsequent  purchasers 
fi*om  such  grantor  for  a  valuable  consideration,  of  any  estate  or  inte- 
rest so  liable  to  be  revoked  or  determined,  although  the  same  be  not 
expressly  revoked,  determined  or  altered,  by  such  grantor,  by  virtue  of 
the  power  reserved  or  expressed  in  such  prior  conveyance  or  charge.^ 

conveyaneei  S  4.  Where  a  power  to  revoke  a  conveyance  of  any  lands,  or  the 
t^M  to  rents  and  profits  thereof,  and  to  reconvey  the  same,  shall  be  given  to 
mpa^to^  any  person,  other  than  the  grantor  in  such  conveyance,  and  such  per- 
son shall  thereafter  convey  the  same  lands,  rents  or  profits,  to  a  pur- 
chaser for  a  valuable  consideration,  such  subsequent  conveyance  shall 
be  valid,  in  the  same  manner  and  to  the  same  extent,  as  if  the  power 
of  revocation  were  recited  therein,  and  the  intent  to  revoke  the  fi)r-. 
mer  conveyance  expressly  declared. 

lb.  .    S  5.  If  a  conveyance  to  a  purchaser,  under  either  of  the  two  last 

preceding  sections,  shall  be  made,  before  die  person  making  the  same, 
shall  be  entitled  to  execute  his  power  of  revocation,  it  shall  neverthe* 
less  be  valid,  fi-om  the  time  the  power  of  revocation  shall  actually 
vest  in  such  person,  in  the  same  manner  and  to  the  same  extent,  as  if 
then  made. 

fieqnisites  to     S  6.  No  cstato  or  interest  in  lands,  other  than  leases  for  j  term  not 

^JStiSmu  exceeding  onerear,  nor  any  trustor  power,  overor  amceming-tonds, 

"^™**-      oruTany  mannerrelating  thereto, shall  hereafter  be  created,  granted, 

assigned,  surrendered  or  declared,  unless  by  act  or  operat]<m  of  la^s 

or  by  a  deed  or  conveyance  in  writing,  subscribed  by  the  party  crcat- 

(l)lR.t..76,§8.    <2)Ih.§6.  ~ 
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ing,  gfaotiiigy  aAigning,  surrendering  or  declaring  the  same,  or  by  I'itlbs. 
his  lawiul  agent,  thereunto  authorised  by  writing.*  v^v^^p^ 

$1.  The  preceding  section  shall  not  be  construed  to  aflfect  in  any  UaaiificaUoo 
manner,  die  power  of  a  testator  in  the  disposition  of  his  real  estate,  by 
a  last  will  and  testament ;  nor  to  prevent  any  tmst  from  arising,  or 
being  extinguished,  by  implication  or  operation  of  law ;  nor  to  pre- 
rent,  after  a  fine  shall  have  been  levied,  the  execution  of  a  deed  or 
other  instrument,  in  writing,  declaring  the  uses  of  such  fine.^ 

S  8.  Every  contract  for  the  leasing  for  a  longer  period  than  one  contracts  to 
year,  or  for  the  sale  of  any  lands,  or  any  interest  in  lands,  shall  bei^**'*" 
Toid,  tmless  the  contract,  or  some  note  or  memorandum  thereof,  ex- 
pressing the  consideration,  be  in  writing,  and  be  subscribed  by  the 
partj,  by  whom  the  lease  or  sale  is  to  be  made.^ 

S9.  Every  instrument  required  to  be  subscribed  by  any  party,  un- 1^ 
^r  the  last  preceding  section,  may  be  subscribed  by  the  agent  of  such 
party  lawfully  authorised. 

S  10.  Nothing  in  this  Title  contained,  shall  be  construed  to  abridge  coJJi"?' 
the  powers  of  courts  of  equity,  to  compel  the  specific  performance  of *i?^- 
agreements,  in  cases  of  part  performance  of  such  agreements. 

TITLE  II. 

OF  FRAUDULENT  CONVEYANCES  AND  CONTRACTS,  RELATIVE  TO 
GOODS,  CHATTELS,  AND  THINGS  IN  ACTION. 

Ssc.  L  Tnmfen  of  persomJ  property  for  use  of  grantor,  yoid  as  to  crediton. 

2l  Certani  agreementi  to  be  in  writiiig,  and  avbscribed  by  theptrtj  to  be  ehniged. 
3>  Kcqniaitea  to  the  ralidity  of  eontncta  for  saia  of  peraoaal  property. 
4.  What  jo  be  m  memorandiim,  within  kat  aectioo,  of  aalea  at  anetion. 

6.  Certain  tranafera  of  goods,  ifce.  fiaadnleBt  aa  to  craditon,  onleas  delivereid,  kt. 
6-  Who  tobe  deeaaed  creditors  within  htft  aeetion. 

7.  Qnalification  of  two  last  sections. 

B.  lactramenta  anibaeribed  by  kwfiBl  agent,  ralid. 

S 1.  All  deeds  of  gift,  all  conveyances,  and  all  transfers  or  assign^  csrtaintnas- 
iQfiots,  verbal  or  written,  of  goods,  chattels,  or  things  in  action,  made  [^sTp^r^ 
in  trust  for  the  use  of  the  person  makii^  the  same,  shall  be  void  aa  ^'  ^^^' 
against  the  creditors,  existing  or  subsequent,  of  such  person.* 

S  8.  In  the  following  cases,  every  agreement,  shall  be  void  unless  certain 
sQch  agreement,  or  some  note  or  memorandum  thereof,  expressing  the  tfi^^uof^ 
^^^'Q^ration,  be  in  writing,  and  subscribed  by  the  party  to  be  charg- 
ed therewith.  . 

1*  Every  agreement  that,  by  its  terms,  is  not  to  be  performed  with- 
in one  year  from  the  making  thereof: 

2.  Every  special  promise  to  answer  for  the  debt,  de&ult,  or  mis- 
^^^rriage  of  another  person : 

3.  Every  agreement,  promise,  or  undertaking,  made  upon  conside-     , 
^tion  of  marriage,  except  mutual  promises  to  marry.*" 

(?)  1 R.  L.  75,  §9, 10,  and  part  of  §  12    (4)  n».  part  of  §  12, 18  &  14.    (6)  n»  $  11.    (6) 

«•§>  (7)n».§ii. 
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TiTUBs.      Ss.  Ef^rycoDtractfotheflfaedfaiiygoods^chitteK 
^Jjl^^^^  action,  for  the  price  cf  fifty  dotiara  or  rnore^  shall  be  void,  uxileM, 
^J^ffT     1*  A  note  or  memorandum  of  such  contract,  be  made  in  writing, 
,  and  be  subscribed  by  the  parties  to  be  charged  thereby :  or, 

3.  UnJiess  the  buyer  shall  accept  and  receive  part  of  sudi  goods, 
or  the  evidences,  or  some  of  them,  of  such  things  in  action :  or, 

8.  Unless  the  buyer  shall,  at  the  time,  pay  some  part  of  tl^  pur- 
chase money.® 

Bd«aicB»-  $  4.  Whenever  goods  shall  be  sold  at  public  auction,  and  the  auc- 
tioneer shall,  at  the  time  of  sale,  enter  in  a  sale4KX)k,  a  memorandum 
pacifying  the  nature  and  price  of  tbe  property  sold,  the  terms  of  the 
sale,  Uie  name  of  the  purchaser,  and  the  name  of  the  person  on  whose 
account  the  sale  is  made,  such  memorandum  shall  be  deemed  a  note 
of  the  contract  of  sale,  within  the  meaning  of  the  last  section. 

neiivMT  and     ^  ^*  Every  c>^  made  by  a  yenAwr,  of  goods  and  chattels  m  his 

^^Smm^ut  possession,  or  uiS^is  control,  and  every  assignment  of  goods  and 

feS^gM^i  <^battels,  by  way  o^Bj^ggggor  security,  or  upon  any  condition  what- 

J^  A/^ver,  ui^ess  the  jJrebeaccompanied  by  an  immediate  delivery,  and 

i^u^  ^j^f/f*^  followed  by^  actual  and  continued  cfaamre  of  possession/ofthe 

^.'t^y^^,       things  sold,^ yw-tgaged  or  assigned,  shall  be  presumed  to  be  fraudu- 

lent  and  voi^  as  against  the  creditors  of  the  vendor,  or  the  creditors 

p, .  ^    ,.      — ,    of  the  p€fr8(Hi  making  such  assignment,  or  subsequent  purchasers  in 

ru^^  u^-^A^good  &ith ;  and  shall  be  conclusive  evidence  of  fraud,  unless  it  shall 

f^^?t  ^nT^^^  ^  made  to  appear,  on'the  part  of  the  perw>na  rlftin^ipg  nnii^r  gnrK  ^jj^ 

y>>^  ^     A  ly^  or  assiynmenC  that  the  same  was  made  in  good  faith,  and  without  any 

/T^XA/^  k\      intent  to  defraud  such  creditors  or  purchasers. 

I  S  6.  The  term  ^^  cieditcNrs,''  as  uaedjin  the  last  section,  shall  be  con* 

dMroJd  cro-  strued  to  include  all  persons,  who  shaJl  be  creditors  of  the  vendor  or 
'^"^        assignor,  at  any  time  whilst  such  goods  and  chattels,  shall  remain  ia 
his  possessioa  or  uyler  his  control. 

TwoiMt         ^  ^*  Nothing  contained  in  the  two  last  sections,  diall  be  oonstruf 
Taiified      ^  ^  ^V^T  ^  contrscts  of  bottomry  or  respondentia,  nor  to  assigm 

ments  or  JiypoAeoations  of  vessela  or  gobds,  at  sea,  cnr  ia  focaigB 

ports. 

$  8.  Every  instrument  requiced  by  any  of  the  pravisioos  of  tfaiti 
Title,  to  be  sidncrihed  by  any  paity,  may  be  subscribed  by  the  lawfblj 
agent  of  9uch  party.  . 


Afeiitf. 


TITLE  ni, 

GCNDRAt  PROVISIOUS. 


Ssc,  1.  ImtmmeBts  febtiog  to  re»I  or  pcnoDKl  propertyi  nud^  to  dcfntud,  Toi<ir  •  .^ 
2.  Gnnts  tnd  MsignmenU  of  trusts,  to  be  in  writing. 
a  lnatvuflMBts  foid «f 'to  evediton,  U>h^  void  aa.to  their  rejure««ntauvM,  &.«« 

(8)  1 R.  U  75,  § \5,  ~  ,  '^ 
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Sbc.  i.  l^niiwWut  iatoat,  a  qoftkicBiof  Sut;  utttt  of  oQnMden»tio&  not  coacItt»ur«.  TITLE  S 

5.  Certain  purchasers  not  to  be  afiected  by  fraud,  without  notice  thereof.  V^V^^ 

&  Meaning  of  terms  "lands,^  and  "  estate  and  interest  in  lands.*' 

7.  Mewiag  of  teifa  *<  o<«it«7wq<." 

8.  This  Chapter  not  to  affect  instruments,  &c.  already  executed. 

S  1.  Every  convejance  or  assignment,  in  writing  or  otherwise,  of  J5^"^"^2'*a*' 
any  estate  or  interest  in  lands,  or  in  goods  or  things  in  action,  on  of  j^^jj^^jj^^.^^ 
any  rents  or  profits  is^iqg  th^reiiroiii,  ind  evtry  charge  upon  lands,  f^^^cXcuu 
goods,  or  things  in  action,  or  upon  the  rents  or.prpfits  thereof,  made  **"'  ''*'-'^- 
with^the  intent  to  hinder,  delay  or  defraud  creditors  or  other  persons, 
of  their  lawful  suits,  damages,  forfeitures,  debts  or  demands,  and  eve- 
ry bond  or  other  evidence  of  debt  given,  suit  commenced,  decree  or 
judgment  suffered,  with  the  like  intent,  as  against  the  persons  so  hin- 
dered, delayed  or  defrauded,  shall  be  void. 

S  2.  Every  grant  or  assignment  of  any  existing  trust  in  lands,  J^JJ^JJ^^ 
goods  or  things  in  action,  unless  the  same  shall  be  in  writing,  sub-  i°  ^"^06- 
scribed  by  the  party  making  tlie  same,  or  by  his  agent  lawfully  au- 
thorised, shall  be  void. 

9  3.  Every  conveyance,  charge,  instrument  or  proceeding  declar-i  ceitain  con- 
ed to  be  void,  by  the  provisions  of  thi8  Chapter,  as  against  creditors  ^rroid  m 
or  purchasers,  shall  be  equally  void  against  the  heirs,  successors,  per-  ^'^  *"*"*'  *^' 
sonal  representatives  or  assignees,  of  such  creditors  or  purchasers. 

34.  The  question  of  fraudulent  intent  in  all  cases  arising  under  c©rioin  mi*, 
the  provisions  of  this  Chapter,  shall  be  deemed  a  question  of  fact  and  JaJirSnlrel'* 
not  of  law;  nor  shall  any  conveyance  or  charge  be  adjudged  fraudu- ***"*  ^^***'''' 
lent  as  against  creditors  or  purchasers,  solely  on  the  ground,  that  it- 
was  not  founded  on  a  valuable  consideration. 

S  5.  The  provisions  of  this  Chapter  shall  not  be  construed,  in  any  ib.a»iopur< 
loanner,  to  afiect  or  impair  the  title  of  a  purchaser  for  a  valuable  con-  '    '^ 
^deration,  unless  it  shall  appear,  that  such  purchaser  had  previous  no- 
tice of  the  fraudulent  intent  of  his  immediate  grantor,  or  of  the  fraud 
rendering  void  the  title  of  such  grantor. 

S  6.  The  term ''  lands,"  as  used  in  this  Chapter,  shall  be  constru-  n,.  a.  to  rer 
ed  as  co-extensive  in  meaning,  with  ^'  lends,  tenements  aad  heredita-  ^'" '"'""'''' 
sientfi ;"  and  the  t^rms  ^^  estate  and  interest  in  lands,"  shall  be  con- 
strued to  embrace  every  estate  and  interest,  freehold  93ad  chattel,  le- 
gal and  equitable,  present  and  future,  vested  and  contingent,  in  lands, 
as  above  defined. 

d  7.  The  terra  ^^conveyanee,"  as  used  in  this  Chapter,  ahall  be  conr  ^i,  i^„„ 
struecl  to  embrace  every  instfument  in  writings  (except  a  last  will  11°"*''*''- 


onc«. 


aadtestameiit}  whatever  may  be  its  forn^  and  by  whatever  pame  it 
RajbeklK>wii  in  law,  by  which  any  estate  or  interest  in  lands,  is 
created,  aUened,  ai^signefl,  or  surrendered. 
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tiTLE  1.      $  8.  The  proTisiom  of  this  Chapter  ahall  not  extend  to  my  can- 
i^!Itr^r  ^'^y^'^^)  charge,  contract,  assignment,  instrument  or  proceeding,  had, 
deeds,  sm>.     made,  executed  or  commenced,  before  this  Chapter  shall  be  in  foroa 
as  a  law. 

CHAP.  VIII. 

Of  the  Domestic  Relations. 


Title  1. — Of  husband  and  wife. 

Title  2, — Of  parents  and  children. 

Title  3. — Of  guardians  and  wards. 

Title  4. — Of  masters,  apprentices  and  seryants. 


TITLE  I. 

OF  HUSBAND  AND  WIFE. 

Art.  1.— Of  marriage,  and  of  the  solemnization  and  proof  tliereof. 

Art.  2.— Of  diroiceSfOn  the  ground  of  tlie  nuUity  of  the  marriage  contract. 

Art.  3.— Of  diYorcestditsolyiogthe  marriage  contract. 

Art.  4.^-Of  separations,  or  limited  divorces. 

Art.  6« — ^General  provisions,  applicable  to  the  two  last  articles. 

ARXIOI.E  FIBST. 

O/Marriage^  and  of  the  Solemnization  and  proof  thereof. 

8bo.  1.  filaiiJi^  a  citH  eontnet ;  eonsent  essential  to  its  validity. 

2.  Ages  at  which  males  and  females  are  espable  of  eontiaotiBg  marrii^. 
8.  Certain  marriages  between  relations,  inoestaoos  and  void. 
4.  At  what  time  marriages  without  eonsent,  &e.  to  be  deemed  mid. 
6.  Polygun J  forbidden. 

6.  Marrieges  oontraoted  during  absence  of  wife,  &c.  firom  what  time  void. 

7.  Perdons  not  to  restore  to  coigagal  rights,  or  to  gnardianship. 

8.  By  whom  marriages  to  be  solemnised,  in  order  to  be  registered. 

9.  Foimof  mairiage;  witnesses  neeessaiy. 

10.  Facts  to  be  ascertained  by  minister,  &e.;  book  to  be  kept. 

11.  Identity  of  parties  about  to  be  married,  to  be  ascertained. 

12.  Penalty  on  ministers,  he.  solemnizing  marriages  in  certain  cases. 
18.  Certificate  of  marriage  to  be  given ;  its  contents. 

14  Ceitifieate  when  and  where  to  be  filed  and  entered. 

15.  When  certificate  of  ministers  may  be  filed  and  entered.     . 

16.  Contents  of  the  entry  of  eyery  certificate. 

17.  Effect  of  certificate,  entry  and  copies  thereof,  as  avidence. 

18.  Fees  of  clerk  of  town  or  city. 

19.  This  article  not  to  apply  to  Quakers  or  Jews. 

Marria|»,  itM      SECTION  1 .  Marriage,  80  fieur  as  its  yalidity  in  law  is  concerned, 
r«sauit«.     ^^ji  continue  in  thia  state  a  civil  contract,  to  which  the  consent  of 
parties,  capable  in  law  of  contracting,  diall  be  essential. 

]'$2.  Every  male  who  shall  have  attained  the  foil  age  of  seventeen 
years,  and  every  female  who  shall  have  attained  the  foil  age  <rf'four- 
'  «^  teen  years,  shall  be  capable,  in  law,  of  contracting  marriage. 
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Ss.  Marrii^ef  between  parents  and  children,  including  grand-   art.  i. 
pmnts  and  grand-children  of  eveij  degree,  ascending  and  descend- 


ing^ aad  between  brothers  and  sisters  of  the  half,  as  well  as  of  the  ri^^ln^ 
wiiole,  Mood,  are  declared  to  be  incestuous  and  absolutely  void.    This  "^^^ 
section  diall  extend  to  illegitimate,  as  well  as  legitimate  children  and 
relatiyes. 

S  4.  When  either  of  the  parties  to  a  marriage  shall  be  incapable,  certain  ma.T- 
tx  want  of  age  or  understanding,  of  consenting  to  a  marriage,  or  shall  aAfTure'tr 
be  incapable  from  physical  causes,  of  entering  into  the  marriage  state,  cUx«S[.  *^ 
or  when  the  consent  of  either  party  shall  have  been  obtained  by  force 
or  fraud,  the  marriage  shall  be  void,  from  the  time  its  nullity  shall 
be  declared,  by  a  court  of  competent  authority. 

S  5.  No  second,  or  other  subsequent,  marriage,  shall  be  contract-  PoiyKamy 
edby  any  person,  during  the  life-time  of  any  former  husband  or  wife  "" 
of  rach  person,  unless, 

1.  The  raarrii^  with  sudi  former  husband  or  wife,  shall  have 
been  annulled  or  dissolved,  for  some  cause  other  than  the  adultery 
of  sach  person :  or, 

2.  Uiriess  such  former  husband  or  wife,  shall  have  been  finally 
eentenced  to  imprisonment  for^life : 

£very  marriage  contracted  in  violation  of  the  provisions  of  this 
^ectimi,  shall,  except  in  the  case  provided  for  in  the  next  section,  be 
4j»olately  void«^ 

S  6.  If  any  person  whose  husband  or  wife  shall  have  absented  him-  Marriagcii 
«lf  or  herself,  for  the  space  of  five  successive  years,  without  being  mnc"^fhua. 
known  to  such  person  to  be  living  during  thfit  time,  shall  marry  dur-  '*"  °'  ""** 
ing  the  life  time  of  such  absent  husband  or  wife,  the  marriage  shall 
be  yM  only  iirom  the  time  that  its  nullity  shall  be  pronounced  by  a 
^onrt  of  competent  authority. 

S  7.  No  pardon  granted  since  the  twelfth  day  of  April,  one  thou-  conjogni 
wid  eight  hundred  and  twenty-two,  and  no  pardon  hereafter  grant-  "ot  l^toM 
ed,  to  any  person,  who  has  been,  or  shall  be,  sentenced,  to  imprison-  ^  ^^ 
BKnt  for  life  in  this  state,  shall  be  deemed  to  restore  such  person,  to 
the  rights  of  any  previous  marriage,  or  to  the  guardianship  of  any 
<2bi]dren,  the  issue  of  such  marriage.^ 

S  8.  For  the  purpose  of  being  registered  and  authenticated  accord-  who  to  •<>- 
ing  to  the  provisions  of  this  Title,  marriages  shall  be  solemnized  only  {^^"'^ ''*''' 
hy  the  following  persons : 

i«  Muiisters  ojfthe  gospel  and  priests  of  every  denomination  : 

3.  Mayors,  recorders,  and  aldermen  of  cities:  and, 
».  Judges  of  the  coun^  courts,  and  justices  of  the  peace. 

S  9.  When  solemnized  by  a  minister  or  priest,  the  ceremony  of  Fom  of 
n^niage  diall  be  according  to  the  forms  and  customs  of  the  church  "'•'"''■^f'' 

(I)  I  R.  L.  p.  1 13 ;  n>.  p.  411,  n7 ;  2  R.  L.  p.  198,  §  1.     (2)  Law«  of  1832,  p.  SOS. 


niftmn' 

ffM. 
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Trri£  1.  or  focietj  to  which  he  belongs.    When  s^enmued  by  a  migifltnte, 

^^^^^^"^^  no  {mrticular  form  ahall  be  required^  eiooept  diet  tbe  pertieB  si»U  io- 

kmnly  declare,  in  the  pnesenoe  of  the  aiagirtralie  and  the  aittmidiiig 

witness  or  witnesses,  that  they  take  each  other  as  husband  and  wife. 

witiieciint    In  eTery  case,  there  AM  be  at  least  one  witness,  besides  die  minifr- 

ter  or  magistrate,  present,  at  the  ceremony. 

Facts  to  u>        §  10.  It  shall  be  the  'duty  of  every  minister,  priest,  or  magistrate, 
hy  niiuuu-r,  rcquired  to  solemnize  a  marriage,  to  ascertain, 

1.  The  diristian  and  surnames  of  the  fiarties ;  their  respeotiTe  ages 
and  places  of  residence ;  and  their  profession,  trade  or  occnpatson : 

^i  The  names  and  places  of  residence  of  two  of  the  attesting  wit- 
nesses, if  more  than  one  be  present ;  and  if  not,  the  name,  and  place 
of  residence,  of  such  witness : 
Entry  in  hh       Hc  shall  cutcr  the  facts  so  ascertained,  and  the  day  on  which  such 
marriage  is  solemnized,  in  a  book  to  be  kept  by  him  for  that  purpose. 

^''rtilL^Uhe      ^11*  If  cither  of  the  parties,  between  whom  the  marriage  is  to  be 

oscertainori.  solMmL^,  shall  uot  be  personally  known  to  him,  the  minister  « 

magistrate  shall  require  proof  of  the  identity  of  such  party,  by  the 

oiath  of  some  person  known  to  him ;  which  oath,  any  nu^strate  is 

hereby  authorised  to  administer. 

PeiuUijrfor        S  12.  Evory  minister  Or  magistrate  who  shall  solemnize  a  mar- 
n^rtiHg^l^m  nagc,  whcro  either  of  the  parties,  within  his  knowledge,  shall 
certain  cbms.  j^^.  ^^  ^^  ^f  legal  conscnt,  or  an  idiot  or  lunatic ;  or  to  which, 

in  his  knowledge,  any  legal  impediment  exists,  shall  be  deemed  guilty 
of  a  misdemeanor,  punishable  by  fine  or  imprisonment,  or  boti^,  in 
the  discretion  of  the  court  by  which  he  shall  be  tried. 

ccrtjflcatfl  nf     S  IS.  Whenever  a  marriage  shall  hare  been  solemnized  within 
marnngo.     ^j^j^  state,  pursuant  to  this  Title,  the  minister  or  magistrate  by  whom 

the  marriage  was  solemnized,  shall  furnish  on  request,  to  either  par* 

ty,  a  certificate  thereof,  specifying, 

1.  The  names,  ages,  and  places  of  residence  of  the  parties  married, 
and  their  trade,  profession,  or  occupation ;  and  that  they  were  known 
to  such  minister  or  magistrate,  or  were  satisfactorily  proved  by  the 
oath  of  a  person  known  to  him,  to  be  the  persons  described  in  such 
certificate : 

2.  The  name  and  place  of  residence  of  the  attesting  witness  or  wit- 
nesses: and, 

3.  The  time  and  place  of  such  marriage  : 

The  certificate  shall  also  state,  that  after  due  inquiry  made,  there 
appeared  no  lawful  impediment  to  such  marriage ;  and  it  shall  be 
signed  by  the  person  making  it. 

S  14.  Every  such  certificate  signed  by  a  magistrate,  if  presented 
MThcntobe    to  the  clcrk  of  the  city  or  town  where  the  marriage  was  solemnized, 

filed  and  en-  i         .      •       -   i  .  i  •  i  n    \  •  •  j 

t««i-         or  to  the  iclerk  of  the  city  or  town  where  either  of  the  parties  reside, 
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within  six  months  after  such  niarriage,  shall  be  filed  hj  such  cierk,    ast.  ft 
and  shall  be  entered  in  a  book  to  be  provided  by  him,  in  the  alpha-  ^"^V*^^ 
betkal  order  of  the  names  of  both  the  parties,  and  in  theorder  of  time 
in  which  such  certificate  shall  be  filed. 

$  15.  Every  such  certificate  signed  by  a  minister,  may  also  be  fil-  ^'^^J^^ 
ed  and  recorded  in  like  manner,  if  there  be  endorsed  thereon  or  an-  »tc"  ■•y 

'  be  filed,  ace 

oexed  thereto,  a  certificate  of  any  magistrate  residing  in  the  same 
oounty  with  such  clerk,  setting  forth  that  the  minister  by  whom  such 
certificate  is  signed,  is  personally  known  to  such  magistrate,  and  has 
acknowledged  the  execution  of  the  certificate  in  his  presence ;  or  that 
the  execution  of  sudi  certificate,  by  a  minister  or  priest  of  some  re- 
ligbus  denomination,  was  proved  to  such  magistrate,  by  the  oath  of 
a  person  known  to  him,  and  who  saw  the  certificate  executed. 

S  16.  The  entry  of  every  such  certificate  shall  specify,  conienta  of 

1.  The  names,  ages,  and  places  of  residence  of  the  persons  mar-  tifieatm. 
lied,  and  their  trade,  profession,  or  occupation  : 

2.  The  time  and  place  of  marriage : 

8.  The  name  and  ofiicial  station  of  the  person  signing  the  certifi- 
cate: and, 
4.  The  time  when  the  certificate  was  filed. 

$  17.  Every  such  original  certificate,  the  original  entry  thereof  ceitificnte, 
made  as  above  directed,  and  a  copy  of  such  certificate,  or  of  such  en-  ^idili^ 
try,  daly  certified,  shall  be  received  in  all  courts  and  places,  as  pr^ 
somptive  evidence  of  the  fact  of  such  marriage. 

S  18.  There  shall  be  allowed  to  every  clerk  of  a  city  or  town,  for  cicrk*i  fee*, 
filing  and  entering  a  certificate  of  marriage,  twenty-five  cents;  and 
ten  cents  fi^r  a  copy  of  such  certificate,  or  of  the  entry  thereof. 

§  19.  The  provisions  of  this  Article,  relative  to  the  solemnization  amkon  ana 
and  pioof  of  marriages,  shall  not  apply  to  the  people  called  Quakers;,  cJlvoSI'" 
nor  to  Jews,  whose  marriages  may  respectively  continue  to  be  solem-  *"**^'*' 
nized  in  the  manner,  and  agreeably  to  the  regulations,  of  their  respec- 
tive societies. 

ART1CI.E  SBCONB. 

Of  Divorces,  on  the  Ground  of  the  NuUily  of  the  Marriage 

Contract. 

Szc.  20.  Cases  in  which  marriages  may  be  declared  roid,  for  the  nullity  of  the  contract. 

21.  DistolaAicHi  of  marriages  when  eMier  pwty  nndor  age  of  legal  consent. 

22.  Where  they  were  contracted  during  life  of  former  wife  or  hiisband. 

28.  In  snch  cases,  when  issue  to  succeed  to  estate  of  parent. 
tfL  Marriages  when  either  party  is  an  idSot;  how  anniiO«d.i 
25.  When  either  party  is  a  lunatic;  how  annulled. 

26  Next  firiend  of  idiot  or  lunatic,  in  certain  cases,  may  file  a  bill. 
2f.  Ap|4aQ«kioB  by  Inaaitic  after  reetoralioB  of  Us  veason. 

23.  Bights  of  the  issue  of  marriages  by  idiots  and  limatics. 

29.  Definition  of  term  "  lunatic"  as  preyionsly  used. 

80>  Pissohition  of  aacringes  whcKconieBt  obtained  by  fioiittear  fiflnd. 
81.  When  marriages  not  to  be  dissalred  on  that  ground. 
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TITLE  1.    S«c.  W.  Ouitody,  topport.  Ice.  of  inoe  of  fwh 
K^^yjf^^  83.  WMoltttion  on  ground  of  phyf  ical  incaLpacity. 

^^^^^^^  g^  Marriages  irregularly  t elemnized  but  not  eonrammated. 

S5.  Pnetioe  and  proceediagi  in  raite  to  anmil  aairiagea. 

96.  Otlior  OTidence  beiide  confetslona,  neceaaary  to  senteneet  of  nullity. 

87.  Effect  of  sentence  of  nnllity  in  life  time  of  parties ;  effect,  after  their  death. 

caMi  «i«-       3  20.  The  chancellor,  may,  by  a  sentence  of  nullity,  declare  void 
STrJ^'ar-   thc  marriage  contract,  for  either  of  the  following  causes,  existing  at 

riaew  may       .  ?  . 

kwaannued.  the  time  of  the  marriage : 

1.  That  the  parties,  or  one  of  them,  had  not  attained  the  age  of  le- 
gal consent : 

2.  That  the  former  husband  or  wife  of  one  of  the  parties,  was  liv- 
ing ;  and  that  the  marriage  with  such  former  husband  or  wife,  was 

then  in  force : 

8.  That  one  of  the  parties  was  an  idiot  or  lunatic : 

4.  That  the  consent  of  one  of  the  parties  was  obtained  by  force  or 

fraud : 

6.  That  one  of  the  parties  was  physically  incapable  of  entering  in- 
to the  marriage  state. 
Bill  to  annul      S  21.  A  bill  to  annul  a  marriage  on  the  ground  that  one  of  the 
nartS'SndL  parties  was  under  the  age  of  legal  consent,  may  be  brought  by  the 
wionTto'bS^  parent  or  guardian  entitled  to  the  custody  of  such  minor,  or  by  the 
\vh?n  mar-  ucxt  friend  of  such  minor ;  but  in  no  case  shall  such  marriage  be  iwi- 
beTnnuuS.  nuUed  on  the  application  of  a  party  who  was  of  legal  age  at  the  time 
it  was  contracted,  nor  when  it  shall  appear  that  the  parties,  after  they 
had  attained  the  age  of  consent,  had  for  any  time  freely  cohabited  as 
husband  and  wife. 
Marriagea        S  22.  Where  a  marriage  is  sought  to  be  annulled,  on  the  ground 
foTiiS  wife?^  that  a  former  husband  or  wife  of  one  of  the  parties,  was  living,  it  may 
SSiJd!'^*""  be  declared  void  on  the  application  of  either  of  the  parties,  during  the 
life  time  of  the  other,  or  upon  the  application  of  such  former  husband 
or  wife, 
wheniigue       S  23.  When  it  shall  appear  and  be  so  decreed,  that  such  subse- 
riljSi  toT."  quent  marriage  was  contracted  in  good  faith,  and  with  the  full  belief 
of  pL^ir    of  the  parties,  that  the  former  husband  or  wife  was  dead,  the  issue  of 
such  marriage  born  or  begotten  before  its  nullity  shall  be  declared, 
shall  be  entitled  to  succeed,  in  the  same  manner  as  legitimate  chil- 
dren, to  the  real  and  personal  estate  of  the  parent,  who,  at  the  time 
of  the  marriage,  was  competent  to  contract ;  and  the  issue  so  entitled, 
shall  be  specified  in  the  sentence  of  nullity. 
Mairiago  by      §  24.  Where  a  marriage  is  sought  to  be  annulled,  on  thc  ground 
"'**'*'         of  the  idiocy  of  one  of  the  parties,  it  may  be  declared  void  on  die  ap- 
plication of  any  relative  of  such  idiot,  interested  to  avoid  the  mar- 
riage, at  any  time,  during  the  life  time  of  either  of  the  piirties. 

Marriages        S  25.  When  a  marriage  is  sought  to  be  annuUed,  on  the  ground 
by  lunatic.  ^^  ^^  lunacy  of  one  of  the  parties,  it  may  be  declared  void  at  any 
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time,  during  the  continuance  of  that  lunacy,  or  after  the  death  of  the    ^^'^^  ^ 
laoatic  in  that  state,  during  the  life  time  of  the  other  party  to  the  mar-  "^^^^^^ 
iiage,  on  the  application  of  any  relative  of  the  lunatic,  interested  to 
aroid  the  marriage. 

$  26.  Where  the  marriage  of  an  idiot  or  lunatic  is  sought  to  be  an-  ^^'^  j*}'^"^^^ 
nulled,  during  the  life  time  of  both  the  parties  to  the  marriage,  ando.^i^»<i>una- 
Do  suit  shall  be  prosecuted  by  any  relatire,  a  sentence  of  nullity  may 
be  pronounced,  on  the  application  of  any  person  admitted  by  the  court 
to  prosecute,  as  the  next  friend  of  such  idiot  or  lunatic. 

S  S7.  The  marriage  of  a  lunatic  may  also  be  declared  yoid,  upon  bv  lanatio 
the  apfdication  of  the  lunatic,  after  the  restoration  of  reason ;  but  in  Stored  "£ 
such  case,  no  sentence  of  nulliQr  shall  be  pronounced,  if  it  shall  ap-  '^^'^' 
pear  diat  the  parties  freely  cohabited  as  husband  and  wife,  after  the 
lunatic  was  restored  to  a  sound  mind* 

S  28.  Children  of  a  marriage  annulled  on  the  ground  of  lunacy  or  iw  otm- 
idiocjr,  shall  be  entitled  to  succeed  in  the  same  manner  as  legitimate  Soa.'"'  ^^ 
children,  to  the  real  and  personal  estate  of  the  parent,  who  was  of 
MNind  mind. 

S  29.  Hie  term  ^^  lunatic,'^  in  the  preceding  sections,  shall  extend  ^«™ "  J^a- 
to  erery  person  of  unsound  mind,  other  than  idiots. 

0  SO.  A  marriage  may  be  annulled,  on  the  ground  that  the  consent  MamagM  by 
ofoneof  the  parties  was  obtained  by  force  or  fraud,  during  the  life  <r*"«>' 
time  of  the  parties,  or  one  of  them,  on  the  application  of  the  party 
whose  consent  was  so  obtained,  or  of  the  parent  or  guardian  of  such 
party,  or  of  same  relative  interested  to  contest  the  validity  of  the  mar- 

S  31.  No  marriage  shall  be  annulled  on  the  ground  of  force  or  ^^|^*^ 
fiiad,  if  it  shall  appear,  that  at  any  time  before  the  commencement 
of  the  suit,  there  was  a  voluntary  cohabitation  of  the  parties  as  hus- 
band and  wife. 

5  32.  If  there  shall  be  any  issue  of  a  marriage  annulled  on  the  inueof ineb 
groand  of  force  or  fraud,  the  court  shall  decree  their  custody  to  the  '°*™*'*^ 
iBnooent  parent,  and  may  also  decree  a  provision  for  their  education 
od  maintenance,  out  of  the  estate  and  proper^  of  the  guilty  party. 

S  33.  A  suit  to  annul  a  marriage,  on  the  ground  of  the  physical  Pbyneai  m. 
ncapacity  of  one  of  the  parties,  shall  only  be  maintained  by  the  in-, 
jured  party,  against  the  party  whose  incapacity  is  alleged ;  and  shall,  lr^^I;^^\ 
in  an  cases,  be  brought  within  two  years  from  the  solemnization  of 
the  marriage. 

S  34.  A  bin  to  avoid  a  marriage  irregularly  solemnized  and  not  Marri««e« 
CQDsnmmated,  may  be  brought  by  either  of  the  parties,  or  by  the  pa^  ^^SSaSStli 
rent,  guardian  or  next  friend  of  either  party  who  may  be  a  minor,  lumn^ated.' 
iamg  the  liie-time  of  the  other  party ;  and  after  the  death  of  one  of 
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™^^|^  the  parties,  by  any  relative  of  audi  deceased  party^  interested  to  con- 
test the  marria^. 

fii'^ttlo^       S  S5.  SttiU  to  annul  a  marriage,  shall  be  by  bill,  and  shall  be  oon- 
riigoL"*'"    ^*^cted  in  the  same  manner  as  other  suits  prosecuted  in  the  courts  of 
equity ;  and  the  court  shall  have  the  same  power  to  award  issues,  to 
decree  costs,  and  to  enforce  its  decrees,  as  in  other  cases. 

Sitib  Sii^      S  86.  No  sentence  of  nullity  of  marriage  shall  be  pronounced  sole- 
Imt"  ^^     ^y  ^^  ^^  declarations  or  confessions  of  the  parties ;  but  the ooort  shall, 
in  all  cases,  require  other  satisfactory  evidence  of  the  existence  of  the 
facts,  on  which  the  allegation  of  nullity  is  founded. 

ESoct  of  tea-  S  S7.  A  sontenco  of  nullity  of  marriage,  if  pronounced  during  the 
nrntj?  life-time  of  the  parties,  shall  be  conclusive  evidence  of  th^  invriidrfy 
of  the  marriage,  in  all  courts  and  proceedings  ;  but  if  pronounced  af- 
ter the  death  of  either  of  the  parties  to  the  marriage,  it  ri»sll  only  be 
conclusive  as  against  the  parties  in  the  suit,  and  those  claiming  under 
them* 

ARTICLE  THIRD. 

0/  Divorces^  dissolving  the  Marriage  Contract. 

8ec>  8S.  In  what  cases  mairiages  may  be  dit solred  for  adultery. 
89.  Bills  by  whom  eidiibited;  answers  may  be  without  oath. 

40.  IstiMs  to  be  tried  by  jury;  new  triak  may  be  awarded. 

41.  Upon  confession  or  default,  proofs  to  be  taken  by  master. 

'  42.  In  what  «ases  diroroe  may  be  refosed,  aKhoagh  adultery  be  established. 
4t.  When  biU  filed  by  wife,  legitimacy  of  issue  not  affected  by  dirorce. 

44.  How  affected  by  a  diroroe  in  suit  brought  by  husband. 

45.  Decrees  for  support,  &c.  on  diroree  in  suit  brought  by  wife, 

46.  In  such  suit,  wife  to  retain  her  real  and  certain  personal  property. 
47;  Husband's  right  to  property  of  his  wife,  on  diyofco  in  a  suit  by  hint. 

4S«  Wife  convicted  of  adultery,  barred  of  dower  and  of  claim  to  personal  estate  of  h^ 

huriHmd. 
49.  After  divorce  for  adultery,  compliunant  may  marry;  but  not  defendant. 

cwwin  ^  S8.  Divorces  may  be  decreed,  and  marriages  may  be  dissolved, 

hST  T2d  ^y  ^^  court  of  chancery,  whenever  adultery  has  been  coninjitted  by 
for  adultery,  guy  husbaud  or  wife,  in  either  of  the  following  cases  : 

1.  Where  both  husband  and  wife  were  inhabitants  of  this  state,  at 
the  time  of  the  commission  of  the  of!ence  : 

2.  Where  the  marriage  has  been  solemnized,  or  has  taken  place 
^    within  this  state,  and  the  injured  party,  at  the  time  of  the  commission 

of  the  oflfeiice,  and  at  the  time  of  exhibiting  the  bill  of  complaint,  shall 
be  an  actual  inhabitant  of  this  state : 

3.  Where  the  offence  has  been  committed  in  this  state,  and  the  in* 
jured  party^  at  the  time  of  exhibiting  the  bill  of  complaint,  is  an  actual 
inhabitant  of  this  state.^ 

Bin.  by  wife,     g  S9.  A  bill  for  a  divorce  may  be  exhibited  by  a  wife  iu  her  own 

«c.  answers  j  j 

withoutoaUi.  Dame,  as  weU  as  by  a  husband.     In  all  cases,  the  defendant  may  an- 
swer such  bill  without  oath  or  affirmation. 


(3)2.R.L.p.l97,§l,2&3. 


«miy.yni.]     THE  STATE  OF  NEW-TORE.  145 

ff4ft  If  AeeSenoeGhavged  be  denied,  Ae  court  diaU  direct  a  fe^     art.s. 
ed  issue  to  be  made  iqp,  for  the  trial  of  tbe  facts  contorted  hj  the  plead-  "^^^^^f^ 
Jogs,  by  a  jury  of  the  country,  at  some  qircuit  court ;  and  it  may  di-  ^^^  tym- 
net a  special  jury  to  be  struck  for  such  trial,  and  may  make  tbe  neces-  ^^^^i*>^' 
saiy  <vdeis  for  procurii^  a  list  of  jurors,  and  for  striking  the  same ;  New  trials. 
Md  loay  awacd  a  new  or  further  trial,  of  such  issue,  as  ofien  as  justice 
afaiU^eem  Uk  require.^ 

S4L  tf  the  aduHery  charged  be  admitted  by  the  answer,  or  if  tbe  Maiterto 

un  t_i'  ft'  11/.11  I     11^      take piooft Ifi 

tut  be  talaen  aa  confessed  against  the  defendant,  the  court  shall  refer  o^rtam  caM*. 
the  matter  to  a  master,  with  directions  to  take  proof  of  tbe  &cts  oharg^ 
ed,  and  to  report  the  smne  to  the  court  with  his  opinion  thereon;  and 
the  caipse  diall  W  hear4  on  such  proof  and  report,  before  any  final 
decree  shall  be  pronounced.^ 

S  49.  AltbiKi^  the  hc^  of  adukery  be  established,  the  court  may  caass  in 
doDj  a dfvcvce  in  the  jEbllowing  cases:  Ti^^vbe 

1.  Where  the  ofience  shall  appear  to  have  been  committed  by  the  Sfoolfhifu}- 
proearement,  or  with  the  connivance,  of  the  complainant :  ^^  ^°^' 

2.  Where  the  oflbnce  charged  shall  have  been  forgiven  by  the  in- 
jored  party,  and  such  forgiveness  be  proved  by  express  proof,  or  by 
the  Tobuitarjr  cohabitation  of  the  parties,  with  the  knowledge  of  the 
&Gi: 

8.  Where  there  shall  have  been  no  express  fcMrgiveness,  and  no  vo- 
luntary cohabitation  of  the  parties,  but  die  suit  shall  not  have  been 
brought  within  five  years  after  the  discovery  by  the  complainant,  of 
the  ofience  charged : 

4.  Where  it  shall  be  proved  that  the  complainant  has  also  been 
guilty  of  adultery,  under  such  circumstances  as  would  have  entitled 
the  defendant,  if  innocent,  to  a  divorce. 

$  43.  When  the  wife  shall  be  the  complainant,  the  legitimacy  of  i^^itimaey 
any  children  of  the  marriage,  bom  or  bqnotten  of  her  before  the  filing  rait  brought 
of  the  biU,  shall  not  be  a£^ted  by  the  decree  of  dissolution/ 

S  44.  When  the  husband  shall  be  the  complainant,  the  legitimacy  wban  bm. 
of  children,  bom  or  begotten  before  the  commission  of  the  ofience  pKni^r"^ 
charged,  shall  not  be  affected  by  the  decree ;  but  the  legitimacy  of 
<»ther  children  of  the  wife,  may  be  determined  by  the  court,  up<tt  the 
proois  in  the  cause.  In  every  such  case,  the  legitimacy  <^  all  chil- 
dien,  begotten  before  the  commencement  of  the  suit  diall  be  presumr 
ed,  until  the  contrary  shall  be  shown« 

S  46.  If  a  wife  be  the  complaiuant,  and  a  decree  dissolving  the  sopi»rtor 
marriage  be  pronounced,  the  court  may  make  a  further  decree  or  or-  drenon ai- 
der agidnst  the  defendant,  compelling  him  to  provide  for  the  mainte^  by^^i-" 

nance  of  the  children  of  the  marriage,  and  to  pcovide  such  suitable 

. 

(4)2B.L.p.ia]r,$i,aa(8.  (5)ni.§4  • 
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iTiTLcri.  allowance  to  tlM  ooinplaiDant,  for  her  support,  ^a  the  ooart  afaaU  deem 
v^v*^>^  just,  having  regard  to  the  circumstances  of  the  parties  respectively/ 

iDiocheaw,  ^48.  If  a  wife  be  the  complainant,  and  a  decree  dissolving  Ae 
Main^^  marriage  be  pronounced,  and  she  shall,  at  the  time  of  pronouncing 
^'^'  such  decree,  be  the  owner  of  any  real  estate,  or  have  m  her  posses- 
sion any  goods,  or  things  in  action,  which  were  left  with  her  by  her 
husband,  acquired  by  her  own  industry,  given  to  her  by  devise  or  oth- 
erwise, or  to  which  she  may  be  entitled  by  the  decease  of  any  idattve 
intestate,  all  such  real  esta^  goods  or  things  in  actioD^  shall  be  her 
sole  and  absolute  property/ 

roiTS^u^t      ^  ^^'  '^  ^  husband  be  complainant,  and  a  decree  dissolving  die 
Mt  ta^ffii^'  marriage  be  pronounced,  the  right  of  the  oonplainmt  to  any  real  es- 
^%^^n  ^f   ^^  owned  by  the  defendant  at  the  time  of  pronouncing  the  decree,  in 
L  wife,      ber  own  right,  and  to  the  rents  and  profits  thereof,  shidl  not  be  taken 
away  or  impaired,  by  such  dissolution  of  the  marriage  ;  and  he  shall 
also  be  entitled  to  such  personal  estate  and  things  in  action,  as  may 
*    belong  to  the  defendant,  or  be  in  her  possession  at  the  time  such  de- 
cree shall  be  pronounced,  in  like  manner  as  though  the  marriage  had 
continued/ 

now«r,  ke.      S  48.  A  wifo  being  a  defendant,  in  a  suit  for  a  divorce  brought  by 
WtadV^    ^^'  husband,  and  convicted  of  adultery,  shall  not  be  entitled  to  dower 
•dnitery.      ^  ^leT  husband's  real  estate,  or  any'  part  thereof,  nor  to  any  distribu* 
tive  share  in  his  personal  estate/ 

iunmi»ar*      S  49.  Whenever  a  marriage  shall  be  dissolved,  pursuant  to  the 
foraddta^.  provisious  of  this  Article,  the  complainant  may  marry  again  during 
the  life  time  of  the  defendant;  but  no  defendant  convicted  of  adultery, 
shall  marry  again,  until  the  death  of  the  complainant.'' 

ARTICIiS  FOURTH. 

Of  Separations^  or  Limited  Divorcer. 

Skc.  60.  When  aep«nitioiis  nuiy  be  deereed,  on  ^>idieatHm  of  wife. 
61.  Ceuaes  for  which  sueh  tepermtions  may  be  decreed. 
02.  Requisites  of  bill  of  complamt,  in  such  case*. 
08.  lU  eondoct  of  wife  may  be  shown  fai  jostifioation. 
04.  Powers  of  the  court  upon  decreeing  separation. 

60.  Decrees  for  support  of  wife  and  children,  although  no  separatlott  decided. 
06.  When  decrees  for  separation  may  be  reroked. 

wbeasapa-  S  50.  A  separation  from  bed'  and  board  forever,  or  for  a  limited 
be<£mdMi  time,  may  be  decreed  by  the  court  t)f  chancery,  on  the  complaint  of  a 
J^*!"***"""^  married  woman,  in  the  following  cases  : 

1.  Between  any  husband  and  wife,  inhabitants  of  this  state : 

2.  Where  the  marriage  shall  have  been  solemnized,  or  shall  have 
taken  place,  within  this  state,  and  the  wife  shall  be  an  actual  resident 
at  the  time  of  exhibiting  her  complaint : 

(6)  2R.L.p.l97,§0,6,7&a.    (7)  lb. §4. 
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z.  Where  the  marriage  dudl  have  takftn  place  out  of  this  state,    abt.  & 
and  the  parties  have  hecome  and  remaiaed  inhabitants  of  this  state,  at  ^'^"^'"''V^ 
haA,  (me  jear,  and  the  wife  shall  be  an  actual  resident  at  the  time  of 
exhibiting  her  oxnplaint.^ 

iM.  Such  separations  way  be  decreed  for  the  foUowiag  causes :  c.aMt  for 
1.  lliecrMl  and  ifihuman  treatment  by  the  husband  of  his  wife:  maybJdS^ 
s.  Soch  oooduct.on  the  part  of  the  husband  towards  his  wife,  as  ^^'^' 

BBj  reader  it  unsafe  and  improper  for  her  to  cohabit  with  him : 
s.  The  abandonment  of  the  wife  by  the  husband,  and  his  refusal  or 

oeglect  to  provide  for  her.^ 

S  6L  The  bill  of  the  oompiaiDant  in  every  such  case,  shall  speci-  lUquutMor 
fyipwticidarly  the  nature  and  ciroumatanees<rf'tbe  complaint  on  which 
■heiriies,  aiKl  shall  set  forth  times  and  places  with  reasonable  cer* 

toitf.« 

$-56.  The  defeticlant  in  any  such  suit,  may  be  permitted  to  prove,  iMteett* 
HI  his  justification,  the  ill  conduct  of  the  complainant ;  aiftd  on  esta«^* 
UhUag  s«ich  ddenoe,  io  the  satisfaction  of  the  court,  the  bill  shall  be 

iisBiiMiL' 

S  54.  Upon  decreeing  a  separation  in  any  such  suit,  the  court  may  Furthm  d«. 
nskesoch  lurther  decree,  as  the  nature  and  circumstances  of  the  case  ^tion,1Sir 
Kwf  require,  and  may  make  such  order  and  decree  for  the  suitable  •■"~'*'  *•* 
npport  and  maiiftehance  of  the  wife  and  her  children,  or  any  df  them, 
i^  the  husband,  or  out  of  bis  property,  as  may  appear  just  and  proper.* 

S  55.  Although  a  decree  for  separation  from  bed  and  board  be  not  ib.aitfaoiicfa 
wade,  the  court  may  make  such  order  or  decree  for  the  support  and  <!•«•«!. 
waiutenance  of  the  wife  and  her  children,  or  any  of  them,  by  the  bus-     ., 
knd,  or  out  of  his  property,  as  the  nature  of  the  case  renders  suitable  ./ 
«»d  proper.* 

S  56.  Where  a  decree  for  a  separation  forever,  or  for  a  limited  pe-  !)«»•«  fer 
nod,  shall  have  been  pronounced,  it  may  be  revoked  at  any  time  there-  ™jyj* » 
^r,  by  the  same  court  by  which  it  was  pronounced,  under  such  re- 
gulations and  restrictions  as  the  court  may  impose,  upon  the  joint  ap- 
plication of  the  parties,  and  upon  their  producing  satisfectory  evidence 
of  their  reconciliation. 

.    ABTICIiE  FIFTH. 

(hneral  Pravirions,  applicable  to  the  two  last  ArtideB. 

^-  57.  Married  women,  in  certain  cases,  deemed  inhabitants. 
68.  SzpoiMoltiiitSyfPideoitaytiowtobedafimyed. 
IS.  In  saiu  1>y  wife^  opiirt  iQ«j  make  orderi  toDccrniBg  children,  &«• 
60.  Powen  of  eonrt  to  enforce  orders  for  support,  &c.  of  wife  and  children. 

5  57.  If  a  married  woman,  at  the  time  of  exhibiting  a  bill  against  ifaniwiwo^ 
ker  husband,  under  the  provisions  of  either  of  the  two  last  Articles,  32Liu35. 

(8)  2  R.  L.  p.  200,  §  10.    (9)  Ih.  §  11  &  18. 

/ 
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TiTLis  t.  sfaftll  reside  In  Ibis  «tate,  she  shall  be  dcsem^an  AsliaMtintlliereof^al- 
^"^^^^^^  diottgh  her  husband  may  reside  elsewhere.^ 

ErpwMo  of  S  58.  In  every  suit  brought,  either  fdf  a  divorce,  or  for  a  sepalrafion, 
'  the  court,  m4y,  in  its  discretion,  require  the  husband  to  pay  any  Bumi 
,  neeeflsary  €o  enable  the  wife  to  carry  on  (he  suit,  dttrisg  ita  pendMicjr ; 

aiid  it  may  decree  costs  against  eidier  party,  atid>  award  cxeMion  Sot 
the  same,  or  it  may  direct  such  costs  to  be  paid,  out  of  anyproperty 
sequestered,  or  in  the  power  of  the  court,  or  in  the  hands  of «  w* 
fceiver.*®- 

Ordenra-  S  59.  lu  any  suit  brought  by  a  married  woman  for  a  ffiyoroe,  or  for 
^etiigcuf-^  ^  gepartition  from  her  husband,  the  coinrt  in  which  the  same  shall  be 
cbifdran.  pending,  may,  during  the  pendenoy  of  the  cause,  or  at  its  finalliemng) 
or  afterwtirds,  as  oocasion  may  require,  make  Mich  order  as  between 
the  parties,  for  the  custody,  care  and  education  of  the  children  of  the 
nmrriagsi  as  may  seem  necessary  and  proper,  and  may  at  aqy  time 
tberaafter,  a^nuU  vary  or  mody^  such  order.^^ 

How  ordtn  $  9^,  Whenevot  the  court  shall  make  an  order  or  a  decree,  reqair^ 
ac.  o/wift  jt  inct  a  husband  to  provide  for  the  maintenance  of  his  children,  or  fer  an 
uoQforcod.  allowance  to 'his,  wife,  the  court  may  require  such  husband  to  give 
reasonable  security  for  such  maintenance  and  albwapoe ;  aad  iqioB 
tte  neglect  or  refusal  of  the  defendant  to  give  auch  security,  or-ufxai 
the  default  of  him  and  his  surety,  to  provide  auch  maintanance  and  at* 
bwanoe,  the  court  may  aequester  his  personal  estal^,  and  the  wolM 
and  profits  of  his  real  estate,  and  may  appoint  a  receiver  thereof,  and 
cause  such  personal  estate,  and  the  rents  and  profits  of  such  real  es- 
tate, to  be  applied  towards  such  maintenance  and  aUowanoe,  as  to  the 
^urt  shall,  from  time  to  time,  seem  just  and  reasonable.^ ^ 


TITLE  II. 

r 

OF  PARENTS  AND  CHILDREN. 

Sbc.  1.  Wife  liyiag  lepante  from  Inulwid  may  hajt  babeM  epfpoa  for  minor  chiUnn. 
2.  Cnstod  J  of  minor  chfld  may  be  giren  to  mother. 
8.  Order  may  be  awnnlled,  rarled  or  modified* 

4  Habcaaooipiia  may  be  iacved  lor  cbildre&dfteiiied  by  Shaken 
,         S.  When  teareh  warrant  for  eoneealed  child,  to  be  isBoed. 

a.  Custody  of  ehild,  to  whom  awarded;  orders  mi^  be  reroked,  kc. 
7.  Penaay  for  leoieting,  &e.  or  eanrying  child  oot  of  the  state. 

vvifo,  in  cor-  $  h  Whou  auj  husbaud  and  wife  shall  liye  in  a  state  of  separation, 
mryl^aW.  without  boiug  divorccd,  aad  shidl  have  any  minor  child  of  the  mar- 
for'nri^o'!^  riage,  the  wife,  if  i^he  be  an  inhabitant  of  this  state,  may  apply  to  the 

supreme  court  for  a  habeas  corpus^  to  have  such  minor  child  brought 

before  it 


(10>2R.L.p.Ua,§9,aBdp.a01,^14    (U)  Lawsof  1815,  p.22S»$l,0lt  11. 
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S 2.  On  the  retarn  of  miftk  wri^  die  coart  <m  due  considerate      TtTLSd. 
maj  award  the  charge  and  euatodj  of  the  child^  so  hroi^t  before  it,  ^^^^^^^ 
to  the  moth^Ty  for  such  time,  under  such  regulations  and  restrictions,  2^;^^^ 
and  widi  such  provisions  and  directions,  as  the  case  xxmy  require.       of  them. 

SS.  At  any  tinoe  after  the  making  of  such  order,  the  supreme  courtier  may 
majannul,  yarj  or  moUfy  tiie  sanae.  a^ 

$  4.  Whenever  application  shall  be  made  to  the  chancellor,  m  jus-  Habeueor- 
tiee  of  the  supreme  court,  or  anj  circuit  judge,  uy  anjr  husband  or  any  dno  detained 
wife,  representing  that  his  wife,  or  her  husband,  has  aitadied  himself 
or  lierself  to  flie  society  of  Shdcers,  and  detains  a  child  of  the  mar- 
riage between  them,  the  officer  shall  inquire  into  the  circumstances ; 
aod  if  satis&ed  by  due  proof  of  the  fects  represented,  he  riiall  allow  a 
^rtkolhtdpeas  carpus  to  bring  such  child  before  him.^^ 

S  5.  If,  upon  the  return  of  any  writ  of  habeas  carpus  so  issued,  it  ir  euid  eon- 
sball  appear  that  any  child  therein  mentioned,  can  not  be  fotmd,  and  ^S^wT^j 
satisfactory  proof  be  made  to  the  officer  issuing  such  writ,  that  such  ^  ""**** 
efaild  is  secreted  or  concealed,  by  or  among  any  society  of  Shakers  in 
dkis  state,  he  may  iMie  his  warrant,  directed  to  the  sheriff  of  the  coun- 
ty where  the  said  child  is  suspected  to  be,  commanding  such  sherilB^ 
io  the  day-time,  to  search  the  dwelling4iouses,  and  other  bttildiiigs,  (rf* 
auch  society,  or  of  any  members  thefeitf,  or  spay  otherbuilding  or  dwell' 
iog-bonse  specified  in  the  warrant,  for  such  efaild,  and  td  bring  him 
Wbieaaekofic9eAr;  and  the  sheriff  dudlforthwifhaecuAe  such  war^ 

S  4.  IVfaen  such  child  is  brought  before  such  officer,  he  itaayaward  to  whom 
^  charge  and  custody  thereof,  to  that  parent  who  shall  not  have  join-  ^  my  u 
ed  the  society  of  Shakers,  for  such  time,  under  such  regulations,  and 
with  such  provisions  and  directions,  as  he  shall  deem  proper.    Every  ^^ 
CQch  Older  may  at  imy  time,  on  sufficient  cause  shown,  be  annulled,  b9««Bau«i, 
vnied  or  modified,  by  the  officer  who  made  the  same;  or  in  case  of 
Ini  bebg  absent,  or  not  ^Lercising  the  duties  of  the  office,  then  by  any 
other  officer  who  might  have  originally  made  such  order.  ^ 

$  7.  If  any  member  of  the  society  of  Shakers,  or  any  blhei*  person,  penalty  for 
thai]  send  or  carry,  or  cause  to  be  sent  or  carried,  any  Sa6tk  child  out  o^nSai^'' 
of  this  state,  or  shall  secrete  such  child,  or  c&use  a^h  child  to  be  se-  "^^^^"^ 
<:reted,  within  this  state,  so  that  such  writ  can  not  be  executed,  the  per- 
•oDso  oflfeading  shaH  be  deemed  guilty  of  a  misdemeaner,  and  on  con- 
^ictiDo,  shall  be  fined  Bot  exceeding  two.  hundred  doUacs,  otbeim- 
Fiwne<l  not  more  than  six  months,  or  both. 

(12)  Uwtofl818,p.SS. 
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TITLE  3.  TITUS   m. 

OF  GUARDIANS  AND  WARDS. 

8ec.  I.  Fatfaenmay  dispose  of  the  ctutody,  ftc.  of  tlieir  minor  eUUrieii. 
.  2&8.  Rig^anddiitiMofpenoiiappoiiitedgaardiaii. 
4.  When  minors  above  fourteen  maj  apply  to  surrogate  for  guardian. 
6.  RektiTes  of  minors  mider  foorteea  may  apply:  notiee,  proceedings,  &». 

6.  Powers  of  sniTogates  in  i^pointing  gnudiaDs;  thsic  dntiee. 

7.  Preference  to  be  given  in  appointing  guardians  for  minors  under  fourteen. 

8.  Bond  to  be  given  by  guardian;  its  penalty  and  ocnditicm. 

9.  Bond  when  to  be  retained;  when  to  be  proeecated. 

10.  Powers  of  guardians;  their  responsibility,  &c. 

11.  May  be  cited  to  account;  whan  compelled  to  aceoimt. 

12.  On  teraiiation  of  hif  office,  gnardianmigr  dte  his  ward,  £(c.  to4(ttead  accomil 

13.  Appeal  from  orders  settling  accoants,  how  made,  &o. 

14.  When  soiTogate  to  cite  guardian,  to  show  cause  against  being  reaaoved. 

15.  Citation  how  to  be  served. 

16.  Proceedings  by  surrogate;  oiay  remove  guardian. 

17.  Upon  removal,  new  guardian  to  be  appointed. 

-  IS.  When  and  fay  whom  appeals  from  oriden  respecting  guardiaas,  may  be  mad*. 

19.  Bat  order  removing  guardian,  not  to  be  affected  by  appeal. 

20.  Duties  and  liabilities  of  all  general  guardians. 

21.  Penalty  on  guardians  for  waste,  Itc. 

22.  Compensation  to  guardians  for  their  services. 

Fathenmay      S  !•  Evevy  father,  whether  of  full  age  or  a  miDor,  of  a  child  likely 

dfmfdi^r  to  be  born,  or  of  anj  Imng  child  under  the  age  o(  twenty-one  year% 

ninorchii-    ^^  unmarried,  may  by  his  deed  or  last  will,  duly  executed,  dispose 

of  the  custody  and  tuition  of  such  child,  during  its  minority,  or  for  any 

less  tinKe,  to  any  person  or  persons,  in  possession  or  remainder.^' 

Powsfs  and  ^  2.  Every  such  disposition,  from  the  time  it  diall  take  eflfect,  sbalt 
sons  appoint-  vest  in  the  person  or  persons  to  whom  it  shall  be  made,  all  the  ri^its 
and  powers,  and  subject  him  or  them  to  all  the  duties  and  obligations  of 
a  guardian  of  such  minor,  and  shall  be  valid  and  effec^l  against  every 
other  person  claiming  the  custody  or  tuition  of  such  minor,  as  guardian 
in  soccage,  or  otherwise.** 

ib.tDbrin;  S  S.,  Any  person  to  whom  the  custody  of  any  minor  is  so  disposed 
ae  oDs,  .  ^^^  ^^^  ^^  ^^  custody  and  tuition  of  such  minor,  and  may  naintain 
all  pi:oper  actions,  for  the  wrongful  taking  or  detention  of  the  minor, 
and  shall  recover  damages  in  such  actions,  for  the  benefit  of  his  ward* 
He  shall  also  take  the  custody  and  management  of  the  personal  estate, 
of  such  minor,  and  the  profits  of  his  real  estate,  during  the  time  £ir 
which  such  disposition  shall  have  been  made,  and  may  bring  such  ac- 
tions in  relation  thereto,  ^as  a  guardian  in  soccage  might  by  law^** 

^oonovsr  §  4.  If  no  guardian  for  any  such  minor  shall  have  been  appointed 
^^'urroffue,  by  tho  fitther,  by  a  deed,  or  will,  every  such  minor,  of  the  age  of  Ibup* 
teen  years,  may  apply,  by  petition,  to  the  surrogate  of  the  county 
where  the  residence  of  such  minor  may  be,  for  the  appointment  of  such 
guardian  as  the  minor  may  nominate,  subject  to  the  approbation  of  the 
surrogate.*^ 

(18)lR.L.p.966,§18&lS.    (U)  lb.  p.  454»  §  90. 
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S  5.  If  sudi  minor  be  under'  the  age  of  fourteen  years,  any  relative  titub  s. 
or  other  person,  in  his  behalf,  m^y  apply  to  the  surrogate  of  the  coun-  )l^^^^^^ 
tj  were  such  minor  shall  reside,  lor  the  appointment  of  a  guardian  of  ^<^*^^  on^« 
the  minor,  until  he  shall  arrive  at  the  age  of  fourteen  years,  and  until 
another  guardian  shall  be  appointed.     Upon  the  making  of  any  such  |^J?''*^f^ 
application,  the  surrogate  shall  assign  a  day  for  the  hearing  thereof,  ^^  ^• 
and  shall  direct  such  notice  of  the  hearing,  to  be  given  to  the  relatives 
of  the  minor  residing  in  the  county,  as  he  shall,  on  due  inquiry,  think 
reasonable.*^ 

5  6,  The  surrogate,  to  whom  application  may  be  made,  under  ei-  Powenof 
ther  of  the  preceding  sections,  shall  have  the  same  power  to  allow  auowlar 
and  appoint  guardians,  as  is  possessed  by  the  chancellor;  and  in  all  Tomqoire 
cases,  he  shall  inquire  into  the  circumstances  of  the  minor^  and  as-  |!£<S?«'^^ 
certsun  the  amount  of  his  personal  property,  and  the  value  of  the  rents  ^^- 
and  profits  of  his  real  estate ;  and  for  that  purpose,  may  compel  any 
person  to  appear  before  him,  and  testify  in  relation  thereto.^ '^ 

St.  On  the  appointment  of  a  guardian  for  a  minor,  under  fourteen  ^«r  of  pn* 
years,  the  surrogate  shall  give  preference,  first,  to  the  mother  of  the  aJiowiof 
minor;  seccmd,  to  the  grandfather,  on  the  father's  side  ;  third,  to  the  miaon  aoder 
grandfather  on  the  mother's  side ;  fourth,  to  either  of  the  uncles  on 
the  father's  side  ;  fiAb,  to  either  of  the  uncles  on  the  mother's  side  ; 
sixth,  to  any  one  of  the  next  of  kin  to  the  minor,  who  would  be  enti- 
tled to  a  distribution  of  his  personal  estate,  in  case  of  his  death.    The  nwentkm  in 
mnrc^te  shall  have  the  same  discretion,  in  selecting  such  guardians, 
38  is  given  to  him  in  the  appointment  of  administrators. 

S  8.  Beibre  appointing  any  person  guardian  of  a  minor,  the  surro-  Bond  of 
gate  shall  require  of  such  person  a  bond  to  the  minor,  with  sufficient*""****"' 
security,  to  be  approved  by  him,  in  a  penalty  double  the  amount  of  its  ptmaity. 
the  personal  estate,  and  of  the  value  of  the  rents  and  profits  of  the  real 
estate,  conditioned,  that  such  person  will  faithfully,  in  all  things,  dift>Tta  condition. 
diarge  the  duty  of  a  guardian  to  such  minor,  according  to  law,  and 
that  he  will  render  a  true  and  just  account  of  all  monies  and  property 
received  by  him,  and  of  the  application  thereof,  and  of  his  guardian- 
ditp  in  all  respects,  to  any  court  having  cognizance  thereof,  when 
thereunto  required.  *  • 

S  9.  The  bond  so  taken,  shall  be  retained  by  the  surrogate,  among  wberetob* 
the  papers  of  his  office,  and  in  case  of  any  breach  of  the  condition  "'*^^' 
thereof,  may  be  prosecuted  in  the  name  of  the  ward,  although  he  may  wimo  to  bo  - 
not  have  arrived  at  full  age,  by  his  next  friend  or  guardian,  whenever  p'**"**^**^* 
die  surrogate  shall  direct. 

S  10.  Every  guardian  so  appointed  by  a  surrogate,  shall  have  the  powen  6( 
same  powers  as  a  testamentary  guardian ;  and  every  person  soap-**^*  '"*"' 
pointed  guardian  of  a  minor,  under  the  age  of  fourteen  years,  shall 

^16)  1  R.  L.  454,  §  90. 
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TITLES.  GontikHie  guaidian  of  such  minor^  and  dball  be  responsible  as  such, 
^^H^^^"^  Botwitstandhig  the  said  miiior  may  arrive  at  the  age  of  fourteen  yeais^ 
•ibimy,&c.  until  another  guardian  be  afipointed,  or  such  first  guardian  be  dis- 
charged according  to  law.^^ 

whmdted  S  11.  An^  guardian  appointed  by  any  surrogate,  may  be  cited  to 
1^  ^^  account  before  the  surrogate  who  appointed  him,  in  the  same  manner 
as  administrators,  upon  the  application  of  any  ward,  or  any  relatire  of 
such  ward,  and  on  good  cause  being  shown,  may  be  compelled  to  ac- 
count in  the  same  manner  as  an  administrator.  And  upon  a  ward's 
arriving  at  full  age,  he  shall  be  entitled  to  compel  such  account,  with- 
out shewing  any  cause. 

y/hensuai  S  IS*  Evcry  guardian  of  a  ward  who  shall  have  arrived  at  full 
hte^u?^**  age,  and  every  guardian  who  shall  be  superseded  in  his  trust  by 
ItteiiT^^^  another  guardian,  may  apply  to  the  surrogate  who  appointed  him,  for 
a  citation  to  his  ward,  or  to  such  new  guardian,  to  attend  the  settle- 
ment of  his  accounts ;  which  citation  shall  be  issued  by  such  surro- 
gate, and  be  served  in  the  manner  and  at  the  time  herein  directed,  in 
case  of  proceedings  for  the  removal  of  a  guardian. 

Appeals  from     S  13.  Appeals  from  the  final  order  of  the  surrogate,  on  the  settle- 
uiog^?      ment  of  a  guardian's  account,  may  be  made  to  the  chancellor.  In  the 
°^""^       same  manner  and  time,  and  with  the  same  efiect,  as  in  the  case  of  ad- 
ministrators. 

whonguarw  S  14.  Ou  the  application  of  any  ward,  or  of  any  relative  in  his  be- 
dtod?o^»h^  half,  or  of  the  surety  of  a  guardian,  to  the  surrogate  who  appointed 
£iI!grSiv-*any  guardian,  complaining  of  the  incompetency  of  such  guardian,  or 
^  of  his  wasting  the  real  or  personal  estate  of  his  ward,  or  of  any  mis- 

conduct in  relation  to  his  duties  as  guardian,  the  surrogate,  upon  being 
satisfied  by  proof,  of  the  probable  truth  of  such  complaint,  shall  issue 
a  citation  to  such  guardian,  to  appear  before  him  at  the  day  and  place 
therein  specified,  to  show  cause  why  he  should  not  be  removed  from 
his  guardianship. 

citaiion  bow  ^  ^^*  ^"^^  citatiou  shall  be  served  personally  on  the  guardian 
toboienrod.  ^^  -^hom  it  may  be  directed,  at  least  fourteen  days  before  the  return 
thereof;  or  if  such  guardian  shall  have  absconded  or  concealed  him- 
self, so  that  such  citation  can  not  be  personally  served,  it  may  be 
served  by  leaving  a  copy  thereof,  at  the  last  place  of  residence  of  such 
guardian. 

Proceedings      ^  ^^'  ^^^  suH'ogate,  at  the  day  appointed  for  showing  cause,  and  on 
such  other  days  as  he  shall  appoint,  shall  proceed  to  inquire  into  the  al- 
leged complaint,  and  shall  grant  subpoenas  to  compel  the  attendance  of 
Bfa^m?TO  witnesses,  to  any  person  applying;  and  if  satisfied  of  the  incompetency 
E^rAuuu     ^  misconduct  of  such  guardian,  he  may,  by  an  order  to  be  duly  en- 
tered in  his  minutes,  remove  the  said  guardian  fipom  his  trust. 

(16)  1 R.  L.  454,  §  80. 
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S  17.  Upon  soch  removal  being  made,  the  surrogate  may  proceed  title  4. 
and  appdnt  a  new  goaidiain,  in  the  same  manner  aa  if  no  guardian  JjJJP^^^^ 
had  been  apnointed.  diantobeap- 

**  pointed. 

S  18.  Any  person  interested  in  the  allowance,  or  appointment,  or  Appeatofrom 
removal  of  a  guardian,  as  next  of  kin,  or  otherwise,  and  any  guardian  ipecUnf 
who  may  have  been  removed  by  any  surrogate,  may,  within  six 
months  after  any  order  shaU  have  been  mside  by  a  surrogate  for  the 
appointment  of  a  guardian,  or  for  his  removal,  or  refusing  to  make 
sudi  removal^  appeal  to  the  chancellor,  who  shall  make  such  order 
far  Botifyiag  the  adverse  party,  and  for  correcting  any  such  proceed- 
ingS)  as  he  may  deem  just  J'' 

S  19.  But  no  appeal  made  by  a  guardian,  from  the  order  of  a  sur-  cff^tof  etr- 
rogate  rmioving  him,  rfudl  in  any  wise  affect  such  order,  until  the  *^  ^^^^^^ 
same  1)e  reversed. 

$20.  Every  guardian  in  soccage,  and  every  general  guardian,  natiM  and 
whether  testamentary  or  appointed,  shall  safely  keep  the  things  that  he  an  pmuaT 
may  have  in  his  custody  belonging  to  his  ward,  and  the  inheritance  of  "^    *"* 
his  ward,  and  shall  not  make  or  sufSkt  any  waste^  sale  or  destruction 
of  such  things  or  of  such  inheritance,  but  shall  keep  up  and  sustain 
the  houses,  gardens  and  other  appurtenances  to  the  lands  of  his  ward, 
by  and  with  the  issues  and  profits  thereof,  or  with  such  other  monies 
belonging  to  his  ward,  as  shall  be  m  his  hands ;  and  shall  deliver  the 
ttme  to  hie  ward  when  he  comes  to  his  full  age,  in  as  good  order  and 
condition,  at  least,  as  such  guardian  received  the  same,  inevitable  de- 
cay and  injury  only  excepted ;  and  he  shall  Answer  to  bis  ward  for 
the  issues  uid  profits  of  real  estate,  received  by  him,  by  a  lawful  ac- 
count*® 

S  21.  If  any  guardian  shall  make  or  suffer  any  waste,  sale  or  de-Penajtjte 
atntction  of  the  inheritance  of  his  ward,  he  shall  lose  the  custody  of  ^"^'** 
the  same,  and  of  such  ward,  and  shall  forfeit  to  the  ward  thrice  the 
sum  at  which  the  damages  shall  be  taxed  by  the  jury.^® 

S  iB2.  Guardians  shall  be  allowed  for  their  reasonable  expenses,  conpmia- 
and  the  same  rate  of  compensation  for  their  services,  as  is  provided  ^^ 
hj  law  for  executors. 


TITLE  IV. 

OF  MASTERS,  APPRENTICES  AND  SERVANTS. 

AftT.  1.-— OfappnoUcM  and  aerTants  bound  by  indentures. 
Aht.  2^-^f  penoDS  held  in  service. 
Art.  Sir— General  provisions. 


.   (17)  1  R.  L.  p.  454,  §  30.    (IS)  lb.  p.  02,  §  1. 

vol..  u.  20 
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Of  Apprentice  ami  Servants  bound  bg  liidenhm. 

8sc.  1.  How  and  for  what  term  minorf  may  bind  thettselTea  ai  iq[»pmtieeiy  Ace. 
2.  By  wliom  eonaent  to  aaeii  Inndlag  tobe  giTtn. 
8.  Consent  how  lignified. 

4.  Ezecntort,  in  certain  OMet,  may  hind  out  minora. 

5.  Who  may  be  bound  out  by  ooonty  a  apcriatendcnta  of  the  poor. 

6.  Who  may  be  bound  oat  by  orerteera  of  poor  of  a  town. 

7.  Consent  of  a  jnstiee  neeessary  to  binding  out  Indian  ehiUfen. 

8.  Age  of  ittftttts  to  be  inserted  in  indentures. 

9.  Money  paid,  &o.  on  binding  oat,  to  be  stated  in  indentares. 
10.  Speeial  agreement  to  be  inserted  in  indentures  by  OTerseers,  fte. 
IL  l>iplica!tesofindantBi^i.l^OTisrseeri.apdaiptriBtwidiMta,iHi^ 
12.  Indentures  by  foreigners  being  minors. 
18.  How  to  be  acknowledged  and  certified. 
14.  When  andiiowauch  indentures  may  be  nasi 


Who  may        S  1 .  Every  male  inftnt,  and  eyerj  unmarried  femde  under  the  age 

Fdveiu'V  of  eighteen  years,  with  the  consent  of  the  persons  or.offioor*  heiein 

proD  ie««,  e.  ^^^  mentioned,  may  of  his  oi  her  own  free  will,  bind  himself  or  fae^ 

self,  in  writing,  to  serve  as  clerk,  apprentice  or  servant  in  any  profes- 

ic^mr^*'     sion,  trade  or  employment ;  if  a  male,  until  the  age  g[  twenty-one 

years,  and  if  a  female,  until  the  age  of  eighteen  years,  or  for  any 

shorter  time ;  and  such  binding  shall  be  as  valid  and  e£kctual,  as  if 

such  infitnt  was.of  fuU  age,  at  the  time  of  making  such  engagement^* 

Who  to  con.     S  2*  Such  consent  shall  be  siven, 

••nt  to  inch  ^  ' 

binding.  1 ,  By  the  father  of  the  in&nt.    If  he  be  dead,  or  be  not  in  a  legal 

capacity  to  give  his  consent,  or  if  he  shall  have  abandoned  and  neglect- 
ed to  provide  for  his  family,  and  such  fiict  be  certified  by  a  justiice  of 
the  peace  of  the  town,  and  endorsed  on  thejndenture,  then, 

2,  By  the  mother.    If  the  mother  be  dead,  or  be  not  In  a  l^al  <»i- 
pacity  to  give  such  consent,  or  refuse,  then, 
i/       s.  By  the  guardian  of  such  infant  duly  appointed.    If  such  infant 
have  no  parent  living,  or  none  in  a  legal  capacity  to  give  consent,  and 
tliere  be  no  guardian,  then, 

4.  By  the  overseers  of  the  poor,  or  any  two  justices  of  the  peace 
of  the  town,  or  any  judge  of  the  county  courts  of  the  county,  where 
such  infant  shall  reside.^' 

b  wr^^*^&e  ^  ^*  ^^^  consent  shall  be  signified  in  writing,  by  the  person  enti- 
tled to  give  the  same,  by  a  certificate  at  the  end  of)  or  endorsed  upon, 
the  indentures,  and  not  otherwise.  ^^ 

whcnoxocu-     S  4.  The  executors  of  any  last  will  of  a  fiither,  who  shall  be  di- 

toMinnybiKd  l  mi  i     •  i  •        t  -i  i  ^ 

on  n.inora.  roctod  lu  such  Will  to  bring  up  hia chud  to  some  trade  or  calling,  may 
bind  such  child  to  service,  as  a  clerk  or  appr^tice^  ip  like  manner  as 
the  father  might  have  done,  if  living." 

}lMH*"r'ter^  S  5.  The  county  superintendents  of.  the  poor,  in  the  several  coun- 
i!S  omYn-  ties,  may  bind  out  any  child,  under  the  ages  above  specified,  who 
'^"**         shall  be  sent  to  any  county  poor-house,  or  who  is  or  shall  become 


(10)lR.L.p.l8S,§2;4&14. 
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cluifgMUe,  or  iviioiasipireqt  or  parents  are  or  shall  become  chargea-  art.  i. 
ble  to  nicb  ecmAyy  to  be  clerki/ftpprentioes  or  forvants,  until  such 
ciiiid,  if  a  nude,  sball  be  twenty-one  years  old,  or  if  a  female,  shall  be 
ti^etn  years  old;  winch  binding  shall  be  as  effectual,  as  if  sudi 
diifaLhad  bound  himself  with  the  consent  of  his  &ther.^ 

06.  The  overaeers  of  the  poor  of  any  town  or  city,  may,  in  like  when 
manner,  Innd  oat  any  such  child,  who,  or  whose  parent  or  parents,  "•"®*'p***»'- 
shall  become  chargeable  to  such  town  or  city,  or  who  shall  have  been 
sent  to  any  poor-house,  other  than  a  county  poor-house,  with  the  oon- 
seatin  .writbig,  of  any  two  justices  of  the  peace  of  the  town,  or  of  the 
the  Biayor>  rOoorder  and  aldermen  of  any  city,  or  of  any  two  of 
tlieiD.'^ 

S  7.  No  child  of  an  Indian  woman  shall  be  bound  as  an  apprentice,  ^^  ^mx- 
under  the  provisions  of  this  Title,  except  in  the  presence  and  with 
the  consent  of  a  justice  of  the  peace ;  » certificate  of  which  consent 
signed  by  the  justice,  shall  be  filed  with  the  clerk  of  the  town  in 
vhich  the  indenture  of  appirenticeship  shall  be  executed.^^ 

S  8.  The  age  of  erery  infant  so  bound,  shall  be  inserted  in  the  in«  Anofinfiuiu 
dentuies,  and  shall  be  taken  to  be  the  true  age,  without  further  proof  iaii»^ot*u«- 
thereof;  and  whenever  any  public  officers  are  authorised  to  execute 
anj  indentures,  or  their  consent  is  required  to  the  validity  of  the  same, 
it  shall  be  their  duty  to  inform  themselves  fully,  of  the  infant's  age.^ 

S  9.  Every  sum  of  money  paid  or  agreed  for^  with,  or  in  relation  Money  pnid, 
to,  the  binding  out  of  any  clerk  or  apprentice,  shall  be  inserted  in  the  J!S^  ^  ^ 
indentures.^ 

S  10.  Whenever  any  child  shall  be  bound  out  by  the  county  super-  ^p^awi 
inlendents  of  the  poor  of  any  county*  or  by  the  overseers  of  the  poor  ^  iowrtcd^in 
of  any  city  or  town,  the  indentures  shall  contain  an  agreement  on  the 
part  of  the  person  to  whom  such  child  shall  be  bound,  that  he  will 
cause  such  child  to  be  instructed  to  read  and  write,  and  if  a  male, 
win  cause  him  to  be  instructed  in  the  general  rules  of  arithmetic ; 
vd  every  siich  indenture  shall  also  contain  an  agreement,  that  the 
ittster  win  give  to  such  apprentice,  at  the  expiration  of  his  or  her 
tervioe,  a  new  bible.^ 

S 11.  The  counterpart  of  any  indentures  executed  by  the  county  ceitaiBin. 
superintendents  of  the  poor,  shall  be  by  them  deposited  in  the  office  w^^'to'w 
^rf"  the  clerk  of  the  county;  and  the  counterpart  of  such  indentures '*'^*^** 
CKecQted  by  any  overseers  of  the  poor,  shall  be  by  them  deposited  in 
Ae  oflkie  of  ^  clerk  of  tifteir  city  ortown.^ 

8  12.  Any  person  coming  from  any  foreign  country  beyond  sea,  imicnturoi  by 
nuiy  bind  himself  to  service,  if  an  infant,  until  he  attain  the  age  of  ing  minon. 
twentjr-one  years,  or  for  a  shorter  term.    Such  contract  of  service,  if 

(SV)Uiri«€18aB,p.a90.  (»)  1 R  L.  p.  186,  $  2. 4  &  14.   (22)  n».  §  5, 6  li  7.   (8S)  lb. 

MK>M;  l4nre  ofiaas^  p.  sse. 
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TITLB4.  jjoAq  for  the  purpose  of  raising  money -to  pay  his  passage^  or  finrthe 

^^^^■^^^^  payment  of  such  passage,  may  be  for  the  term  of  one  year,  although 

such  term  may  extend  boycmd  the  time  when  such  person  .will.be  of 

full  age ;  but  it  shall  in  no  case  be  for  a  longer  term.^^ 

Tobeao         §  13.  No  contract  made  under  the  last  section:  Aall  bind  the  ser* 

knowlodgMf  • 

Ac*  vant,  unless  it  be  acknowledged  by  him  before  some  mayor,  recorder, 

or  alderman  of  a  city,  or  before  swne  justice  of  the  peace ;  nor,  unlew 
.a  certificate  of  such  acknowledgment,  and  that  the  same  was  made 
freejy,  on  a  private  examination,  be  endorsed  upon  such  contract.^ 

Howaivicnod  S  14.  The  coutracts  specified  in  the  two  last  sections,  may  be  as- 
signed by  the  master,  by  an  instrument  in  writing  endorsed  thereon, 
executed  in  the  presence  of  two  witnesses  ;  if  such  assignment  be  ap* 
proved  of,  in  writing,  by  any  mi^strate  menticwaed  in  the  preceding 
section,  and  such  approbation  shall  be  also  endorsed  on  the  contracted 

ARTICLE  SECOND. 

Of  Persona  held  in  Service. 

Sec.  IS.  Certain  per*<»ns  bom  of  alaves,  to  be  serrantf;  how  long. 

16.  If  bom  within  certain  periods,  to  be  leirantfi  onlj  until  2L 

17.  Master  to  instract  sach  senrants;  effect  of  neglect. 
13.  Certain  affidavit  to  be  filed,  to  entitle  to  senrice. 

19.  When  servant  released,  to  be  bound  out  by  overseers  of  the  poor. 

20.  Slaves  of  certain  emigrants  to  be  servants;  how  long. 
'    21.  Affidavit  to  be  filed,  to  entitle  to  such  service. 

22.  Such  servants  to  be  instmeted. 

23.  Upon  such  servants  being  released,  how  bound  out. 

24.  Penalty  for  trading,  &c.  with  certain  servants. 

25.  Penalty  for  employing,  concealing,  &c.  such  servants. 

Certain  chii-  §15.  Evcry  child  born  in  this  state,  previous  to  the  thirty-first 
tobeiervuitsday  of  March,  one  thousand  eight  hundred  and  seventeen,  of  a  person 
then  held  in  slavery  therein,  shall  remain  the  servant  of  the  owner  of 
the  mother  of  such  child,  and  of  the  personal  reprentatives  and  as- 
signees of  such  owner,  in  the  same  manner  as  if  such  child  had  been 
bound  to  «?ervice  by  the  overseers  of  the  poor  of  any  city  or  town, 
ti^^  ^  pursuant  to  law,  and  shall  continue  in  such  service,  if  a  male,  until 
the  age  of  twenty-eight  years,  and  if  a  female,  until  the  age  of  twenty- 
five  years.**^ 

Lra^of         S  16.  Every  such  child  born,  after  the  date  in  the  last  section  spe- 
eertainraeh  cified,  and  bcforc  the  fourth  day  of  July,  one  thousand  eight  hundred 
and  twenty-seven,  shall  remain  a  servant  as  aforesaid,  until  such  child 
shall  arrive  at  the  age  of  twenty-one  years,  and  noionger.^^ 

soeh  ser^         S  17.  Every  person  entitled  to  the  services  of  a  child,  pursuant  to 

iortrocted.    either  of  the  two  last  preceding  sections,  shall  cause  such  child  to  be 

taught  to  read  and  write,  or  shall  furnish  at  least  two  years'  schooling 

fiSSt*^^^^'  to  such  child  ;  and  if  this  provision  be  neglected,  the  child  is  entitled, 

(24)  1  R.  L.  p.  187,  §  8.   (25)  Laws  of  1S17,  p.  136,  §  4,  5  &  6. 
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on  aiiinng  at  the  age  of  MgbteMi  yean^  to  be  released  fir^  art.i. 

gadoBs  of  service  to  such  person.^  v^v^ 

S  IS.  Every  such  child  is  also  entitled  to  be  released  from  all  obit-  ^^^^ 
ga&im  of  service,  on  arriving  at  the  age  of  eighteen  years,  unless 
within  one  year  after  the  birth  of  such  child,  the  person  then  claiming 
such  swviees  shall  have  filed  with  the  clerk  of  the  town  or  city  where- 
of he  is  an  inhabitant,  an  affidavit  in  writing,  containing  the  name 
sad  addition  of  such,  perwm,  and  the  name,  age  and  sex  of  the  child 
joborn.** 

$19.  Whenever  anysiich  diihi  shall  be  released  fit>m  service,  when  to  be 
panoant  to  either  of  the  two  last  sections,  the  overseers  of  the  poor  of  omm  ^ 
thecity  or  town  where  snch  child  resides,  shall  f<Mlhwith  bind  oot 
sach  child  to  service  until  the  age  of  twenty-one  years,  in  the  same 
nMBBer,  and  with  the  like  efibct,  as  in  the  case  of  children  chargeable 
to  such  town.** 

$  20.  Every  person,  bom  since  the  fourth  day  of  July,  one  thou-  ^f^jj^^ 
saiM  seven  hundred  and  ninety-nine,  and  brought  into  this  state  as  a  ^^Mr^u^* 
slave,  prior  to  the  thirty-first  day  of  March,  one  thousand  eight  hundred 
snd  seventeen,  by  a  person  coming  to  reside  permanently  therein,  is 
free;  but  shall  remain  the  servant  of  the  emigrant  entitled  to  the  ser- 
vices of  such  person,  and  of  bis  personal  representatives ;  if  a  male,  h^^^i^^. 
until  the  age  of  twenty-eight  years,  and  if  a  female,  until  the  age  of 
tweuty-five  years,  in  the  same  manner  as  if  such  person  had  been 
bound  to  service,  by  the  overseers  of  the  poor  of  a  town,  in  the  cases 
authorised  by  law.*' 

S  21.  Every  such  person  is  entitled  to  be  released  from  all  oblige-  ^f^^  ^ 
tions  of  service,  on  arriving  at  the  age  of  eighteen,  years,  unless  the 
einigrant  claiming  such  services,  within  six  months  after  arriving 
within  this  state,  shall  have  filed  with  the  clerk  of  the  city  or  town 
in  which  he  then  resided,  his  affidavit,  containing  his  name  and  addi- 
tion, and  the  nwDoe,  age  and  sex  of  the  person,  whose  services  are 
daimed.*' 

S  22.  Every  such  person  is  also  entitled  to  be  released  from  all  ob-  sucb  ler. 
ligations  of  service,  on  arriving  at  the  age  of  twenty-one  years,  unless  hSIu^d. 
mh  emigrant,  or  his  personal  representatives,  shall  have  used  all  rea- 
sonable means  to  teach  such  person  to  read,  and  shall  also  have  fur- 
nished him  with  at  least  one  year's  schooling.^ 

S  23.  On  any  such  person  being  released  firom  service,  under  either  wiwd  to  imi 
rfthe  two  last  sections,  the  overseers  of  the  poor  of  the  city  or  town  ovefH^af^ 
ihall  bind  him  out  to  service,  until  the  age  of  twenty-one  years,  in  the  ^^  ^^' 
nuomer  and  with  the  efiect  herein  before  provided.^'' 

3  24.  No  person  shall  trade  or  traffic,  either  in  buying  or  selling,  Tradiog.fcc. 
widi  any  servant  held  to  service,  in  consequence  of  being  born  of  a  MnraDti, 

(26)  Lawa  oflSlT,  p.  ISS,  §  4, 5  &  6.    (27)  lb.  p.  141,  $  16&17. 
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'^^^  mother  fa^  in  riav«rf,  without  tfae  coomit  of  tbe  nmtar  ctmAwm- 
vant  Every  contract  made  in  violatiett  of  this  provision^  shall  be 
void;  and  the  poraon  offiamdiBg,  ahall  forfeit  three  times  the  value  of 
the afticlee  bought er  add,  and  the aumof  ten  dollars  in additioDy to 
be  sued  for  and  recovered  by  the  master  of  such  servant^ 

S  26.  No  perscA  Aall  harbor^  employ^  conceal  or  entertain  aay 
such' servant  specked  in  the  preceding  section,  knowing  him  to  be 
such  servant,  without'the  consent  of  his  master.  Whoever  shall  o^ 
fend  against  this  provision,  shall  forfeit  ten  dollars  for  every  twentjr- 
four  hours,  and  in  that  proportion  for  a  greater  or  less  time,  during 
which,  such  servant  shall  have  been  harbored,  employed,  concealed, 
or  entertained,  but  not  to  exceed  the  value  of  the  remainiog  term  <^ 
service  of  such  servant,  to  which  the  master  shall  be  entitled*  TUs 
penalty  may  be  sued  for  and  recovered  by  the  master  of  such  servant.^ 

ARTICIifi  THIRD. 

General  Provisions. 

Smop  9^  ladentwMiy  &«.  iaT«lid|  unleM  made  m  herein  preeeribed. 

27.  Count  J  soperintendentt  and  oyeneen,  to  be  guudiane  of  servaate. 

2S.  Pe&al^  on  appreaticea,  &e.  abienting  themaelreB  from  aeniee. 

as.  Preeeedinga  to  ooaspel  apprcnticea,  it9*  to  aeiT«. 

90.  For  miabehaTior,  may  be  brought  before  two  jnsticea,  &c. 

31.  Jastices,  &c.  to  imprison  offender,  or  discharge  him  from  service. 

82.  Honr  appE«ntioea»  &o.  may  ba  diaebaiSBd  for  toiaeoadiMt  ef  maaten. 

83.  Last  five  sections  not  to  extend  to  certain  apprentices. 
84, 86  &  86.  Proceedings  for  miscondnct  of  master,  when  money  waa  paid,  &c.  oa 

binding  out. 
87  &  88.  Proceedings  in  like  cases,  for  mubebaTior  of  q»prentie«»  Ac. 
89.  Jonmeymeti  and  iq^prentices  not  to  be  restrained  in  using  their  trade,  &e. 

40.  Paaalties  forfiolatinghwt  aeetioii. 

41.  Certain  indentures  may  be  assigned  by  executors,  with  consent  of  apprentice. 

42.  If  consent  refused,  general  sessions  may  order  assignment. 
48<  Thia  Title  to  apply  to  female  miatoaaaa,  A«.  as  wall  as  matoa. 

S  26.  No  indenture  or  contract  for  the  service  of  any  apprentice 
shall  be  valid  as  against  the  person  whose  services  may  be  claimed, 
unless  made  in  the  manner  before  prescribed  in  this  Title.^* 

S  27.  The  county  superintendents  of  the  poor,  and  the  overseers  of 
the  poor  of  the  respective  cities  or  towns,  shall  be  the  guardians  of 
every  person  bound  or  held  in  service,  in  their  respective  cities  or 
towns,  to  take  care  that  the  terms  of  the  contract  Of  service  be  fulfill- 
ed, and  that  such  person  be  properly  used;  and  it  is  hereby  made  their 
special  duty  to  inquire  into  the  treatment  of  every  svlA  person,  and 
redress  any  grievance  in  the  manner  prescribed  by  law.^ 

S  2S\  If  any  person  lawfully  bound  to  service  under  either  of  the 
precedmg  Articles  of  this  Title,  shall  wilfully  absent  himself  iGrom 
such  service  without  the  leave  of  his  master,  he  shall  be  compelled  to 
serve  double  the  time  of  such  absence,  unless  he  shall  otherwise  make 
satisfactiott'for  the  loss  and  injury  sustained  by  such  absence ;  but  such 

(28)  Laws  of  1817,  p.  141»§  22  ft  28.    (»)  1  R.  L.  p.  187,  §  0, 6, 7, 10, 11  &  12. 
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wiHtmud  trntki^  B&nioe  AaH  not  edtndrbeymd  diree  jrears,  next    art.s. 
sAerIk  end  ofth^orifiiial  term  irftervice.'^  '   v#N*^/ 

^  M.  If  anj  8Qch  person  didl  refuse  to  serve  according  to  the  pro-  ^^^^. 
moos  of  this  Title,  or  the  terms  of  his  contract  or  indentures,  his  v^^  to 
Buster  maj  apply  to  any  justice  of  the  peace  of  the  county,  or  to  the 
ntfor^  leooider^  or  aay  aUennan  of  the  city,  where  he  shall  reside, 
vhi  shall  be  authorised  by  warrant  or  otherwise^  to  send  for  the  per- 
aassrefusing,  and  if  such  refusal  he  peraisted  in|  lo^sommit  sueh  per- 
an,,  by  wanant,  to  the  bridewaUi  house  of  oorrectionj  or  common 
julofihe  city  or  county^  there  to  remain  until  euchperson  will  ccm- 
mtii>  serve  aocording  to  law.'^ 

$30.  On  complaint  being  made  on  oafh,  by  any  master,  touching  ProM^iiiiii 
aBjmisdemeaBor  or  ill  behavior  of  any  such  perso%  to  any  two  jus*  nSbTh^^or. 
dees  of  the  peace  of  the  county,  or  to  the  mayor,  recorder,  and  aider- 
fflan  of  any  city^,  or  any  two  of  them,  it  shall  be  their  duty  to  cause 
(lie.pecson  complained  of,  to  be  brought  before  them,  and  to  hear,  ex- 
imioe  and  determine  the  complaint. 

S31.  If  the  complaint  appear  to  be  well  founded,  the  said  oflScers  ^^^j£^ 
maj,  by  warrant,  commit  the  ofiender  to  the  house  of  correction,  or  to  fl{,^^Sl2^Sf 
tbe  eommon  jail  of  the  county,  for  any  term  not  exceeding  one  month, 
there  to  be  employed  in  hard  labor,  and  to  be  confined  in  a  room  with 
no  other  peraoo ;  or  they  may^  by  a  certificate  under  Aeir  hands,  dis- 
chai]ge  the  ofiender  from  his  service,  and  the  master  firom  all  obliga- 
tioQs  to  such  o£knder.*^ 

S  Si.  If  any  master  shall  be  guilty  of  any  cruelty,  roisusage,  refiisal  Jj^^JjJ?? 
of  necessary  provisions  or  clothing,  or  any  other  violation  of  the  provi-  JJJ"^S^^ 
noBs  of  this  Title,  or  of  the  terms  of  the  indenture  or  contract,  towards  e^Mq^^* 
unr  such  peisonso  bound  to  service,  such  person  may  make  complaint 
to  aay  two  of  the  oflkers  specified  in  the  preceding  thirtieth  sec- 
tion, who  shall  summon  the  parties  before  them,  and  examine  into,  * 
kar  and  determine  the  complaint,  and  by  certificate  under  their  hands, 
discharge  such  person  fi'om  his  obligation  of  service.^^ 

S  33.  The  preceding  five  sections  shall  not  extend  to  any  appren-  ^°^\'^g**'^" 
tice  whose  master  or  mistress  shall  have  received,  or  shall  be  enti-  Mctiom. 
tied  to  receive,  any  sum  of  money  with  him,  as  a  compensation  for  his 
i«rtruction.*<> 

S  34.  In  cases  where  money  was  paid,  or  agreed  to  be  paid,  on  the  whMinoiwjr 
l^indingout  of  any  clerk  or  apprentice,  the  like  complaint  may  be  made  S^dii«out, 
l>7  any  person  so  bound  to  service,  to  any  justice  of  the  peace  of  the  miioomiaet 
coimtyy  or  any  mayor,  recorder  or  alderman  of  the  city,  in  which  he  "^  *" 
Shan  reside,  who  shall  inquire  into  the  matter,  and  make  such  order 
vid  direction  between  the  master  and  tbe  pers(»i  bound  ta  service,  as 
the  equity  of  the  case  may  require. 

(90) }  B.  L.  p.  187,  §  s,  (^7,  io,u  aiia. 
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TITLE4.  ^35,  If  tiie  difBcuItj  can  not  be  compounded  or  reconciled)  boA 
,^^^^^^21^  officer  shall  take  a  recognizance  from  the  master  for  his  appearance  at 
noS^MM  ^^  ^^^^  ^^'^  of  general  sessions  of  the  peace  of  such  county,  in  such 
to  appear  at  sum  and  with  such  sureties  as  he  shall  improve. 

Fmivof  ^  ^^'  Upon  a  hearing  of  the  parties,  the  court  may  discharge  the 
Mni  Nuioni  persoo  so  bound  to  service,  from  his  obligation,  by-  a  rule  to  be  entered 
in  their  minutes;  and  may  order  any  sum  of  money  that  shall  have 
been  paid  or  agreed  for  on  the  binding  out  of  such  person,  or  any  part 
thereof,  to  be  refunded,  if  paid,  to  him  who  advanced  the  same,  or  his 
personal  representatives ;  and  if  not  paid,  they  may,  by  order,  dis- 
charge the  same,  and  direct  any  securities  that  may  have  been  gnpes 
therefor,  to  be  delivered  up  or  cancelled.^^ 

ProcMdinp  S  31,  The  master  of  any  person  so  bound  to  service,  where  any 
bymaMT.  mouey  was  paid  or  agreed  to  be  paid,  on  such  binding  out,  may,  io 
the  same  manner,  make  complaint  of  the  misbehavior  of  any  such 
person,  to  any  such  officer,  who  shall  proceed  in  the  same  manner  to 
inquire  into  the  same :  and  he  may  take  a  recognizance  from  the  per- 
son bound  to  service,  for  his  appearance  at  the  next  court  of  general 
sessions. 

Powanoffe-     S  38.  The  court  may,  in  like  manner,  discharge  such  perscm  from 
fnMftffaw?  service,  and  order  the  refunding  of  any  money  so  paid  or  agreed  to  be 
paid,  and  the  cancelling  of  any  securities ;  and  may  punish  such  per- 
son by  fine  or  imprisonment,  or  both,  as  for  a  misdemeanor.'^ 

jonriMTinen      S  39.  No  pcrsou  shall  acccpt  from  any  journeyman  or  apprentice, 

eainot^te'  any  coutract  or  agreement,  nor  cause  him  to  be  bound  by  oath  or  oth- 

wiDf  their    orwise,  that  after  his  term  of  service  expired,  such  journeyman  or  ap- 

*  *'    prentice  shall  not  set  up  bis  trade,  profession  or  employment,  in  any 

particular  place,  shop,  house  or  cellar ;  nor  shall  any  person  exact 

from  any  journeyman  or  apprentice,  after  his  term  of  service  expired, 

any  money  or  other  thing,  for  using  and  exercising  his  trade,  profession 

or  employment,  in  any  place.'^ 

Penalties.  S  40.  Evcry  security  given  contrary  to  the  provisions  contained  in 
the  last  section,  shall  be  void ;  any  money  paid,  or  valuable  thing  de- 
livered, for  the  consideration,  in  part  or  in  whole,  of  any  such  agree- 
ment or  exaction,  may  be  recovered  back  by  the  person  paying  the 
same,  with  interest;  and  every  person  accepting  such  agreement, 
causing  such  obligation  to  be  entered  into,  or  exacting  money  or  other 
thing  as  aforesaid,  shall  forfeit  one  hundred  dollars,  to  the  apprentice 
or  journeyman  from  whom  the  same  shall  have  been  received.^ 

Exeeaton        ^  41.  Upon  the  death  of  any  master,  to  whom  any  person  may  have 
certain  imiwi-  beou  bound  to  service,  as  clerk,  apprentice,  or  otherwise,  by  the  coun- 
coRMut,  flu.  ty  superintendents  of  the  poor,  or  by  the  overseers  of  the  poor,  the  ex- 
ecutors or  administrators  of  such  master,  may,  with  the  consent  of  the 

(SI)  1  R.  L.  p.  188,  §  9.    (82)  n».  p.  185,  §  1. 
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perwQ  bound  to  service,  signified  in  writing,  and  acknowledged  be-    ^^i*-'- 
fcre  a  jostice  of  the  peace,  assign  the  contract  of  such  service  to  anj  ^^^^'^^ 
odwr  penoD,  which  assignment  shall  vest  in  such  assignee  all  the 
rights  of  the  original  master,  and  render  him  subject  to  all  his  obliga- 

tiOIIS. 

^  4S.  If  the  person  so  bound  to  service,  refuse  to  give  such  consent,  po^,„  ^^ 
mch  assignment  maj  be  made  under  the  sanction  of  an  order  of  the  Ij^,^",^! 
court  of  general  sessions  of  the  peace,  after  fourteen  days'  notice  of  an*^*^* 
applicati<»  to  that  e£^t,  served  on  die  apprentice,  his  parent  or  guar- 
£an,  if  there  be  any  in  the  coun^,  and  when  so  made,  such  assign- 
ment shall  be  as  valid  and  effectual  as  if  such  consent  had  been  given 
in  manner  aforesaid. 

S  43.  The  provisions  of  this  Title  shall  apply  as  well  to  mistresses,  Appiieadon 
fcmak  guardians,  apprentices  and  wards,  respectively,  as  to  masters,  to  famtiM. 
Bale  guardians,  apprentices  and  wards. 


[Of  the  preceding  Secono  Part  op  thb  Revised  Statutes,  the  last 
Wfea  Chapters  were  passed  as  several  and  distinct  Acts,  by  the  Senate 
sad  Assembly,  on  the  4th  of  December,  1827,  and  were  on  the  same  day 
tpproTed  and  signed  by  Db  Witt  Clirton,  Governor  of  the  State.  The 
fint  Chapter  was  passed  by  the  two  houses,  on  the  10th  of  December, 
1S28,  and  was  on  the  same  day  approved  and  signed  by  Nathaniel 
Pitcher,  Lieutenanl-GoYernor  of  the  State,  Mr.  Clinton,  the  Governor, 
leaving  died  on  the  llth  of  February  preceding.] 
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STATE  OF  N£W-YORK< 

PART  m. 


AN  ACT 

Concerning  courts  ttnd  ministers  of  justice^  and 

proceedings  in  civil  cases. 


WHKRBA8*it  is  expedient  that  the  several  statutes  of  this  state, 
latiog  to  courts  and  ministers  of  justice,  and  to  proceedings  in  civil 
cases,  should  be  consolidated  and  arranged  in  appropriate  chapters, 
titles  and  articles;  that  the  language  thereof  should  be  simplified; 
and  that  omi^ons  and  other  defects  should  be  supplied :  Therefore, 

The  People  of  the  State  of  New-Tork,  represented  in  Senate  and 
Assembly,  do  declare  and  ^ciact  as  follows :-«- 

CHAPTER  le 

Of  the  Courts  of  General  or  Limited  Jurisdiction. 


Title  1. — Of  the  court  for  the  trial  of  impeachments  and  the  correction 

of  errors. 
Title  2. — Of  the  court  of  chancery. 
Title  3. — Of  the  supreme  court. 

Title  4. — Of  the  circait  courts,  sittings,  and  courts  of  oyer  and  terminer. 
Title  5. — Of  the  courts  of  common  pleas  and  general  sessions  of  the 

peace,  in  the  several  counties  of  this  state. 
Tmx  6.p--Of  mayors'  courts  in  cities. 


TITLE  I< 

OF  THE  COURT  FOR  THE  TRUL  OF  IMPEACHMENTS  AND  THE  COR- 
RECTION OF  ERRORS. 

Aet.  1. — Of  tiie  conttitudon  of  the  court,  ud  its  officers. 
Aet.  Sri—Of  impeachroentS)  and  the  mode  of  conducting  tbem. 
Aet.  3. — Of  its  powers  m  a  court  for  the  correction  of  errors. 


/' 
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TITLE  1.  ABTICIjE  FIRSl^. 

^^"^^^^^  0/the  CanaUtutian  of  the  Court  andiU  Officers. 

Bsc.  1.  Memben  of  th«  o«mrt. 

2.  Qaonim;  memben  neceiaaryto  •  decision. 

8.  Duty  and  power  of  clumcellor,  on  appeela  from  efaanceij. 

4.  Dot  J  of  jutieei  of  rapreme  court,  on  writs  of  error. 

ff.  Reasons  of  chanceOor  and  judges,  bow  and  wben  to  be  submitted. 

6.  CbanceUor  and  judges  may  rote  in  certain  eases. ' 

7.  Seasipns  of  tbe  court,  wben  and  wbere  beld. 

8.  Seal  of  tbe  court. 

9.  Procesf ,  bow  to  be  aigned  and  tested. 

10.  Court  may  appoint  subordinate  officers. 

11.  Compensation  to  derk  and  ofioers,  for  attendance. 

tbJlSart.*^  SacnoH  1.  The  court  for  the  trial  of  impeachments  and  the  cor- 
rection of  errors,  consists  of  the  president  of  the  senate,  tl^e  senators, 
the  chancellor,  and  the  justices  of  the  supreme  court.* 

QuoroAH  *«-  S  2*  The  major  part  of  the  members  then  in  office,  and  Constitution- 
ailfy  compotfint  to  vote  on  the  question  pending,  shall  be  a  sufficient 
number  to  constitute  the  court ;  but  no  decision  can  be  made  without 
the  concurrence  of  at  least  ten  members  legally  competent  to  vote  on 
the  question  pending. 

Piocotdiags      S  S«  When  an  appeal  from  a  decree  in  chancery  shall  be  heard, 
oaappeak    ^  chaucellor  shall  inform  the  court  of  the  reasons  for  his  decree,  but 
shall  have  no  voice  in  the  final  sentence.^ 

lb.  oQwiits       S  4.  When  a  writ  of  error  shall  be  brought  on  a  juQment  of  tbe 

*  '"^''      supreme  court,  the  justices  of  that  court  shall  assign  the  reasons  ibr 

their  judgment ;  but  shall  have  no  voice  in  its  affirmance  or  reversal* 

Assigniuff  ^  6.  The  rcasous  so  to  be  assigned  by  the  chancellor  or  justices  of 
the  supreme  court,  shall  be  submitted  in  writing.  They  shall  be  as- 
signed before  the  argument  of  the  appeal  or  writ  of  error,  as  the  case 
may  be. 

laentaiB  ea-  ^  6. .  Whou  any  iuterlocutory  or  other  question  shall  arise  on  an  ap- 
Sc.  mmyTote  peal,  uot  afiectiug  the  merits  of  the  cause,  or  any  point  decided  in  the 
court  of  chancery,  the  chancellor  may  vote  thereon,  as  other  members 
of  the  court;  and  when  any  such  question  shall  arise  on  a  writ  of  er- 
ror, not  affecting  the  merits  of  the  cause  or  any  matter  decided  in  the 
supreme  court,  the  justices  of  that  court  may  vote  thereon  as  other 
members. 

Mom  of  S  7.  Sessions  of  the  court  may  be  held  at  the  Capitol,  in  the  ci^ 
of  Albany,  at  such  times  as  the  court  shall  from  time  to  time  direct; 
but  not  more  than  two  such  sessions  shall  be  held  during  the  recess  oi 
the  legislature,  in  any  one  year;  and  when  so  held  during  the  recess 
of  the  legislature,  the  president  of  the  senate  and  the  senators,  shall 
receive  the  same  compensation,  for  travelling  and  attendance,  as  for 
attending  a  meeting  of  the  senate. 

~^^ — ~ — ■ ' ■ — "^ —  "^ — _^^^__ — — . — — ^_ . . .    ^^ — __^ — ^ —      _  _    .  _  _      ^       — ^^^^^^^^ 

(1)  Cons.  art.  S,  §  1;  1  R.  L.  p.  1S2,  §  1.    (2)  Cons.  art.  0,  $  1. 


the  court. 
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$  8.  Tbe  seal  of  the  court  idiall  continue  to  be  that,  of  ^hich  a  de-   art.  s. 
scrqitton  IB  DOW  deposit^  and  recorded  in  the  office  of  the  secretary  of"^^^^^^ 
this  state;  which  description  shall  there  remain  as  a  public  record.'   ^^^ 

S  9.  The  writs  and  process  of  the  court  shall  be  signed  by  the  clerk,  T«to,  tc 
and  tested  in  the  name  of  the  president  of  the  senate.' 

$  10.  In  addition  to  the  officers  of  the  court,  named  in  the  fifUi  suboHioato 
Chapter  of  the  First  Part  of  the  Revised  Statutes,  the  court  shall  have  ^  *^'*' 
p>wer,  from  time  to  time,  to  appoint  such  subordinate  officers  as  may 
be  necessary  for  the  convenient  transaction  of  business. 

S II.  The  clerk  of  the  court  shall  receive  the  same  daily  compen-  [^^"^^"{j. 
satioD,  for  his  attendance  at  any  term  of  the  court  held  during  the  re-  <=«»• 
ce88  of  the  legislature,  as  is  allowed  to  the  members  of  the  senate ; 
and  the  other  officers  of  the  court  shall  Toceive  the  same  compensation, 
bt  their  attendance  at  any  such  term,  as  is  or  shall  be  allowed  thein 
fir  their  attendance  on  the  senate,  to  be  certified  and  paid  in  like  man- 
nor.  .  But  no  such  daily  compensation  i^all  be  made  to  any  of  the 
aid  officers,  for  their  attendance  on  the  court  during  the  meeting  of 
the  legislature.^ 

ARTICLB  SECOlf  D. 

Of  Impeachments  J  and  the  Mode  of  condttcting  them. 

Sic  12.  Pjroee«diiigs  to  fiimmon  court  to  try  impeachmentf . 

IS.  Party  impeached,  how  proceeded  agaimt;  hit  rigfatf  on  ftppeanmce. 

14  Bitxtled  to  coanf  cL 

15.  Time  and  place  for  trial  to  be  appointed. 

la  Oadkto  be  taken  by  prerident  and  memben. 

17.  Court  to  try  impeaehment;  may  adjourn. 

IS.  Two-thirda  neccMaiy  to  conyiction. 

19.  Tutj  to  be  acqoitUd,  if  two-thirds  do  not  concur. 

iOl  Jady  iM  lit  upon  conylotion. 

21.  Offieen  impeached,  auf  pended  until  acquittal. 

22.  Pkoeeediiiga  if  president  of  senate  be  impeached. 
2S.  Gonrietion  not  to  bar  Indictment,  he. 

S  12.  All  impeachments  shall  be  delivered  by  the  assembly  to  the  court,  bgw 
pnsideQt  of  the  senate,  >«dio  shall  thereupon  cause  the  court  for  the  •'*™"*'^' 
^I  of  impeachments  to  be  summoned.^ 

S  IS.  The  court,  when  summoned,  shall  forthwith  cause  the  person 
nnpeached,  to  appear  and  to  answer  the  charge  exhibited  against  him ; 
ud  apon  his  appearance,  he  shall  be  entitled  to  a  copy  of  the  impeach- 
n^t,  and  a  reasonable  time  to  answer  the  same.' 

S  14.  The  person  accused,  is  entitled,  on  the  trial  of  the  impeach-  OoanstL 
inent,  to  be  allowed  counsel,  as  in  civil  actions.* 

9  15.  When  issue  shall  be  joined  in  an  impeachment,  the  court  Time  end 
*all  appoint  a  time  and  place  for  the  trial  thereof.*  ^^  ''^^' 

S  16.  At  the  time  and  place  so  appointed,  and  before  the  commence*  ^^^  ^ 
ypjtofthe  trial,  the  clerk  shall  administer  to  the  president  of  the  se-  ■»»>>»•"' 

(l)11LL.p.]«2,$2.  (4) Laws  of  1822, p. S02, §  83.  (5)  1  R.  L. p.  182,  § 4.  (6) 
C«ftfcirL7,§7. 
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TITLE  1.  Qi^iQ^  ^  ^  president  to  each  of  the  members  of  the  court  then  pre* 
sent,  an  oath  or  affirmation,  truly  and  impartially  to  try  and  determine 
the  charge  in  question,  according  to  evidence.  No  member  of  the 
court  shall  sit  or  give  his  vote  upon  such  trial,  until  he  shall  have  ta> 
ken  such  oath  or  affirmation*'' 

^imT"*^        S  17.  Such  oath  or  affirmation  being  administered,  the  court  shall 
«4ioornineoti  thou  procood  to  hear,  try,  and  determine  the  impeachment ;  imd  mty 

from  time  to  time,  if  necessary,  adjourn  the  trial  to  any  other  time  or 

place.'' 
reTdi^'to        Sis.  No  person  can  be  convicted  on  an  impeachment,  without  the 
ccATict       concurrence  of  two-thirds  of  the  members  of  the  court  then  j^resent* 

^tSi!^'  S  1 9*  If  two-thirds  of  the  members  present  shall  not  assent  to  a  oofi- 
viction,  the  person  impeached  shall  be  declared  acquitted*^ 

o^!?^^o^  S  ^^«  ^P^°  ^  conviction  of  the  person  impeadied,  judgment  mif 
be  given  that  he  be  removed  from  office ;  or  that  he  be  disqualified  tol 
hold  any  office  of  honor,  trust  or  profit,  under  this  state ;  or  both;  bat 
no  other  judgment  can  be  pronounced.^ 

wJSdh^       S  21«  Every  officer  impeached,  shall  be  suspended  from  the  exer- 
****    "*'  cise  of  his  office,  until  his  acquittal.^ 

^JSSi^^  S  22.  If  the  president  of  the  senate  shall  be  impeached,  notice  there- 
of shall  be  immediately  given  to  the  senate,  by  the  assembly,  that 
another  president  may  be  chosen.® 

■i£r  Mn^e-      ^  2S.  Every  person  convicted  on  an  impeachment,  shall,  nevertbe- 
^^^  less,  be  liable  to  indictment  and  punishment  according  to  law.^® 

ARTICLE  THIBD. 

oJ^Us  Powers  as  a  Court  for  the  Correction  of  Errors. 

Sec.  24.  To  correct  erron  in  chancerj  and  rapreme  court 

26.  Powers  and  doty  in  respect  to  errors  in  supreme  court. 

26.  Proceedings  on  remitting  record  to  sapreme  eoort. 

27.  Doty  and  poirers  in  respect  to  errors  in  chancery. 

28.  Proceedings  on  remitting  decree,  &c*  to  chancery. 

29.  Writs  and  appeals  not  to  abate  for  want  of  a  quonun. 

SJJJ^IJ  ^     S  24.  The  court  shall  have  full  power  to  correct  and  redress  all  er- 
sap-eeut.    j-Q^g^  ^^^  j^^^y  happen  in  the  court  of  chancery,  or  in  the  suprenM 

court." 

Pow«n^  kc.       S  25.  The  court  shall  examine  all  errors  that  shall  be  assigned, 
rapreras      or  fouud,  in  any  record  brought  from  the  supreme  court,  or  in  anj 

process  or  proceeding  touching  the  same;  and  shall  have  power  to 

reverse  or  affirm  the  judgment  of  the  supreme  court,  or  to  give  such 

other  judgment  as  the  law  may  require." 
Jjjjj^nf         $  26.  The  transcript  of  such  record,  with  the  judgment  of  the  conti 

for  the  correction  of  errors  thereon  shall  be  remitted  to  the  suprenM 

»      .  .  . .  ^^ .._        .      _  -^^-^^^^"^^^^^^^^ 

(7)lR.L.p.  182,  §4.    (8)  Cons,  art  6,  §2.    (9)  1 R.  L.  183,  § 6.    (10)  Cons,  art l» 
§  2.    (11)  1  R.  L.  p.  188,  §  7  &  10. 
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ooart;  where  such  further  proceedings  c^l  be  had,  as  may  be  neoefr-    a^*^*  >* 
suj  to  carry  such  judgment  into  eflect.**  n^v^^/ 

SS7.  Upon  any  order  or  decree  of  the  court  of  chancery  being  Appedsftom 

•     ,  .  1  i-        t  •  /.  1  *^  chancery. 

mNipit  by  appeal  to  the  court  for  the  correction  of  errors,  that  court 
JaalSi  examine  all  errors  that  shall  be  assigned,  or  found,  in  such  order  . 
or  decree,  and  shall  hear  and  determine  such  appeal,  and  all  matters 
GODceroing  the  same ;  and  shall  have  power  to  reverse,  affirm,  or  alter 
nch  order  or  decree,  and  to  make  such  other  order  or  decree  therein, 
asjustice  shall  require. ^^ 

S  28.  When  an  appeal  shall  have  been  so  heard  and  determined,  JJJJj*^,**" 
all  the  proceedings,  togeihet  with  the  judgment,  decree  or  order  of  the 
coQttfa  the  correction  of  errors,  therein,  and  all  things  concerning  the 
ame,  Aall  he  remitted  to  the  court  of  chancery ;  where  such  further 
pooeedings  shall  be  thereupon  had,  as  may  be  necessary  to  carry  such 
judgment,  decree  or  order,  into  efiect.^^ 

529.  If  at  the  return  of  any  writ  of  error,  or  at  the  time  of  enter- Prowedingi 
agan  appeal  m  the  court  for  the  correction  of  errors,  or  at  any  other  rum  wuting. 
time,  to  which  the  same  or  the  proceedings  thereon,  shall  be  adjourn- 
ed or  continued,  a  sufficient  number  of  the  members  of  the  court  shall 
not  be  present  to  constitute  a  court,  the  writ  of  error  shall  not  be  there- 
tif  abated,  nor  the  appeal,  nor  any  of  the  proceedings  discontinued; 
bot  the  same  shall  be  adjourned  or  continued  by  the  members  then 
present,  to  some  further  day.^^ 


OF  THE  COURT  OF  CHANCERY. 

^*  1^— Of  the  constitution  of  the  court,  and  of  its  officers  and  their  duties. 

^*  S^— Of  Che  general  powefs,  duties,  and  jurisdiction  of  the  court. 

^T.  3r^f  the  terms  of  the  court,  and  the  mode  of  proceeding  therein. 

te*  1— Of  proceed]]^  against  absent,  concealed,  and  non-resident  dejendapts. 

^T.  5.-^f  the  granting  of  injunctions  to  stay  proceedings  at  law. 

^T.6^-Of  the  powers  and  proceedings  of  Che  court,  upon  bills  for  the  foreclosure  or 

satis&etion  of  mortgages. 
AlT.  7.-^f  proceedings  in  relation  to  the  conveyance  of  lands  by  ii^ants,  and  the  stle 

and  disposition  of  their  estates. 

ARTICJLE  FIRST. 

Offhe  ConOitution  of  the  Cmirt^  and  of  Us  Officers  and  their 

Duties. 

^'  !•  Powers  of  court  Tested  in  the  ehaneellor. 

2.  Ciieiiit  jodges  tobeTiee-chaneeUors  in  certain  cases. 

^  HestiUljuM  OB  pavers  of  ▼ioe-eka^ellors. 

i  Cwnes  to  be  heard  by  chancellor;  lefereaee  to  yice-olianceUors. 

t>  Power  te  tax  costs  rested  in  fice-ehaneellors  and  certain  masters. 

•.  Other  peweia  ef  vieeHdudnelleny  under  direetiens  ofehanceHar. 

<12)  1 B.  L.  p.  188,  §  7  It  10. 
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TITLE^i.     Bbc.  7.  Powttn,  wheo  ohuiMOor  ii  puty  to  a  rait 
^^y^^  8.  Cleiki  and  regiiter,  Ate.  to  attend  coarU  of  Tice-chancellort. 

9.  Boadfl  to  be  giVen  bj  fegiiter,  assistant  register,  and  cleiks  in  chaBceiy. 

10.  Bonds  to  be  filed  with  eomptroUer. 

11.  JProceedings  cm  forfeitore  of  bond;  application  of  money  recovered. 

12.  Register  and  assistant  to  haye  charge  of  books,  minntes,  &e. 

18.  Gletksofeqiiitycouts  todeliTerbookSflcc.  toeleiksinohanceij. 

14.  How  such  delirerj  may  be  compelled. 

15.  Pending  causes  in  equity  courts,  transferred;  further  proceedings. 

19.  Books,  &e.  in  ehancery,  when  transmitted  froos  one  office  to  another. 

17.  Money  receiyed  by  register,  &c.  where  deposited. 

18.  Money  receiyed  by  cleiks,  where  deposited. 

19.  Statements  of  money  receiyed  by  cleiks  to  be  sent  to  register. 

20.  Certificate  of  cashier  to  accompany  statement. 

21.  Money  paid  into  court,  how  inyested;  party  paying  not  liable  therefor. 

22.  Bnlea  to  be  made  by  chanceHnr  coneemiBg  money,  he- 
28.  Money  deposited  to  be  paid  out  only  on  order  of  court,  Ice. 
24.  Stocks,  &c.  to  be  in  name  of  register,  &e.;  accounts  by  them. 
26.  Register,  Ate.  to  exhibit  accounts  to  chancellor,  each  term. 

26.  Stock,  Itc.  to  yest  in  successor  of  register,  cleric,  &c. 

27.  Money  in  banks,  deposited  by  register,  Ate.  to  be  credited  to  successor. 

28.  Duties  of  sergeants  of  courts  of  chancery. 

29  Ac  90.  ^erifis  made  officers  of  court;  their  duties. 

81.  SherifiSi  to  attend  terms  of  court  in  their  counties ;  their  powers. 

82.  Second  applications  for  injunctions.  Ace.  not  to  be  made  to  masters. 
88.  Orders  granted  on  such  application,  yoid;  how  reyoked. 

84.  Persons  so  applying,  how  punished. 

86.  Expenses  of  court,  how  paid  and  accounted  for. 

Powtnor        S  1.  The  powers  of  the  court  of  chancery  are  vested  in  the  chan- 
cellor. 


o^rSdMu  ^  ^*  Every  circuit  judge,  within  the  limits  of  his  circuit,  shall  be 
j^chanesi-  a  vice*<;hancellor,  and  shall,  concurrently  with  the  chancellor,  and  ex- 
clusively of  any  other  circuit  judge,  have  and  exercise  all  the  original 
jurisdiction  and  powers  which  now  are,  or  hereafter  may  be  vested  ia 
the  chancellor,  in  all  causes  and  matters  in.  equity,  and  in  all  matters 
of  which  the  cognizance  is  or  shall  be  vested  in  the  chancell<v,  bj 
virtue  of  any  statute,  in  the  following  cases : 

1.  Where  such  causes  and  matters  shall  have  arisen  within  the  oi^ 
cuit  of  such  judge:  or, 

2.  Where  the  subject  matter  in  controversy  shall  be  situated  within 
such  circuit :  or, 

8.  Where  the  defendants,  or  persons  proceeded  against,  or  either 
of  them,  reside  within  such  limits : 

Subject  to  the  appellate  jurisdiction  of  the  chancellor,  as  herein 
'  provided. 

Nettodis-  S  S.  The  vice-chancellors  shall  not  have  power  to  discharge,  re- 
ocd«s/ac  of  verse  or  alter  any  decree,  order  or  act,  made  or  done  by  the  chanoel- 
Nottoiwi^^^'^5  nor  shall  they  have  jurisdiction  of  any  appeal  from,  or  of  any 
a^rdkni  of  proceeding  in  the  nature  of  an  appeal  from,  or  review  or  rehearing  of, 
gjjn»u«s,  any  order  or  decree  of  the  vice-chancellor  of  any  other  circuit,  or  of 

any  inferior  court  authorised  by  law  to  entertain  any  proceedings  ^ 
ExMpdofls.  ^^^9  Of  <>f  Any  surrogate,  except  in  those  cases  where  an  appeal  to 

a  circuit  judge  is  expressly  given  by  law ;  and  except  where  a  cause 
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or  matter  ahall  have  been  expreasly  referred  to  mioh  yioe«€banceUor    ast.  i. 
iar  hie  deciaun  thereon,  hj  the  order  of  the  chancellor.  s^^v^*" 

S  4.  In  all  other  cases  than  those  in  which  the  vice-chancellors  are  caoM  which 
Tested  with  the  powers  of  the  chancellor,  as  herein  before  enumerat-  u»bou.''''* 
ed,  proceedings  shall  be  had  before  the  chancellor,  as  heretofore  pi^^q-* 
tised  in  the  court  of  chancery ;  but  the  hearing  and  decision  of  tiny  Refenne«to 
motion,  or  of  any  cause  set  down  for  bearing  before  the  chancellor,  l^^""^*"'' 
may  be  referred,  by  his  order,  to  any  yice-chaQcellor,  subject  to  the 
q^pellate  jurisdiction  of  the  chancellor. 

S  5.  The  exclusive  power  of  taxing  costs  in  the  court  of  chancy,  TaxaUon  or 
shall  be  vested  in  the  vice-chancellors,  and  in  such  masters  of  the  *^*^' 
ooort,  as  the  chancellor  shall  from  time  to  time,  by  an  order  of  the 
coirt,  deeignate  and  appoint.^' 

S  6.  Tbe  vice-chanoellors  shall  execute  such  other  powers  and  du-  oih«r  pow«ri 
ties,  in  relation  to  any  matter  pending  in  the  court  of  chancery,  as  the  uSn^r^i- 
diancellor  shall  from  time  to  time  direct,  subject  in  all  cases  to  his  ^^^'' 
appellate  jurisdiction. 

S  7.  When  the  chancellor .  shall  be  a  party  to  a  suit  in  chancery,  Pow««,when 
or  interested  in  the  ev^t  of  such  i^uit,  the  bill  shall  be  addressed  to  p«rt7to aiuit 
and  filed  before  some  one  of  the  vice^ancellors,  who  shall  proceed 
thereon  as  a  court  of  chancery,  and  shall  possess  all  the  powers  of  that 
ODort  in  relation  to  tbe  subject  matter  of  such  bill ;  and  appeals  from 
any  order  or  decree  of  such  vice-tchancelior,  shall  be  made  imme* 
diately  to  the  eourt  for  the  correction  of  errors,  in  tbe  same  manner 
as  if  such  order  or  decree  had  been  made  by  the  chancellor. 

S  8.  The  register  of  the  court  of  chancery  shall  attend  every  court  Kffiiteruj 
faeU  by  the  vice-chancellor  of  the  third  circuit,  and  ahall  be  the  clerk  !!i^'d  e^ia 
diereof ;  and  the  assistant  register  shall  attend  every  court  held  by  ^"'^' 
die  vice-chancellor  in  the  first  circuit,  and  shall  be  the  clerk  thereof. 
He  clerks  of  the  court  of  chancery  residing  in  the  second  and  fifth 
circuits,  shall  attend  every  court  held  by  the  vice-chancellors  of  such 
circuits  respectively.     In  each  of  the  other  circuits,  a  clerk  of  the  ciorki  in 
court  of  chancery  shall  be  appointed,  who  shall  attend  every  court  ****'*^"'**' 
held  by  the  vice-chancellor  of  suck  circuit ;  and  shall  keep  an  office 
in  such  place  as  such  vice-chancellor  shall  direct. 

SS".  The  register  and  assistant  register  of  the  court  of  chancery  BomJn  to  ik» 
hereafter  appointed,  before  entering  on  tbe  duties  of  their  respective  piltS,  aJ* 
offices,  shall  each  execute  a  bond  to  the  people  of  tliis  state,  in  the 
penalty  of  twenty  thousand  dollars,  with  two  sufficient  sureties,  to  be 
iqpproved  by  the  chancellor,  and  conditioned  for  the  faithful  perform- 
ance cithe  duties  of  his  office.     A  similar  bond,  in  the  penalty  of  ten 
thoasand  dollars,  with  sureties  to  be  approved  by  the  vice-chancellor  in'!:banwr^. ' 
of  the  circuit,  shall  be  executed  by  the  clerks  of  the  court  of  chancery 

(13)  Lawi  of  1S14,  p.  187,  §  1. 

toim  II.  9i 
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™^^  DOW  in  office,  wiAin  sixty  days  afi»r  this  Tide  thall  commeiice  uri 
take  effect  as  a  law,  and  by  the  clerics  hereaAer  appointed,  bsfixe 
entering  on  the  duties  of  their  respective  officesJ^ 

3  10.  Such  bonds  shall  be  filed  in  the  office  of  the  comptrolter  of 
this  state.  ^^ 

^11.  If  any  such  bond  shall  become  forfeited  by  a  breach  of  its 
condition,  the  chancellor  shall  direct  it  to  be  prosecuted ;  and  the  mo- 
nies recovered,  shall  be  applied,  under  his  direction,  for  the  indemni* 
ty  of  the  persons  aggrieved  by  such  breach,  in  proportion  to  the  amouiit 
of  their  respective  losses.*^ 

CMtodyoT       S  12.  The  register  and  assistant  register,  shall  severally  have  the  ^ 
^haaomy.     custody  of  all  the  minutes,  books,  records  and  papers  now  deposited, 
or  that  may  hereafter  be  deposited  in  their  respective  offices;  and  it 
shall  be  their  duty  carefully  to  attend  to  the  arrangement  and  preser* 
vation  thereof." 

JqS^'ciSi'  S  13.  Within  ten  days  after  this  Title  shall  take  effect  as  a  law,  tho 
JSjj  ^,•^2'"  several  clerks  of  the  equity  courts  in  the  difierent  circuits,  shall  deli- 
UiehMMwjr.  y^p  iji  i)^  books  and  papers  in  their  custody  as  such  clerks,  as  fol- 
lows :  the  clerk  in  the  first  circuit,  to  the  assistant  register  of  the  court 
of  chancery ;  the  clerk  of  the  equity  court  of  the  second  circuit,  to  the 
clerk  in  chancery  residing  in  that  circuit ;  the  clerk  in  the  third  circuit, 
to  the  register  of  the  court  of  chancery ;  the  clerk  in  the  fifth  circuit,  to 
the  clerk  in  chancery  residing  in  that  circuit ;  and  the  clerios  of  the  re- 
maining equity  circuits,  to  the  clerks  in  chancery  who  shall  be  ap- 
pointed in  their  respective  circuits. 

iMiviiThow     3  14.  Such  delivery  may  be  compelled  in  the  manner  prescribed 
**"  in  Article  fifth  of  the  sixth  Title  of  the  fifth  Chapter  of  the  First  Part 

of  tho  Revised  Statutes. 

ripBdfay  €•«.     S  15.  All  causes  and  matters  in  equity  which  shall  be  pending  in 
any  of  the  equity  courts,  at  the  time  this  Chapter  shall  commence 


and  take  effect  as  a  law,  shall  be  deemed  to  have  been  commenced 
and  to  be  pending  in  the  court  of  chancery ;  and  all  necessary  further 
proceedings  shall  be  had  therein  before  the  vice-chancellor  having  ju- 
risdiction, in  the  manner  prescribed  in  this  Title. 

$  16.  The  register  and  assistant  register  may,  under  the  direction 
aSim^  of  the  chancellor,  convey  any  of  the  records,  books  or  papers,  in  their 
respective  offices,  to  the  office  of  each  other,  or  to  any  other  place,  as 
the  course  of  legal  proceedings  may  require ;  and  any  papers  on  file 
in  the  office  of  any  clerk  of  the  court  of  chancery,  shall  be  transmit- 
ted to  the  register  or  assistant  register,  whenever  directed  by  the  chan- 
cellor, either  by  special  orders,  or  in  the  cases  provided  by  the  gene- 
ral rules  to  be  established  by  him." 

(14)  tR.L.p.4ai,§te.    (16)  III.  p.  487,  §  1. 
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S  17.  AU  money  brought  into  tbe  court  of  chuicerj,  for  or  by  any    abt.  i. 
•niftor,  and  paid  to  the  register  or  anistant  register  theret^  ahall  be  "^f^^^ 
deposited  in  such  bankd  as  the  court  shall  direct ;  and  accounts  thereof  »««M7ra- 
shall  be  kept  with  the  said  banks^  in  such  manner  and  form  as  the  >«fi^ri  ^a* 
court  shall  direct. 

S  18.  AU  monies  brought  into  the  said  court,  for  or  by  any  suitor,  ^^^  ^ 
and  paid  to  any  clerk  thereof,  shall  be  deposited  in  such  bank  as  the  <^^* 
▼ice-chanoellor  of  the  circuit  shall  by  general  order  direct,  and  ac- 
counts thereof  shall  be  kept  with  the  said  banks,  in  such  manner  and 
form  as  the  vice-chancellor  shall  direct. 

S  19.  On  the  first  Tuesday  of  January,  and  on  the  first  Tuesday  of  ^eeo«wtor 
July,  in  each  year,  the  several  clerks  of  the  court  of  chancery  shall  ^^J^^^^ 
transmit  to  and  file  with  the  register,  a  statement  of  all  monies  paid  to  ^nt  tor«gi«* 
such  clerk  then  remaining  in  court,  which  shall  specify, 

1.  The  title  of  the  cause  in  or  on  account  of  which  such  money  cont^^ 
was  paid : 

s.  The  party  by  whom  paid,  and  generally  for  what  purpose : 

3.  The  time  of  payment,  and  the  amount  paid  i 

4.  The  bank  in  which  the  same  is  deposited. 

SSO.  Such  statement  shall  be  accompanied  W  &  Certificate  of  the  e«tkSetit 
cashier  of  the  bank  in  which  such  deposit  ia  made,  that  the  total 
amount  stated  to  be  deposited,  is  actually  in  the  bank,  placed  to  the 
credit  of  such  clerk,  as  clerk  of  the  court,  and  not  mingled  withimy 
other  account. 

$  SI.  The  chancellor  may  cause  any  of  the  monies  so  brought  into  in^MteMBt«r 
court,  pursuant  to  any  order  made  by  him,  to  be  invested  in  any  pub-  into  oowt. 
lie  stock,  or  to  be  placed  at  interest  on  approved  landed  security,  and 
fiom  time  to  time  to  be  transferred  or  disposed  of,  as  he  shall  think 
proper.     The  same  power  may  be  exercised  by  a  vice-chancellor,  in 
respect  to  monies  paid  into  court,  pursuant  to  any  order  of  such  vice- 
diancellor.    The  party  bringing  money  into  court,  pursuant  to  any  ^'^j^ 
order,  shall  in  all  cases  be  thereby  discharged  (rom  all  further  liabil- 
ity, to  the  extent  of  the  money  so  paid  into  court.  ^* 

$  22.  The  chancellor  may  also,  from  time  to  time,  make  such  rules  SoiairM 
and  regulations  concerning  such  monies,  stocks  and  securities,  and  b^?K."^ 
concerning  the  making  of  the  deposits,  and  keeping  of  the  accounts, 
and  the  drawing  of  the  monies,  as  he  shall  deem  just  and  reasonable ; 
but  all  such  rules  and  regulations  shall  be  entered  in  the  minutes  of 
the  court** 

S  23.  No  monies  brought  or  paid  into  the  court  of  chancery,  and  n«pMitwM 
deposited  in  any  bank  to  the  credit  of  any  officer  of  the  court,  shall  be  out 
paid  out  by  such  bank  without  the  production  of  the  order  of  the  court 


•fajk' 


(16)  1.  R.  L.  p.  481;  §  19. 


lorm. 


1^8  REVISED  STATUTES  OP  [pam  m. 

TiTLi;:!!.  for-.tbat  purpose,  autbenticerted  hy  the  signature  ci  the  ebaneeBor  or 
v^v^^b/  vice-chaBcellor  making  such  order. 

Sionk^  &c.  S  24.  All  stocks  and  securities  taken  by  order  of  the  court,  for  the 
ia'!?anl'eof  benefit  of  tho  suitors  therein,  shall,  if  appointed  to  be  taken  in  the 
i?coantiby'  naHic  of  aujT  ofiScor  of  the  court,  be  taken  in  the  name  of  the  register 
or  assistant  register,  or  of  one  of  the  clerks  of  the  court ;  who  shall 
severally  keep  just  and  full  accounts  of  all  monies,  stochs  and  securi- 
tiesj  that  shall  come  to  their  hands  by  virtue  of  their  ofiioes,  and  of 
all  payments  and  investments  made  by  them.?''^ 

Tobceichi-       S  25.  Ou  the  first  day  of  every  term,  the  register,  or  assistant  re- 
bitwi  each    gjg^p^  jjg  ^}je  case  may  be,  residing  in  the  city  in  which  the  term  is 

held,  shall  exhibit  his  bank  account,  and  also  the  account  kept  by 

him,  to  the  chancellor,  for  his  examination. ^'^ 

snwMiorof  S  26.  On  the  death,  removal  from  office,  or  resignation,  of  the  re- 
t?b"Ti«S'  gister  or  assistant  register,  or  of  any  clerk  of  the  court,  all  stock,  mort- 
wiih  stuck,  gag^g^  3jj(j  (jtjjgr  securities  vested  in  him,  at  the  time  of  such  death, 
removal  or  resignation,  by  virtue  of  any  proceedings  of  the  court,  shull 
vest  in  his  successor  in^ office,  in  like  manner  as  if  such  register,  as- 
sistant register  or  clerk,  had  been  created  a  corporation  sole,  with 
right  of  succession.*'' 

And  entiued      Sf  2Y.  All  moDcy  deposited  in  any  bank,  to  the  credit  of  such  regi** 

l^tod'u^  ^  ter,  assistant  register  or  clerk,  as  such,  shall,  upon  his  deaths  removal 

from  office,  or  resignation,  be  carried  to  the  account  of  his  successor 

in  office ;  and  every  such  bank  shall  take  notice  thereof,  and  transfer 

such  accounts  accordingly.*'' 

Borgoany  of      S  28.  The  sergcauts  of  the  court  of  chancery,  shall  attend  the  court, 
c  anwi-     ^jjjjg  sitting  in  the  place  for  which  they  shall  have  been  respectively 

appointed,  and  shall  perform  such  services  in  and  about  the  court,  as 

the  chancellor  shall  from  time  to  time  require.*® 

shcriffii  of        S  29.  The  sheriffs  of  the  respective  counties  shall  be  officers  of  the 
wJITofJoiirt.*  court  of  chancery,  for  the  purpose  of  executing  the  process  of  the 
court.*' 

Their  duttM.  S  30.  The  sheriff  to  whom  such  proqess  shall  be  directed,  shall  be 
amenable  to  the  court  in  its  execution ;  and  may  be  punished  for  his 
disobedience  or  default  therein  in  the  manner  prescribed  by  law.'^ ' 

sheriiRito  ^  3L  The  aberifif  of  the  county  in  whieh  any  stated  term  shall  be 
inthoirown  hold  by  tho  chancellor,  or  by  any  vice-chancellor,  shall,  upon  pain  of 
being  fined  in  the  discretion  of  the  court,  be  bound  to  give  his  atten- 
dance during  its  sitting,  in  such  manner  as  the  court  shall  direct;  and 
Poweriand  the  sheriff  SO  attending,  shall  execute  all  the  powers  and  duties  of  a 
sergeant-at-arros,  and  may  execute  all  the  lawful  orders  and  process 
of  the  court,  in  any  county  of  this  state.** 

(17)  1 R.  L.  p.  492,  §  19.    (18)  lb.  §  18.    (19)  lb.  §  6. 


coanties. 
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$  S9.  If  «i  i^icatfon  for  an  order  that  ati  hijanetkm  or  writ  of  '^^'^'  ^•'^ 
ne  exeat  iwae,  be  tnade  to  the  dhanceltor,  or  anr  vico-chanoellor.  or  Vv"*!^^ 
any  mafller  in  chancery  anthoriaed  to  grant-  the  aame,  and  saefa  order  ^p'^^^jj^i^^- 
le  refitted,  in  whole  or  in  part,  or  be  granted  conditionally,  or  oil  ^*'^^^';  .""^^ 
terms,  no  aubeeqnent  application  for  the  aame  purpose,  and  in  relation  >»  certain  c«. 
to  die  same  matter,  shaH  be  toiadeF  to  any  other  master  in  chancery. 

S  33.  If  upon  any  such  subsequent  application,  any  order  be  made  ordew  uiero- 
bf  a  master  in  chancery,  it  shall  be  absolutely  void,  and  shall  be  re- 
Toked  by  such  master,  or  by  the  chancellor,  or  th^  vice-chancellor  of 
the  dreuit  in  which  such  master  resides,  upon  due  proof  of  the  facts. 

S  34.  Every  person  making  such  subsequent  application,  contrary  roDwhinent 
to  die  foregoing  provisions,  shall  be  liable  to  be  punished  by  fine  and  mS^k^  ** 
imprisonment,  by  the  court  in  which  the  application  shall  be  made, 
and  shall  be  proceeded  against  as  prescribed  in  the  thirteenth  Title  of 
the  eigfatii  Chapter  of  this  act. 

$35.  All  proper  expenses  for  the  administration  of  the  court  ofEzpenmor 
diancery,  the  safe  keeping  of  its  records  and  papers,  and  other  pur-  p<u(1. 
poses  of  die  court,  shall  be  paid  out  Of  the  income  of  the  general  Aind 
of  the  court.     The  register,  assistant  rec^ister  or  clerk  makinfit  any  How  ac- 

t  ,.  ,     M  .  ,1  i«  1     #  -•'  counted  for. 

Mch  expenditares,  riiall  report  to  roe  comptroller,  on  or  before  the 
dnt  day  of  January  in  each  year,  the'  amount  and  purposecr  of  such  ex- 
penditure.^ 

ARTICLE  SECONn. 

Of  the  General  Powers^  Duties ^  mid  Juriadietian  of  the  Court. 

8bc.  861  Extent  of  powers  uid  juri«dietioB  of  cbanceiy.- 
S7.  SoHs  lor  0100  or  lets,  to  1m  dismi««ed,  with  co«tf . 
n.  DiMMnrery  of  fnfntf^  kt.  of  s  defendint,  wImb  tnd  how  cottpdfed  hj  a  jodg^ 

me&t  creditor. 
9.  Payment  of  judgment  out  of  property  not  liable' to  execution  may  be  compelled. 
41^  Set-offii  to  he  allowed  in  anita  for  recorery  of  money. 
41.  KDato  diacorer  firanda  in  eonfeaaiog  judgments. 
4&  Anawera  to  such  hills  not  to  he  eyidences. 
#.  Fttfilittaer  of  real  catate  how  «bavged  witlmotioe  of  aidt. 

44.  When  onth to  anawer,may be  waired. 

tf.  laanea  vptm  legality  of  marriagea,  to  he  tried  by  jury. 

45.  ChaMellar  to  eataUtak  ruka  far  pnefice,  Jko. 
47.  Penalty  for  prolixity  in  pleadings  to  make  costs. 

S  S6.  The  powers>and  jurisdiction  of  the  court  of  chancery,  ard  co-  juwdictioa 
«itensive  with  the  powers  and  jurisdiction  of  the  court  of  chancery  in  "'^^^'^^^'y 
Eoghnd,  with  the  exceptions,  additions,  and  limitations,  created  and 
uoposed  by  the  constitution  and  laws  of  this  state. 

S  S7.  The  c^nrt  of  chancery  shall  dismiss  eyeiy  suit  ceiM^rldag  certabi  anita 
property,  where  the  matter  in  dispute,  exclusive  of  costs,  does  notlld.^'"'''^ 
exceed  the  value  of  one  hundred  dollars,  with  costs  to  the  defendant. 

S  38.  Whenever  an  execution  against  the  property  of  a  defendant^  jadiment 
AbH  teve  been  issued  on  a  judgment  at  law,  and  shall  have  been  re-  ^^'d£!^ 

(aO)  Lawa  of  18SI4,p.  801,  §18. 
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'''"'*•■»  tamed  untntirffiHi  m  wfaokor  mpart,  tlieiMrijsiiiiigaatmicAexe- 
^ll^^^^^^  ootioiif  may  ile  abill  in  chanoorjr  •gainal  sudi  defendant,  andAoj 
y^*^^  other  penqU)  to  coiqiel  the  dieooveij  of  anjr  pcoportjr  or  thing  in  lo- 
2^^^^*  tjon,  bdopging  to  the  dofandant,  and  rfanj  property,  money,  or  thing 
inactkm,  due  to  him,  orheldin  triiatforhim;  and  to  preyentthi 
transfer  of  any  such  property,  money  or  thing  in  action,  or  the  pay- 
ment  or  delivery  thereof^  to  the  defendant,  except  where  such  trust 
haa  been  created  by,  or  the  fund  ao  held  in  trust  has  proceeded  from, 
some  person  other  than  the  defendant  himaelf. 

FtaMT^Mt  .SS9.  The  court  shall  hare  power  to  compel  auch  discovery^  aadte 
STiSSA^  prevent  such  transfer,  payment  or  delivery,  and  to  decree  sadsfectioD 
of  the  sum  remaining  due  on  such  judgment,  out  of  any  personal  pro- 
perty, money  or  things  in  action  belonging  to  the  defendant,  or  held  in 
trust  tor  him,  with  the  exception  above  stated,  which  shall  be  disco- 
vered by  the  proceedings  in  chancery,  whether  the  same  were  origir 
nally  liable  to  be  taken  in  execution  at  law  or  not. 

$40.  hk  suits  for  the  payment  or  recovery  of  money,  aet-ofi  shall 
be  allowed  in  the  same  manner,  and  with  the  like  effect,  as  in  actions 
at  law. 

^%^  5  41.  A  bill  of  disooveiy  may  be  filed,  and  the  defendant  shall' be 
impoaMag  compelled  to  answer  such  bill,  where  the  defendant  is  charged  with 
having  given  to  another  person  a  warrant  of  attorney  to  enter  up  a 
judgment,  or  with  having  confessed  or  suflbred  any  judgment,  purport- 
ing to  be  for  a  som  or  debt  doe,  when  in  feet  nothii^,  or  only  a  part  of 
the  sum  mentioned  in  such  warrant  of  attorney  or  judgment,  is  due, 
with  intent  to  defiraud  the  just  creditors  of  such  defendant,  or  to  place 
the  property  of  the  defendant  out  of  the  reach  of  his  creditors,  or  to 
hold  the  same  on  some  secaet  trust  or  confidence,  or  for  the  benefit  of 
sodi  defendant^^ 

S  42.  No  answer  made  to  any  bill,  filed  under  the  laist  section,  shall 
be  read  in  evidence,  against  the  defendant  on  the  trial  of  any  indict- 
ment for  the  firaud  charged  in  the  bill.'' 

of     $  43.  To  render  the  filing  of  a  bid  in  chancery  constructive  notice 
iMw'^md  to  a  purchaser  of  any  real-estate,  it  shall  be  the  duty  of  the  complain- 
«r%ai  iM.   ant  to  file  with  the  clerk  of  the  county  in  which  the  lands  to  be  afiected 
by  such  constructive  notice  are  situated,  a  notice  of  the  pendency  of 
such  suit  in  chancery,  setting  forth  the  title  of  the  cause  and  the  gen- 
eral object  thereof^  together  with  a  description  of  the  land  to  be  afiect- 
Brtyof,  ,  ed  theroby.    Each  county  clerk  shall  place  in  an  index  to  be  kept  in 
his  office,  such  references  to  the  said  notices,  as  will  enable  all  per- 
sons interested,  to  search  his  office  for  such  notices,  without  incon- 
venience.^ 

(H)  uwt  of isia,  p. us,  $ is;  ofissa^ p.  is.  (S)  L«wt  of laas,  p. «%  §  u- 
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S44.  When  a  UU  dball  be  filed  in  die  oonrl  of  danoerj,  otber   abt.s 
than  iiir  discoTeiy  onlj,  the  oomplainaiit  may  waive  the  necesntjr  ^^f^^^T''^^'^^ 
the  answer  being  smde  od  the  oath  of  the  defendant;  and  in  each  ca-  ;;;»[t»*7^ 
n^  the  answer  may  be  made  without  oath,  and  shall  hare  no  other  or 
graater  force  as  CTidenoe,  than  the  bilL 

$  45.  All  issues  upon  the  legality  of  a  marriage,  (except  where  a  Tj^iofy 
marriage  is  sought  lo  be  aimulled  on  Ae  gromid  of  the  physical  inca- 
pacity (^  one  of  the  parties,)  shall  be  tried  by  a  jury  ot  the  country ; 
and  the  chancellor  diall  award  a  fe^^ned  issue  fer  the  trial  thereof.^ 

$  46.  The  chancellor  shall  have  power  from  time  to  time,  by  gene- 
rai  rules  of  court,'  to  estabiidi,  modify,  alter  and  amend  die  practice  niiMfiwprM- 
of  the  court  of  cluncery,  in  the  cases  not  provided  for  by  any  statute. 
And  the  chancellor  shall,  within  two  years  after  this  Chapter  shall 
cmnmence  and  t^ke  effect,  and  at  the  expiration  of  every  seven  years 
thereafter,  revise  the  rules  cf  the  said  court,  with  a  view  to  the  at- 
tainment, so  far  as  may  be  practicable,  of  the  following  improvements 
inthepractke: 

1.  The  abbreviating  of  bills,  answers  and  otber  proceedings : 

3.  The  expediting  of  the  decision  of  causes: 

3.  The  diminishing  of  costs :  and, 

4.  The  remedying  of  such  abuses  and  imperfoctions,  as  may  be 
bwi  to  exist  in  the  practice,  in  any  class  of  suits  cognizable  in  the 
court  of  chancery. 

S  47.  Whenever  any  bill,  answer  or  o&er  proceeding,  filed  in  theftdMyat 
court  of  chancery,  shall  satisfiu:toriIy  appear  to  the  chancellor,  to  have  E!!!?7«X 
been  made  unnecessarily  prolix,  for  the  purpose  of  increasing  the 
coats,  it  shall  be  the  duty  of  the  chancellor  to  order  the  solicitor  or  . 
counsel  by  whoqn  such  bill,  answer  or  other  proceeding,  shall  have 
been  drawn,  to  pay  the  costs  'occasioned  by  such  unnecessary  prolix- 
ity, to  the  par^  injured  thereby. 

Of  the  Terms  of  the  Court,  and  the  Mode  of  proceeding  therein. 

^'  4S.  Steted  temt  of  the  court,  wImb  and  wlitn  tobe  kcld. 

49.  Hoirk»«tobelicld. 

50.  Stated  and  ipeetal  tennui  by  ne«-«lnncenort. 

n.  Mij  be  lidd  at  atme  time  witii  tonof  of  thMOeDor. 

tt.  Pioeeednigt  befiweTiM-clMncelleiv  aad  nheariagt,  tabe  resilited  by  abaiMiiilflr» 
B.  WbeatenntafTiee-dbeiieeUorBi^bebaUbyaMtbertiU. 
^BabtowhomtobeaddRaied;  ecrtafai  bffla,  Ac  to  be  fnaaated  ia  til 

kn;  wberaSled. 
S&  An  other  bina»  ac.  to  be  Sled  wlib  naialir  oraieiftaat. 
M.  When  pleadiagt  tabieiiaeBt  to  biDs,  «e.  to  be  Sled. 
^-  Powen  of  Tiee-ohaaeenon  in  easea  thit  nay  beheaid  by 
tt-  Olden  aioddeeieea  how  ta  be  eirfidadaiodeatind. 
09.  AppeebwheBtobe  made  SmadMieei,  fce.  of  viae  ehiawilloffi 
90.  Appeal  how  flude. 

61.  El^  of  deereei  and  proeeedingi  on  appeal,  to  be  pieeeribed  by  dMsaeBor. 
^  Poven  of  ehaneellot  on  hearing  a|ipeaL 

(98)lR.L.8a6,i0. 
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TITLK!L   9*c»  68..  C9n»B9  brfore  wjo&e^kmMJhn  my  be  get  d^i^far  hftriag  befcw  ii|MiMMHwr. 

64.  Appeals  (rom  yice-chancellors  not  to  be  made  to  court  of  erron. 
66.  Forms  of  process  issued  o«t  of  dumcerj. 

66.  To  be  Mtled ;  wlwa  to  be  cUrected  te  •b«rifll|K>f  «e««lM«. 

67.  Present  seals  retained,  where  deposited. 

'  68.  Four  new  seals  to  be  made  ;  where  to  be  deposited. 

60.  Register,  Ate.  to  fonilsh  certain  Wank  proceieto  eoBiaiow. 

70  &  71.  Subpoenas  andmjunctions  not  to  issue,  until  bill  is  filed. 

72.  Copy,  9ct.  'of  bill  need  not  be  annexed  to  commissions  to  fake  aotwer. 

tS,  ^fpeermee  to  be  eeAered,  ofdefritdent  leftMagto  appear,  Ate. 

74.  Bills  bow  to  be  taken  as  confessed  and  defaults  how  entered. 

75  to  77.  Copies  of  pleadings  to  be  served  by  parties  on  each  other,  or  on  solieitotf . 

99.  OoauDaiflriana  fotake  taatiftioAy,  niKybeisiiad. 

79.  IVIay  be  issued  by  register,  clerks,  &c. 

80  ft  81.  Proceedings  to  obtain  commission. 

8S).  CoBnpiiasD«ers  anthorised  to  admiaister  oatha. 
.  83.  Witnesses  to  be  examined  orally,  in  presence  of  parties. 

84.  Yice-chancellors  may  order  witnesses  to  be  examined  before  fhem. 

65w  fineh  exaaunatioB  may  be  oiderad  by  chiaieelior.    . 

86.  When  so  ordered,  witness  not  to  be  examined  by  examiner,  9tc. 

87.  Rules  to  be  prescribed  limiting  time  for  examining  witnesses. 
88L  AlsA^' regulating  examinations  tiefbce  oommiesiooen,  fte. 
86.  Testimony,  to  be  written^  vHien  to  be  signed,  where  filed. 
90.  Causes  how  brought  te  a  hearing. 

01.  When  pleadings  and  decree  to  be  attached,  by  whom  to  be  lig^ied. 
92.  Wliecetobefiled;  filidg  deeoMd  earolmeiit 

98.  Docket  of  certain  decrees  to  be  kept  by  register,  clerks,  &c. 
94.  Contents  of  docket  f  how  enierett-- 

96.  Transcripts  of  dockets  to  be  sent  to  clerks  ef  ««pieme  court. 
96.  Certain  decrees  to  bind  real  estate,  from  time  of  docketing. 
4)7.  Charge  to  cease,  in  certain  cases,  after  ten  yean. 
66.  Deeieei  how  discharged  on  certifieate  of  paity. 

99.  Court  may  order  docket  of  decrees,  to  be  discharged. 

100.  Discharge,  rerersal,  &c.  of  decrees  to  be  certified  to  supreiae  court  clerks. 
' .  101.  Cdats  not  to  l|e  allofwed  for  prolix  or  needlesadepoaitioiMH  4e. 
W2.  Minutes  of  court  to  be  entered  in  books. 

103.  Efiect  of  such  tr«ns6ript^  as  eHdeace. 

104.  Ekeeations  againat  person  and  property,  allowed,  on  decrees. 

105.  Personal  property  purchased,  not  bound  by  execution  until  levy. 

106.  Notices  in  certain  suits,  to  creditors,  &c.  generaDy,  how  published. 

107.  Certain  oauea  aot  to  abate  by  death  of  parties. 
106.  Other  causes  to  abate  only  as  to  party  dying. 

109.  Suits  against  representatiyes,  may  be  reriTed  by  order  of  court. 

110.  Order  to  be  served ;  time  for  appearance,  fce.  allowed. 
Ill  £c  112.  Proceedings  upon  default  in  appearing,  &c. 
118  &  114.  Proceedings  when  fiirther  answer  reqaftxed. 

116  &  116.  Suit  how  reviyed  ou  death  of  complainant;  proceedings. 

117, 118  ft  119.  Representatiyes  of  deceased  complainants,  how  cortpdled  to  proceed. 

120  &  121.  Reyival  by  defeadantt  agaia«t  representatiyes  of  daceaaed  eo-dafendsat 

ofcSiSl^  S  48.  The  stftted  terms  of  the  court  of  chancery  shall  be  appointed 
by  the  chancellor,  and  may  be. altered  by  him,  from  time  to  time,  as 
the  public  convenience  may  require ;  but  two  terms,  at  least,  shall  be 
lieki  in  tfae  city  of  Albany,  and  two  in  the  city  of  New-York  in  every 
year.** 

How  long  to  S  49.  Every  stated  term  shall  be  held  eight  days,  at  least,  and 
longer,  if  necessary.** 

S^Jtee^KS.     S  50.  The  viceHchancellors  of  the  several  circuits,  shall  hold  four 
ceuois.        stated  terms  in  each  year,  at  such  times  and  in  such  counties  in  their 

'  (£4)  1  R..  I^  p.  486,  §  1. 
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circuits,  as  they  ahftll  respectively  appoint,  at  the  usual  places  of  hold«    ^^t-  3- 


iog  courts  therein ;  and  when  so  appointed,  the  said  terms  shall  re-  ^ 
maio  unalte'red  for  two  years.     They  may  also  hold  so  many  special 
terms,  and  at  such  times  and  places,  as  they  shall  deem  proper. 

S  Al.  A  stated  or  specM  term  may  be  held  by  a  vice-chancellor,  n* 
It  the  same  time  that  any  such  term  shall  be  held  by  the  chancellor. 

S  62.  The  chancellor  shall,  by  general  rules  of  court,  prescribe  the  SjSSf"  U! 
time  and  manner  in  which  proceedings  may  be  had,  and  causes  be  f^t^^ 
brou^t  to  a  hearing,  before  the  vice-chancellors,  pursuant  to  the  pro-  jJ««nc«non, 
Tinons  of  this  Title,  and  the  cases  in  which  a  rehearing  may  be  grant- 
ed by  them. 

$53.  Whenever  a  vice-chancellor  shall  be  unable  to  hold  anyTenuof 
stated  term  in  his  circuit,  or  shall  be  interested  in  the  event  of  any  ior^bmi  nly 
cause  or  matter  to  be  heard  at  such  term,  or  shall  have  been  solicitor  another/ 
or  counsel  in  any  such  cause,  any  other  vice-chancellor  may  hold  the 
same,  or  may  hear  and  decide  any  such  cause  or  matter,  in  the  same 
manner  and  with  the  like  eflect,  as  if  he  was  the  vice-chancellor  for 
sach  circuit :  or  such  term  may  be  held  by  the  chancellor.  SiuoUuor. 

S  54.  All  bills  and  petitions  in  the  court  of  chancery,  shall  be  ad-  Biikto  bo 
dressed  to  the  chancellor :  such  as  relate  to  a  cause  or  matter  in  equi-  cbanccSorl''  ' 
tfj  irtiich,  according  to  the  provisions  of  this  Title,  may  be  heard  by 
a  vice-chancellor,  shall  be  presented  to  such  vice-chancellor,  and  shall  c;«rt«ia  biii« 
be  filed  with  the  clerk  of  the  court  residim;  in  such  circuit :  or  if  pre-  •a  to  vice* 

cbui€ollon« 

lented  to  the  vice-chancellor  of  the  third  circuit,  shall  be  filed  with  wbtn  to  b« 
the  register ;  and  if  presented  to  the  vice-chancellor  of  the  first  circuit,  ^^^ 
■hall  be  filed  with  the  assistant  register. 

S  55.  In  all  other  cases  than  those  provided  for  in  the  preceding  othor  buk. 
tection,  all  bills  and  petitions  shall  be  filed  in  the  office  of  the  regis-  withrvginwr, 
ter  or  assistant  register  of  the  court,  who  shall  also  respectively  per- 
fcrm  all  the  duties  heretofore  attached  to  the  office  of  clerk  of  the  court 
of  chancery. 

S  56.  Answers,  pleas,  demurrers,  replications,  and  all  other  plead-  oih«r  piMd- 
mgs  and  proceedings  in  any  cause,  which,  according  to  tlie  provisions  Sf  J.  "***"* 
rfthis  Title  may  be  heard  by  a  vice-chancellor,  shall  be  filed  in  the 
office  of  the  register,  assistant  register  or  clerk,  with  whom  the  bill  or 
petition  in  the  cause  was  filed ;  in  other  cases,  such  pleadings  and 
proceedings  nuty  be  filed  in  the  office  of  the  register,  assistant  register, 
or  any  clerk,  or  in  such  of  tliem  as  the  chancellor  may  by  general  rules 
direct 

S  57.  In  the  cases  in  which  the  vice-chancellors  have  jurisdiction,  Vntm^att 

J.  ''by  and  pow* 

according  to  the  provisions  of  this  Title,  they  shall  respectively  P*^  JfjJjJgJ^ 
ceed  upon  the  bills  and  petitions  presented  to  them,  and  shall  possess 
rfl  the  powers  and  authority  of  the  court  of  chancery,  except  where 
oiflerent  provisions  have  been  or  shall  be  made  by  law ;  subject  in  all 
^^Mes  to  the  appellate  jurisdiction  of  the  chancellor* 
VOL.  n.  28 
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TITLE 2.  ^  5g.  ^}i  orders  and  decrees  in  the  ocfnrt  of  chancerjr,  afaali  been- 
M«f^  titled  as  made  before  the  chanoeUor,'  or  yice-chancellor,  aocording  to 
decr«c«,how  the  fact.     All  orders  in  a  cause  shall  be  efntered  with  the  cleric  <rfthe 

to  bfl  ei.titlud 

ttud  euicrHd.  court,  Or  With  the  register  or  assistant  register  officiating  as  cleck  <yf 
the  court  which  entertains  jurisdiction  of  6uch  cause,  in  tiie  -same  man- 
ner as  if  made  by  the  chancellor. 
Tune  uf  ap-      S  59.  Aiij  partj  complainiug  of  any  interlocutoiy  or  other  order, 
d^reu,  tkt  previous  to  a  final  decree  made  by  any  yice*chanceIlor,  may,  within 
e.'UoHi  '^  fifteen  days  afler  notice  of  such  order,  appeal  therefrom  to  the  chan- 
cellor.   And  any  party  complaining  of  any  final  decree  made  by  a  vice- 
chancellor,  may  appeal  therefrom  to  the  chancellor,  within  six  months 
after  such  decree  shall  have  been  entered  in  the  minutes  of  the  court ; 
and  such  appeal  may  be  tnade,  notwithstanding  the  decree  may  have 
been  enrolled. 
Uowmado.       S  60.  Evcry  such  appeal  shall  be  made,  by  sorviugnotice  thereof  OB 
the  solicitor  of  the  adverse  party,  and  on  the  register,  assistant  register 
or  clerk,  with  whom  the  order  or  decree  appealed  from  was  entered. 
S  61.  The  chancellor  shall,  by  general  rules,  to  be  varied  as  occa* 
^r«wribll**'^f-*^  sion  may  require,  prescribe  the  effect  of  all  orders  and  decrees  made 
fobtofdft-     by  ^  vice-chancellor,  either  before  or  after  notice  of  an  appeal  shall  be 

creet  and  iiro-    ^  '  .  *^» 

ceediDsa  on  given ;  in  what  cases,  to  what  extent,  and  on  what  terms,  any  such 
order  or  decree  shall  be  suspended  or  affected  by  an  appeal ;  the  man- 
ner in  which  appeals  shall  be  brought  to  a  bearing  before  him  ;  and 
the  papers  and  documents  which  shall  be  transmitted  therewith,  and 
V  whom. 

S  62.  On  the  hearing  of  any  such  appeal,  the  chancellor  shall  an- 
rhSiOT  on  ^^y  affirm,  modify  or  alter  the  order  or  decree  appealed  from,  or  make 
haariuff  ap.    ^ny  othcr  order  in  the  cause,  as  justice  may  require  ;  and  may  remit 
the  cause  to  the  vice-chancellor  who  made  the  order  appealed  from, 
for  further  proceedings,  or  may  direct  the  same  to  be  had  before  him- 
self, as  the  circumstances  of  the  case  may  require. 

S  63.  Whenever  a  cause,  which  might  be  heard  by  a  vice-chan- 
«uIS  bailbri  ^^or,  shall  be  ready  to  be  set  down  for  hearing,  either  party  may 
ri!t '^^*~**'  *PP^y  ^  ^®  chancellor  for  leave  to  set  down  the  same  for  hearing  be- 
fore the  chancellor ;  and  he  may  direct  the  same  to  be  set  down  ac- 
cordingly, whenever  from  the  difficulty  of  the  case,  or  for  any  other 
reason,  he  shall  think  proper. 

$  64.  An  appeal  shall  not  be  made  from  any  order  or  decree  made 

Appeal,  to    by  a  vice-chancellor,  to  the  court  for  the  correction  of  errors,  until 

lori.  auch  order  or  decree  shall  have  been  brought  before  the  chancellor  for 

review,  and  shall  have  been  by  him  reversed,  modified  or  affirmed ; 

except  in  cases  where  the  chancellor  is  a  party,  or  interested. 

S  65.  Process  issued  out  of  the  court  of  chancery,  shall  be  in  such 
Forma  of  form,  expressivo  of  the  intent,  as  the  chancellor  shall  from  time  to  tim^ 
ptocaM.       establish.^* 

^"^  (26)  1  R.  L.  487,  §  2. 
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S  9$*  Eveiy  such  process  shall  be  sealed  with  one  of  the  seals  of  art.  3. 
the  court ;  anid  when,  from  its  natufe,  requiring  to  be  executed  by  the  ^^^^^^^^^ 
sheriff  of  any  county,  shall  be  directed  to  such  sherifT^^  ^• 

S  67.  The  four  seals  of  the  court  heretofore  devised,  shall  continue  PrmentMnb 
<o  be  the  seals  thereof.     One  of  the  said  seals  shall  continue  to  be  de-  ^vhow  o  b» 
posited  with  the  assistant  register  in  the  city  of  New- York,  one  with  <*«?«■»»•** 
the  register  in  the  city  of  Albany,  one  with  the  clerk  of  the  court  at 
the  village  of  Poughkeepsie,  and  one  with  the  clerk  at  the  village  of 
Utica.  *« 

S  68.  There  shall  be  four  additional  seals  of  the  court  of  chancery,  Four  now 
which  shall  be  made  at  the  expense  of  this  state,  under  tlie  directions  made!"! 
of  the  chancellor,  corresponding  to  the  present  seals  of  the  court ;  one  where  to  be 
of  which  shall  be  deposited  with  each  of  the  clerks  in  the  fourth,  **'""** ' 
sixth,  seventh  and  eighth  circuits. 

5  69.  It  shall  be  the  duty  of  the  register,  assistant  re£!:ister  and  canuu  blank 

*  pruoow  to  bv 

clerks  in  chancery,  to  furnish  to  any  solicitor  of  the  said  court,  when  Ernkbedto 
required,  and  upon  payment  of  the  fees  allowed  by  law,  blank  process 
to  appear  and  answer  to  bills;  and  blank  process  to  compel  the  at- 
teiidance  of  witnesses  before  any  vice-chancellor,  examiner  or  com- 
missioner, with  the  seal  cf  the  court  impressed  thereon,  and  with  the 
JMune  of  such  process  printed  on  the  body  of  such  seal. 

$70.  Process  for  appearance  shall  not  issue  from  the  court  ofsubponoi, 
chancery,  until  the  bill  praying  the  same  shall  have  been  filed.^'' 

6  71.  No  injunction  shall  be  issued  in  any  case,  until  the  bill  shall  injuoetiont. 
l»ve  been  filed.^ 

S 12.  When  a  commissibn  shall  be  issued  to  take  a  defendant's  an-  commiuioni 
«wer,  no  copy  or  abstract  of  the  bill  shall  be  annexed  thereto.^  tV^^  *"' 

S  7S.  When  a  defendant,  brpught  into  court  by  writ  of  habeas  cor-  nefendantiv 
pus  or  other  process,  shall  neglect  or  refuse  to  enter  his  appearance,  pw.^  *°  °' 
according  to  the  rules  of  the  court,  the  court  shall  order  his  appear- 
^uice  to  be  Altered ;  ai^d  the  suit  shall  then  proceed,  as  if  the  party  had 
actually  appeared.  ^ 

9  74.  Jn  all  cases  not  otherwise  provided  for  by  law,  bills  shall  be  De&uit*,  &c. 
^8^  as  confessed,  and  orders  and  decrees  may  be  made  by  default, 
^t^oordii^  to  such  rules  as  the  chancellor  shall  from  time  to  time  esta- 
W«h.» 

S  75.  When  the  appearance  of  a  defendant  shall  have  been  enter*-  8«rvic«  or 
^,  according  to  the  practipe  of  the  court,  it  shall  be  the  duty  of  the*"*"^'"^'*"' 
complaiii^i^  to  serve  on  the  party  so  fippearing,  copies  of  the  plead- 
^  and  proceedings  at  any  time  filed  in  the  cause  on  the  part  of  the 


itS^  1I^L«7,  §2;  liawi  of  1814,  p.  187.     (27)  1  R.  L  p.  4»,  §8.     (28)  lb.  §  1<F. 
W*§15.    (»)  L»wi  of  1821,  p.  213, 
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TITLE  2.       S  76.  It  shall  in  like  manner  be  the  dut/  of  a  defendant,  after  ap- 
JjJ^"^'^^^  pearance,  to  serve  on  the  complainant  copies  of  all  pleadings  and  pro- 
ceedings 80  filed  on  the  part  of  such  defendant.'^ 

n>-  S  77.  If  the  complainant  or  defendant  shall  have  appeared  by  a 

solicitor,  the  service  of  the  pleadings  and  proceedings  shall  be  made 
on  or'by  such  solicitor.'* 
comminiou  S  78.  Xhc  chancellor  nwiy  direct  a  commission  to  be  issued,  to  any 
wmj.  person  or  persons,  to  take  testimony  m  any  cause  depending  m  the 
court  of  chancery.  The  vice-chancellors  may  also  direct  such  com- 
missions to  be  issued,  in  those  causes  which  they  are  respectively  au- 
thorised to  hear,  by  the  provisions  of  this  Title.** 

^  S  79.  Such  commission  may  also  be  issued  by  the  register,  assistant 

register,  or  either  of  the  clerks,  under  such  regulations  as  the  chan- 
cellor may  from  time  to  time  prescribe.*' 

ProooodinfB       ^  80.  Such  commissiou  shall  be  issued,  upon  the  petition  of  the 
party  desirous  that  such  testimony  should  be  taken.** 

1^-  $  81.  The  petition  must  name  the  person  or  persons  to  whom  the 

commission  is  prayed  to  be  directed ;  and  such  notice  of  the  applica- 
tion shall  be  given  to  the  adverse  party,  as  the  chancellor  shall,  by  a 
general  rule  of  court,  direct,** 

Poprcra  or        ^  82.  The  person  or  persons  so  commissioned,  shall  have  full  an* 
«»•  thonty  to  admmister  all  necessary  oaths  or  affirmations,  to  all  wit- 

nesses examined  under  the  commission.** 

h^w"SSin-     ^  ®^'  '^^^  respeotive  parties  and  their  counsel,  may  be  present  at 
•<*•  *•=•        the  examination  of  any  witness,  produced  before  a  vice-chancellor  or 
an  examiner,  or  under  a  commission ;  and  every  such  witness  may  be 
examined,  cross-examined,  and  re-examined  orally.*^ 

^di^SS-     ^  ^^'  Whenever  it  shall  appear  to  a  vice-chancellor,  that  it  is  ex- 

)o''  pedient  that  the  witnesses  in  any  cause  authorised  to  be  heard  by  him, 

should  be  examined  in  the  presence  of  such  vicenchahcellor,  he  shall 

order  such  examination  to  be  had  accordingly,  either  at  a  stated  or 

special  term. 

ni.  on  order       S  85.  Whenever  it  should  appear  to  the  chancellor,  that  it  is  ex- 

of  chancellor.        ,.  ,  ,  **  i.i«,,i 

pedient  that  the  witnesses-  m  any  cause  not  authorised  to  be  heard  by 
a  vice-chancellor,  shall  be  examined  by  a  vice-chancellor,  the  chan- 
cellor  shall  order  such  examination  to  be  had  before  any  vice-chancel- 
lor to  be  designated  by  him. 

NottoU         $  86.  Whenever  any  order  for  the  examination  of  witnesses  shall 
uBiiMd.       have  been  made,  as  provided  in  the  two  last  sections,  no  witness  shall 
be  examined  by  either  party,  before  an  examiner,  or  upon  a  commis- 
sion, witfiout  the  special  direction  of  the  chancellor  or  vice-chanceOor 
making  such  original  order. 

(81)  Uwi  of  1821,  p.  213.     (32)  lb.  1822,  p.  818.     (33)  lb.  1827,  p.  297,  §  2.    (84)  lb. 
•     1838,  p.  215,  §  16. 
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S  87.  The  chancellor  shall  prescribe  rules  for  the  examinatiMi  of  art.  3. 
witnesses,  so  that  an  order  may  be  entered  by  either  party,  requiring  !jjjl^^^j^^ 
tbeadrerse  party  to  proceed  and  finish  such  examination,  within  such  prescribed. 
time  as  the  chancellor  shall,  by  general  rules,  direct,  and  precluding 
any  further  or  other  examination  of  witnesses,  after  the  expiration  of 
such  time,  without  the  special  order  of  the  chancellor,  or  of  the  vice- 
chancellor  authorised  to  hear  the  cause. 

5  88.  The  chancellor  may,  from  time  to  time,  make  such  rules  as  (^ 
he  shall  think  proper,  concerning  the  examination  of  witnesses,  before 
examiners  or  commissioners  within  this  state,  and  concerning  the  use 
of  written  interrogatories  for  the  examination  of  witnesses  residing 
oQt  of  this  state. 

589.  The  testimony  of  all  witnesses  shall  be  reduced  to  writing ;  Tertimony, 
and  when  taken  before  a  commissioner  or  examiner,  shall  be  signed 
bjr  the  witnesses  and  filed  in  the  office  of  the  clerk  of  the  court,  or  re- 
gi^r,  or  assistant  register,  in  which  the  bill  and  other  proceedings  in 
the  cause  shall  have  been  filed.** 

S  90.  Subpoenas  to  hear  judgment,  shall  not  be  necessary ;  but  all  Bnaginf 
<^uses  shall  be  brought  to  hearing,  under  such  rules  as  the  chancellor  bearing, 
shall  from  time  to  time,  prescribe.** 

991.  After  the  expiration  of  thirty  days  from  the  time  a  final  de-Reeonior 
cree  shall  have  been  entered  in  the  minutes  of  the  court,  if  no  appeal  Eowma^ 
^U  have  been  entered  therefrom,  and  if  no  petition  for  a  rehearing ' 
shall  have  been  presented,  upon  being  required  by  either  party,  the 
register,  assistant  register  or  clerk,  by  whom  such  final  decree  shall 
have  been  entered,  shall  attach  together  the  bill,  pleadings  and  other 
papers  filed  in  the  cause,  together  with  the  taxed  bill  of  costs  therein, 
and  shall  annex  thereto,  a  fair,  engrossed  copy  of  the  decretal  order  of 
the  chancellor  or  vice-chancellor,  signed  by  the  chancellor,  or  by  the 
rtce-chancellor  rendering  such  decree,  and  countersigned  by  the  re- 
gister, assistant  register  or  clerk,  who  entered  the  same.*'' 

5  92.  The  papers  and  proceedings  so  attached,  annexed  and  signed,  where  filed, 
shall  then  be  filed  by  the  register,  assistant  register  or  clerk,  and  shall 
remain  of  record  in  his  office;  and  such  filing  shall  be  deemed  an  en- 
rolment of  the  decree  and  proceedings,  with  the  like  effect  as  was  for- 
nierly  given  to  enrolled  decrees.*''^ 

S  93.  The  register  and  assistant  register,  or  clerk,  shall  make  and  certain  de- 

pr^rre  an  alphabetical  docket,  in  which  shall  be  entered,  upon  the  dodfetMi. 

request  of  any  party  thereto,  all  final  decrees  so  filed  and  enrolled,  di- 

r^ting  the  payment  of  any  debt,  damages,  costs  or  other  sum  of  mo- 
ney. 

S  94.  Upon  such  request  being  made,  and  on  the  party  paying  the 

^^^owed  for  docketing  ^such  decree,  and  for  making  and  send- emend! 

(U)  Lnrt  of  1828,  p.  ai4»  §  1&    (S6)  I  R.  L.  p.  491,  §  13.    (S7)Ib.$6. 
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Trri^  s.  iag  tranacripts  of  such  docket,  w  herein  after  directed,  the  register,  ai&- 
^""^^^^^^^  siatant  register  or  clerk,  shall  enter  in  such  docket  a  statement  of  sud) 
decree,  containing, 

1.  The  names  at  length  of  all  the  parties  to  such  decree,  designat- 
ing particularly  those  against  whom  it  is  rendered,  the  county  of  which 
they  are  respectively  residents,  if  they  are  residents-  of  this  state,  and 
if  not,  the  state,  or  country  in  which  they  reside,  and  their  title,  trade 
or  profession,  if  any  such  be  stated  in  the  proceedings  on  which  the 
decree  is  founded: 

2.  The  amount  of  the  debt,  damages,  costs  or  other  sum  of  money 
directed  to  be  paid  by  such  decree : 

8.  The  hour  and  day  of  entering  such  docket : 

And  such  statement  shall  be  repeated  under  the  name  of  each  per- 
son against  whom  the  decree  was  rendered,  in  the  alphabetical  order 
of  their  names  respectively. 

Tmoferipu  $  95.  The  register,  assistant  register  or  clerk,  entering  such  docket, 
cMt'ormp.  shall  immediately  transmit  a  certified  transcript  thereof,  to  each  of  the 
***""*  clerks  of  the  supreme  court,  in  the  cities  of  New- York  and  Albany, 
and  in  the  village  of  Utica;  and  the  said  clerks,  on  the  receipt  there- 
of, shall  immediately  enter  such  transcripts,  with  their  dockets  of 
judgments  in  the  supreme  court,  in  the  same  manner  as  the  transcripts 
of  such  judgments,  except  that  they  shall  designate  in  the  margin  of 
such  entry,  that  the  same  is  made  of  a  decree  in  the  court  of  chancery. 

Docketin-r  ^  ^^'  Every  final  decree,  which  shall  hereafter  be  made  in  the 
CTew  "to  bind  c<>urt  of  chanccry,  directing  the  payment  of  any  debt,  damages,  costs 
reaiMtato.  ^^  gujjjj  ^f  jnoncy,  shall  bind  and  be  a  charge  upon  the  lands,  tene- 
ments, real  estate  and  chattels  real,  of  every  person  against  whom  such 
decree  shall  be  rendered,  which  such  person  may  have  at  the  time  of 
the  docketing  of  such  final  decree  by  the  register,  assistant  register 
or  clerk,  as  herein  before  directed,  or  which  such  person  shall  acquire 
at  any  time  thereafter. 

When  charge     S  97.  Evcry  such  final  decree  shall  cease  to  be  a  lien,  or  to  bind 
M^iTcm.  any  such  property,  against  purchasers  in  good  faith,  and  against  in- 
cumbrances subsequent  to  such  decree,  by  mortgage,  judgment,  decree 
or  otherwise,  from  and  after  ten  years  from  the  time  of  filing  such  de- 
cree. 

Diacbane  of  S  98.  Upou  produciug  and  filing  with  the  register,  assistant  regis- 
pS^  ^  ter  or  clerk,  with  whom  any  decree  may  have  been  docketed,  a  writ- 
ten acknowledgment  by  the  party  in  whose  favor  such  decree  wasrei>- 
dered,  that  he  has  been  fully  paid  and  satisfied  the  amount  of  all  mo- 
nies directed  to  be  paid  by  such  decree,  certified  by  some  vice-chan- 
cellor or  master  in  chancery,  to  have  been  duly  acknowledged  before 
him  by  the  party  signing  ihe  same,  and  that  such  party  was  known 
or  made  known  to  him  by  competent  proof,  the  register,  assistant  re- 
gister or  clerk,  shall  enter  in  the  4ocket  of  such  decree,  a  satisfactaon 
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aad  discfaaige  thereof;  and  sudi  decree  shall  thereupon  be  discharged,    art.  3. 
and  be  of  no  force  or  validity.  ^>^n^-^/ 

S  99.  The  court  shall  have  power  to  order  the  docket  of  a  decree  ib.  by  court. 
to  be  discharged,  upon  a  hearing  of  the  parties,  and  upon  satisfactory 
eyideoce  that  such  decree  has  been  fully  paid  and  satisfied. 

S  100.  Upon  any  decree  being  so  discharged,  and  upon  any  de-  DbcharyA, 
cree  being  wholly  reversed  or  vacated,  the  register,  assistant  register  e«rti/ed  to 
or  dtfk,  with  whom  the  san»e  may  have  been  filed,  shall  immediately  'oSn Xki. 
transmit  to  the  clerks  of  the  supreme  court,  a  certificate  of  such  fact, 
who  shall  thereupon  enter  in  the  transcript  of  the  docket  of  Buch  de- 
cree, the  fact  that  the  same  is  discharged,  reversed  <or  vacated. 

S 101.  When  it  shall  appear  to  the  chancellor,  to  a  vice-chancel-  i^'^^^^J 
kr,  or  to  a^y  master  authcvised  to  tax  costs  in  the  court  of  chancery,  |||^^*<^' 
that  the  depositions  of  any  witnesses  have  been  unnecessarily  prolix, 
or  that  such  depositions  were  unnecessary  in  the  cause,  the  charges 
therefor  shall  be  disallowed  in  the  taxation  of  costs,  either  as  against 
the  adverse  party,  or  as  between  solicitor  and  client.     And  the  chan-  o^»  f^ 
cellor,  or  vice-chancellor  may,  at  the  hearing  of  any  cause,  order  that 
no  allowance  shall  be  made  to  a  solicitor  for  any  such  depositions,  or     • 
for  any  other  proceeding  which  shall  appear  to  have  been  unnecessa- 
ry, or  for  any  pleading  which  shall  appear  to  have  been  unnecessarily 
prolix. 

2  102.  Such  of  the  minutes  of  the  court  as  the  chancellor  shall  di-  nookf  of 
reel,  shall  be  fairly  transcribed  into  books  to  be  provided  for  that  pur-  "*"" 
pose,  in  such  manner  and  under  such  regulations  as  he  shall  prescribe.'® 

S  103.  Such  transcripts,  after  they  shall  have  been  duly  compar- Effect thew- 
^  with  the  original,  and  approved  by  the  chancellor,  shall  have  the  ^ ' 
like  etkci  as  the  original  minutes  of  the  -court.'® 

S  104.  The  court  may  enforce  performance  of  any  decree,  or  obe-  EMcatiom 
iience  thereto,  by  execution  against  the  body  of  the  party  against®"***"*^ 
whom  such  decree  shall  have  been  made ;  or  by  execution  against  the 
goods  and  chattels,  and  in  default  thereof,  the  lands  and  tenements  of 
such  party.     But  no  process  shall  be  issued  on  any  final  decree,  until 
^  same  shall  have  been  -enrolled,  as  herein  before  provided.*® 

S  105.  Until  an  actual  levy,  no  goods  or  chattels  shall  be  bound  j^rjonpn^ 
hy  such  execution,  as  against  a  purchaser,  without  notice.'®  I^I*   ^^ 

S  106.  Whenever  a  bill  shall  be  filed  in  any  court  of  equity,  fiir  NoticMin 
relief,  for  the  benefit  of  the  creditors  generally  of  any  person  or  of  how  pubuib- 
any  estate,  or  for  the  benefit  of  any  other  j>ersons  than  the  complain- 
^ts,  who  will  come  in  and  contribute  to  the  expense  of  such  suit, 
©very  order  which  may  be'  made  thereon,  requiring  such  creditors  or 
other  persons  to  exhibit  their  demands,  shall,  in  all  cases,  be  publish- 
ed once  in  each  week,  for  at  least  three  weeks,  and  as  much  longer  as 

(»)  Session  hafu,  ISiZ,  p.  96.    (80)  1  R.  L.  p.  4R7  k  ^ 
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TfTLE  9.  tiie  court  may  direct,  in  the  state  paper,  and  in  a  newspaper  printed 
^^^"^'^"^^  in  the  county  where  such  demands  are  required  to  be  exhibited. 

Atwiemontor  ^  107.  When  the  cause  of  action  shall  survive,  ho  suit  in  chancery 
shall  abate  by  the  death  of  one  or  more  of  the  complainants  or  de- 
fendants ;  but  upon  satisfactory  suggestion  to  the  court  of  such  death, 
the  suit  shall  proceed  in  &vor  of,  or  against  the  surviving  parties.^^ 

^  S  108.  When  one  or  more  of  the  complainants  or  defendants  shall 

die,  and  the  cause  of  action  shall  not  survive,  the  suit  shall  abate  only 
as  to  the  person  or  persons  so  dying;  and  the  surviving  parties  may 
proceed  without  reviving  the  suit.*® 

SS^iS^iS.  ^  ^^^'  ^^  "^^"^  ^^  revivor  shall  be  necessary  to  revive  a  suit  against 
the  representatives  of  a  deceased  defendant ;  bat  the  court  may,  by 
order,  direct  the  same  to  stand  revived,  upon  the  petition  of  dieooah 
plainant.*^ 

^^•»!  S  110.  A  copy  of  such  order  shall  be  served  upon  the  representa- 
tives against  whom  the  revival  is  ordered;  who  shall  be  allowed  eighty 
days  after  such  service,  to  appear  and  answer^  or  disclaim.*^ 

ProMedtngi       ^  111.  If  they  shall  not,  within  that«time,  appear  and  answer  or 

in»|}pMriB(,  disclaim,  the  court,  upon  due  proof  of  the  service  of  such  order,  may 

cause  their  appearance  to  be  entered ;  and  in  such  case,,  the  answer 

of  the  deceased  party  shall  be  deemed  the  answer  of  such  representar 

tives.^ 

lb.  S  112.  In  such  case,  if  no  answer  shall  have  been  filed  by  the  de-^ 

ceased  party,  the  coui^t  may,  in  its  discretion,  order  the  biU  to  be  ta- 
ken as  confessed  against  such  representatives,  or  compel  them  to  an- 
swer by  attachment  or  otherwise.*® 

ProMedii^i  $  1 13.  If  the  deceased  party  shall  have  answered,  and  the  com- 
umwvn-  plainant  shall  deem  it  necessary  to  obtain  a  further  answer  from  hi» 
representatives,  the  petition  for  revival  shall  state  the  matters  as  to 
which  such  further  answer  is  required,  and  a  copy  of  such  petition 
shall  be  annexed  to  a  copy  of  the  order  to  be  served  on  such  represen- 
tatives. 

^'  S  1 14.  In  such  case,  if  the  representatives  shall  not  appear  and  put 

in  such  further  answer,  or  disclaim,  within  eighty  days  after  the  ser- 
vice of  the  petition  and  order,  the  court,  upon  due  proof  of  such  ser- 
vice, may  order  the  petition  to  be  taken  as  confessed,  or  compel  such 
further  answer  by  attachment  or  otherwise. 

luviyaj  of        S  1 15.  When  a  complainant  shall  die.  and  the  cause  of  action  shall 

certain  luitf  ,  ,  « 

not  survive,  his  representatives  may,  on  affidavit  of  such  death,  and 
on  motion  in  open  court,  be  made  complainants  in  the  suit,  and  be  per- 
mitted, if  necessary,  to  amend  the  bill.^^ 

(49)  1 R.  L.  p.  4S8,  §7.    (41)  lb.  p.489,  §  ». 
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SU6,  The  defendant  shall  be  compelled  to  answer  suc^l  ^mended    aRi*-  4. 
billy  aod  the  causes  shall  proceed  to  issue  and  a  heviag^  as  in  ordinary  ^^"^^^ 

i  117.  When  the  representatives  shall  not  eause  themselves  lol^e  ib  to  compe. 
made  complainants  within  eighty  days  after  the  death  of  a  -deoeaised  tTv^rto^pro. 
eomphiiiuit,  the  sarriTing  oomptainant  may  proceed  to  make  them 
defendants  in  the  suit,  as  in  cases  where  the  representatives  of  a  de* 
MBSsd  defendant  ate  made  parties.'^^  .     . 

S  1 18.  If  there  be  no  surviving  complainant,  or  he  shall  neglect  or  xb. 
refiise  to  proceed  against  the  representatives  of  the  deceased  com- 
phinantas  defendants,  the  court,  upon  the  petition  of  the  original  de^ 
fendant,  may  order  such  representatives  to  show  cause,  at  a  certain 
diy  to  be  namiad  in  such  order,  why  tl^e  suit  should  not  stand  revived 
Id  their  names,  or  the  bill  be  dismissed,  as  far  as  the  intavests  of  soeh 
i^rBsentativea  are  concerned. 

S  119.  If  no  such  cause  be  then  shown,  the  court,  upon  proof  of  ib. 
die  reasonable  service  of  a  copy  of  the  order  upon  such  representa- 
tives, may  order  the  revival  of  the  suit  in  their  names,  or  the  dismissal 
of  the  bill,  with  costs,  or  otherwise. 

S  120.  If  a  defendant  shall  die,  and  the  cause  of  action  sh^U  not  Renraiby 
survive,  and  the  complainant  shall  neglect  or  refuse  to  procure  an  or-  •vrtivi?^. 
fcr  fer  the  revival  of  the  suit,  the  court  may  order- it  to  stand  revived, 
upon  the  petition  of  a  surviving  defendant,  against  the  representatives 
i^the  deceased  party. 

S  121r  In  such  case,  the  surviving  defendant  may  proceed  agninstu. 
8uch  representatives,  in  the  same  manner  as  a  complainant,  to  compel 
them  to  appear,  abide  the  answer  of  the  deceased  party,  or  answer,  if 
an  answer  be  required,  or  to  have  the  bill  or  bis  petition  taken  as  con- 
feased  against  them ;  and  the  court  may,  in  its  discretion,  stay  the  suit 
M  against  him,  until  such  proceedings  shall  hare  been  had. 

ABTIC1.E  FOURTH. 

Of  Proceedings  againet  Absent^  Concealed^  and  Non-ReeiiHd 

DtfendcaU$. 

fltc.  ISa.  Ift  tAflit  CMM,  Ite.  uriDv  tft  \m  wtt$dt  that  deCbadaot  appMf' 
}29u  Time  witkin  which  appearance  rball  be  required. 
124.  Order  howpnblislied^  wben  publication  nnnecessaiy. 
136i  Tian»  fbr  ■ppeMaaoa  may  be  aaitcndad. 
1^  ConseqvcBfe  of  definuH  mi  appearing  ^  reference  to  maiter- 
127.  Duty  of  master;  proof  of  facts  in  caase. 
12&  Gaaes  in  which  complainant  must  be  examined^ 
19.  Master  to  report  proceedinjt^s  thereon. 

ISS.  Pfa'Ibtinaiiee  of  d^cre«  how  enft>re6di  * 

191.  Pwyawty  not  to  be  deUtered  vntil  c oeurity  be  9l?eil. 
18^.  Peeree  imy  be  satisfied,  Qpon  security  being  given. 
ISS  It  1S4.  Terms  on  which,  and  when,  defendant  may  anB^ver  bill. 
18v.  When  aecree  to  be  eonitrakeu. 


(42)  1  R.  L.  p.  489,  §  7. 
TOL.  II.  24 
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T1TL£  2.    6c c.  136.  Deeree  in  loits  agaiiut  mortg«gon. 
K^^-ym^j  137.  When  they  may  appear;  proceedings  thereon. 

133.  Sdci  not  aifectod  by  appeftmee  of  defendant.  Bee. 

wfald^  onler         ^  ^^^'    ^^^  ^^  ^'^"^  ^^  ^  ''^^'''  ^^^  ^^^  ^'^'^  ™^^  ^  ^^^  ^^ 

for  appear-  tfao  appeanuice  of  a  defendant  at  a  future  day  Aerein  to  be  i^eciiied, 
nuMU.      '  as  herein  after  directed,  in  the  following  cases : 

1  *  When  the  defendant  resides  out  of  this  state,  upon  proof  by  affi- 
davit of  that  &ct: 

2.  When  the  defendant  is  a  resident  of  this  state,  upon  proof  by 
affidavit,  that  process  for  his  appearance  has  been  duly  issued,  and 
that  the  same  could  not  be  served,  by  reason  of  his  absence  from,  or 
concealment  within,  the  state,  or  by  reason  of  his  continued  absenoe 
from  the  place  of  his  residence.^^ 

Time  fur  S  1^3.  Tho  ordor  shall  require  the  defendant  toa{^>earaiKian- 

•ppeaiaaoe.    ^^^^  ^^^  j^. y^  ^  folloWS  : 

1.  If  he  be  a  resident  of  the  state,  within  three  months  from  its 
date: 

2.  If  he  be  not  a  resident  of  this  state,  but  of  some  other  of  ths 
United  States,  or  of  one  of  the  territories  thereof,  or  of  either  of  the 
provinces  of  Canada,  within  four  months  from  its  date :    . 

a.  If  he  be  a  resident  of  any  other  state  or  country  not  before  men- 
tioned,  within  nine  months  from  its  date.^' 

onfarhoir        S  1^-  Such  ordor  shall  be  published  within  twenty  days  after  it 
published,     ^^11 1^^^  1^^^  made,  in  the  state  paper,  and  such  other  public  paper 

printed  in  this  state,  as  the  court  may  direct,  for  eight  weeks  in  sue- 
When  piibii-  cession,  and  once  at  least  in  each  week ;  but  such  publication  shall 
ra^Dotne-  ^^^  ^  neccssary,  in  any  cAse  in  which  a  copy  of  such  order  shall  have 
been  served  on  such  absent,  concealed  or  non-resident  defendant,  per- 
sonally, at  least  twenty  days  before  the  time  prescribed  for  the  ap- 
pearance of  such  defendant.^' 

Time  for  ap-      S  125.  The  chancellor  may,  if  necessary,  by  further  order  extend 
mi!«^.*^^  the  time  for  the  appearance  of  such  defendant ;  and  in  that  case,  shall 

direct  the  publication  of  such  further  order  for  so  long  a  time  as  he 

shall  fix.^' 

ProceeiiiugB  S  126.  If  the  defendant  shall  not  appear  within  the  time  limited  in 
die  order,  upon  due  proof  of  such  publication  as  shall  have  been  re- 
quired, or  of  the  personal  service  of  such  order  as  herein  provided, 
the  complainant's  bill  shall  be  taken  as  confessed,  and  the  court  shall 

itofereaec,  dircct  a  reference  to  a  master,  to  take  proof  of  the  facts  and  circum- 
stances stated  in  such  bill/* 

Dtatyofnat-      S  127.  The  mastor  to  whom  such  reference  is  made,  shall  take 

a.^M  »  ' 

such  proob  as  may  be  ofiened.     The  bill  shall  not  be  considered  as 
evidence  of  any  fact  stated  therein ;  but  when  so  directed  by  the 

(48)  lR.L.p.489,§9. 
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ckancellor,  the  master  may  receive  the  testimony  of  the  oomplaini^t    ^^^-  ^' 
aseyidence. 

S 1^.  Whenever  the  bill  shall  have  been  filed  for  the  payment  or  when  eom- 
satis&ction  of  any  sum  of  money,  the  court  diall  direct  that  die  com-  LTexMim^. 
planant  be  examined  by  the  master,  as  to  any  payments  that  may 
iiaye  been  made  to  him,  or  to  any  person  {or  his  use,  on  account  of 
the  demand  mentioned  in  the  bill,  and  which  ought  to  be  credited  on 
such  demand* 

S  189.  The  master  shall  report  the  proofs  and  examinations  had  ^^^^  ^ 
befiire  him ;  and  on  the  coming  in  thereof,  the  chancellor  shall  make 
fiodi  Older  thereupon,  as  shall  be  just« 

S  130.  Process  shall  then  issue  to  compel  the  performance  of  such  oecrMiiow 
decree,  either  by  sequestration  of  the  real  and  personal  estate,  of  the 
defendant,  or  such  part  thereof  as  shall  be  deemed  sufficient ;  or  where 
sny  ^)ecific  estate  or  eflfects  are  demanded  by  the  bill,  by  causing  pos- 
aesnsD  of  the  property  so  demanded,  to  be  delivered  to  the  complain- 
ant** 

$  ISl.  Possession,  in  the  case  last  mentioned,  shall  not  be  deliver-  sccuritT  n- 

I  „^i?»  At i_  ? A.  -.-L  _  ti  t • 1  ».  1  .  1    quirod  in  c«f- 


ed  until  the  complainant  shall  have  given  such  security,  and  in  such  uin 
sum  as  the  court  shall  direct,  to  abide  the  order  of  the  court  touching 
the  restitution  of  the  estate  or  efiects  delivered,  in  case  the  defendant 
dall  appear  and  be  admitted  to  defend  the  suit. 

S  182.  Upon  the  like  security  being  given,  the  court,  when  a  se-  ib. 
qnestration  shall  have  issued,  may  order  the  decree  to  be  satisfied  out 
of  the  estate  and  effects  sequestered ;  but  if  such  security  shall  not  be 
given,  the  estate  and  efiects  sequestered  shall  remain  under  the  di- 
rection of  the  court,  to  abide  its  further  order.** 

S  133.  If  tiie  defendant  against  whom  such  decree  shall  have  been  wben  do- 
made,  or  his  representatives,  shall  afterwards  appear  and  petition  to  a'luwerbiuf 
be  heard,  the  party  so  petitioning,  upon  paying,  or  securing  to  be  paid, 
tuch  costs  as  the  court  shall  adjudge,  shall  be  admitted  to  answer  the 
complainant's  bill ;  and  the  suit  shall  then  proceed,  in  like  manner  as 
if  such  defendant  had  appeared  in  due  season,  and  no  decree  had  been 
made.** 

S  134.  The  defendant,  or  his  representatives,  must  so  appear  witli-  Timewiiaa. 
in  one  year  after  notice  in  writing  of  the  decree  shall  have  been  given 
to  him  or  them ;  and  within  seven  years  after  the  making  of  the  de- 
cree, when  such  notice  shall  not  be  given.** 

S  135.  If  the  defendant  or  his  representatives  shall  not  so  appear  when  decrM 
before  the  expiration  of  one  year  after  such  notice  shall  have  been  S!**  *'*"*""" 
given,  and  if  not  given,  of  seven  years  after  the  making  of  the  de- 
cree, the  court  shall  then,  by  order,  confirm  the  decree  against  the 
defendant,  and  against  all  persons  claiming  under  him  by  virtue  of 

(44)  lR.L.p.  4S9,§9. 


I8S  REVISED  STATUTES  OF  [partio^ 

TITLE  s.  ^y  QKii  subsequent  to  thd  comfHeBoement  of  the  mut^  and  ma)r  make 
^^'^^^'^  such  further  order  in  the  premises  as  shall  be  just  and  reasoiiabfeb^^ 

Deeroo  S  136.  If  the  bill  shall  hkve  bfe^h  iled  to  brocure  the  foi^Iorare 

gtffon.       or  satisfaction  of  a  knortgage,  the  dourly  instead  of  proceeding  to  a  w* 

questration  in  the  manner  herein  before  directdd^  may  decree  a  aat»(rf 

the  mortgaged  premisesiy  or  of  etich  part  thereof  as  nmy  be  necessary 

to  disdHwge  the  mortgage^  and  the  coats  of  suit,  as  in  othdrcaseib^ 

wb«n  tu  up-  S  137.  In  the  case  mentioned  in  the  last  preceding  s^tion,  if  the 
^^^'  ^'  defendant)  at  any  time  hdbre  the  eale  of  the  mortgaged  premises,  lahall 
Sfipear  tod  pay  to  the  complainant  such  costs  as  the  court  shall  award, 
the  court  shall  stay  the  sale ;  and  the  dafiae  proceedings  shall  be  thine- 
afler  had,  as  if  the  defendant  had  been  serv^  with  process,  and  had 
regularly  appeared.*^ 

saiMinftd*  §  138.  No  sale  aAd  x»>nVe3rance  regularly  made  under  the  preeed* 
by  a«frad-  ing  provisions,  upon  a  bill  filed  for  the  foreclosure  or  satisfiictioQ  of  a 
fiin « appear.  „|Qj^f;g,|g^^  ^\^^\i  ^  gfieoted  OT  prejudiced  by  the  appearance  of  &e  de* 

fendant  within  the  one  year,  or  the  seven  years  herein  before  s(>iecifi* 
compUiiiont  cd,  nor  by  any  other  proceeding ;  but  such  defendant,  or  his  represen- 
deSS!  *''  tatives,  may,  at  any  time  within  seven  years  aAer  the  decree  ordering 
such  sale,  die  a  bill  against  the  complainant,  or  his  representatives,  to 
account  for  all  monies  received  by  them,  by  virtue  of  such  decree,  over 
and  above  the  amount  justly  due  on  the  mortgage,  and  costs  of  suit; 
and  the  court  shall  proceed  upon  such  bill,  according  to  the  equi^  of 
the  case,^* 

ARTICLfi  FIFTH. 

Of  the  Granting  of  Injunctioiio  to  stay  Proceedings  &t  Law. 

6bc.  1S9.  Trials  in  personal  actioni  not  to  be  stayed,  until  bond  be  given. 

140.  Pre-reqwsites  for  staying  proceedings  after  rerdiot,  in  personal  adiois. 

141.  lb.  for  staying  proceedings  after  judgment. 

142.  When  money  deposited  may  be  paid  to  plaintiff  at  law. 

143.  Proceedings  if  final  decision  be  in  his  faror. 

144.  Pre-requisites  for  staying  proceedings  after  verdict  in  ejectment,  Itc. 

145.  Damages  of  staying  proceedings,  how  ascertained. 

146.  Bond  may  be  received  instead  of  deposit  of  monies. 

147.  In  certain  oases,  deposits  and  bonds  maybe  dispelled  with. 
14S.  Sufficiency  of  sureties  in  bonds,  how  ascertained. 

149.  Bond<i  herein  required,  where  and  when  to  be  filed. 

150.  Bonds,  when  to  be  delivered  to  obligee  (or  prosecution. 

Sift)  instil  lis  $  139.  No  injuncticm  shall  be  issued  to  stay  the  trial  of  any  pe^ 
in  i>«.s«»iai  ^^jfQgi  action  at  issue  in  a  court  of  law,  until  the  party  applying  ttere- 
for,  shall  execute  a  bond,  with  one  or  more  sufficient  sureties,  to  the 
plaintiff  in  such  action  at  law,  in  such  sum  as  the  chancellor  or  mas- 
ter allowing  the  injunction  shall  direct,  conditioned  for  the  paymeot 
to  the  said  plaintiff  and  his  legal  representatives,  of  all  monies  which 
may  be  recovered  by  such  plaintiff  or  his  representatives,  or  the  col- 
lection of  which  may  be  stayed  by  such  injtmction,  in  such  action  at 

(45)  1  R,  L.  p  48f>,  §  9.     {Hi)  lb.  p.  41)8,  § 21,  12  &  28. 
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kW)  ibr  flebt  or  damages^  aad  forcosts  tberein;  and  also finr  the  pay-    art^ 
meBt  of  such  costs  as  maj  be  awarded  to  them  in  the  court  of  chance 
17,  in  the  suit  in  which  such  iigunction  shall  issue. 

5  140.  No  iiijunotioB  shall  be  issued  to  0tay  proceedings  at  law  ia  p-  .^^^ 
any  personal  action,  after  verdici,  and  before  judgment  thereupon,  un«  vtnuet. 
ka  a  sum  of  mmiej,  equal  to  the  amount  Ibr  which  the  verdict  was 
giyen,  and  the  costs  of  suit,  shall  be  first  deposited  wi  A  the  court  of 
chancerj,  by  the  party  applying  for  such  injunction,  or  a  bond  for  the 
payment  thereof,  shall  be  given  as  herein  after  directed. 

5  141.  No  injunction  eiiall  issue  to  stay  proceedings  at  law,  in  ib.  afw 
any  personal  action,  after  judgntient,  wdess,  j«d«m«n». 

1.  A  sum  of  money  equal  to  the  full  amount  of  such  judgment,  in- 
clodui^  costa,  shall  be  first  deported  by  the  party  afplying  for  aucb 
ugimction,  or  a  bond  in  lieu  thereof,  be  given,  as  herein  after  directed ; 
afid) 

2.  Unless  such  party,  in  addition  to  tsach  d^posit^  shall  also  exe- 
cote  a  bond,  with  one  or  more  sufficient  sureties,  to  the  plaintiff  in 
t))e  said  judgment,  in  such  sum  as  the  chancellor  or  officer  allowing  the 
injunction  shall  direct,  conditioned  for  the  payment  to  the  said  plaintitf 
and  his  legal  representatives,  of  all  such  damages  and  costs  as  may  be 
awarded  to  them  by  the  court,  at  the  final  hearing  of  the  cause. 

S  142.  If  after  a  verdict  or  judgment  at  law,  any  monies  shall  be  JJjy^^'g* 
deposited  in  the  court  of  chancery,  pursuant  to  either  of  the  two  last  p^a  •«'• 
scions,  the  same  may  be  paid,  on  the  order  of  the  court,  to  die  plain- 
tiff in  such  action  at  law,  upon  his  executing  a  bond  to  the  people  of 
this  state,  in  a  penalty  double  the  amount  so  deposited,  with  such 
sureties  as  the  court  shall  approve,  conditioned  that  such  plaintiff  will 
pay  to  the  register  or  assistant  register,  as  the  case  may  l)e,  the  mo- 
nies which  he  shall  so  receive  and  the  interest  thereon,  or  any  part 
thereof,  according  to  any  order  or  decree  of  the  court  of  chancery, 
that  may  be  made  in  relation  to  the  same. 

d  143.  Whenever  the  monies  so  deposited  shall  be  paid  to  the  ProoMdings, 
plaintiff  in  the  action  at  law,  if  the  final  decision  of  the  cause  in  chan- 
cery be  against  the  party  obtaining  the  injunction,  the  chancellor  may 
order  any  bond  that  may  have  been  given  by  such  plaintiff,  to  be  can- 
celled, and  shall  continue  the  injunction  to  stay  the  collection  of  the 
judgment  at  law,  or  shall  compel  the  plaintiff  therein  to  cause  such 
judgment  to  be  satisfied  and  discharged  of  record. 

S  144.  No  iqjunction  shall  issue  to  stay  proceedings  a(  law,  in  any  ^1^^, 
action,  for  the  recovery  of  lands  or  of  the  possession  thereof^  after  ver-  ^'2J]j"^jJ^ 
^t,  unless  the  party  applying  therefor,  shall  execute  a  bond,  with 
one  or  more  sureties,  to  the  plaintiff  in  such  action  at  law,  in  euch  sum 
3s  the  chancellor  or  officer  allowing  the  injunction  shall  direct,  con- 
ditioned for  the  payment  to  the  plaintiff  in  such  action,  and  his  legal 
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TITLE  s.  repfesentatives,  of  all  such  damages  and  costs,  as  may  be  awarded  to 
them,  in  case  of  a  decision  against  the  party  obtaining  such  injunction. 

EmS^r-        S  145,  The  damages  to  be  paid  upon  the  dissolution  of  such  in- 
^^"^       junction,  shall  be  ascertained  by  reference  to  a  master,  and  shall  in- 
clude, not  only  the  reasonable  rents  and  profits  of  the  land  recovered 
by  such  verdict,  but  all  waste  committed  thereon,  after  the  grantiDg 
of  the  injunction. 

nepoeito,  S  146.  The  chancellor  shall  have  power  to  dispense  with  any  de- 
od  with^^  posit  of  monies  required  by  either  of  the  preceding  sections,  and  in 
lieu  thereof,  to  direct  the  execution  of  a  bond,  with  sureties,  condi- 
tioned to  pay  the  amount  so  required  to  be  deposited,  whenever  or- 
dered by  the  court  of  chancery ;  or  if  a  bond  is  already  required,  in 
addition  to  i^uch  deposit,  then  to  direct  the  enlargement  of  the  pe- 
nalty and  condition  of  such  bond,  as  may  be  requisite.  But  vriien- 
ever  such  deposit  shall  be  dispensed  with,  the  bond  so  substituted  or 
enlarged,  shall  be  executed  by  at  least  two  sufficient  sureties. 

ni.Kiidii«ndi  g  147^  Whenever  an  injunction  shall  be  applied  for,  to  stay  pro- 
ceedings at  law,  in  any  action  after  judgment  or  verdict,  on  the  ground 
that  such  judgment  or  verdict  was  obtained  by  actual  fi*aud,  the  chan- 
cellor shall  have  power  to  dispense  with  the  deposit  of  any  monies, 
or  the  execution  of  any  bond. 

fifnc^'hlSS     S  148.  The  sufficiency  of  the  sureties  in  any  bond,  executed  un- 
ucertained.  der  the  provisions  of  this  Article,  shall  be  ascertained,  either, 

1.  By  the  certificate  of  any  master  in  chancery,  stating  that  he  has 
inquired  into  the  circumstances  of  such  sureties,  and  is  satisfied  with 
their  sufficiency :  or, 

2.  By  the  affidavit  of  each  surety,  stating  that  he  is  a  householder 
resident  within  this  state,  and  that  he  is  worth  a  sum  equal  to  the 
amount  in  which  the  bond  shall  have  been  required,  over  and  above 
all  debts  and  demands  against  him. 

Every  such  certificate  and  affidavit  shall  be  annexed  to,  or  endors- 
ed on  the  bond. 

fflSd'^tJ.**  S  149.  Whenever  a  bond  shall  be  required  to  be  executed,  pursu- 
ant to  the  provisions  of  this  Article,  prior  to  the  issuing  of  an  injunc- 
tion, the  same  with  the  certificate  or  affidavit  above  required,  shall 
be  filed  with  the  register,  assistant  register  or  clerk,  before  the  sealing 
and  delivery  of  the  injunction. 

wiwoprwe-  ^  150.  The  chancellor  shall  direct  the  delivery  of  any  bond  exe- 
cuted under  the  provisions  of  this  Article,  to  the  person  entitled  to 
the  benefit  thereof,  for  prosecution,  whenever  the  condition  of  such 
bond  shall  be  broken,  or  the  circumstances  of  the  case  shall  require 
such  delivery. 
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ABTICLE  SIXTH.  ABT.& 

Cftke  Powers  and  Proceedings  of  the  Court,  upon  Bills  for  the 
Foreclosure  or  Satisfaction  of  Mortgages. 

Ssc.  151.  Upon  raeh  biUf,  coiurt  may  deeree  sale  of  premiaeii 
152.  Uiay  deene  payment  of  balaiioe  due  after  tale. 
15S.  Suits  at  law  proMbited,  after  filing  bUl. 
154>  Payment  of  balance  by  surety  of  inortgiq^e,  may  be  decreed. 
UKk  Proeeedinn  at  law  to  be  stated  in  biU. 


I56L  In  eertain  case,  execution  at  law  mtut  baye  been  returned. 
197.  Sales  of  mortgaged  premises,  when  and  by  whom  to  be  made. 
1A8.  Deeds  theieon;  their  effect. 
10.  Proceeds  of  sales,  how  applied. 

160.  Sorplns,  when  to  be  invested. 

101.  DefiBndant  may  dismiss  bill,  on  paying  portions,  &c.  due. 

182.  Proceedings  if  payment  made  after  decree  for  sale. 

108.  Proceedings  if  no  payment  made;  when  part  of  premises  to  be  sold. 

161.  Proeeedinipi  to  collect  subsequent  instalments. 

105.  In  what  cases,  the  whole  of  mortgaged  premises  to  be  sold. 
16S.  Proceeds  of  sales,  in  such  cases,  how  applied. 

$151.  Whenever  a  bill  shall  be  filed  for  the  foreclosure  or  satisfac*  dale  of  pre- 
tion  of  a  mortgage,  the  court  shall  have  power  to  decree  a  sale  of  the  decreed. 
mortgaged  premises,  or  such  part  thereof  as  may  be  sufficient  to  dis- 
charge the  amount  due  on  the  mortgage,  and  the  costs  of  suit.^'' 

S  162.  When  a  bill  shall  be  filed  for  the  satisfaction  of  a  mortgage,  ^22^  dM 
the  court  shall  not  only  have  power,  to  decree  and  compel  the  delive-  jfJ^JJ*5;. 
ry  of  the  possession  of  the  mortgaged  premises  to  the  purchaser  there-  *^^' 
o^  but  on  the  coming  in  of  the  report  of  sale,  the  court  shall  also  have 
power  to  decree  and  direct  the  payment,  by  the  mortgagor,  of  any  ba- 
lance of  the  mortgage  debt,  that  may  remain  unsatisfied  after  a  sale  of 
the  premises,  in  the  cases  in  which  such  balance  is  recoverable  at  law; 
and  for  that  purpose,  may  issue  the  necessary  executions,  as  in  other  j^'^'Mnp^ 
cases,  against  other  property  of  the  mortgagor,  or  against  his  person. 

S  15S.  After  such  bill  shall  be  filed,  while  the  same  is  pending,  ^"^^^^ 
and  after  a  decree  rendered  thereon,  no  proceedings  whatever  shall  be 
had  at  law,  for  the  recovery  of  the  debt  secured  by  the  mortgage,  or 
any  part  thereof;  unless  authorised  by  the  court  of  chancery. 

S  154.  If  the  mortgage  debt  be  secured  by  the  obligation  or  other  Paymtntby 
eyidence  of  debt  hereafter  executed,  of  any  other  person  besides  the  monffB«or. 
mortgagor,  the  complainant  may  make  such  person  a  party  to  the  bill, 
and  the  court  may  decree  pajonent  of  the  balance  of  such  debt  remain- 
ing unsatisfied,  aiier  a  sale  of  the  mortgaged  premises,  as  well  against 
such  other  person  as  the  mortgagor,  and  may  enforce  such  decree  as  in 
other  cases* 

S  155.  Upon  filing  a  bill  for  the  foreclosure  or  satisfaction  of  asuitosute 
mortgage,  the  complainant  shall  state  therein,  whether  any  proceed-  Sn^JT^ 
ings  have  been  had  at  law,  for  the  recovery  of  the  debt  secured  there- 
by, or  any  part  thereof;  and  whether  such  debt,  or  any  part  thereof, 
has  been  collected. 

(47)  1 R.  L.  p.  480,  §  U,  and  488,  §  21. 
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TTTLB  s.      ^  15$.  If  it  appear  that  any  judgment  bas  been  obtained  in  a  suit 
^^^^^^^  ^  law,  far  the  mmm  dwiaaded  bjr  sdch  bill,  or  any  part  thereof,  no 

taoBiiiiuri 
ntmu&A, 


^^^.  ^  Pi^^^^^ings  "kail  be  had  in  auch  case,  unleai  to  an  execution  against 


the  property  of  the  defendant  in  auch  judgment,  the  sheriff  shall  have 
returned  that  the  said  execution  k  unsatisfied,  in  whole  or  in  part, 
and  that  the  defendant  has  no  property  whereof  to  satisfy  such  execu- 
tion, except  the  mortgaged  premises. 

8^  ^        S  157.  All  sales  of  mortgaged  premises,  under  the  decree  of  the 
wbM  toiM    court  of  chancery,  shall  be  made  by  a  master  in  chancery,  in  the  coun- 
ty where  the  premises  or  some  part  of  them  are  situated,  unless  other- 
wise directed  in  the  decree  of  sale.^^ 

DaMbtiwre-  S  158.  Doods  shall  thereupon  be  executed  by  such  master,  which 
shall  vest  in  the  purchaser  the  same  estate,  (and  no  other  or  greater,) 
that  would  have  vested  in  the  mortgagee,  if  the  equity  of  redemption 

ThaureSMt  had  been  foreclosed;  and  such  deeds  shall  be  as  valid  as  if  the  sanoe 
were  executed  by  the  mortgagor  and  nK)rtgagee,  and  shall  be  an  entire 
bar  against  each  of  them,  and  against  all  parties  to  the  suit  in  which 
the  decree  for  such  sale  was  made,  and  against  their  heirs  respectively, 
and  all  claiming  under  such  heirs/® 

ProeewboT  S  159.  The  proceeds  of  every  sale  made  under  the  decree  of  a 
'*'*'  court  of  chancery,  shall  be  applied  to  the  discharge  of  the  debt  adjudg- 
ed by  such  court  to  be  due,  and  of  the  costs  awarded ;  and  if  there 
shall  be-  any  surplus  it  shall  be  brought  into  court  for  the  use  of  the 
•defendant,  or  of  the  persop  who  may  be  entitled  thereto,  subject  to  the 
order  of  the  court.^® 

tbJatoh*       ^  ^^'  '^  ^^^  surplus,  or  any  part  thereof,  shall  remain  in  th^ 
inrflitMt.      said  court  ibr  the  term  of  three  months,  without  being  applied  for,  (he 
chancellor  shall  direct  the  same  to  be  put  out  at  interest,  under  the 
direction  of  the  court,  for  the  benefit  of  the  defendant,  his  representa- 
tives or  assigns,  to  be  paid  to  them  by  the  order  of  such  court.^® 

Wbubuito  S  161.  Wh^oever  a  bill  shall  be  filed  for  the  sati&ia^Ttion  or  fore- 
on  p*3r«jjj^t  closure  of  any  mortgage,  upon  which  there  shall  be  due  any  interest, 
or  any  portion  or  instalment  of  the  principal,  ^d  there  shall  be  other 
portions  or  instalments  to  become  due  subsequently,  the  bill  shall  be 
dismissed,  upon  the  defendaat's  bringing  into  court,  at  any  time  be- 
fore the  decree  of  sale,  the  principal  and  interest  due,  with  costs/* 

^rocMdingi  $  l&L  If  after  a  decree  for  sale  entered  againat  a  defi^ndant  in 
such  case,  he  shall  bring  into  court  the  principal  and  interest  doe> 
with  the  costs,  the  proceedings  in  the  suit  shall  be  stayed ;  bat  the 
court  shall  enter  a  decree  of  foreclosure  and  sale,  to  be  enforced  by  a 
further  order  of  the  courts  upon  a  subsequent  default  in  the  payment 
of  any  portion  or  instalment  of  the  principal,  or  of  any  interest  there- 
after to  grow  due.*^ 
"  '* '  '  I     ■  ■■  I  I.  .  I..  _  ■  ■  1^  I  ,■  — ■ 

(48)  1  H.  L.  p.  490,  §  11.    <49)  lb.  §  12. 
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S  16S.  If  the  defendant  fthell  not  bring  into  court  the  amoiint  due,    art.  7. 
with  costs,  or  if  (or  any  other  cause,  a  decree  shall  pass  for  the  com-  ^J^'"'*^ 
pfattnant,  the  court  shall  direct  a  reference  to  a  master,  to  ascertain  P^JT^ 
and  report  iSb  situation  of  the  mortgaged  premises ;  and  if  it  shall  ap- 
pear that  the  same  can  be  sold  in  parcels,  without  injury  to  the  in- 
terests of  the  parties,  the  decree  shall  direct  so  much  of  the  said  pre- 
mises to  be  sold,  as  will  be  sufficient  to  pay  the  amount  then  due  on 
sochtncHlgage,  with  costs  ;  and  such  decree  shall  remain  as  security 
for  any  subsequent  de&ult^'' 

5 164.  If  in  the  case  menticmed  in  the  last  preceding  section,  there  soiiMqiMnt 
shall  be  any  default  subsequent  to  such  decree,  in  the  payment  of  any  ttc 
portion  or  instalment  of  the  principal,  or  of  any  interest  due  upon  such 
mortgage,  the  court  may,  on  the  petition  of  the  complainant,  by  a  fur- 
ther order  founded  upon  such  first  decree,  direct  a  sale  of  so  much  of 

the  mortgaged  premises  to  be  made  under  the  said  decree,  as  will  be 
lofficient  to  satisfy  the  amount  so  due,  with  the  costs  of  such  petition 
iod  the  subeequent  proceedings  thereon ;  and  the  same  proceedings 
Aall  be  had,  a»  often  as  a  default  shall  happen/^ 

5 165.  If  in  any  of  the  foregoing  cases,  it  shall  appear  to  the  court,  wb^iviioto 
that  Ae  mortgaged  premises  are  so  situated,  that  the  sale  of  the  whole  S^  C?mS^ 
will  be  most  beneficial  U>  the  parties,  the  decree  shall,  in  the  first  in* 

stance,  be  entered  for  the  sale  of  the  whole  premises  accordingly/*^ 

$  166.  In  such  case  the  proceeds  of  such  sale  shall  be  applied  as  Appiieatioa 
weU  to  the  interest,  portion  or  instalment  of  the  principal  due,  as  to-  *' p^*^' 
wards  the  whole  or  residue  of  the  sum  secured  by  such  mortgage,  and 
not  due  and  payable  at  the  time  of  such  sale;  and  if  such  residue  do 
not  bear  interest,  then  the  court  may  direct  the  same  to  be  paid,  with  a 
deduction  of  the  rebate  of  legal  interest,  for  the  time  during  which 
racb  residue  shall  not  be  due  and  payable ;  or  may  direct  the  balance 
of  the  proceeds  of  such  sale,  after  paying  the  sum  due  with  costs,  to 
be  put  out  at  interest,  for  the  benefit  of  the  complainant,  to  be  paid 
to  him,  as  the  instalments  or  portions  of  the  principal,  or  the  interest, 
may  become  due,  and  the  surplus  for  the  benefit  of  the  defendant,  his 
rapresentatiyes  or  assigns,  to  be  paid  to  them  on  the  order  of  the 
court*'' 

ARTICL£  SEVENTH. 

Of  Proceedings  in  relation  to  the  Conveyance.of  Lands  by  tn* 
/ante J  and  the  Sale  and  Disposition  of  their  Estates. 

Sic.  107.  Infiyitg  hoUiDg  landf  in  tnut»  fte.  how  eompeOed  to  eonrty* 
les.  BSkI  of  meh  eonTeyuice. 
100.  Spodile  ptffonMiiee,  ^  inAut  heii',  of  ooatiabts  of  uoostor,  may  be  detrttod^ 

170.  lafimta  owning  real  property,  nuiy  apply  for  Mk  thereof. 

171.  Gwffdiane  to  be  appointed. 

172.  Gwdteni  to  giro  bond;  eondltion  thereof. 

(47)  IR.  L..p.480,§12. 
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TITLE  S.   See.  173.  Boad,  wb«n  to  be  protecnted. 
yj/m>^''^^  174.  Reference  to  maiter  to  exemine  application. 

179.  When  eouit  to  Mrthoriee  tale,  it:  of  landa. 

176. .  But  no  diapositoQ  to  be  made  eontnury  to  aay  Will. 

177.  Contracts  forialet,  &c.  to  be  reported;  conreyancei  thereon. 

ITS.  fiiect  of  tales  and  conreyaacea. 

ITBi  lafiuit  a  ward  of  oouit;  appUeatioo  of  proceeds  of  salaa. 

180.  Interest  of  infant  in  proceeds  of  sale. 

181  &  182.  How  claiin  of  dower  in  lands  sold,  to  be  satisfied. 

Infant  tnss-  S  167.  Whenever  any  infant  shall  be  seised  or  possessed  qf  anjr 
ilJ^^iUly  lands,  tenements  or  hereditaments,  by  way  of  mortgage,  or  in  trust 
only,  for  others,  the  court  of  chancery,  on  the  petition  of  the  guardian 
of  such  infant,  or  of  Any  person  in  any  way  interested,  may  compel 
such  infant  to  convey  and  assure  such  lands,  tenements  and  heredita- 
ments, to  any  other  person,  in  such  manner  as  the  said  court  shall  di- 
rect/8 

EffeetofcoD-     S  168.  Evcry  conveyance  or  assurance,  made  pursuant  to  such  or- 
veyance.      ^^^  j^j^^j]  j^  ^  g^^j  ^j^^  cfTectual  in  the  law,  as  if  the  same  were 

made  by  such  infant  when  of  lawful  age.*® 

NrronnsDce  ^  169.  The  court  of  chancery  shall  have  power  lo  decree^  and  Coat 
SrfStuS* '  P^'  a  specific  performance,  by  any  infant  heir  or  other  person^ oC any 
bargain,  contract  or  agreement,  made  by  any  party  who  may  die  be- 
fore the  performance  thereof,  on  petition  of  the  executors  or  admiiUBlni- 
tors  of  the  estate  of  the  deceased,  or  of  any  person  or  persons  interest- 
ed in  such  bargain,  contract  or  agreement,  and  on  hearing  all  parties 
concerned,  and  being  satisfied  that  the  specific  performance  of  such 
bargain,  contract  or  agreement,  ought  to  be  decreed  or  compelled/* 

Application       S  HO.  Any  infant  seised  of  any  real  estate,  or  entitled  to  any  tciciP 
^dTlleuto  of  for  years  in  any  lands,  may,  by  bis  next  friend  or  by  hi&  guardian,  ap- 
Mfantf.       ply  ^  ^g  court  of  chaucery ,  for  the  sale  or  disposition  of  his  property^ 
in  the  manner  herein  after  directed.^^ 

osardiani.  S  171-  On  stich  application^  the  court  shall  appoint  qob  or  moft 
suitable  petsons,  guardians  of  such  infant,  in  mlaticm  ta  the  pfoceed- 
ings  on  such  application.^^ 

TogiveboBd.  S  172.  The  guardisus  shall  give  bond  to  the  in&nt,  to  be  filedwitfi 
the  register  or  assistant  register,  in  such  penalty,  ^ith  snch  suretieiy 
and  in  such  form  as  the  court  shall  direct,  conditioned  for  the  feithfti 

itseoedUiaB.  performance  of  the  trust  reposed ;  for  the  paying  over,  investing  sad 
accounting  for  all  monies  that  shall  be  received  by  such  guardian^ 
according  to  the  order  of  any  court  having  authority  to  give  direc- 
tions in  the  premises ;  and  for  the  observance  of  the  orders  and  direc- 
tions of  the  court,  in  relation  to  the  said  trust. ^^ 

When  to  Be  S  173«  If  such  bond  be  forfeited,  the coiu-t  shall  direct  it  to  be  pro- 
secuted,  for  the  benefit  of  tlie  party  injured.*® 


.  OS)  IR.  L.  p.  148,  §  7.    (49)  Laws  of  1814,  p.  129,  §  3.    (SO)  I  b.  p.  ISB,  §  IjeCUl^ 
p.l03,§2. 
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S  1^4  Upon  the  filing  of  such  bond,  the  court  may  proceed  in  a    art.  7. 
mmtmy  mantier,  by  reference  to  a  maeter,  to  inquire  into  the  merits  ^^2^ 
of  such  application.^*  '  *  «»•«»•'• 

$  175.  Whenever  it  shall  appear  satisfactorily  that  a  disposition  8aie,ae,of 
of  any  part  of  the  real  estate  of  such  infant,  or  of  his  interest  in  any  «7uioiiud? 
term  for  years,  is  necessary  and  proper,  either  for  the  support  and 
Maintenance  of  such  infant^  or  for  his  education;  or  that  the  interest 
of  sued  infant  requires,  6r  will  be  substantially  promoted  by,  such  die* 
position,  on  account  of  any  part  of  his  said  property  being  exposed  to 
waste  and  dilapidation,  or  on  account  of  its  being  wliolly  unproduc- 
tive, or  for  any  other  peculiar  reasons  or  circunntances,  the  court 
tDxj  order  the  letting  for  a  term  of  years,  the  sale,  or  other  disposi* 
tioD  of  such  real  estate  or  interest,  to  be  made  by  such  guardian  or 
guardians  so  appointed,  in  such  manner,  and  with  such  restrictions, 
as  shall  be  deemed  expedient.  ^^ 

5  176.  But  no  real  estate  or  term  for  ^ears,  shall  be  sold,  leased  But  not  000. 
or  disposed  of  in  any  manner  against  the  provisions  of  any  last  will,  ^1?^^ 
or  of  any  conveyance,  by  which  such  estate  or  term  was  devised  or 
granted  to  such  infant/' 

$  177.  Upon  an  agreement  for  a  sale,  leasing  or  other  disposition  saiM^ae.io 
of  such  properly,  being  made  in  pursuance  of  such  order,  the  same  ^^^^*^ 
aball  be  reported  to  the  court  on  the  oath  of  the  guardian  making  the 
same;  and  if  it  be  confirmed,  a  conveyance  shall  be  executed  under  co&veyta. 
the  directions  of  the  court.  *^* 

S  178.  All  sales,  leaaas,  dispoaitions  and  eenveyancesy  made  in  Effect  or 
good  faith  by  the  guardian,  in  pursuance  of  such  orders,  when  so  .con-'  **" 
firmed,  shall  be  valid  and  eSectual  as  if  laade  by  such  inia^t  when  of 
foliage.*' 

S  179.  From  the  time  of  aueh  applieaiiea'  to  the  court,  the  isfant  AppUeadon 
shall  be  considered  a  ward  of  the  court,  so  far  as  relates  to  sriicfa  pro-  Ir^SL 
perty,  its  proceeds  and  income  ^  and  the  court  shall  make  order  for 
the  application  and  disposition  of  the  proceeds  cf  sucfh  property,  and 
iorthe  investment  of  the  surplus*  belonging  to  such  infant,  so  as  to  se- 
^re  the  same  for  the  benefit  of  ^ch  infimt,  and  sAtfU  direct  a  return 
rfsuch  investment  and  disposition  to  be  made  onoatb,  as  soon  as  may 
be,  and  shall  require  accounts  to  be  rendered  periodically  by  any  guar'  A«opBnti«f 
4ian.  or  other  person  who  may  be  entrusted  with  the  disposition  of  the  <^^'""^  . 
iBooiiie.cf  auch  proceeds*.*^ 

i  MO;  No  sale  made^as  aforesaid^  of  the  real  estate  of  any  infant!,  Rigiit«ofio- 
diall  give  to  such  inihht  any  other  or  greater  interest  or  estate  in  the  ^i'oirMitu 
IMeeda  of  aueh  side,,  than  he  hacl  in  the  estate  so  spld  ^  but  the  Haid  • 
(Meella.  Aali  be  deeiaed  reel.estete^of  the  aame  nature  as  the  proper- 

(Sl)U«rtori814»p.l2S,§l;  oflSlS^p  ieB,§3     (»)  n».  p.  101^  §  8  St  4.    («>  Ik 
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TiTLK  3.  $  181.  If  ibe  real  estate  of  any  infimt,  or  any  part  of  it,  shall  be 
^^^^^^^  subject  to  dower,  and  the  person  entitled  thereto,  shall  consent  in  vii- 
ISSid^  ting  to  accept  a  gross  sum  in  lieu  of  such  dower,  or  the  permanent  ish 
vestment  of  a  reasonable  sum,  in  such  manner  as  that  the  intereat 
thereof  be  made  payable  to  the  person  entitled  to  the  said  dower,  du^ 
ing  life,  the  court  may  direct  the  payment  of  such  sum  in  gross,  or  the 
investment  of  such  sum,  as  shall  be  deemed  reasonable,  and  shall  be 
acceptable  to  the  person  entitled  to  such  dower,  in  manner  aforasaid; 
which  sums  so  paid  or  invested,  shall  be  taken  out  of  the  proceeds  of 
the  sale  of  the  real  estate  of  such  infant.'^ 

^Mwtu  iM  $  iSi,  Before  any  such  sum  shall  be  paid^or  such  investment  mackb 
the  court  shall  be  satisfied  that  an  effectual  release  of  such  right  of 
dower  has  been  executed,'^ 


TITLE  III. 

OF  THE  SUPREME  COURT. 

ftse.  1.  Powan  and  juisdietiQii  of  the  ooort. 

2.  Tenni  oTUm  court;  timM  of  comBMnciag  Umib. 
8.  Plaeei  of  holding  tbo  MTend  termt. 
4.  How  long  tenas  nay  be  hold. 

6.  Duationof  tcnat,  as  raapactt  moaoM;  liitaaadntemof|nrOMaa. 
a.  Hofr  eouit  adjonmed,  on  fiulara  of  any  jodga  to  attand. 

7.  Cottfltahlet  and  theriff  to  attend  eonrt;  tkeir  companfation. 

8.  8aali  of  tha  eooit  ntainad. 

9  k  10.  Procen,  how  to  be  made  retnmabla,  and  how  taitad- 
U*  Pifoaaadiiisiy  Ita*  bania  wImnd  to  ba  atatad. 

15.  Commonntondaji,  fte. to  ba  daiignatad  by  eoait. 
18.  Claikfl  to  attend  each  term;  to  poeeatt  like  powen,  kt, 
14  Claikfl  to  appoint  depntiet;  oath  to  be  taken  by  them. 
1&  Powan  and  dntiae  of  d^pntifOfl,  inabiaiieay  ft«.  of  aleck. 

16.  Papere  may  be  remored  from  elerfcf '  offieee  by  oovrt. 

17.  CertaiB  papen  may  ba  deitroyad,  on  order  of  conrt 

18.  Copiaaofiaport^tobaitamiahadbyanpreaMaonfCiapattit. 
1$.  Power  of  ooort  to  amend  piaetice. 

20.  To  regulate  lupreme  court  coauniitionerf. 

n.  To  compel  particf  to  produce  booki ,  papen,  Ac. 

82.  To  pnecribe  caeca  where  diacofcry  waaj  be  compcUad,  ftc. 

28.  ProceedingB  to  obtain  diicorery;  order  thereon. 

84.  In  what  caeca  and  by  whom  order  may  be  vacated. 

25.  Proceodingt  may  be  atayed,  nntil  order  obeyed. 

26.  Limitation  on  power  of  court,  in  compelling  diieorery. 

27.  Pl^wn,  &c.  produced  on  order,  how  fiu*  CTidence. 
2B.  Duty  of  jnstieea  to  nvite  rulcf  at  certain  timca. 

ttapAWAri  k.  Si,  The  supreme  court  shall  possess  the  powers,  and  exercise  tha 
^  jurisdiction,  which  belonged  to  die  supreme  court  of  the  colony  of 
New- York,  with  the  exceptions,  limitations  and  additions,  created  and 
imposed  by  the  constitution  and  laws  of  this  state. 

TMiBiof  the  g  2,  There  shall  be  four  several  terms  of  the  supreme  coivt  hM 
m  each  year,  commencing  as  follows,  viz:  On  the  first  Mondays  of 
January,  May  and  July,  and  the  third  Monday  of  October;  which 

(54)  Lawi  of  1816,  p.  1Q8,  §  6  &  6. 
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said  terms  «hii!l  respectiTely  be  called  the  January,  May,  July,  and  title  3. 
Oetober  ternM  of  the  said  court.**  v^^r^^ 

S  9,  The  terms  shall  be  held  at  the  following  places :  ^**'"*^eiiw 

1.  He  January  and  October  terms  in  each  year,  at  the  Capitol  in 
tfaecify  of  Albany: 

s.  Tlie  May  term,  in  each  year,  at  the  City-Hall  in  the  city  of 
New-York:  and, 

3.  The  July  term,  in  each  year,  at  the  Academy,  in  the  town  of 
Clica," 

9  4.  The  several  terms  may  be  continued  and  held  from  the  com-  Howioof 
nencement  thereof,  until  and  including  the  iSfth  Saturday  after  the 
conmieixcement  of  each  term ;  but  no  argument  of  any  cause  shall  be 
httri  daring  the  fifth  week  of  any  term,  unless  by  the  consent  of  par* 
^  or[lheir  oounseL** 

S  5.  Each  term,  so  fiir  as  respects  the  issuing,  teste,  and  return  of  PiMM,irijH 
(irocesB,  except  subpoenas,  attachments  and  writs  of  habeas  carpu9y  and  when  to 
iball  be  considered  as  endine  on  the  second  Saturday  after  its  ooni*  uiM«d  s&dft- 
menoement     All  process,  except  where  otherwise  proyided.  by  htw^ 
if  issued  in  term,  may  be  tested  on  any  day  in  that  term,  and  made 
retomable  on  any  day  in  the  same  term,  or  the  next  term ;  and  if  is- 
md  in  the  vaeatioti,  may  be  tested  on  any  day  in  the  preceding  tenui 
and  be  made  returnable  on  any  day  in  the  next  term.*^ 

S  6.  If  by  reason  of  any  casualty,  neither  of  the  justices  of  the  said 
eonrt  shall  attend  at  any  term  thereof,  on  the  first  day  of  suefa  term,  xiuZSHi^ 
dbll  be  the  duty  of  the  clerk  of  the  said  court,  at  any  time  after  five  ^'"^^^ 
o'ekick  in  the  afternoon  of  such  day,  to  open  the  said  court  by  procla- 
oation,  and  immediately  to  adjourn  the  same  to  the  next  day,  and  sq 
to  (^n  and  adjourn  the  said  court  from  day  to  day,  until  the  justices 
of  the  said  courts  or  <me  of  them,  shall  appear;  when  the  court  shall 
proceed  to  business,  as  if  it  had  been  opened  and  adjourned  by  a  justice 
thereof." 

9  7»  The  sheriff  of  the  county  in  whieh  any  term  of  the  court  shall  sbwiffawi 
^  held,  shall,  before  the  commencement  of  such  term,  summon  two  att«ideo«t. 
constables  of  his  county  to  attend  the  same.    The  said  sherifi^  and  the 
constables  so  summoned,  shall  attend  the  court  during  its  sitting:  and 
the  compensation  allowed  by  law  for  such  attendance,  shall  be  paid 
«*  of  the  treasury  of  this  state.  *• 

5  8.  Hie  three  seals  of  the  court  heretofore  devised,  and  of  which  setii. 
t  description  in  writing  has  been  deposited  and  recorded  in  the  oflSce 
t'  the  secretary  of  this  state,  shall  continue  to  be  the  seals  of  the  court ; 

ttid  each  clerk  shall  have  the  custody  of  one  of  them.*^ 

--- -■-  — —  ■■■-■'—  —   ■'  ■   ■        I  ■■  „   ..     .    ■ 

(«)L>inori828»p.a06,$l*    (06)  lb.  1827,  p.  61.    (ST)  1  R.  L.  p.  816^  f  1.    (6B)  A. 

H  (6»)Uwiofi8ao^p.9eo.  (eo)lB.L.^8ai^§& 
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TITLE  a.      $  d.  AU  process  reiumaUe  is  the  mi  cewt  shall  be  ni«de  roUn* 
^^"^^^^  able  as  follows:  ^^  Before  our  justices  of  our  supreme  court  of  kriiGl* 

Froemi,  how  .»  •  t  * 

r«(um«bio.  ture,  at  the  Capitol  in  the  city  ef  Albany,"  or  ^^at  the  City-HaSin 
the  city  of  New- York,"  or  "  at  the  Academy  in  the  town  of  Utica,"  as 
the  case  may  be.** 

How  toited.      '&  10«  AU  process  issuing  out  of  the  supreme  court,  shall  be  teated 

in  the  name^of  the  chief  justice,  or  if  there  be  no  chief  justice,  in  tb 

name  of  any  justice  of  the  court.*' 

B^forttwbom     ^  H.  Proceedings  in  the  said  court,  and  all  pleadings  and  reconk 

f^^^      therein,  shall  be  stated  to  be  ^^  before  the  justices  of  the  supreme  court 

ol  judicature,  of  tfae  people  of  tb^  state  of  New-York."*^ 

Common  re-      S  Id.  The  court  shall,  from  time  to  time,  by  general  rules,  dssig^ 
*^  ^'*'     oatG  such  days  in  each  term,  for  common  return  day3,  and  for  tk 

transaction  of  such  special  business,  as  shall  be  assigned  for  such 

day*;** 

duti^"r^       S  1^  At  each  terra  of  Ihe  court,  it  shall  be  the  duty  of  the  derk 
^^'^'^        nsiding  in  tibe  place  ia  which  the  same  is  heU,  to  attendand  officiali 

fv  derk..    Each  cleric  of  Idbe  court  shall  have  the  like  powers,  and  be 

subject  to  the  like  duties.^ 

DepotiM  of       $  14.  Each  of  the  clerks  of  the  supreme  court  shall  appoint  some 
*****         proper  person  to  be  his  deputy,  by  writing  under  his  hand  and  seal, 
Their  oath,   to  bo  filed  iu  hiS  office.     Every  person  so  appointed  deputy,  shall  take 
and  subscribe  the  eooslitutioQal  oetb  of  ofiice. 

Their powM     ^  15.  Whenever  a  eterk  of  the  supreme  court  shall  be  absent  frott 

4te.ofrierk».the'0oufily  whore  his  office  is  situated,  or  shall  be  incapable  of  p^- 

formmg  the  duties  of  bis  office,  and  whenever  his  office  shall  be  va* 

cant,  his  deputy  so  appointed,  may  perform  all  the  dMies  appertainiif 

to  suck  office,  during  such  absence,  inability  or  vacancy. 

Bemovai  of  ^  Iff.  The  justices  of  the  supreme  court,  may,  from  time  to  time, 
direct  the  removal  of  such  records  and  papers,  as  they  shall  think  pr^ 
per,  from  the  clerks'  offices  in  the  city  of  New-York  and  the  town  rf 
Utica,  to  the  clerk's  office  in  the  city  of  Albany ;  «id  may  also  from 
time  to  time  direct  the  removal  of  any  papers  m  a  cause,  iSrom  oaa 
clerks  office  to  another.^^ 

Certain  pa-  S  17.  The  court  may  also  from  time  to  time,  by  an  onjer  to  be  en- 
dertroyod.  torod  lu  the  minutes  tbereof,  direct  either  of  th^  clerks  of  die  court,  to 
destroy  any  pleadings,  nisi  prius  records  or  ventres^  now  filed,  or  that 
tMcy  hereafter  be  filed  in  either  of  the  clerk's  offices^  which  the  court 
shall  deem  to  have  become  useless ;  but  this  provision*  shall  not  au* 
thorise  fhe  destructionof  any  judgment  rolls,  records  or  prooesis  ^ 
herein  before  enumerated.^^ 

Reporta,  eo.      $  18.  The  suprevie  ce^rt  reporter  diall  at  his  own  expense,,  deliver 
CddMd.     one  copy,  bound  in  leather,  of  each  successive  volume  of  the  report! 

Cei)UwBon8BB^p.208,§2.    (6S)  1 IL  L.  p.  818,  ^  9  «t  S.    (88)Ib.pm§7. 
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piribKriwdhf  hkn,  t9  th»  <»v«nil  clerks  of  the  Aupreme  cotrt,  and  to  titlbs. 
thft  ragiBtar  and  ttsistaot  roister  of  the  court  of  chancery,  for  tho  use  ^^^^v^^p^ 
of  dmw  coarts;  and  also  to  the  secretary  of  state  ao  many  copiea  ai 
ihall  be  aaflkient  to  supply  the  aeveral  courts  of  common  pleas  in  this 
state,  with  one  copy  each.*^ 

S  19.  The  vsu'preme  court  shall  have  power,  from  time  to  time,  by  rreotke. 
general  rales,  to  establish,  modify,  alter  and  amend  the  practice  in  the 
said  court,  in  the  cases  not  provided  for  by  any  statute. 

S  80.  In  cases  not  otherwise  provided  for,  the  supreme  court  shall  JlJJUJJJ^. . 
have  power,  from  time  to  time,  by  general  rules,  to  prescribe  the  ca-  ■»««*•"• 
ses  in  which  supreme  court  commissioners  may  grant  orders  to  stay 
proceedings  in  causes  and  matters  pending  in  the  said  court,  and  upon 
process  issued  therefrom ;  the  effect  of  such  orders ;  and  the  terms 
aad  conditions  on  which  they  shall  be  granted. 

S2I.  The  supreme  court  shall  have  power  in  such  cases  as  shall  Tocompei 

*  *  ,  ^  produntioQ  of 

oe  deemed  proper,  to  compel  any  party  to  a  suit  pending  therein,  to  p^p^i  ^• 
produce  and  discover  books,  papers  and  documents  in  his  possession 
or  power,  relating  to  the  merits  of  any  such  suit,  or  of  any  defence 
therein. 

'S  S2.  The  court  shall,  by  general  rules,  prescribe  the  cases  in  To  iirMeribo 
which  such  discovery  may  be  compelled,  and  the  proceedii^gs  for  that 
porpose,  where  the  same  are  not  herein  provided ;  and  therein  the 
court  shall  be  governed  by  the  principles  and  practice  of  the  court  of 
dume^  in  9ffiypellUMjr  discovery^  except  that  the  costs  of  such  pro- 
ceedings shall  always  be  awarded  in  the  discretion  of  the  court 

S  SS.  To  entitle  a  party  to  any  such  discovery,  he  shall  present  a  procwdiogi. 
petition,  verified  by  oath,  to  the  court,  or  to  any  justice  thereof,  or  to 
any  circuit  judge  in  vacation,  upon  which  an  order  may  be  granted  by  ^'^' 
tite  court  or  such  officer,  for  the  discovery  sought,  or  that  the  party 
against  whom  the  same  is  sought  should  shew  cause  why  the  prayer 
of  such  petition  should  not  be  granted. 

S  24.  Every  such  order  may  be  vacated  by  the  ofiioer  granting  the  ordw,  wUn 
wne,  or  by  the  court,  ;«.SdT*^ 

1 .  Upon  satis&ctory  evidooce  that  it  ought  not  to  have  been  granted : 

2.  Upon  the  discovery  sought,  being  made : 

3.  Upon  the  party  required  to  make  the  discovery,,  denying  on 
oath,  the  possession  or  control  of  tite  beoks^  papers  or  docttments,  or- 
dered to  be  produced. 

3  S6.  The  court  shall  provide  by  genelral  rules,  for  the  staying  of  Bnfordi* 
the  proceedings  of  any  party,  against  whom  such  discovery  shaU  have  ^'^^' 
keen  ordered,  either  by  the  court  or  by  an  oflScer,  until  the  same  shall 
bave  been  complied  with  or  vacated. 

(S4)iE.L.p.8ao,$ia. 
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mun,  ^j|g.  In  caie  of  the  puty  mfaaittg  or  negkctiDg  to  obey  Mich  ir^ 
Ik  ud  iioto.  ^  ^  ^  ^'^'^^^t  within  such  time  as  the  court  flhdll  deem  rewoi» 
■toofpow.  i\i^  iiiQ  court  may  non-suit  him,  or  may  strtke  out  any  plea  or  notioe 
he  may  hare  given,  or  may  debar  him  fiom  any  particular  defancem 
rehtion  tojifhifib  """h  Hismvery  was  sougttf ;  and  the  power  of  the 
court  to  compfBl  such  discovery,  shall  be  confined  to  the  remedies 
herein  provided,  and  shall  not  extend  to  authorise  any  other  proceed- 
ings against  the  person  or  property  of  the  party  so  refusing  or  nej^- 
ing. 

SStTa^pit     S  87*  The  books,  papers  and  documents  produced  under  any  or- 
^^        der  made  in  pursuance  of  the  preceding  sections,  shall  have  the  same 

effect,  when  used  by  the  party  requiring  them,  as  if  produced  upon 

notice,  according  to  the  practice  of  the  court. 

ft<i|jMtob6  $  28.  The  justices  of  the  supreme  court,  within  two  years  after 
this  Chapter  shall  commence  and  take  eflfect,  and  at  the  expiration  of 
every  seven  years  thereafter,  shall  revise  the  rules  of  the  said  court, 
with  a  view  to  the  attainment,  so  far  as  may  be  practicable,  of  the  fol- 
lowing improvements  in  the  practice : 

1.  The  abolishing  of  fictitious  and  unnecessary  process  and  pro- 
ceedings: 

2.  The  simplifying  and  abbreviating  of  pleadings  and  proceedings: 
8.  The  expediting  the  decisibn  of  causes: 
4.  The  diminishing  of  costs :  and, 
6.  The  remedying  of  such  abuses  and  imperfections,  as  maybe 

found  to  exist  in  the  practice,  in  any  class  of  actions  cognizable  in  the 
court. 


TITLE  IV. 

OF  THE  CIRCUIT  COURTS,  SITTINGS,  AND  COURTS  OF  OYER  AND 

TERMINER. 

Bbc.  1.  DirUioii  of  ftate  into  eight  eireuiti. 

3.  CiffOttiti  tnbjeet  to  altendloA  bj  leglditim. 
a  PowenofeirciiitjiMigei. 

4.  F6ar  eirenitt  each  yeu  to  be  held  in  New-Yorfc,  and  two  in  all  otber  eovaCiei- 
a.  Ti— »  end  fUmw  of  holdiny  them,  when  md  how  oRen  nppohited. 

6.  Flaeet  at  which  eooHa  shall  be  appointed  to  be  held. 

7.  Uiti  of  appointmentt  to  be  tranamitted  to  eoonty  elerfcf . 
a.  And  tottate  printer;  how  to  be  poUithed. 

0.  Mode  of  pnUioatioii;  ezpcnae  how  defrayvd. 

10.  Coorti  to  be  held  daring  pleasure  of  the  judge. 

11.  Gimnts  in  New-Toik  may  be  adjoomed. 
IS.  XMj  of  eireoit  judges  to  attend  eifcnits,  Btc 
la  Powers  and  duties  o(  eircuit  courts. 

14.  Each  justice  of  supreme  court,  and  each  circuit  judge,  may  hold  circuits  awl  pN' 

side  in  courts  of  oyer  andtenniner. 

15.  Notice  of  racancy  in  office  of  circoit  judge,  to  be  giren. 

16  Circuit  judge  to  gire  notice  of  his  inability  to  hold  courts. . 

17  &  18.  Who  to  hold  circuits,  Ike.  in  such  cases ;  expense,  how  paid. 

19.  Circuits  &  oyer  and  terminer,  how  adjourned,  if  judge  does  not  appear  on  Unt  dsf  • 

20.  If  judge  attends  on  second  day,  courts  to  be  opened. 
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2i  Fewont  recqf  iT.<id,  Itc  to  ippcMrat  nert  court  after  JJut  which  faUed.  V^V^^ 

St  IVoceedsngs  H'cooBff  judges  do  not  attend  to  form  oyer  and  terminer. 

•i  Wtir  ■piniiiimml  of  ciwH  to  ie  iifc»  wfcea  Mtun  hM  o»<mnd. 

251  Nctioa  of  appointmeBi  tobapsUifhcdin  ttate  papar. 

)8L  Sittiagf  for  New- York,  how  appointed  and  held. 

W.  Atenn  tolntartcBahefiireilttiiigof  aiMh  eoart;  netica,  Ike. 

&  Wheaaidby  whaAcoortaaf  #fara&dtaraiaertobahald. 

29.  Powenofconrta  of  oyer  and  terminer. 

301  To  cry  tedfeCMenU  fond  U  geaaral  letiions. 

n.  Maf  afl»d  cmtaw  iadialBMato  to  aaaaiMu,  lo  ba  tried* 

&.  Conauaaions  of  oyer  and  terminer,  by  goremor  and  ■enatc. 

n.  TIbm,  ite.  of  holding  cooit  to  be  tpecified;  commiaaiont  to  ba  faeordad. 

9t  Copy  of  eomauaaion  to  be  tent  to  diatrict'Utdniay. 

ISl  l^peeial  coiiit>  o^  oyer  and  terminer  may  be  appointed  by  circnit  jlidga. 

Ml  Appoiataaenttobe  •antto  dia(rftet«tt«may. 

17.  ftaocpc,  whm  to  be  iffved  by  diftriet  attoni$y. 

18.  Conteota  of  precept. 

ML  Sheriff  to  pabiiah  prockmatioa;  expenie  thereof. 
40-  Scale  of  eovrta  of  oyer  and  teiminar. 
41  Ic  48.  Proceat  of  cooita,  how  to  be  tei ted. 
41  WcHiiiitty-  he  direeted  hitO'aay  ttmatp 

U.  Clarica  eCeooBtieato  ba  eiaika  of  ciraoitf,  he,  axoatt  ia  Naw*Toik. 
4iL  dark  of  supreme  court  in  New-Tofk,  to  be  cleik  of  eircnita,  &e.  there. 

1.  This  state  shall  contiDu«  to  be  divided  into  eight  circuits,  cor-  gmm  4«- 
n^tndiiig  with  the  ciij^t  senate  districts,  in  extent  of  territory  and  in  *" 
the  numbers  by  which  the  said  circuits  shall  respectively  be  known 
and  designated/'^ 

S  2.  The  said  circuits  are  subject  to  alteration  by  the  legislature,  May  haai- 
bm  time  to  time,  as  the  public  good  may  require.*^ 

S^  Eachof  iliecireak|Q^[espOH»awsthe  poweniof  ajivtice  of^;^^ 
ihs  sapnmp  court  at  chambers ;  and  in  the  trial  of  issues  yoined  in 
the  supreme  court,  and  in  courts  of  oyer  and  terminer  and  jail  delir 

very.** 

9  4.  There  shall  be  held  in  each  year,  at  least  two  circuit  courts  ^^^tdT'^ 
ni  courts  of  oyer  and  terminer  and  jail  delivery,  in  each  ot  the  coun- 
ties of  this  stale,  separately  organized,  and  m  the  city  and  county  of 
New-York,  there  shall  be  held  at  least  four  such  courts  in  each  year/'' 

$  5.  Each  circuit  judge,  shall,  within  <me  month  prior  to  the  fint  ^j^^ 
Isj  of  January,  in  the  year  one  thtnisand  eight  hundred  and  thirty^  mhv? 
OBByioL  sad  appvnnt  the  times  and  places  of  holding  the  several  circuit 
coortt  and  courts  of  oyer  and  terminer,  within  his  circuit,  for  the  pe» 
tied  of  two  years ;  which  courts,  when  so  fixed,  shall  remain  unal- 
tered for  two  years ;  and  he  shall,  in  like  manner,  within  one  month 
hriue  the  eiqpiration  of  the  said  two  years,  appoint  the  said  courts  for 
die  ensuing  two  years ;  and  so  on,  for  every  two  succeeding  years 
4ereaftcr.«8 

$6.  The  places  so  to  be  appointed  for  the  holding  of  the  saidnacattoha 
wurts,  when  not  specially  designated  by  law,  shall  always  be  the  sc 
^Dourt-hooses,  or  sudi  other  places  as  now  are,  or  hereafter  shidl  be 

(tt>Uwi of  1828»  p. aoe,  §4.     (86)  Com.  Art. S,  §  5.     (67)  Lawe  of  1S28»  p.  208,  $ 5. 
(^  lb.  1821,  p.  STS,  §  4. 
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TITLE  4.  provided  by  law  fiir  holding  the  county  courts  of  the  respectiye  coim- 
^"^""^^^^^  ties ;  except  that  in  the  cities  of  New- York  and  Albany,  the  circuit 
judges  of  the  respective  circuits,  may  appoint  any  other  place  within 
the  said  cities ;  and  in  the  county  of  Oneida,  one  of  the  circuit  courts 
shall  be  held  annually  at  the  academy  in  Utica,  and  the  other  alter- 
nately at  the  court-houses  in  Rome  and  Whitestown.    In  case  ibers 
be  no  such  court-house,  or  other  place  provided  for  by  law,  within  any 
county,  the  circuit  judge  of  the  circuit,  shall  appoint  some  suitabk 
place  for  that  purpose.^^ 
Lbts  to  be        g  7.  Every  circuit  judge  shall  transmit  to  the  clerk  of  each  coun^, 
ty  eierki.      withiu  his  circuit,  a  copy  of  every  appointment  of  circuits  made  by 
him,  immediately  upon  maku^  the  same ;  which  shall  be  filed  and 
preserved  by  such  clerk.^^ 

And  toitatt  $  8.  Every  circuit  judge  shall  transmit  to  the  state  printer,  a  copy 
of  every  appointment  of  circuits  made  by  him.   The  first  appointment 

Tobepob-  made  pursuant  to  the  foregoing  provisions,  shall  be  published  in  the 
state  paper,  at  least  once  in  each  week,  for  three  weeks  before  the 
holding  of  any  circuit  in  pursuance  thereof.  Every  subsequent  ap- 
pointment of  circuits,  shall  be  published  in  the  state  paper  at  least 
once  in  each  week,  for  four  weeks,  and  the  last  publication  shall  be 
one  month  before  the  holding  of  any  circuit  in  pursuance  thereof.^ 

Mod*  of  pub-  S  9*  The  State  printer  shall  arrange  such  appointments  under  one 
head,  and  publish  in  the  state  paper  an  abstract  thereof,  designating 
the  name  of  each  county,  and  the  times  appointed  for  holdii^  the 

Expenw.  courts  therein.  The  expense  of  such  publication  shall  be  paid  out  of 
the  treasury  of  this  state.^* 

nnrationor  S  10.  The  circuit  courts  shall  be  held  for  so  many  days,  as  the 
judge  holding  the  same  may  deem  necessary.''^ 

may  bTS^'  S  !!•  Any  circuit  court  held  in  and  for  the  city  and  county  of  New- 
joiumd.  York,  may  be  continued  by  adjournment,  to  such  time  as  the  court 
shall,  by  a  rule  to  be  entered  in  its  minutes,  direct ;  and  such  adjourn- 
ed circuit  may  be  held  and  continued  by  further  adjournment,  as  often 
as  the  circuit  judge  of  the  first  circuit  shall  think  fit ;  and  causes  may 
be  noticed  for  trial,  and  tried  thereat,  in  like  manner  as  at  a  stated 
circuif'^ 

wj»tojt-      S  12.  It  shall  be  the  duty  of  the  several  circuit  judges,  to  attend 
•»J^«2^at  the  aieveral  times  and  places,  at  which  circuit  courts  and  courts  of 
■iMT.        oyer  and  terminer  shall  have  been  appointed  to  be  held  in  their  re- 
spective circuits,  to  hold  the  said  circuit  courts,  and  to  preside  in  the 
said  courts  of  oyer  and  terminer. 

teSfSf^      S 18.  The  several  circuit  courts  shall  have  power,  and  it  shall  be 
•ttiteourti.    their  duty, 

(aS)Uwtofl82B,p.210,$6.    (70)  lb.  p.  SOS,  §  6. 
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1.  To  tty  all  such  issaes,  and  to  take  all  such  inquests,  by  default  title  4. 
or  oAerwise,  as  are  to  be  tried  or  taken  in  the  said  circuit  courts  re-  ^^^V^^^ 
spectiyefy: 

2.  To  record  all  non-suits  and  defaults  before  them  :  and, 

3.  To  return  all  proceedings  had  before  them,  into  the  supreme 
oovt,  or  into  the  court  directing  the  same.''^ 

514.  Each  justice  of  the  supreme  court,  and  each  of  the  circuit  who nAy 
judges,  shall  have  power  to  hold  any  circuit  court,  and  to  preside  in  •».         ' 
any  court  of  oyer  and  terminer,  in  this  state,  either  for  the  whole 

time  for  which  such  court  shall  continue,  or  for  any  part  of  that 
time." 

5 15.  In  case  the  oflSce  of  either  of  the  circuit  judges  shall  become  Notietofva- 
▼acant,  after  the  appointment  of  the  said  courts  for  his  circuit,  the  *^^' 
clerk  of  each  county  for  which  circuits  shall  have  been  appointed, 

liiall  immediately  give  notice  of  such  vacancy  to  the  chief  justice  of 
die  supreme  court.^^ 

S  16.  In  case  any  circuit  judge,  from  sickness  or  from  any  other  ^^j^^ 
oiose,  shall  be  incapable  of  holding  any  of  the  said  courts,  as  above 
directed,  it  shall  be  his  duty  immediately  to  give  notice  thereof  to  the 
chief  justice  of  the  supreme  court. 

S  17.  Upon  receiving  either  of  such  notices,  the  chief  justice  and\yhotohoki 
the  other  justices  of  the  supreme  court,  shall  designate  some  circuit  fn^cheaiw. 
jodge  to  hold  the  courts  so  appointed,  or  some  of  them.     And  if  no 
circuit  judge  can  hold  such  courts,  without  interfering  with  the  courts 
previously  appointed  by  him,  it  shall  be  the  duty  of  one  of  the  justices 
of  the  supreme  court  to  hold  the  same. 

S  18.  The  expenses  of  any  justice  of  the  supreme  court  ^or  circuit  EzpeQM>>v 
judge,  in  attending,  holding  and  returning  from  any  such  courts,  shall ' 
be  paid  from  the  treasury,  on  being  audited  and  certified  by  the  comp- 
troller. 

S  19.  If  some  one  of  the  circuit  judges,  or  of  the  justices  of  the  Adj<mram«Bt 
^reme  court,  shall  not  come  to  any  place,  where  the  said  courts  are    ^^^' 
^pointed  to  be  held,  before  four  o'clock  in  the  afternoon  of  the  day  so 
appointed,  the  sheriff  or  clerk  of  the  county,  shall  open  the  said  courts, 
and  forthwith  adjourn  the  same  until  nine  o'clock  in  the  forenoon  of 
the  next  day.''' 

8  20.  If  one  of  the  circuit  judges  or  of  the  justices  of  the  supreme  MaybaoMs- 
<x>ttrt,  shall  attend  at  such  place,  at  any  time  before  eight  o'clock  in*^^^    '* 
the  afternoon  of  such  second  day,  the  said  courts  shall  be  opened  and 
diall  proceed  in  the  business  before  them.''' 

$  21.  If  no  such  judge  or  justice  shall  attend  at  the  said  last  men-  ^J^^  ^' 

tinned  hour,  the  sheriff  or  clerk,  shall  adjourn  the  said  courts  without 
dayw 

(71)lE.Lip.3B6^§4    (Ta)lAwiori8aB^p.aO0»§5lt8.    (78)  n».  p.  210,  §  & 
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TITLE  4.      $  22.  All  peraoDS  bound  by  recognizance  or  otberwiw,  to  ^ngm 


at  either  of  the  said  courts,  which  shall  have  failed,  shall  be  bound  t» 

When  p«r-  i» 

M^r««o«-   appear  at  the  next  circuit  court  or  court  of  oyer  and  terminer  to  be 
held  in  such  county,  as  the  case  may  be. 


uMnblSU  ^  ^^'  '^  ^  circuit  judge  or  other  officer  authorised  to  preside  in 
£^1^  the  court  of  oyer  and  terminer,  shall  attend,  but  if  there  be  not  presHt 
a  sufficient  number  of  county  judges,  or  other  officers  audiorised  to  nt 
with  him  in  the  said  court,  to  form  such  court,  the  circuit  judgs  or 
other  presiding  officer,  shall  adjourn  the  court  from  day  to  day,  until  a 
sufficient  number  appear ;  or  he  may,  after  the  first  adjournment,  ad- 
journ such  court  without  day. 

NtvoMMiiU'     $  24.  Whenever  the  circuit  court  appointed  for  any  county,  shall 
•Hit  bxlj  it  shall  be  the  duty  of  die  chief  justice  of  the  supreme  court,  or  if 

he  be  absent,  or  hi^  office  be  vacant,  the  senior  ju^ge  thereof,  to  ap- 
point a  time  and  place  for  holding  the  said  court,  in  such  county,  which 
time  shall  be  at  a  day  as  early  as  may  be  practicable,  and  to  assign  one 
of  the  justices  of  that  court,  or  one  of  the  circuit  judges,  to  held  the 
said  court. 

'^  uMMd^*'  S  25.  The  justice  ordering  such  court,  shall,  without  delay,  ^IW 
notice  of  the  appointment  of  such  court,  to  be  published  in  the  stale 
paper ;  the  expense  of  which  publication  shall  be  paid  out  of  the 
treasury,  as  in  other  cases. 

flitaqnin  S  26.  Either  of  the  justices  of  the  supreme  court  may,  in  the  May 
term  thereof,  or  during  any  vacation  of  that  court,  on  such  days  as  the 
court  shall  by  an  order  appoint  for  that  purpose  try  all  issues  which 
could  be  tried  in  the  circuit  court,  for  the  city  and  county  of  New*: 
York,  and  exercise  all  the  powers  of  such  court;  and  such  sittinge 
may  be  held  for  as  many  days  as  the  judge  holding  the  same  shall  think 

iiecesBttry . 

jJUg*  oj^  S  27.  At  least  one  term  of  the  supreme  court  shall  intervene  be- 
tween the  appointment  of  such  sittings,  and  the  time  when  the  same 
are  to  be  held ;  and  the  clerk  of  the  supreme  court  shall  cause  a  copy 
of  every  order  appointing  such  sittings,  to  be  published  once  a  week, 
for  four  weeks  in  succession,  in  two  of  the  newspapers  printed  in  the 
city  of  New-York ;  the  expense  of  which  publication,  shall  be  defraj- 
ed  by  the  city  and  county  of  New- York.''* 

conrteor         S  28.  Courts  of  oyer  and  terminer,  may  be  held  at  the  time  and 


place  at  which  any  circuit  court  may  have  been  appointed  to  be  held, 

bald.  as  follows: 

bNvwTork  1.  In  the  city  and  county  of  New- York,  by  one  or  more  of  the  joe- 
tices  of  the  supreme  court,  or  of  the  circuit  judges,  or  by  the  first  judge 
of  the  court  of  common  pleas  of  the  said  city  and  county,  together 
with  the  mayor,  recorder  and  aldermen  of  that  city,  or  with  snj  two 
of  them : 


(74)11tL.)^M^46&e: 
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9.  Ib  all  (beolbev  couDties  of  this  state,  by  a  juslice  of  tbe  supreme  titlk  4. 
OQiuly  or  a  circuit  judge,  together  with  at  kast  two  of  the  juc^^  ^b^tb^T^^ 
the  county  courts  of  the  county :  oounoet. 

9.  In  the  counties  of  Albany,  Columbia  and  Rensselaer,  the  mayor,  u^jmn^iu, 
vecQider  and  aldermen  of  the  respective  cities  therein,  or  any  two  of  u^^j2£J^^ 
them,  may  sit  and  act  in  the  court  of  oyer  and  terminer,  in  their  re-  ^^^^' 
spectiTe  counties,  with  or  instead  of  the  county  judges : 

4.  In  the  county  of  Schenectady,  the  mayor  and  aldermen  of  the 
city  of  Schenectady,  or  any  two  of  them,  wty  sit  and  act  in  the  court 
of  oyer  and  terminer,  with  or  instead  of  the  county  judges.''^ 

S  £9.  Each  court  of  oyer  and  termini  shall  have  power,  Powmof 

court!  of  oyw 

1.  To  inquire,  1^  the  oath  of  good  and  lawful  men  of  the  sune  ^nd  lenoiMr. 
county,  of  all  crimes  and  misdemeanors,  committed  or  triable  in  such 
GOiinly: 

2.  To  hear  and  determine  ail  such  crimes  and  misdemeanors :  and, 

3.  To  deliver  the  jails  of  the  said  county,  or  city  and  county,  ac- 
cording to  law,  of  all  prisoners  therein.'^^ 

S  SO.  Every  such  court  of  oyer  and  terminer  and  jail  delivery,  May  uj  in. 
shall  also  have  power  to  try  all  indictments  found  in  the  court  of  ge-  foa^^tVM- 
neral  sessions  of  the  peace  of  the  same  county,  or  city  and  county,  '^*^ 
which  shall  have  been  sent  by  order  of  such  court  of  general  sessions 
to,  and  received  by  the  said  court  of  oyer  and  terminer,  or  which  shall 
have  been  removed  into  the  said  court  of  oyer  and  terminer :  and 
which,  in  the  opinion  of  the  said  court  of  oyer  and  terminer,  may  be 
frofer  to  be  tried  therein.*^ 

S  8L  Hie  several  courts  of  oyer  and  terminer  and  jail  delivery,  ibyMndio. 
may,  by  order  entered  in  their  minutes,  send  all  indictments  found  atJUgSS'**** 
any  such  court,  for  ofiences  triable  at  the  court  of  general  sessions  of 
tbe  same  county,  to  such  court  of  general  sessions,  to  be  proceeded  on, 
and  tried  therein.'^® 

$  SS.  The  governor,  by  and  with  the  consent  of  the  senate,  majr  coai»i»ioM 
issue  commissions  a[  oyer  and  terminer  and  jail  delivery,  as  often  as  ^|^v«t^ 
occasion  shall  require;  but  some  <Hie  of  the  justices  of  the  supreme^ 
covt,  or  of  the  circuit  judges,  shall  always  be  named  in  the  said  oon>- 
mission,  as  one  of  the  commissioners;  and  no  proceedings  shall  be  had 
upon  any  such  commission,  without  the  presence  of  such  justice  or 
jadge.'^ 

S  3S.  Every  such  commission  shall  specify  the  time  and  place  at  ib.tiai6,ao. 
which  the  court  is  to  be  held,  in  pursuance  thereof;  and  shall  be  re*  ^^^'p^^^* 
Gordad  m  lilce  manner  as  the  commissions  of  civil  officers,  in  the  oflSoe  toi 
of  the  secretary  of  state* 

(76)LAWfori823,p.211,§9.     <76)  1  R  L.  p.  389,  §  15.     (77)  n>.  p.  841,  §  21.     (78) 
Uin  oflSir,  p.  294,  §  S.    (^9)  !>.  1S2S,  p.  212^  $  9. 
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TITLE  4.  $  34,  The  secretary  of  state  shall,  without  delay,  transmit  to  Ae 
^Ij^^*^^^  district  attorney  of  the  county  for  which  such  commission  shall  hare 
MDttodntrktbeen  issued,  a  copy  thereof. 

8iwetai  S  35.  Whenever  it  shall  become  necessary,  by  reason  of  the  num- 

•ppoiottd.  ber  of  the  prisoners  confined  in  the  jail  of  any  county,  or  by  reason  of 
the  importance  of  the  offences  charged  upon  such  prisoners,  to  appoint 
a  special  court  of  oyer  and  terminer  and  jail  delivery,  the  circuit  judge 
of  the  circuit  within  which  such  county  shall  be  situated,  shall  have 
power,  by  warrant  under  his  hand  and  seal,  to  appoint  a  court  of  oyer 
and  terminer  and  jail  delivery,  for  such  county,  to  be  held  therein,  at 
some  place  provided  by  law,  at  such  time  as  he  may  designate  in  such 
warrant,  not  less  than  thirty  days  from  the  date  thereof.^ 

Notiejto^di*.  3  36,  The  circuit  judge  issuing  such  warrant,  shall  forthwith  trans- 
mit the  same  to  the  district  attorney  of  the  county. 

^M«pt  by  S  37.  The  district  iattorney  of  every  county,  at  least  twenty  days 
before  the  time  appointed  for  the  holding  of  such  or  any  other  court 
of  oyer  and  terminer  and  jail  delivery,  in  his  county,  shall  issues 
precept  to  be  tested  and  sealed,  in  the  same  manner  as  process  issued 
out  of  the  courts  of  oyer  and  terminer  and  jail  delivery,  and  to  be  di- 
rected to  the  sheriff  of  his  county.®* 

cwtwtiof  S  38.  Every  such  precept  shall  mention  the  time  and  place  at 
which  such  court  is  to  be  held,  and  shall  command  the  said  sheriff, 

1.  To  summon  the  several  persons  who  shall  have  been  drawn  in 
his  county,  pursuant  to  law,  to  serve  as  grand  and  petit  jurors  at  the 
said  court,  to  appear  thereat : 

2r  To  bring  before  the  said  court,  all  prisoners  then  being  in  the  jail 
of  such  county,  together  with  all  process  and  proceedings  any  way 
concerning  them  in  the  hands  of  such  sheriff: 

8.  To  make  proclamation  in  the  manner  prescribed  by  law,  notify-^ 
ing  all  persons  bound  to  appear  at  the  said  court,  by  recognizance,  or 
otherwise,  to  appear  thereat ;  and  requiring  all  justices  of  the  peace, 
coroners,  and  other  officers  who  have  taken  any  recognizance  for  the 
appearance  of  any  person  at  such  court,  or  who  have  taken  any  inqui- 
sition, or  the  examination  of  any  prisoner  or  witness,  to  return  socb 
recognizances,  inquisitions  and  examinations,  to  the  said  court,  at  the 
opening  thereof,  on  the  first  day  of  its  sitting.®* 

Proeiamadon  S  39.  The  sheriff  to  whom  any  such  precept  shall  be  directed  ana 
3l* '•"''**  delivered,  immediately  on  the  receipt  thereof,  shall  cause  a  proclama- 
tion in  conformity  thereto,  signed  by  him,  to  be  published  once  lO 
each  week,  until  the  sitting  of  the  court,  in  one  or  more  of  the  news- 
papers printed  in  the  said  county.  The  expense  of  such  publicatiop 
shall  be  a  county  charge. 

(80)iiLL.p.88a,§i&  (8i)nK§ia 
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S  40.  The  seals  heretofore  devised  or  adopted  by  the  several  courts  titubs. 
ofo/er  and  terminer  and  jail  delivery,  shall  continue  to  be  the  seals  of  g^^^f 
the  said  courts  respectively ;  and  where  none  have  been  devised,  the  Sd't!r^«S 
court  shall  have  power  to  make  and  devise  such  seal. 

5  41.  All  writs  and  process  issuing  out  of,  and  returnable  in,  the  Jj^LT' 
said  courts  of  oyer  and  terminer  and  jail  delivery,  shall  be  tested  in 
the  name  of  the  circuit  judge  of  the  circuit ;  or  in  case  of  a  vacancy  in 
his  office,  in  the  name  of  the  chief  justice  of  the  supreme  court.^ 

.  S  42.  All  such  process,  if  issued  when  the  said  court  of  oyer  and  ""- 
terminer  and  jail  delivery  is  not  in  session,  may  be  tested  on  any  day 
in  the  last  preceding  term  of  the  said  court ;  if  issued  during  the  sit- 
ting <tf  the  court,  it  shall  be  tested  on  the  day  of  its  being  issued.^ 

SiS.  The  courts  of  oyer  and  terminer  and  jail  delivery,  may  <ii- JJJy^ 
rect  their  writs  into  any  of  the  counties  of  the  state,  as  occasion  may 

require.®* 

S  44.  The  clerks  of  the  several  counties,  (the  city  and  county  of  ^Smm!^*^ 
New-York  excepted,)  shall,  by  virtue  of  their  offices,  be  clerks  of  the 
circuit  courts,  and  courts  of  oyer  and  terminer  and  jail  delivery,  with- 
in their  respective  counties.®' 

S  45.  The  clerk  of  the  supreme  court  residing  in  the  city  of  New-  ^^ 
York,  shall  be  clerk  of  the  sittings  and  circuit  courts  held  in  and  for 
4e  city  and  county  of  New-York.®* 


TITLE  V. 

OF  THE  COURTS  OF  COMMON  PLEAS  AND  GENERAL  SESSIONS  OF 
THE  PEACE,  IN  THE  SEVERAL  COUNTIES  OF  THIS  STATE. 

fcc  1.  Powers  uid  joritdietion  of  eoorta  of  eommon  pleas. 
2.  By  wlKHn  to  be  held. 

a  Courts  of  genei»l  sessions,  by  whom  to  be  held. 
4  When  jnstiees  of  the  peeee  may  be  assoeiated  to  h<dd  court. 
&  Powers  of  eovts  of  general  sessions  ennmenited. 
8>  To  send  indictments  not  triable  by  them,  to  oyer  and  termlAiT* 

7.  And  indietments  not  tried;  and  to  try  sneh  as  are  sent  baek. 

8.  If  jndges  do  not  attend  first  day,  eonrts  how  a4joanied. 
9l  Proceedings  if  they  do  not  attend  on  second  day. 

10.  Jndges  being  inhabitants  of  town  interested  in  appeals,  not  to  sit,  Bte* 

11*  Teste  and  return  of  process  of  common  pleas  and  general  sessions. 

U.  Beds  of  eonuBon  pleas. 

IS.  In  whose  name  writs  in  common  ^eas  to  be  tested;  process  of  general  sessJoas  to 

be  nnder  seals  of  jndges. 
14.  deiks  of  connties  to  be  deiks  of  common  pleas  and  sessions,  eaMpt  in  Keiw-Toik. 
1&  Form  of  ciqption  of  records  in  common  pleas. 
1&  Foon  of  records,  after  the  caption. 
17.  florm  of  continQances,  after  issue  joined. 
1&  Names  of  jndges  and  authority  of  court,  not  to  be  inserted. 
1A>  Duation  of  terms  of  common  pleas  and  general  sessions,  ftc. 
90.  Times  and  places  of  holding  common  pleas  and  general  sessieas  hi  ihm  ssNtal 

connties  of  this  state. 
tL  In  eases  not  otherwise  directed,  courts  tobe  held  atcouit-4ioii8e8. 

(0)  Lmvs  eflSaSi  p.  at,  §  9.    (8S)lR.L.p.888,§10.  (84)  Laws  of  1828,  p.  499,  §  IS. 
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TITLE  5.   8bc.  82  It  as.  Comm«B  ^kab  in  New-Tofk,  by  whom  to  be  btU. 
V^V^^  24.  Cleriiofeoiinty  tobeeleckofeommonpleMyaiid  togivebond. 

25.  When  and  how  bond  to  be  ouiceUed. 

26.  Tersu  ef  eommon  pfeea  of  New^Totk. 

27.  Genenl  seerion«  in  New-Yoik,  1^  whom  to  be  held. 

28.  Special  duty  of  recorder  to  hold  genexel  leitioBt. 

29.  Pewenofgeaereltestioni. 

80.  Dnty  of  eldermen  to  attend  general  seationa. 

81.  Cooit,  when  and  how  kng  to  be  hdd. 

82.  Gonmon  pleaa  in  Albany,  by  whom  mny  be  held. 
88.  Three  judges  to  be  present,  to  perform  certain  acts. 

81.  Times  of  holding  common  pleas  and  general  sessions  in  Albany. 

Powers  and      S  1*  There  shall  continne  to  be  a  ooart  of  common  pleas  in  each 
ofooartaof  couDty  of  thiB  State,  which  ahail  possess  the  powers  and  exercise  the 
^HSu^     jorisdictaon,  which  belonged  to  the  courts  of  common  pleas  of  the  se- 
veral counties  in  the  colony  of  New- York,  with  die  additions,  limiti' 
tions  and  exceptions,  created  and  imposed  by  the  constitutioa  and 
hwB  of  this  8tate ,  and  every  such  court  shall  have  power, 

1.  To  hear,  try  and  determine,  according  to  law,  all  local  actioM, 
arising  within  the  county  ibr  which  such  court  shall  be  held ;  and  all 
tranntory  actions,  although  the  same  may  not  have  arisen  within  tuck 
county: 

8.  To  grant  new  trials : 

3.  To  hear  and  determine  appeals  from  justices'  courts,  in  the  cistf 
and  in  the  manner  prescribed  by  law : 

4.  To  exercise  the  power  and  jurisdiction  conferred  on  them  by  law 
over  the  persons  and  estates  of  habitual  drunkards :  and, 

6.  To  exercise  such  other  powers  and  duties^  as  may  be  caakmi 
and  imposed  by  the  laws  of  this  state.^^ 

Bjrwbomto  S  2.  The  judges  of  the  county  courts  of  each  of  the  counties  in  this 
state,  (the  city  and  county  of  New- York  excepted)  or  any  three  of 
them,  shall  have  power  to  hold  the  courts  of  common  pleas,  in  their 
respective  counties.^ 
coartiof  ge-  $  3,  Any  three  of  the  judges  of  the  county  courts  of  each  of  the 
bywbombaid  counties  of  this  state,  except  the  county  of  New-York,  shall  haye 
power  to  hold  courts  of  general  sessions  in  their  respective  counties.^ 

Msof  jif*^  S  4.  When  a  sufficient  jiumber  of  judges  of  the  county  courts  shall 
Smmu^^  not  appear,  to  hold  a  court  of  general  sessions,  then  one  or  more  justi- 
ces of  the  peace  of  the  same  county,  shall  be  associated  with  such  judge 
or  judges  as  shall  attend ;  but  no  such  court  shall  be  held  without  the 
presence  of  at  least  one  judge,  and  it  shall  in  no  case  consist  of  more 
than  five  persons.^^ 
bnneratiua  ^  5.  Evcry  court  of  general  sessions  of  the  peace  shall  have  power, 
^rai  ses-  1.  To  inquire,  by  the  oaths  of  good  and  lawful  men  of  the  county) 
of  all  crimes  and  misdemeanors  committed  or  triable  in  such  coonty : 

2,  To  hear,  determine  and  jpunish,  according  to  law,  all  crimes  and 
misdemeanors  not  punishable  with  death,  or  imprisonment  in  the  state 
prison  for  life :  ^ 

(8S)2R.L.p.l41,$S;Uwtofl8S8,p.40,§l.    (8S)  Lkws  oflSlS,  p.  40,  §  1  ft  k- 
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8.  To  hear  and  determine  all  appeals  from  any  order  of  justices  of  Trrus  s. 
the  peace,  under  tbe  laws  respecting  the  support  of  bastards :  ^-^V^V^ 

4.  To  examine  into  the  circumstances  of  persons  committed  to  pri- 
son as  parents  of  bastards,  and  to  discharge  them,  in  the  cases  provided 
bylaw: 

5.  To  hear  and  determine  the  complaints  which  shall  be  made  to 
fuch  court,  under  the  laws  respecting  masters,  apprentices  and  ser^ 
vants: 

6.  To  review  the  convictions  of  disorderly  persons  actually  impri- 
floned,  and  to  execute  the  powers  conferred,  and  duties  imposed  by 
law,  in  relation  to  such  persons : 

7.  To  continue  or  discharge  the  recognizances  and  bonds  of  persons 
bound  to  keep  the  peac^,  or  to  be  of  good  behaviour,  or  both ;  and  to 
inquire  into  and  determine  the  complaints  on  which  the  same  were 
founded : 

8.  To  compel  relatives  of  poor  persons,  and  committees  of  the  es-* 
tates  of  lunatics,  to  support  such  persons  and  lunatics,  in  the  cases 
and  in  the  manner  prescribed  by  law  : 

9.  To  exerci^  the  powers  conferred  by  law,  in  relation  to  the  es* 
tales  of  persons  absconding  and  leaving  their  families  chargeable  to 
the  public : 

10.  To  let  to  bail  persons  indicted  in  the  said  court  for  any  crime 
or  misdemeanor  triable  therein,  as  provided  by  law : 

ih  To  discharge  persons  who  shall  have  remained  in  prison  with- 
out being  indicted,  or  without  being  tried,  in  the  cases  prescribed  by 
law:  and, 

12.  To  execute  such  other  powers  and  duties  as  may  be  conferred 
and  imposed  hy  the  laws  of  this  state.^ 

Si,  The  several  courts  of  general  sessions,  shall  send  all  ipdict-ro,,a4^ 
meats  for  offences  not  triable  therein,  to  the  next  court  of  oyer  and  ^J!!T^ 
terminer  and  jail  delivery,  to  be  held  in  their  respective  countiesi  "''"^* 
tbere  to  be  determined  according  to  law.^7 

S  7.  The  said  courts  may  also,  by  an  order  to  be  entered  in  their  ib.  uui  to  try 
minutes,  send  all  indictments  for  oflbncesHtriable  before  them,  against  I^tbMk. 
prisoners  in  jail,  and  others,  which  shall  not  have  been  heard  or  de- 
itennined,  to  the  next  court  of  oyer  and  terminer  and  jail  delivery,  to 
hb  heU  in  their  respective  counties,  to  be  there  determined  according 
to  law ;  and  if  any  such  indictment  shall  be  remitted  back,  without 
trial,  by  the  court  of  oyer  and  terminer  and  jail  delivery,  to  the  court 
iiom  which  it  came,  such  court  may  proceed  thereon.^ 

S  8/  If  a  sufficient  number  of  persons  authorised  to  hold  any  of  the  cmh*  to  to 
mi  courts  of  common  pleas  or  general  sessions,  shall  not  attend  for  j^^^^ll^nM 
tbat  purpose,  before  five  o'clock  in  the  afternoon  of  the  day  on  which 
such  court  is  to  be  held,  it  shall  be  the  duty  of  any  judge  of  the  coun- 

(97)  2  R.  L.  p.  160,  §  2  &  3. 
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I'lTf.i^  5.   ty  courts,  who  shall  attend,  or  if  there  be  none  present,  of  the  sheriff 
^^•^^>^^^^  or  clerk  of  the  county,  to  adjourn  the  same  court  to  the  next  day." 

lb.  S  9.  If  a  sufficient  number  to  hold  such  court,  shall  not  attend  be- 

fore five  o^clock  in  the  afternoon  of  the  said  adjourned  day,  it  diallbe 
the  duty  of  such  judge  of  the  county  courts,  or  if  there  be  none  present, 
of  such  sheriff  or  clerk,  to  adjourn  the  said  court  without  day.^ 

M*oot'tJ^'      S  10.  In  all  cases  of  appeal  to  any  court  of  general  sessions  of  the 
on  api^taia.   peacB,  wherein  any  town  in  the  county  shall  be  interested,  no  judge  or 

justice  of  the  peace  being  an  inhabitant  of  such  town,  shall  sit  in 

court,  upon  the  hearing  of  such  appeal.®^ 

T*«te  ind  re-     ^  1 1 .  All  writs  Or  process  which  shall  issue  out  of  either  of  the  said 
^.^  ^'"    courts  of  common  pleas  or  general  sessions,  may  be  tested  on  any  day 
of  the  term  in  which  such  court  shall  sit,  and  be  made  returnable  on 
any  other  day  of  the  same  term,  or  at  the  next  term.'^ 

BMitoreom-     S  12.  The  seals  of  the  several  courts  of  common  pleas  already  de- 
mou  pcAi.    ^^^  ^j^^ii  ^Qi^tiime  to  be  the  seals  of  the  courts  of  oomnK>n  pleas  of 

the  respective  counties.^* 

Writs  in  com.     S  13.  All  proccss  issuod  out  of  the  court  of  common  pleas,  shall  be 
toitd.         tested  in  the  name  of  the  first  judge  of  the  county  courts  of  the  respec- 
tive counties  ;  if  tlie  office  of  first  judge  be  vacant,  in  the  name  of  any 
saoiitopro-  Other  judge  of  said  court.     Process  issued  out  of  the  courts  of  general 
^MmM  sessions,  in  cases  not  otherwise  provided  for  by  law,  shall  be  under 
the  hands  and  seals  of  the  several  judges  or  justices  present  in  court, 
at  the  time  the  same  shall  be  granted.^^ 
cierfcaof         §  14.  The  clorks  of  the  several  counties,  (except  the  city  and 

com.  pleas  Ib  »     \  r  j 

■•"ioM-       county  of  New- York,)  shall  be  clerks  of  the  courts  of  comnM>n  pleas 
and  general  sessions  of  their  respective  counties.^' 

Fonnsof  rt-      $  15.  The  captiou  of  all  records  of  judgments  in  the  courts  of  com- 
mou  i!to^' mon  pleas,  shall  be  in  the  following  form:  ''Pleas  in  the  court  of 
capiiont.     common  pleas  held  at"  [the  place  at  which  the  court  shall  be  held]  "in 
and  for  the  county  of  Westchester,"  [or  other  county,  as  the  case 
•  may  be^]  ^^  before  the  judges  of  the  same  court,  on"  [such  day  as  the 
process  against  the  defendant  shall  be  returnable,  and  shall  be  return- 
ed served.]** 
EntrMt  aAw      S  16.  lu  all  records  of  judgments  to  be  made  up  in  the  courts  of 
caption.       common  pleas,  it  shall  be  sufficient,  immediately  after  the  caption 
thereof,  to  enter  the  declaration,  without  setting  forth  on  the  record, 
the  plaint  or  process  against  the  r'.efendant,  or  any  memorandum  or 
other  matter.     If  judgment  is  not  entered,  or  the  defendant  shall  not 
plead,  at  the  same  term  of  which  the  declaration  is  filed,  an  impar- 
kmce  shall  be  entered  to  the  term  when  judgment  is  entered,  or  the 
plea  of  the  defendant  shall  coQoe  in,  without  entering  any  continu- 
ance  from  term  to  term.®*  _ 

(89)Uw«ofl828,p.  40i^i2.     (90)  2  R.  L.  p.  147,  §  8.     (91)  Uws  of  1823,  p.  40,  §  5' 
(98)Ib.  §1.    (93)  lb.  §4.    (94)  2  R.  L.  p.  147. 
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S  17.  When  an  issue  shall  be  joined  in  the  court  of  common  pleas,  title  & 
to  be  tried  by  a  jury,  if  the  same  shall  not  be  tried  at- the  next  term 


aAer  the  joining  thereof,  the  cause  shall  be  continued  by  a  brief  entry,  oMaft«na«ut 
setting  forth  that  the  {Mtx^ess  between  the  parties  is  continued  before 
the  same  court,  until  the  term  when  such  issue  shall  be  tried,  or  some 
jiid|gment  of  the  court  shall  be  given,  or  some  order  be  made  concern- 
ing such  trial.^^ 

S  18.  It  shall  not  be  necessary  in  any  part  of  such  records,  to  insert  Namoi  nf 
the  names  of  the  judges,  or  any  of  them;  nor  shall  it  be  necessary  to 
set  forth  the  authority  by  which  the  court  is  held.^^ 

S  19.  Each  term  of  the  several  courts  of  common  pleas  and  gene- Dartuoa  of ^ 
Talsessions,  noay  be  continued  and  held  from  the  commencement  there- 
of, until  and  including  the  second  Saturday  after  the  commencement 
of  such  term ;  but  no  process  issuing  out  of  the  said  courts,  except 
sobpcenas  and  attachments,  shall  be  tested  or  made  returnable  in  the 
second  week  of  the  said  terms.^ 

S  20.  The  courts  of  common  pleas  and  general  sessions  in  the  se-  Tima,  iccor 
veral  counties  of  this  state,  shall  be  held  in  every  year,  at  the  times  pfeu'ud'gvl 
and  places  following,  to  wit :  ""  «>«on« 

1.  In  the  county,  of  Suffolk,  the  court  of  common  pleas,  on  the  last  saflUk. 
Tuesday  in  May,  and  the  first  Tuesdays  in  October  and  January,  and         ' 
the  court  of  general  sessions,  on  the  last  Tuesday  in  May,  and  first 
Tuesday  in  October;  but  no  issue  of  fact  shall  be  tried  by  a  jury  at 

anj  January  term. 

2.  In  the  county  of  Queens,  the  court  of  common  pleas,  on  the  ommu. 
first  Tuesday  of  June,  the  second  Tuesday  of  November,  and  the  third 
Tuesday  of  February,  and  the  court  of  general  sessions  on  the  said 

first  Tuesday  of  June,  and  second  Tuesday  of  November  ;  but  no  is- 
roe  of  fact  shall  be  tried  by  a  jury  at  any  February  term. 

3.  In  the  county  of  Kings,  the  courts  of  common  pleas  and  general  King*. 
Ks^ons,  shall  be  held  alternately  at  the  court-house  in  Flatbush,  and 

at  the  apprentices'  library  in  the  village  of  Brooklyn,  on  the  third 
Tuesdays  of  April,  July,  October,  and  January. 

4.  In  the  county  of  Richmond,  the  court  of  common  pleas,  on  the  Rieiimond. 
second  Tuesdays  of  April,  September  and  December,  and  the  court  of 
general  sessions,  on  the  said  second  Tuesdays  of  April  and  Septem- 
ber;  but  no  issue  of  fact  shall  be  tried  by  a  jury  in  any  December 

term. 

B.  In  the  county  of  Westchester,  the  court  of  common  pleas,  alter-  wetiebwier. 
nately  at  the  court-house  in  Bedford,  and  ttt  the  court-house  in  White- 
Plains,  on  the  fourth  Mondays  of  May  and  September,  and  on  the  first 
Monday  in  December,  and  the  court  of  general  sessions,  on  the  fourth 
Monday  of  May  and  September,  at  the  place  where  the  common  pleas 

(96)  2  JL  L.  p.  147.    (96)  Uwi  of  1819,  p.  906. 
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shall  be  then  held ;  but  no  issue  of  fact  shall  be  tried  bj  a  jiiry  in  any 
December  term*. 

e.  In  the  county  of  Putnam,  the  courts  of  common  pleas  and  ge- 
neral sessions,  on  the  first  Tuesday  of  February,  and  the  second  Toes- 
day  of  September. 

7.  In  the  county  of  Dutchess,  the  said  courts  shall  be  held  on  the 
first  Mondays  in  February  and  June,  and  on  the  last  Mcmday  in  Sep- 
tember. 

8.  In  the  county  of  Rockland,  the  court  of  conun(»t  pleas,  on  the 
first  Tuesday  of  February,  the  third  Tuesday  of  April,  and  the  SMXwd 
Tuesday  of  November ;  and  the  court  of  general  sessions,  on  the  said 
third  Tuesday  of  April,  and  second  Tuesday  of  November. 

9.  In  the  county  of  Orange,  the  courts  of  common  pleas  and  gene- 
ral sessions,  to  be*  held  alternately  at  the  court-house  in  Goshen,  and 
the  academy  in  the  village  of  Newburgh,  on  the  second  Monday  in 
February,  last  Monday  in  May,  and  the  first  Mondays  in  September 
and  December. 

10.  In  the  county  of  Ubter,  the  court  of  common  pleas,  on  the  8^ 
cond  Mondays  of  January,  April,  June  and  September ;  and  the  court 
of  general  sessions,  on  the  second  Mondays  of  January  and  Septem- 
ber ;  but  no  jurors  shall  attend  at  the  said  April  term  of  the  court  of 
common  pleas,  and  no  grand  jurors  at  the  said  September  term  of  the 
general  sessions,  unless  summoned  by  order  of  said  courts  respectively, 
regularly  entered  on  their  minutes  at  the  next  preceding  term. 

11.  In  the  county  of  Sullivan,  the  court  of  common  pleas,  on  the 
last  Tuesday  of  January,  and  second  Tuesdays  of  June  and  October; 
and  the  general  sessions,  on  the  last  Tuesday  of  January,  and  second 
Tuesday  of  June. 

12.  In  the  county  of  Greene,  the  court  of  common  pleas,  on  the 
first  Tuesday  of  January,  the  last  Tuesday  of  May,  and  the  first  Mon- 
day of  September ;  and  the  court  of  general  sessions,  on  the  first  Toes- 
day  of  January,  and  first  Monday  of  September. 

13.  In  the  county  of  Columbia,  the  courts  of  common  pleas  and  ge- 
neral sessions,  shall  be  held  on  the  first  Monday  of  June,  the  seccnui 
Monday  of  September,  and  the  third  Monday  of  January. 

14.  In  the  county  of  Rensselaer,  the  courts  of  common  pleas  and 
general  sessions,  on  the  last  Mondays  of  January,  May  and  Septem- 
ber. 

16.  In  the  county  of  Schoharie,  the  court  of  common  pleas,  on  the 
first  Tuesdays  of  February,  June  and  October ;  and  the  court  of  ge- 
neral sessions,  on  the  first  Tuesdajrs  of  February  and  June. 

16.  In  the  county  of  Schenectady,  the  courts  of  common  pleas  afld 
general  sessions,  on  the  third  TucusMlays  of  January,  May  and  Septem- 
ber. 

17.  In  the  county  of  Saratoga,  the  court  of  common  pleas,  on  the 
second  Tuesday  of  April,  and  the  last  Tuesdays  of  August  and  De- 
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cember ;  and  the  court  of  general  sessions,  on  the  second  Tuesday  of  title  5. 
April,  and  kst  Tuesday  of  August.  Vi^v^/ 

18.  In  the  county  of  Montgomery,  the  court  of  common  pleas,  on  Umtgomerj. 
the  seomd  Mondays  of  March,  June,  September,  and  December ;  and 

the  court  of  general  sessions,  on  the  second  Mondays  of  March  and 
September. 

19.  In  the  county  of  Washington,  the  courts  of  common  pleas  and  waahinfton. 
general  sessions,  alternately  at  the  court-house  in  the  town  of  Salem, 

and  at  the  court-house  in  the  town  of  Kingsbury,  on  the  second  Tues- 
day of  March,  the  last  Tuesdays  of  May  and  August,  and  the  first 
Tuesday  of  December. 

so.  In  the  county  of  Warren,  the  courts  of  common  pleas  and  ge-  wairm. 
nend  sessions,  on  the  third  Tuesday  of  April,  and  first  Tuesday  of 
Oetober. 

SI.  In  the  county  of  Essex,  the  court  of  common  pleas,  on  the  se-Eou- 
ixmd  Tuesdays  of  January  and  April,  and  the  last  Tuesday  of  Sep- 
tember;  and  the  general  se_ssions,  on  the  second  Tuesday  of  January, 
and  last  Tuesday  of  September. 

82.  In  the  county  of  Clinton,  the  court  of  common  pleas,  on  the  cuoton. 
first  Tuesday  of  January,  second  Tuesday  of  May,  and  first  Tuesday 
of  October ;  and  the  general  sessions,  on  tlie  second  Tuesday  of  May^ 
and  first  Tuesday  of  October. 

28.  In  the  county  of  Franklin,  the  court  of  common  pleas,  and  the  Fttakiio. 
court  of  general  sessions,  on  the  last  Tuesday  of  April,  and  on  the  se- 
GODd  Tuesday  of  October. 

S4.  In  the  county  of  St.  Lawrence,  the  courts  of  common  pleas  stLawwno* 
and  general  ^sessions,  on  the  first  Tuesday  of  June,  the  second  Tues- 
day of  October,  and  the  last  Tuesday  of  January ;  but  no  grand  jury 
shall  be  sumnnoned  at  the  June  term. 

25.  In  the  county  of  Herkimer,  the  courts  of  common  pleas  and  ge-  H«kinMr. 
neral  sessions,  on  the  first  Mondays  of  February,  June  and  October. 

2«.  In  the  county  of  Oneida,  the  courts  of  common  pleas  and  ge-  onddm. 
neral  sessions,  at  the  court-house  in  the  town  of  Whitestown,  on  the 
second  Mondays  of  March  and  September ;  and  at  the  court-house  in 
tte  town  of  Rome,  on  the  second  Mondays  of  June  and  December. 

27.  In  the  county  of  Madison,  the  courts  of  common  pleas  and  ge-  M^diioo. 
neral  sessions,  on  the  first  Tuesday  of  February,  the  third  Tuesday  of 
June,  and  the  first  Tuesday  of  October. 

ss.  In  the  county  of  Oswego,  the  courts  of  common  pleas  and  ge-  oiwago. 
oeral  sessions,  shall  be  held  alternately  in  the  eastern  and  western  jury 
^icts,  on  the  first  Tuesdays  of  February  and  June,  and  the  third 
Tuesday  of  September. 

ss.  In  the  county  of  Lewis,  the  courts  of  common  pleas  and  gene-  i^wii. 
ral  sessions,  on  the  first  Tuesday  of  January,  and  the  third  Tuesdays 
of  April  and  September. 
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30.  In  the  county  of  Jeflferaon,  the  courts  of  common  pleas  and  ge- 
neral sessions,  on  the  last  Tuesday  of  February,  the  second  Tueadaj 
of  June,  and  the  first  Tuesdays  of  September  and  December;  but  no 
grand  jury  shall  be  summoned  at  the  said  December  and  June  terms. 

31.  In  the  county  of  Delaware,  the  courts  of  common  pleas  and 
general  sessions,  on  the  first  Mondays  of  February,  June  and  October; 
but  no  grand  jury  shall  be  summoned  to  attend  the  said  February  and 
June  terms. 

32.  In  the  county  of  Otsego,  the  courts  of  common  pleas  and  ge- 
neral sessions,  on  the  first  Tuesday  of  February,  the'  third  Tuesday  of 
June,  and  the  second  Tuesday  of  October. 

88.  In  the  county  of  Chenango,  the  courts  of  common  pleas  and 
general  sessions,  on  the  second  Tuesdays  of  February,  June  and  Oc- 
tober ;  but  no  grand  jurors  shall  be  summoned  at  the  said  February 
and  June  terms,  unless  specially  directed  by  the  said  courts. 

84.  In  the  county  of  Broome,  the  courts  of  common  pleas  and  ge- 
neral sessions  on  the  last  Tuesdays  of  August  and  November,  and  a 
term  of  the  courts  of  common  pleas  on  the  second  Tuesday  of  March. 

86.  In  the  county  of  Cortland,  on  the  third  Tuesday  of  April,  and 
on  the  second  Tuesdays  of  September  and  December;  but  no  grand 
jury  shall  be  summoned  at  the  December  term,  without  the  order  of 
the  first  or  senior  judge. 

86.  In  the  county  of  Tompkins,  the  courts  of  common  pleas  and 
general  sessions  on  the  fourth  Tuesdays  of  January,  May  and  Sep- 
tember. 

37.  In  the  county  of  Tioga  the  courts  of  common  pleas  and  general 
sessions,  alternately  at  the  court-house  in  the  village  of  Newtown, 
and  at  the  court-house  in  the  village  of  Owego,  on  the  first  Tuesdays 
of  January,  May  and  September. 

38.  In  the  county  of  Onondaga,  the  courts  of  common  pleas  and 
general  sessions,  on  the  fourth  Mondays  of  May,  September  and  Ja- 
nuary. 

'  39.  In  the  county  of  Cayuga,  the  courts  of  common  pleas  and  ge- 
neral sessions,  on  the  third  Mondays  of  January,  May  and  September. 

40.  In  the  county  of  Seneca,  the  courts  of  common  pleas  and  gene- 
ral sessions  alternately  at  the  court-house  in  the  town  of  Ovid,  and  at 
the  court-house  in  the  town  of  Junius,  on  the  second  Tuesday  of  May, 
and  on  the  first  Tuesdays  of  October  and  February. 

41.  In  the  county  of  Ontario,  the  courts  of  common  pleas  and  ge- 
neral sessions,  on  the  third  Tuesdays  of  February,  May,  August  and 
November. 

42.  In  the  county  of  Wayne,  the  courts  of  common  pleas  and  ge- 
neral sessions,  on  the  fourth  Tuesdays  of  January,  May  and  Septem- 
ber. 
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43.  In  the  county  of  Yates^  the  courts  of  common  pleas  and  general  title  s. 
sessions,  on  the  second  Tuesday  of  January,  the  first  Tuesday  of  June,  ^^^V*^^ 
and  the  hst  Tuesday  of.  September. 

a.  In  the  county  of  Steuben,  the  courts  of  common  pleas  and  ge-  stevbM. 
neral  sessions,  on  the  third  Tuesdays  of  June  and  October,  and  the  first 
Tuesday  of  February. 

4€.  In  the  county  of  Livingston,  the  courts  of  common  pleas  and  UTinfflioo. 
general  sessions,  on  the  last  Mondays  of  January,  May  and  September. 

46.  In  the  county  of  Monroe,  the  courts  of  common  pleas  and  gene-  Monro*. 
ral  sessions,  on  the  fourth  Monday  of  March,  the  second  Monday  of 
June,  and  the  first  Mondays  of  October  and  December. 

47.  In  the  county  of  Genesee,  the,  courts  of  common  pleas  and  ge-  6«mm«. 
nerai  sessions,  on  the  first  Tuesday  of  February,  and  second  Tuesdays 

of  Jane  and  October. 

48.  In  the  county  of  Orleans,  the  courts  of  common  pleas  and  ge-  otImim. 
aeral  sessions,  on  the  third  Mondays  of  January,  June  and  September. 

49.  In  the  county  of  Niagara,  the  courts  of  common  pleas  and  ge-  Niarara. 
oeral  sessions,  on  the  first  Tuesdays  of  January,  May  and  September. 

50.  In  the  county  of  Erie,  the  court  of  common  pleas,  on  the  first  eim. 
Mondays  of  March  and  June,  the  fourth  Monday  of  August,  and  the 
first  Monday  of  December ;  and  the  general  sessions,  on  the  first  Mon- 
day of  March,  and  the  fourth  Monday  of  August. 

51.  In  the  county  of  Allegany,  the  courts  of  common  pleas  and  ge-  Aiiegmny. 
oeral  sessions,  on  the  second  Tuesday  in  February,  and  fourth  Tuesday 

in  June  and  October. 

52.  In  the  county  of  Cattaraugus,  the  courts  of  common  pleas  and  cattvanfai. 
general  sessions,  on  the  last  Tuesday  of  January,  third  Tuesday  of 

Jone,  and  first  Tuesday  of  October. 

58.  In  the  county  of  Chautauque,  the  courts  of  common  pleas  and  chauUuqM. 
gen^  sessions,  on  the  second  Tuesdays  of  October  and  February, 
«Dd  the  fourth  Tuesday  of  June.*'' 

S  21,  In  all  cases  not  specially  provided  for  in  the  preceding  sec-Tob«i»id»t 
tioD,  the  courts  of  common  pleas  and  general  sessions,  shall  be  held  at 
4e  court-houses  in  the  several  counties.'® 

9  23.  The  first  judge  of  the  county  courts  of  the  city  and  county  of  in  n.  vork, 
New-Tork,  and  the  mayor,  recorder  and  aldermen  of  the  said  city,  bow'beu. 
■iall  be  judges  of  the  court  of  common  pleas  of  the  said  city  and 
coanty.^ 

S  23.  The  said  court,  of  common  pleas,  may  also  be  held  by  the  a. 
fiwt  judge,  the  mayor,  or  recorder,  either  alone,  or  with  one  or  more 
of  the  other  judges;  but  it  shall  be  the  special  duty  of  the  first  judge 
tohold  the  said  court.'® 

5  24.  The  clerk  of  the  city  and  county  of  New- York,  shall,  by  vir-  citrk  ofthat 
^e  of  his  office,  be  clerk  of  the  court  of  common  pleas  for  the  said  city  bond.  ***  '^ 

(^  AgrectUc,  with  womt  exceptkMu,  to  the  statutes  in  force  In  September,  18SB.    (9S) 
*«»»ofl8ai,p.64,§2&ll. 


aw  ^  REVISED  STATUTES  OF  [fabtui. 

TITLE  5.  and  coutitj ;  and  every  person  hereafter  elected  to  that  office,  shall, 
^■^^^^^^^  before  he  enters  on  the  duties  thereof,  execute  a  bond  to  the  people  of 
this  state,  in  the  penalty  of  fifteen  thousand  dollars,  with  two  sufficieot 
itB  condiuon.  suroties,  to  be  approved  by  the  said  first  judge,  conditiooed  that  such 
clerk  shall  well  and  faithfully,  in  all  things,  apply,  appropriate  and 
pay  over  all  such  sums  of  money  as  he  may  from  time  to  time  receive, 
in  virtue  of  his  said  office,  during  his  continuance  therein ;  and  that  if 
default  be  made  therein,  he  and  his  sureties  will  jointly  and  severally 
answer  and  pay  to  the  parties  who  may  be  injured  by  such  defitult, 
all  damages  they  may  sustain ;  which  bond,  when  so  executed  and  ap- 
proved, shall  be  filed  in  the  office  of  the  clerk  of  the  supreme  court  in 
the  city  of  New-York.»» 

bJfi'Sond'to  ^  ^^'  Whenever  any  such  clerk  shall  go  out  of  office,  and  shall 
b*  cuicoUed.  pay  over  to  his  successor  all  the  monies  then  remaining  in  his  hands, 
accompanied  by  such  vouchers  and  statements  in  relation  thereto,  as 
shall  be  satisfactory  to  such  successor,  to  be  signified  by  his  certificate 
under  seal,  it  shall  be  the  duty  of  the  said  first  judge,  to  grant  an  or- 
der requiring  the  clerk  of  the  supreme  court,  upon  the  filing  of  such 
certificate  in  his  office,  to  give  up  the  bond  executed  by  the  clerk 
so  going  out  of  office,  and  his  sureties,  to  the  parties  who  executed 
the  same,  to  be  cancelled.  And  it  shall  be  the  duty  of  the  clerk  of 
the  supreme  court  to  obey  such  order.** 

Tenii«ofth«  3  26.  The  court  of  common  pleas  for  the  city  and  county  of  New- 
York,  shall  be  held  on  the  third  Monday  of  every  month.  The  seve- 
ral terms  shall  be  called  after  the  different  months  of  the  year,  in  which 
they  are  respectively  held.  Writs  of  inquiry  issuing  out  of  the  said 
court,  may  be  tested  and  made  returnable  the  second  week  of  the  said 
tei«t^^<>^ 
^entrai  Mi-  ^  27.  The  first  judge  of  the  county  courts  of  the  city  and  county 
York.  of ^ew- York,  and  the  mayor,  recorder  and  aldermen  of  the  said  city, 
or  any  three  of  them,  of  whom  the  said  first  judge,  mayor  or  recorder 
shall  always  be  one,  shall  have  power  to  hold  courts  of  general  ses- 
sions in  and  for  the  said  city  and  county  of  New-York.  ^*^ 

Duwofre-        %  28.  It  shall  be  the  special  duty  of  the  recorder  of  the  city  of 
New- York,  to  hold  the  said  court  of  general  sessions.'®^ 

Powanofga  %  29.  The  Said  court  of  general  sessions,  shall  possess  the  like 
•ioni.  powers  as  the  courts  of  general  sessions  for  the  other  counties  in  this 
state,  and  in  addition  thereto,  shall  have  power,  when  the  said  first 
judge  shall  preside,  to  bear,  try  and  determine  any  indictment  for  any 
crime  punishable  by  imprisonment  for  life.  The  court  shall  also  have 
the  same  power,  when  the  mayor  or  recorder  presiding  shall  be  of  the 
degree  of  counsellor  in  the  supreme  court  of  this,  state,  of  at  lea^  three 
years'  standing.  ^®^ 

(99)  Laws  of  1826,  p.  aSS,  §1  &  2.    (100)  lb.  1S21,  p.  65,  §5,6, 7£c  U,  «nd2R.  Um^^- 
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SSD.  It  fhall  be  the  du^  of  two  of  the  aldermen  of  the  eitf  of  TtTLce. 
New-fork,  to  attend  adjudges  of  the  said  court,  when  notified  or  re-  )^lll^^^^ 
quired  ibr  that  purpose,  by  the  mayor  or  recorder;  and  the  common  attend. 
cooDcil  may  provide  a  suitable  compensation  for  their  attendance.*®' 

S  31.  The  said  court  of  general  sessions  shall  commence  and  be  Twoi«r 
hM  on  the  first  Monday  in  every  month,  and  may  continue  and  be 
heU  every  day,  from  the  commencement  thereof,  until  and  including 
Saturday,  in  the  third  week  thereafter.  *®' 

S  3S.  The  court  of  common  pleas  for  the  county  of  Albany,  may  com.  piN* 
be  heU  by  the  first  judge  of  the  county  courts  of  the  said  county,  ei*-  "  ^     '* 
ther  alone,  or  with  one  or  more  of  the  other  judges ;  and  it  shall  be  the 
special  du^  of  the  first  judge  to  hold  the  said  court. 

SiS.  But  no  district  attorney  of  the  said  county  shall  be  appoint-  CMtwaaeii 
ed  or  removed)  nor  shall  any  justice  of  the  peace  of  said  county  be  re*  !S  i^iSi'tilnl 
moved,  unless  the  court,  at  the  time  of  suck  appointment  or  removal,  ^^^'"^ 
shall  consist  of  at  least  three  judges  of  the  county  courts* 

034.  The  courts  of  conunon  pleas  and  general  sessions  for  the^^^^ 
couo^  of  Albany,  shall  be  held  on  the  third  Tuesday  of  March,  and  ^^^2^^ 
the  second  Tuesdays  of  June,  September  and  December ;  but  no  trial  ^i^, 
ahall  be  had  in  any  criminal  prosecution,  during  the  first  week  of  the 
aid  terms. 


TITLE  VI. 

or  MAYORS'  COURTS  IN  CITIES. 


lie  1,2  Ik  8.  Mayor*!  eout  of  Albanj,  by  whom  held;  itf  powen  ud  tffin». 
4|  a  a  a  Mmjo^m  eowtt  of  Hadton,  hy  whom  hold;  ttt  powon  and  termt/ 


7a&  ClokofUieeoart;  hit  duty  and  thst  of  OMnhal,  Ifco. 

9, 10  k  II.  Mayor's  court  of  Troy,  by  whom  hold;  it*  powon  and  tormt- 

H  Cloik  of  HfMMehwr  cowt^r  to  bo  clerk  of  eomt. 

ttlKl4.  D«ty  of  manhal  and  other  ofieen. 

lA.  Sealf  of  mayon*  ooorta. 

U.  Namaa  of  their  lereialtannf. 

17.  AkitBimmnmajah at  jadgea;  whe&tohold  eowte. 

I&  Courts  bowadjonmed,  if  not  formed  on  day  appointed. 

19.  Proeeea  not  to  be  testedaiid  returnable  in  same  term. 

V.  ?feieae  how  to  be  nyale  rstumalde. 

flftH  Fotmof  records  of  judgments* 

S  1.  The  mayor,  recorder  and  aldermen  of  the  city  of  Albany^  or  ^y^j^^ 
^  mayor  and  recorder  jointly,  or  either  of  them  singly,  with  or  with-  y^^r- 
^t  the  presence  of  any  of  the  aldermen,  shall  have  power  to  hold  a 
court  of  common  pleas,  to  be  called  *^  The  mayor^s  court  of  the  city 
rfAlbany."* 

8  2.  The  said  court  shall  have  power  to  hear,  try  and  determine,  i^* 
according  to  law,  all  local  actions  arising  within  the  city  of  Albany, 
^dsoall  transitory  actions,  although  the  same  may  not  have  arisen 
therein.^ 

(101)2B.L.p..80B,§a    (I)  n».  p.  m,  §  1  *  4;  Uwtofl8I4»p.2n,§8. 
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TTTLK  6.      S  S.  The  said  court  shall  be  heU  on  the  first  Tuesday  of  every 
^^^v^^-'  month,  and  maybe  continued,  until  and  including  the  following  Thurs- 
day.* 

Major's  S  4.  The  mayor,  recorder  and  aldermen  of  the  city  of  Hudson,  or 

Nl!dM>m  the  mayor  and  recorder  jointly  or  either  of  them  singly,  with  or  with- 
out the  presence  of  any  of  the  aldermen,  shall  have  power  to  hold  a 
court  of  common  pleas,  to  be  called  ^'  The  mayor'ft  court  of  the  city 
of  Hudson."* 

ki  tartM.  S  5.  The  mayorls  court  of  the  city  of  Hudson,  shall  be  held  cm  the 
last  Tuesday  of  every  month,  and  the  terms  thereof  may  continue  to 
be  held  two  days  inclusive.*  '- 

It!  powen.  S  6.  The  mayor's  court  of  the  city  of  Hudson  shall  have  power  to 
hear,  try  and  determine,  according  to  law,  all  actions,  real,  personal 
and  mixed,  arising  within  the  said  city,  and  not  elsewhere.' 

eierkoftiM  S  t»  The  clerk  of  the  city  of  Hudson,  shall  be  clerk  of  the  said 
*'*"'**  court ;  and  it  shall  be  the  duty  of  the  said  clerk,  and  of  the  marshal, 
constables,  jailers,  and  all  other  subordinate  officers  in  and  for  the 
said  city,  to  attend  the  said  court  as  often  as  shall  be  requisite,  and  to 
obey  and  perform  all  the  duties  of  their  respective  offices,  as  well  when 
required  by  the  said  mayor's  court,  or  any  judge  thereof,  as  other* 
wise.* 

■ 

Duty  of  mar-  §  8.  The  Said  marshal,  and  other  ministerial  officers  of  the  said 
City,  shall  execute  and  return  all  the  writs  and  process  of  the  said 
court,  to  them  respectively  directed,  in  the  same  manner  as  the  sher- 
iflF  and  other  officers  of  any  court  of  record  in  this  state.* 

Mayors  §  9.  The  mayor,  recorder  and  aldermen  of  the  city  of  Troy,  or  the 

Troy.         mayor  and  recorder  jointly  or  either  of  them  singly,  with  or  without 

the  presence  of  any  of  the  aldermen,  shall  have  power  to  hold  a  court 

of  common  pleas,  to  be  called  "The  niayor's  court  of  the  city  of 

Troy,"» 

fti  powen.  S  10.  The  said  court  shall  have  power  to  hear,  try  and  determine, 
according  to  law,  all  local  actions  arising  within  the  city  of  Troy, 
and  also  all  transitory  actions,  although  the  same  may  not  have  arisen 
therein.* 

luicm*  S  11.  The  said  court  shall  be  held  on  the  first  Tuesday  of  every 
month,  at  the  court-house  of  the  county  of  Rensselaer,  in  the  said 
city,  and  may  continue  to  be  held  for  two  days  inclusive.* 

Qcrk  of  th.  5  1 2.  The  clerk  of  the  county  of  Rensselaer,  shall,  by  virtue  of  his 
office,  be  clerk  of  the  said  court ;  and  the  records  and  proceedings  of 
the  said  court  shall  be  filed  and  kept  in  the  office  of  the  clerk  of  the 
said  county.* 

(2)  2R.L.p.  Ml,  §llL  4;  Lawa  of  1814,  p.  261,  §  8.    (8)  2R.  L.p.fi0a,§2** 
i4)  Ib.p.4Se,§21Jk22.    (5)  Lawa  of  1816,  p.  144,  §26,29  &  35.    (6)lb.§86. 
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S  13.  It  shall  be  the  duty  of  the  marshal,  constables,  jailers,  and  titlkis. 


all  other  subordinate  officers  in  and  £)r  the  said  city  of  Troy,  to  attend  ^ 

^  ^  \  Duly  of  mar- 

the  said  court  as  often  as  shall  be  requisite,  and  to  chey  and  perform  ihai  and 

*  othorofficon* 

all  the  duties  of  their  respective  offices,  as  well  \^en  required  by  the 
said  mayor's  court,  or  any  judge  thereof,  as  otiierwise.'' 

S  14.  The  said  marshal  and  other  ministerial  officers  of  the  saidn. 
city,  shall  execute  and  return  all  the  writs  and  process  of  the  said 
court,  to  them  respectively  directed,  in  the  same  manner  as  the  sher- 
iff and  other  officers  of  any  court  of  record  in  this  state.'' 

5  15.  The  seals  of  the  several  mayors'  courts  of  the  cities  of  Alba-  *^  o*" 
ny,  Hudson  and  Troy,  already  devised  and  made,  shall  continue  to  be 
the  seals  of  the  ^aid  courts  respectively. 

S  16.  The  several  terms  of  the  said  courts  shall  respectively  be  NamMof 

*  •'  twins. 

called  after  the  mcmths  in  which  they  are  held. 

S  17.  Any  alderman  of  the  city  of  Albany,  Hudson  or  Troy,  may,  Aidenn«i,  tt 
in  any  case,  sit  as  a  judge  of  the  mayor's  court  of  his  city ;  and  in  case  ^     ^^ 
of  Ihe  sickness  or  absence  of  the  mayor  and  recorder  of  either  of  the 
above  cities,  or  of  their  offices  being  vacant,  it  shall  be  lawful  for  any 
three  aldermen  of  such  city  to  hold  the  mayor's  court  thereof.® 

S  18.  In  case  any  of  the  said  courts  shall  not  be  formed  and  held,  courts  how 
al  the  time  the  same  shall  be  required  by  law,  or  at  the  time  to  which 
it  shall  have  been  adjourned,  it  shall  be  lawful  for  any  judge,  or  for 
the  clerk  thereof^  to  adjourn  the  same  from  day  to  day,  until  a  court 
shall  be  formed,  or  until  the  next  term.® 

S  19.  No  process  in  any  mayor's  court  shall  be  tested  and  made  Tote,  te.  or 
returnable  during  the  same  term  ;  and  no  process,  issuing  out  of  any 
of  the  mayor's  courts,  and  delivered  to  the  sherifl^or  other  proper  offi- 
^  for  service,  at  any  time  during  term,  shall  be  served,  unless  the 
nine  be  made  returnable  at  the  term  next  thereafter.® 

S  20.  All  writs  and  process,  issuing  out  of,  or  returnable  before  the  Howrttam 
^several  courts,  respectively,  and  all  writs  to  them  directed,  shall 
be  made  returnable  before,  or  be  directed  to,  "  the  judges  of  the  may- 
or's court  in  and  for  the  city  of  Albany,"  or  Hudson,  or  TVoy,  as  the 
case  may  be.® 

SSl.  In  the  records  and  proceedings  of  the  said  courts,  ^^ judges  Foms  or 
of  the  said  court,"  shall  be  inserted,  instead  of  mayor,  recorder  and'"**"^ 
^nnen  of  the  said  cities.® 

S  22.  It  shall  be  unnecessary  to  insert  the  names  of  any  mayor,  re-  ib. 
corder  or  alderman,  in  any  records  of  judgments,  or  other  proceedings, 
ia  the  said  courts ;  and  all  records  of  judgments  therein,  shall  be  made 
wp  in  the  same  form  as  the  like  records,  in  the  courts  of  common  pleas 
of  the  several  counties  of  this  state.® 

(7)  LtWB  of  1818,  p.  144,  §80.    (8)  2  R.  L.  p.  602,  §  1, 6, 16, 16  ft  17 
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TITLE  1. 

CHAP.  II. 

Of  Courts  of  peculiar  and  special  Jurisdiction. 

TiTXJK  1. — Of  turrogates' courts* 

Title  2.— Of  the  courts  of  special  sessions  of  the  peace. 

Title  3. — Of  special  justices'  courts  in  the  several  cities  of  this  state. 

Title  4. — Of  courts  held  by  justices  of  the  peace. 


TITLE  I. 

OP  SURROGATES'  COURTS. 

0BC.  1.  Jttrfidictiim  of  iiiRQgitM;  to  hKwt  none  but  thoio  ezprauly  gitM. "; 
2.  CourU  to  be  ahrayi  opon,  espoeaaUj  on  eyery  Mondaj. 
a.  Pntont  tealt  eontmned. 

4.  WWb  now  Nola  to  bo  Buido;  form;  doferiptiontobedspogited. 
6.  On  aealbobg  loit,  kc  newono  tobe  nodo;  notieo  to  be  giTcn. 

6.  Special  powen  of  rarrogates. 

7.  Booki  to  be  proridedby  tbem;  indezet  to  be  made  tbereto. 

8.  To  pMserre  papeEB»  booka,  he,  and  deUrer  tbem  to  hia  rafloeaanir. 

9.  Sberifft  and  otber  offieen  to  obey  process,  &c.  of  snrroigates. 

10.  Costs  to  be  awarded  in  discretion  of  surrogate. 

11.  Snocessor  to  complete  business  pending. 

12.  Jurisdiction  once  acquired,  to  be  exdusire  of  otber  snnogates. 
18.  Surrogates  not  to  be  counsel,  Ifco.  in  certain  cases. 

Powsnof  Ssctiok  1.  Eyery  surrogate  who  shall  have  duly  qualified,  bj 
taJdng  the  oath  and  executing  the  bond  required  bj  law,  shall  hold  a 
court  within  the  limits  of  the  county  for  which  he  was  appointed,  and 
5  V'**^  shall  have  power, 

1.  To  take  the  proof  of  wills  of  real  and  personal  estate,  in  the  ca- 
ses prescribed  by  law ;  and  also  to  take  the  proof  of  any  will  relating 
to  real  estate  situated  within  the  county  of  such  surrogate,  when  the 
testator  in  such  will,  shall  have  died  out  of  this  state,  not  being  an  in- 
habitant thereof,  and  not  leaving  any  assets  therein : ' 

8.  To  grant  letters  testamentary  and  of  administration : 

8.  To  direct  and  control  the  conduct  and  settle  the  accounts  of  ex- 
ecutors and  administrators : 

4.  To  enfinrce  the  pajrment  of  debts  and  legacies,  and  the  distribu* 
lion  of  the  estates  of  intestates : 

6.  To  order  the  sale  and  disposition  of  the  real  estates  of  deceased 
persons: 

6.  To  administer  justice  in  all  matters  relating  to  the  affitirs  of  de- 
ceased  persobs,  according  to  the  provisions  of  the  statutes  of  this  state : 

7.  To  appoint  guardians  for  minors,  to  remove  them,  to  direct  and 
control  their  conduct,  and  to  settle  their  accounts,  as  prescribed  bf 
law; 

^   To  caus#  the  admeasurement  of  dower  to  widows : 
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Which  powers  shall  be  exercised  in  the  cases,  and  in  the  manner,  tttlei. 
prescribed  by  the  statutes  of  this  state,  and  in  no  other ;  and  no  snrro-  '"^^'^'^ 
gate  shall,  under  pretext  of  incidental  power  or  constructive  authori- 
ty, exercise  any  jurisdiction  whatever,  not  expressly  given  by  some 
statute  of  this  state. 

S  2.  The  surrogates'  courts  shall  be  at  all  times  open,  for  the  hear-  Coarti,  wua 
ingof  any  matters  within  the  jurisdiction  thereof;  and  particularly  on 
Mondajr  of  each  week,  it  shall  be  the  duty  of  every  surrogate  to  attend 
at  his  office,  to  execute  the  powers  and  duties  conferred  on  him. 

S  S.  Hie  seals  of  the  several  surrofrates  of  the  respective  counties  SMkor 
of  this  State,  of  which  a  description  in  writing  has  heretofore  been  de- 
posited and  recorded  in  the  office  of  the  secretary  of  this  state,  shall 
continue  to  be  the  seals  of  the  surrogates'  courts  of  such  counties  re- 
spectively.* 

S  4.  Whenever  a  surrogate  shall  be  appointed  for  any  county  here-  ••^j^f  5JJ 
after  organized,  or  for  any  county  for  which  no  surrogate's  seal  shall 
have  been  provided,  he  shall,  at  his  own  expense,  cause  a  seal  to  be 
made  for  his  office,  with  such  device  as  he  shall  think  proper,  upon 
wUch  shall  be  inscribed  the  name  of  the  county  for  which  such  surro- 
gate was  appointed,  and  the  words  '^  Surrogate  Seal."  He  shall  de- 
liver a  description  of  such  seal  to  the  secretary  of  state,  to  be  by  him 
deposited  and  recorded  in  his  office  as  part  of  the  public  records  of  this 
state ;  and  the  same  shall  thereupon  be  the  seal  of  the  surrogate's  court 
of  such  county.' 

S  5.  Whenever  the  seal  of  the  surrogate's  court  of  any  county  sliall  TornUMt 
he  so  injured  that  it  can  not  be  conveniently  used,  the  surrogate  shall 
destroy  the  same;  and  whenever  the  surrogate's  seal  shall  be  lost  or 
destroyed,  he  shall,  at  his  own  expense,  provide  a  new  seal,  similar 
in  all  respects  to  such  former  seal,  and  shall  give  notice  thereof  in 
writing  to  the  secretary  of  state,  who  shall  file  such  notice ;  and  there- 
upon such  new  seal  shall  become  the  seal  of  the  surrogate's  court  of 
such  county. 

S  6.  Every  surrogate  shall  have  power, 

1.  To  issue  subpoenas  under  his  seal  of  office,  to  compel  the  attend-  spoeid  pow- 

on  of  tiinQ* 

anee  of  any  witness,  or  the  production  of  any  paper,  material  to  any  nt^u, 
inquiry  pending  in  his  court,  the  form  of  which  shall  be  similar  to  that  ^^LuSy*  '^ 
used  by  courts  of  record  in  the  like  cases : 

3.  To  punish  disobedience  to  any  such  subpoena,  and  to  punish  wit-  n».  atiaeh- 
nesses  for  refusing  to  testify  after  appearing,  in  the  same  manner  and 
to  the  same  extent,  as  courts  of  record  in  similar  cases,  and  by  process 
similar  in  Ibrm  to  that  used  by  such  courts: 

(1)  1  R.  L.  p.  44^,  §  4. 
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TITLE  1.       8,  To  issue  citations  to  parties  in  all  matters  cognizable  in  his 
ib^itaUonT  ^^^^1  ^^^  ^^  ^^®  cases,  prescribed  by  law,  to  compel  the  appearance 

of  such  parties: 
SifTtolSiiMt     ^'  '^^  enforce  all  lawful  orders,  process  and  decrees  of  his  court, 
parties.        \yy  attachment  against  the  persons  of  those  who  shall  neglect  or  refofle 
to  comply  with  such  orders  and  decrees,  or  to  execute  such  process; 
which  attachments  shall  be  in  form  similar  to  that  used  by  the  court 
of  chancery  in  analogous  cases : 
^oetompufj     5.  To  exemplify  under  his  seal  of  office,  all  transcripts  of  records, 
papers  or  proceedings,  therein;  which  shall  be  received  in  evidence 
in  all  courts,  with  the  like  effect  as  the  exemplifications  of  the  records, 
papers  and  proceedings  of  courts  of  record : 
TopunUh        6.  To  preserve  order  in  his  court  during  any  judicial  proceeding, 
by  punishing  contempts  which  amount  to  an  actual  interruption  of  bu- 
siness, or  to  an  open  and  direct  contempt  of  his  authority  or  person,  in 
the  same  manner  and  to  the  same  extent,  as  courts  of  record. 

Bookf  u>  be       S  7.  The  surrogate  of  each  county  shall  provide  and  keep  the  fol- 

provided.        i        .         .       ,  ^  r  r 

lowing  books : 

1.  A  book  in  which  shall  be  fully  and  distinctly  recorded  all  wills, 
testaments  and  codicils  proved  before  him,  and  the  proof  thereof;  and 
in  which  he  may  also  record  any  will  relating  to  real  estate  situated 
within  his  county,  which  shall  have  been  duly  proved  before,  and  re- 
corded by,  any  other  surrogate ;  upon  the  production  of  an  exemplified 
copy  of  such  record : 

2.  A  book  in  which  shall  be  recorded  in  like  manner,  all  letters  tes- 
tamentary, and  of  general  and  special  administration : 

3.  A  book  in  which  shall  be  entered  all  accounts  of  executors  and 
administrators,  settled  before  him : 

4.  A  book  in  which  shall  be  entered  all  minutes  of  other  proceed- 
ings, by  or  before  him,  in  relation  to  the  estates  of  deceased  persons, 
with  all  orders  and  decrees  made  by  him,  and  minutes  of  all  citations, 
subpoenas,  attachments  and  other  process  issued  by  him,  in  relation  to 
such  estates;  and  the  testimony  taken  by  him  in  relation  to  the  grant- 
ing or  revocation  of  letters  testamentary,  or  of  administration : 

6.  A  book  in  which  shall  be  recorded  the  appointment  of  guardians 
for  infslnts,  the  revocation  of  any  such  appointment,  and  the  accounts 
rendered  by  such  guardians,  at  full  length : 

6.  A  book  in  which  shall  be  entered  all  proceedings  in  relation  to 
the  admeasurement  of  dower,  and  all  orders,  reports  and  decrees  there- 
upon: 
lodexa  to  be  To  cach  of  the  said  books  there  shall  be  attached  an  index  of  the 
subjects  therein,  with  a  reference  to  the  pages  where  such  subjects 
may  be  found;  which,  together  with  such  books,  shall  at  all  proper 
times  be  open  to  the  inspection  of  any  person  paying  the  fees  allowed 
by  law  for  such  examination. 
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S  8.  Every  surrogate  shall  carefally  file  and  preserve  all  affidavits,  title  s. 
petitions,  reports,  accounts,  and  all  other  papers  belonging  to  his  court ;  ^^^^^^^ 
and  all  such  papers,  and  the  books  kept  by  him,  shall  belong  and  ap-  bepre^rv«d. 
pertain  to  his  office,  and  be  delivered  to  his  successor. 

S  9.  Every  sheriff,  jailer,  coroner,  or  other  executive  officer,  to  sberifTi,  &c 
whom  any  citation,  subpoena,  attachment,  or  other  process,  issued  by  ^Ss^^^^^ 
a  surrogate's  court,  may  be  directed  or  delivered  for  the  purpose  of 
being  executed,  shall  execute  the  same,  in  the  same  manner  as  if  is- 
sued by  a  court  of  record,  and  for  any  neglect  or  misfeasance  therein, 
shall  be  subject  to  the  same  penalties,  actions  and  proceedings,  as  if 
the  same  had  occurred  in  relation  to  any  process  issued  by  courts  of 
record. 

S  10.  In  all  cases  of  contest  before  a  surros^ate's  court,  such  court  coita  in  con- 

tetUKi  CftMS* 

may  award  costs  to  the  party  in  the  judgment  of  the  court  entitled 
thereto,  to  be  paid  either  by  the  other  party  personally,  or  out  of  the 
estate,  which  shall  be  the  subject  of  such  controversy. 

$\l.  Upon  the  office  of  any  surrogate  becoming  vacant,  his  suc-Powenor 
cesser  shall  have  power  and  authority  to  complete  any  business  that  ■"'*~"**'' 
may  have  been  begun,  or  that  was  pending  before  such  surrogate.^  * 

5  12.  When  jurisdiction  shall  have  been  acquired  by  any  surro-ExciaiiTej»- 
gate's  court,  in  relation  to  any  matter  or  proceeding,  such  jurisdiction,  S^rtSn  oae^ 
over  the  same  matter  and  all  its  incidents,  shall  be  exclusive  of  all 
other  surrogates,  except  when  otherwise  provided  by  law.  And  when* 
ever  any  guardian  shall  have  been  appointed,  or  any  other  proceeding 
shall  have  been  commenced,  in  relation  to  any  other  matter,  in  any 
surrogate's  court,  all  other  proceedings  in  relation  to  such  guardian  or 
other  matter,  shall  be  had  and  continued  in  the  surrogate's  court  of 
the  same  county. 

Sis.  No  surrogate  shall  be  counsel,  solicitor  or  attorney,  for  or  Not  to  be 
against  any  executor,  administrator,  guardian  or  minor,  in  any  civil  fn  osrtaif  m- 
action,  over  whom  or  whose  accounts  he  could  have  any  jurisdiction  "** 
hylaw. 


TITLE  II. 

OF  THE  COURTS  OF  SPECIAL  SESSIONS  OF  THE  PEACE. 

8ic.  1.  By  wbom  f  uch  conrtf  may  be  held  in  New-Yoric. 

2.  Sherifiii  to  ezeeute  jadgneaU,  &c.;  how  anthentieated. 
a*  By  whom  such  courts  may  be  held  in  other  counties. 

S  1.  Courts  of  special  sessions  of  the  peace  may  be  held  in  and  for  By  whom  to 
the  city  and  county  of  New- York,  by  any  three  judges  of  the  court  ofN«t!!yOTk. 
common  pleas  of  the  said  city  and  county,  of  whom  the  first  judge  of 
»id  court,  the  mayor  or  recorder  of  said  city,  shall  always  be  one,  in 
the  cases  and  for  the  purposes  provided  by  law.' 

<2)  1 R.  L.  p,  456.    (8)2R.L.p.  604,§13;  354,§41;  506,§8. 
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TITLES.      5  2.  The  judgmenu  and  orders  of  tbe  said  court,  shall  be  ezeeulad 
^||^*^<^^  bj  the  sheriff  of  the  saidcitjrandoounty,  by  virtue  of  a  warrant  under 
bowM«-  the  hand  and  seal  of  the  first  judge,  mayor  or  recorder,  who  presided; 
or  of  the  persons  who  formed  such  court/ 

blSdia^'iSdia  ^  ^'  ^^^^  of  special  sessions  of  the  peace  for  the  several  countiei 
of  this  state,  other  than  the  city  and  county  of  New-York,  may  be  held 
in  and  for  any  county,  by  three  justices  of  the  peace  of  the  same  oooih 
ty,  or  by  two  such  justices  and  one  judge  of  the  county  courts  of  such 
county,  in  the  cases,  and  for  the  purposes,  provided  by  law/ 


TITLE  III. 

or  SPECIAL  JUSTICES'  COURTS  IN  THE  SEVERAL  CITIES  OF  THIS 

STATE. 

8bc.  1.  Bfarine  court  in  New^Yoik. 

2.  Aisiataat  joftieet*  eoarU  in  N«wT«1l. 

a  Jiutiees'  eoiurt  in  Albany. 

4  Jofticet'  eoiurt  in  Hudson. 

5.  Powers,  johsdiction  and  mode  of  proceeding  of  such  eowts. 

Martoeeourt     ^  1.  Thejustices  of  the  marine  court  of  the  city  of  New-York,  srs 
^  authorised  and  required  to  hold  a  court  in  the  said  city,  to  be  known 
by  the  name  of  ^^  The  Marine  Court  of  the  city  of  New- York."* 

AstiattntjiiB-     S  2.  Each  of  the  assistant  justices  of  the  city  of  New- York  is  as- 
^Neir-Toikdiorised  and  required  to  hold  a  court  within  the  ward  or  wards  tot 
which  he  may  be  appointed.'' 

S  3>  The  justices  of  the  justices'  court  of  the  city  of  Albany,  are 


bnj.         authorised  and  required  to  hold  a  court  in  the  said  city,  to  be  known 
by  the  name  of  "  The  Justices'  Court  of  the  city  of  Albany."* 

jusiioas*  S  4.  The  justices  of  the  justices'  court  of  the  city  of  Hudson,  are 

eoartinHod-  authorised  and  required  to  hold  a  court  in  the  said  city,  to  be  known 

by  the  name  of  "  The  Justices'  Court  of  the  city  of  Hudson."* 
TWr  jorit-       S  5.  The  several  courts  enumerated  in  this  Title,  shall  respective 
ly  possess  the  jurisdiction  and  powers,  be  held  at  the  times  and  placet, 
and  proceed  in  the  manner,  specially  provided  by  law. 


TITLE  IV. 

OF  COURTS  HELD  BY  JUSTICES  OF  THE  PEACE. 

Art.-  1.— Of  the  jurisdicdon  of  justices^  courts. 

AaT.   2.— Of  the  comnieoceinent  of  suits,  and  tbe  service  and  return  of  process. 

Art.   3. — Of  tbe  appearance  of  parties. 

Art.    4.— Of  pleadings  and  of  set-oflfs. 

Art.   5. — Of  adjournments. 

(4)2ILL^p.904~fT4.  ~(5)th7^^^m^q 4.  (STS. VSi7§To67  Laws^fiiS,  P  ^^ 
<7)2R.L.p.870,§86;  Laws  of  1820,  p.  S,  §  1 ;  of  1825,  p  8B6,  §  S;  of  1827,  p.  l^'^*" 
(8)  Laws  of  1821,  p.  86.    (9)  lb.  1822,  p.  226. 


CHAF.  n.]         THE  STATE  OP  NEW-YORK-  225 

AftT.  8.*-Of€onp«Uiog  the  attendance  of  witnesaet.  ART.  1. 

AsT.   7.— Of  the  trial  of  Usues  of  fact,  and  the  incideots  thereto. 

AsT.   8. — Of  judgments,  and  filing  transcripts  thereof. 

Abt.  9. — Of  ezecutiofis;  of  sales  thereon,  and  of  imprisonment. 

Art.  10^— Of  the  remoFal  of  causes  to  the  court  of  common  pleas,  by  certiorari. 

AXT.  11. — Of  appeals  to  the  courts  of  common  pleas. 

Art.  1% — Of  the  fees  of  officent,  and  of  witnesses  and  jurors,  for  services  under  this  Title« 

Art.  13. — General  provisions  concerning  justices'  courts,  and  proceedings  therein^ 


Of  the  Jurisdiction  of  Justices^  Courts  4 

Sac  1.  Jnstiees  aaifaorised  to  hold  courts ;  their  geneial  powers.  > 

1  Oases  and  proceedings  within  their  jorisdiotiony  enumerated. 
A  Covebast  may  bebMnght  hefbre  them  on  eettain  bonds. 
A  Ctses  in  vhich  they  are  excluded  firom  jorisdiction. 
A  Aetioiis  bj  and  against  certain  officers,  and  by  executors  and  corporation^. 
A  Jastieee  becoming  inn-holden,  not  to  have  jniisdietion,  &c. 
7.  Jvstices  being  members  of  legislature  or  eoonty  judges,  not  obligad  to  aat. 
8  A  9.  Wlthiii  what  towns  actions  to  be  brought 
10.  AUeimen  of  Albany  may  tiy  certain  actions. 

S  1.  Eyery  justice  of  the  peace  elected  in  any  town  of  this  state^  justieei  w 
or  appointed  for  any  city  in  which  special  courts  are  not  established  by  **""  *®"^' 
hw,  is  hereby  authorised  to  hold  a  cou?t  for  the  trial  of  all  actions  in 
the  next  section  enumerated,  and  to  hear,  try  and  determine  the  same, 
aocording  to  law  and  equity;  and  for  that  purpose,  where  no  special  Gener«i 
provision  is  otberwise  made  by  law,  such  court  shall  be  vested  with  ^^^^ 
all  the  necessary  powers  which  are  possessed  by  courts  of  record  in 
this  8tate.^<» 

S  2.  Every  such  justice  shall  have  jurisdiction  oVer,  and  cogni-  cumm,  slc. 
zanoe  of,  the  following  actions  and  proceedings:  ]$S^^. 

1.  Actions  of  debt)  covenant  and  assumpsit,  wherein  the  debt  or 
bahax»  due,  or  the  damages  claimed,  shall  not  exceed  fifty  dollars: 

s.  Actions  of  trespass  and  trespass  on  the  case,  for  injuries  to  per- 
9(XQBy  or  to  real  or  personal  property,  wherein  the  damages  claimed 
AaQ  not  exceed  fifty  dollars : 

3.  All  actions  for  any  penalty  not  exceeding  fifty  dollars,  given  by 
any  statute  of  this  state : 

4.  All  actions  commenced  by  attachment  of  property,  as  herein  af- 
ter provided,  wherein  the  debt  or  damages  claimed,  shall  not  exceed 
<me  hundred  dollars:  and, 

5*  To  take  and  enter  judgment  on  the  confession  of  a  defendant, 
where  the  amount  confessed  shall  not  exceed  two  hundred  and  fifty 
dollars," 

S  S.  When  there  shall  be  a  bond  with  a  penalty  exceeding  fifty  covenant,  i 
doUars,  with  condition  for  the  payment  of  a  sum  of  money  not  ex-  ^'^^^ 
c^eding  fifty  dollars,  or  for  the  payment  of  several  sums  of  money,  by 

^'^^^>»— ^— I  I  .  ■■  ■  I  ■  IP.-  .Ill  ■-■  »  I  ■   ■    .      ■      ■! 

(I0)IiawsoflSHp-27B,  §1.    (11)  »».!($  IX 
TOL.  It.  SO 
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TITLE  4.  instalments,  the  aggregate  of  which  instalments  shall  not  exceed  % 
'^^"^^^^  dollars,  an  action  of  covenant  may  be  maintained  on  such  condition  in 
a  justice's  court ;  and  a  recovery  for  either  of  such  instalments  shall 
not  bar  a  subsequent  suit  for  the  other  instalments,  or  either  of  them. 

SSSSJir       ^  ^'  ^^^  ^^  justice  of  the  peace  shall  have  cognizance  of  any 

Juriadiction.    aCtion, 

1.  Wherein  the  people  of  this  state  shall  be  named  as  a  partj,  ex- 
cepting suits  for  penalties  not  exceeding  fifty  dollars : 

2.  Nor  where  the  title  to  land  shall  in  any  wise  come  in  question, 
as  herein  after  provided : 

s.  Nor  of  any  action  of  assault,  battery,  false  imprisonment,  slan- 
der, or  malicious  prosecution : 

4.  Nor  of  any  matters  of  account,  where  the  sum  total  of  the  ac- 
counts of  both  parties,  proved  to  the  satisfaction  of  the  justice,  shall 
exceed  four  hundred  dollars : 

6.  Nor  of  actions  against  executors,  or  administrators  as  such,  or 
against  corporations.^^ 

AeUoBsbyifc     S  6*  Actious  coguizi^ble  before  a  justice,  may  be  brought  by  and 
^l^S^X^  against  all  persons  who  sue  or  are  sued  in  their  own  right,  and  by 
and  against  all  town  and  county  officers,  in  their  official  character; 
^eoton,    and  by  executors,  administrators  and  corporations.^ 

Tavwn-  S  6.  If  aftoT  the  election  of  any  person  as  a  justice  of  the  peace,he 

uTtSt*  ^  shall  become  an  inn-holder  or  tavern-keeper,  in  fitct,  he  shall  not  haTe 
any  power  or  jurisdiction  under  the  provisions  of  this  Title ;  but  be 
may  issue  execution  upon  any  judgment  actually  rendered  by  him  be- 
fore he  became  so  disqualified.'* 

Memben  of      2  7.  No  justice  of  the  poaco,  being  a  member  of  the  senate  or  as- 
mw^^.  sembly,  or  being  a  judge  of  any  county  court,  shall  be  obliged  to  tab 
"^    '        cognizance  of  any  action,  or  to  entertain  any  proceedings  under  the 
provisions  of  this  Title ;  but  he  may  act  therein,  or  not,  at  his  discre- 
tion." 

■ 

AetioBs  to  be     S  8.  Every  such  action  shall  be  brought  before  some  justice  of  the 
"talntomu  town,  wherein  either. 


«eri 


1.  The  plaintifis,  or  any  one  of  them,  reside :  or, 

2.  Where  the  defendants,  or  any  one  of  them,  reside :  or, 

8.  Before  some  justice  of  another  town  in  the  same  county,  next 
adjoining  the  residence  of  the  plaintiff  or  defendant.  ^^ 
(i>.  ^  9.  But  if  a  defendant  has  absconded  from  his  residence,  such  ac- 
tion may  be  brought  before  a  justice  of  the  town  in  which  such  de- 
fendant or  his  property  may  be  ;  and  if  the  plaintifis  be  all  non-resi- 
dents of  the  county,  or  if  the  defendant  be  a  non-resident  of  the  coun- 
ty, then  such  action  may  be  brought  before  any  justice  of  the  town,  id 
which  such  plaintifis  or  defendant  may  be.**  

(12)  Lawt  of  VBZi,  p.  279,  §  1.    (18)  n>.  §  ».    (14)  lb.  §80. 
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S  H).  Any  alderman  of  the  dty  of  Albany,  may  try  any  action  ^'^'  *• 
brought  to  recover  a  penalty,  to  the  amount  of  twenty-five  dollars  or  Aideriwa  of 
under,  incurred  under  any  of  the  by-laws  of  the  said  city,  but  shall  ^^^^^' 
kife  no  other  jurisdiction  under  the  provisions  of  this  Title.^^ 

ARTICLE  SECOlfD. 

Of  the  Commencement  o/Suita^  and  the  Service  and  Return  of 

Process. 

Sm.  U.  finiU  how  eommeaeed;  prooMs  ennmented. 
U.  When  nuts  deemed  to  hare  been  commeiMed. 
18.  biw]Mi(cftM«tiiiBinoiistobefiiit|HroeeM. 
14  Contents  of  summons;  when  to  be  made  returnable. 
15.  At  what  time  and  how  smnmons  to  be  senred . 
H  Hew  to  be  ntnmed. 
17.  Cues  ia  whieh  wanant  shall  be  issued. 
]&  Cases  in  whieh  warrant  or  smnmons  may  be  issued 
9.  Warrant  not  to  issue  without  piefnous  affidarits. 
70,  Contents  of  wanrant 

21.  How  served;  when  defendant  to  be  earried  before  another  justice. 
liL  Betniu  of  warrant  how  made,  and  its  eostents. 
as.  Bond  to  be  given  before  warrut  to  issue  to  detain  a  eanal  boat. 
2i  Penalty  and  condition  of  bond. 

2S.  Deiendanty  how  long  to  be  kept  in  custody  on  a  wamnt. 
V,  Cues  in  which  attachments  may  be  issued. 
27.  By  whst  creditors  i^lieation  to  be  made. 
23.  Fh>o&  necessary;  snbpcenas  for  witnesses  to  establish  debts. 
2a  Bond  witk  surety  to  be  given;  penalty  sad  condition. 

80.  What  attachment  must  contain. 

81.  Duty  of  eonstaMe  in  eizecnting  attaohment 

82.  Bemoval  of  goods  may  be  prcTcnted  by  bond;  its  condition,  Ac. 
88.  Claimant  of  goods  attached,  may  gire  bond  to  retain  them. 

84.  Constable  to  deliTer  up  goods  on  receiTing  bond. 

SS.  Attaohmeat  how  to  be  returned;  papers  to  accompany  it 

36  &  37.  Proceedings  on  bond  given  by  claimant. 

88.  When  bond  of  claimant  may  be  prosecuted  by  defendant  in  attaehment. 

S  11.  Suits  may  be  instituted  before  a  justice,  either  by  the  volun-  soiti,  how 
tary  appearance  and  agreement  of  the  parties,  or  by  process ;  wh^  sommsnced. 
bj  process,  it  shall  be  either  a  summons,  a  warrant  or  an  attachment. 

S  12.  Suits  shall  be  considered  as  commenced  at  the  times  follow-  when  to  u 

\j.„,  dsomed  eom- 

"*b  *  raeiMsd. 

1.  Upon  process^  by  warrant,  at  the  time  of  the  arrest  of  the  de- 
fendant: 

2.  Upon  process  by  attachment  or  summons,  on  the  day  when  the 
process  shall  be  delivered  to  the  constable.  But  if  two  or  more  suits 
be  commenced,  by  summons  or  attachment,  on  the  same  day,  the  suit 
in  which  the  process  was  first  served,  shall  be  deemed  to  have  been 
fiwt  commenced : 

3.  Where  the  suit  is  instituted  without  process,  at  the  time  of  the 
pMties joining  issue.** 

S  13.  The  first  process  against  freeholders,  and  against  inhabitants  sonunoin, 
baving  families,  except  as  is  otherwise  herein  after  directed,  shall  be  ^'*"  ^  ** 


Snt  procc 


(M) 


L>ws  of  1824,  p.  279,  §  28;  of  1826,  p.  190,  $  11.    (16)  lb.  18^  p.  282,  $  7  ft  8. 
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TITLE4.  a  sttmmoDS ;  but  no  peraoo  shall  be  proceeded  against  bj  samnoDB, 

^>^^^^^^^^  out  of  the  county  in  which  he  reeides.^'' 

Cdrtoitoor  S  14.  A  summons  shall  be  directed  to  any  constable  of  the  coonty 
where  the  justice  resides,  commanding  him  to  summon  the  defendant 
to  appear  before  the  justice  who  issued  the  same,  at  a  time  and  phoe 
to  be  named  in  such  summons,  not  less  than  six,  nor  more  than  twelve 
days,  from  the  date  of  the  same,  to  answer  the  ptaintifTin  the  plea,  in 
the  same  summons  to  be  mentioned.^'' 

^^^Vhi  S  15.  A  summons  shall  in  all  cases  be  served  at  least  six  days  be- 
'^'^  fore  the  time  of  appearance  mentioned  therein :  if  the  defendant  shall 
be  found,  it  shall  be  served  by  reading  the  same  to  the  defendant,  and 
(if  required  by  him)  delivering  a  copy  thereof.  If  the  defendant  shall 
not  be  found,  it  shall  be  served  by  leaving  a  copy  thereof  at  the  de> 
fondant's  last  place  of  abode,  in  the  presence  of  some  one  of  the  fiynily 
of  suitable  age  and  discretion,  who  shall  be  informed  of  its  contents.^^ 

HownteHMd  S  16.  The  constable  serving  a  sunmx>ns,  shall  return  thereupon, 
in  writing,  the  time  and  manner  In  which  be  executed  the  same,  and 
sign  his  name  thereto.*'^ 

wamntto       S  17,  A  justico  shall,  upon  application,  issue  a  warrant  in  the  fol- 
^ifuin  paMt.  lowing  cases ! 


1.  Where  the  defendant  is  a  non-resident,  of  the  county : 

2f  Where  the  plaintiff  is  a  non-resident,  and  tenders  to  the  justice 
security  for  the  payment  of  any  sum  which  jnay  be  adjudged  against 
him  in  the  suit: 

8.  When  it  shall  appear  to  the  satisfection  of  the  justice,  by  the  af- 
fidavit of  the  applicant,  or  of  any  other  witness,  that  the  person  against 
whom  such  warrant  is  desired,  is  about  to  depart  from  the  cottntj^ 
with  intent  not  to  return  thereto: 

4.  Where  the  defendant  is  an  inhabitant  of  the  county,  having  a 
family,  or  a  freeholder  of  the  same  county,  and  it  shall  in  like  man- 
ner appear  to  the  satisfaction  of  the  justice,  that  the  plaintiff  will  be 
in  danger  of  losing  his  debt  or  demand,  unless  such  warrant  be  grant- 
ed." 

sonmou  or      S  18.  A  justico  may,  upon  application,  issue  either  a  summons  or 
I!lrtS?\^  warrant,  at  his  option, 

}.  Against  a  defendant  residing  in  the  same  county,  who  is  neither 
a  freeholder  of  the  county,  nor  an  inhabitant  having  a  family  - 

2.  Against  the  defendant  upon  whom  a  summons  shall  have  been 
served  only  by  leaving  a  copy,  or  in^any  other  way  than  by  reading 
or  delivering  a  copy  to  him  personally,  and  who  shall  not  have  appea^ 
ed  at  the  time  and  place  appointed  in  such  summons,  nor  shown  good 
cause  for  not  appearing.     But  the  suit  instituted  by  such  summons, 

shall  be  deemed  discontinued,  unless  the  warrant  be  issued  on  the 

>»'■■■■»■  t  I.I...  » 

(17)LaTriofl824,p.252,§8.    (18)  fli.  §  9»  4  St  Q. 
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same  dsj  of  the  return  of  the  first  summons,  and  if  so  issued,  the,  suit    abt.s. 
shall  be  deemed  to  have  been  continued  thereby.**  ^^^/*^• 

S 19,  In  all  cases,  on  application  for  a  warrant,  except  where  the  AffidaTit  m 
luit  shall  have  been  commenced  bj  summons,  the  person  appljring  wamat 
dudl,  by  affidavit,  state  the  facts  and  circumstances  within  his  knowl- 
edge, showing  the  grounds  of  his  application,  whereby  the  justice  may 
the  better  judge  of  the  necessity  and  propriety  of  issuing  such  war- 
rant." 

S  20.  A  warrant  shall  be  directed  to  any  constable  of  the  county  contentiof 
where  the  justice  issuing  the  same  resides,  and  shall  command  such 
omstable  to  take  the  defendant,  and  bring  him  forthwith  before  such 
jQstice,  to  answer  the  plaintiff  in  a  plea,  in  the  same  warrant  to  be 
mentioned;  and  shall  further  require  the  constable,  after  he  shall  have 
anested  the  defendant,  to  notify  the  plaintiff  of  such  arrest.** 

021.  A  warrant  shall  be  served,  by  arresting  the  defendant  and  Howiwrad. 
taUng  him  forthwith  before  the  justice  issuing  the  same.     If  such  jiis-  y^^^  ^^^i^ 
lice  be,  on  the  return  thereof,  absent,  or  unable  to  hear  or  try  the  Jjjjj2[*£. 
cause,  or  it  shall  be  made  to  appear  to  such  justice,  by  the  affidavit 
ofsQch  defendant,  that  such  justice  is  a  material  witness  in  the  cause, 
the  constable  shall  take  the  defendant  before  the  next  justice  of  the 
citf  or  town,  who  shall  take  cognizance  of  the  cause,  and  proceed 
thereoD,  as  if  the  warrant  had  been  issued  by  him. 

S  22,  Every  constable  serving  a  warrant,  shall  return  thereupon  JjJJJJ^*' 
in  writing,  the  manner  in  which  he  executed  the  same,  and  the  fact 
whether  he  has  or  hss  not  notified  the  plaintifi*. 

S  23.  Whenever  an  action  shall  be  brought  to  recover  any  penalty  Bond  to  w 
imposed  by  law  for  taking  any  rails,  boards,  planks  or  staves,  from  the  tion  ofcanai 
banks  or  vicinity  of  a  canal,  in  which  a  justice  is  authorised  to  direct  rgoe^  its, 
the  detention  of  any  canal  boat,  he  shall  not  endorse  such  direction  on  ^*{iJ|?  vti.** 
any  warrant,  unless  a  bond,  as  prescribed  in  the  next  section,  shall  *'P-**^-5 
be  executed  and  delivered  to  such  justice.*^ 

$24.  Such  bond  shall  be  in  the  penalty  of  at  least  one  hundred  ita  penalty  a 
dollars,  with  one  or  more  sureties,  to  be  approved  by  such  justice, 
conditioned  that  such  action  shall  be  prosecuted  t«  judgment  with  all 
conTenient  spe#tf,  and  that  if  judgment  be  rendered  in  favor  of  the  de- 
fendant, the  obligors  will  pay  the  costs  and  charges  which  shall  be 
adjudged  against  the  plaintifi",  and  all  damages  which  may  ensuie  from 
fte  detention  of  such  boat  and  the  cargo  thereof,  and  the  crew  navigat- 
ing the  same.^ 

9  25.  When  a  defendant  shall  be  brought  before  a  justice  on  a  war-  ca«to<iy  of 
rant,  he  shall  be  detained  in  the  custody  of  ^he  constable,  until  the  wiiSj,"'^ 
justice  shall  direct  his  release.     But  in  no  case  shall  the  defendant  be 
detained  longer  than  twelve  hours  from  the  time  he  shall  be  brought 

^^^ _ 

(19)  Uwt  of  1824,  p.  280,  §  8, 4  ^  6.    (20)  lb.  1827,  p.  873,  §  2. 
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before  the  justice,  nnle»s  within  that  time,  the  trial  of  the  cause  sliall 


be  commenced ;  or  unless  it  shall  be  delayed  at  the  instance  of  the  d^ 
fendant. 
wl?n5n?**      ^  ^^'  ^^  attachment  against  the  property  of  any  debtor,  may  be  i»- 
"^<^        sued  on  the  application  of  a  creditor,  in  the  manner  herein  after  pre- 
scribed, whenever  it  shall  satisfactorily  appear  to  the  justice,  that  sodi 
debtor  has  departed,  or  is  about  to  depart  from  the  county  where  he 
last  resided,  with  intent  to  defraud  his  creditors,  or  to  avoid  the  ser- 
vice of  any  civil  process ;  or  that  such  debtor  keeps  himself  conceal- 
ed with  the  like  intent^^ 
dSZ^^        0  27.  Such  application  may  be  made  by  any  creditor,  or  by  his 
personal  representatives,  having  a  demand  against  such  debtor  persoD- 
aHy,  wiiether  liquidated  or  not,  arising  upon  contract,  or  upon  a  judg- 
ment rendered  within  this  state,  amounting  to  one  hundred  doilan,or 
any  less  sum.^^ 
ProobDe-        S  28.  Such  application  shall  be  in  writing,  and  shall  be  aocompa- 
*''**^'       nied  by  the  affidavit  of  the  creditor,  or  of  his  agent,  in  which  diall  be 
specified,  as  near  as  may  be,  the  sum  in  which  the  debtor  is  indebted 
over  and  above  all  discounts  to  the  person  in  whose  behalf  applicatira 
is  made,  and  the  grounds  up<Hi  which  the  application  ia  founded;  and 
the  fruits  and  circumstances  to  establish  such  grounds,  shall  also  be  ve- 
siibpcDDaiibr  rified  by  the  affidavits  of  two  disinterested  witnesses:  and  it  shall  be 
the  duty  of  the  justice,  on  being  requested  so  to  do,  to  issue  his  sub- 
poena, to  compel  the  attendance  of  any  witness  forthwith,  to  make 
such  affidavit. 

Bonii  to  be       S  29.  The  applicant  shall  execute  to  the  defendant,  and  deliver  to 
'^^"^'        the  justice,  a  bond  with  sufficient  surety,  to  be  approved  by  such  jus- 
TOiSiSSSf  *  tice,  in  writing  upon  such  bond,  in  the  penalty  of  two  hundred  dol- 
lars, conditioned  to  pay  such  defendant  all  damages  and  costs  which 
he  may  sustain,  by  reason  of  the  issuing  such  attachment,  if  such 
plaintiff  fail  to  recover  judgment  thereon  ;  and  if  such  judgment  be 
recovered,  that  such  plaintiff  will  pay  the  defendant  all  monies  which 
#     shall  be  received  by  him  from  ^y  property  levied  upon  by  such  at- 
tachment, over  and  above  the  aAount  Of  such  judgment,  and  interest 
and  costs  thereon.^'  v 

coDtenuof  S  SO.  Evorysuch  attachment  shftU  state  the  amMlnt  of  the  debt 
sworn  to  by  the  applicant,  and  shall  command  any  constable  of  the 
county  in  which  the  justice  resides,  to  attach  so  much  of  the  goods 
and  chattels  of  the  debtor,  as  will  be  sufficient  to  satisfy  such  debt; 
and  safely  to  keep  the  same,  in  order  to  satisfy  any  judgment  that  may 
be  recovered  on  such  attachment ;  and  to  make  return  of  his  proceed- 
ings thereon,  to  the  juSlice  who  issued  the  same,  at  a  time  therein  to 
be  specified,  not  less  than  six,  nor  more  than  twelve  days,  from  the 
date  thereof.^*  v 

(21)  Uwt  of  1824,  p.  281,  §  6  Ik  28. 
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5  31.  The  ccMMtaUe  to  whom  such  altachment  shall  be  directed   ^^'^'  ^ 
and  deliyered,  shall  execute  the  same  at  least  six  days  before  the  re-  ^ow  ezecut- 
torn  daj ;  and  shall  attadi,  take  into  his  custody,  and  safely  keep,  ^ 
such  part  of  the  goods  and  chattels  of  the  defendant,  as  shall  not  be 
exempt  from  execution,  and  as  shall  be  sufficient  to  satisfy  the  de- 
mand of  the  plaintiff.    He  shall  immediately  make  an  inventory  of  the  u'^^efac. 
property  seized,  and  shall  leave  a  copy  of  the  attachment,  and  of  the 
inventory,  certified  by  him,  at  the  last  place  of  residence  of  the  de- 
fendant; but  if  the  defendant  have  no  place  of  residence  in  the  county 
where  the  goods  and  chattels  are  attached,  such  copy  and  inventory 
shall  be  left  with  the  person  in  whose  possession  the  said  goods  and 
chattels  shall  be  found.^ 

S  S%.  No  goods  attached  by  a  constable,  shall  be  removed  by  him.  Bond  to  pre- 
if  a  bond  be  given  and  delivered  to  such  constable  by  any  person,  with  IrgoISL^^ 
sufficient  surety,  to  be  approved  by  the  constable,  in  a  penalty  double 
the  sum  stated  in  the  attachment  to  have  been  sworn  to  by  the  plain- 
6S,  conditioned,  that  such  goods  and  chattels  shall  be  produced,  to  sa- 
tisfy any  execution  that  may  be  issued  upon  any  judgment  which  shall 
be  obtained  by  the  plaintiff  upon  such  attachment,  within  six  months 
after  the  date  of  such  bond.^ 

S  a.  If  any  person  shall  claim  any  goods  or  chattels  attached  by  a  Bond  by 
constable,  he  may,  after  such  seizure,  and  at  any  time  before  execu- giSawmdi' 
^  shall  have  been  issued  upon  the  judgment  obtained  on  such  at- 
tachment, execute  a  bond  to  the  plaintiff,  with  sureties  to  be  approved 
bj  the  constable,  or  by  the  justice  who  issued  the  attachment,  in  a  pe- 
nalty double  the  value  of  the  property  attached,  conditioned  that  in  a 
suit  to  be  brought  on  such  bond,  within  three  months  from  the  date, 
mch  claimant  will  establish  that  he  was  the  owner  of  the  goods  seiz- 
ed, at  the  time  of  such  seizure ;  and  in  case  of  his  iailure  to  do  so,  that 
he  will  pay  the  value  of  the  goods  so  claimed,  with  interest. 

S  34  Upon  either  of  the  bonds  afi>resaid  being  executed  and  deli-  Propertr. 
vered  to  the  constable,  he  shall  deliver  up  the  property  seized  by  him,  d«u^Arodup. 
to  the  obligor  in  such  bond. 

$  35.  The  constable  serving  the  attachment,  shall  make  a  return  Ratnni  of  «»- 
thereof  at  die  day  therein  named  for  that  purpose,  with  all  his  pro-  ^*^'°*^^ 
ccedings  thereon,  in  writing,  subscribed  by  him,  with  a  copy  of  the 
inventory  of  the  goods  attached,  certified  by  him,  and  with  any  bond 
which  may  have  been  executed  and  delivered  to  him,  pursuant  to  the 
foregoing  provisions. 

9  36.  In  every  suit  which  shall  be  brought  upon  a  bond,  given  by  suu  on  bond 
the  claimant  of  proper^,  pursuant  to  the  preceding  thirty-third  section, 
^  claimant  may  give  in  evidence,  in  bar  of  a  recovery,  that  he  waa 
the  oimer  of  the  property  seized^  at  the  time  of  such  seizure.    If  he 

(22)  Laws  of  1824,  p.  291,  §  24. 
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TITLE  4.  fail  to  establish  such  ownership,  or  if  judgment  pass  against  him  by 
^'^^"^^^  de&ult  or  on  demurrer,  the  plaintiff  shall  recover  the  value  of  the  pro- 
perty so  seized  and  delivered  to  such  claimant,  with  interest  from  the 
date  of  the  bond,  to  be  assessed  as  damages. 
Eze«9  reM-      g  37,  If  the  amouut  so  recovered  exceed  the  amount  of  the  plain* 

vend)  bow 

applied.  tiff's  judgment  rendered  on  the  attachment,  he  shall  be  liable  to  re- 
fund such  excess  to  the  defendant  in  such  attachment 

ft^t^  S  38.  If  the  defendant  shall,  before  judgment,  satisfy  the  clcdm  oa 
g;2r"^  which  such  attachment  issued,  and  all  costs  thereon,  or  after  judgment 
shall  pay  the  same,  he  shall  be  entitled  to  maintain  an  action  on  the 
bond  executed  by  such  claimant,  in  his  own  name,  in  the  same  man- 
ner and  with  the  like  efiect,  as  if  such  action  had  been  brought  b^  the 
obligee  in  such  bond,  as  herein  provided. 

ARTICLE  THIRD. 

Of  the  Appearance  of  Parties. 

8ic.  80.  Pbintifft  not  being  infimtf,  may  appear  in  person  or  by  attorney. 

40.  Ap|)ointment  of  next  friend  for  infant  plaintifffli  his  liability  for  cost*. 

41.  Defendants  not  being  infimts,  how  to  appear. 

42.  Guardians  for  in&nt  defendants;  when  and  how  appointed. 
48.  Consent  to  be  filed;  liability  of  g^nardian  for  costs. 

44.  Appearing  by  attorney;  when  constable  not  to  act  as  such. 

45.  Authority  of  attorney  to  be  proved;  mode  by  proof. 

46.  Justice  to  wait  one  hour  after  return  of  summons  or  attachment. 

How  plain*       S  S^*  Any  plaintiff  in  a  suit  before  a  justice,  except  persons  under 
tift  may  ap-  t^^nty-one  years  of  age,  may  appear  and  conduct  his  suit,  either  in 
person,  or  by  attorney. 

Next  ftiend  S  40.  No  process  shall  be  issued  for  an  infant  plaintiff,  nor  shall 
pta£i^  any  issue,  joined  by  such  plaintiff,  without  process,  be  heard,  until  a 
next  friend  for  such  plaintiff  shall  have  been  appointed.  Whenever 
requested,  the  justice  shall  appoint  some  suitable  person  who  ^11 
consent  thereto  in  writing,  to  be  named  by  such  plaintiff,  to  act  as 
his  next  friend  in  such  suit;  who  shall  be  responsible  for  the  costs 
therein. 

Awjaftuica  §  41.  Every  defendant  in  a  suit,  except  persons  under  twenty-one 
years  of  age,  may  Appear  and  defend  the  same  in  person,  or  by  attor- 
ney ;  but  where  a  warrant  shall  have  been  served,  on  a  defendant  and 
returned,  no  frirther  proceedings  shall  be  had  against  him,  until  he 
shall  have  personally  appeared  in  court. 

Gaszdians  S  42.  Aflcr  the  service  and  return  of  process  against  an  infant  de- 
ftodanS.^  ^  fendant,  the  suit  shall  not  be  any  further  prosecuted,  until  a  guardian 
for  such  defendant  be  appointed.  Upon  the  request  of  such  defendant, 
the  justice  shall  appoint  some  person  who  will  consent  thereto  in  writ- 
ing, to  be  the  guardian  of  the  defendant  in  the  defence  of  the  suit. 
And  if  the  defendant  shall  not  appear  on  the  return  day  of  such  pn>- 
cess;  or  if  he  neglect  or  refuse  to  nominate  such  guardian;  the  ju»- 
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tioe  maj,  on  the  motion  of  the  plaintiff,  appoint  any  discreet  person  as   aki**  ^ 
Bochfifoardian.  )!^^^^^^ 

S  iS.  The  consent  of  such  next  jBriend  or  guardian,  shall  be  filed  ^^  ^^ 
with  the  justice.    The  guardian  for  the  defendant  shall  not  be  liable 
fcr  anj  costs  in  the  suit 

S  44.  A  party  authorised  to  appear  by  attorney,  may  appoint  any  ^'^«<»- 
person  to  act  as  such  attorney  ;  but  the  constable  who  served  either  beanonMy. 
the  original  or  jury  process  in  the  cause,  shall  not  appear  and  advocate    , . 
fcr  either  par^  at  tibe  trial,  but  may  act  as  attorney  in  any  other  stage 
or  proceedi^  ^^^  cause^^ 

S  45.  The  authority  to  appear  by  attorney,  may  be  either  written  Au^ntyer 
or  verbal,  and  shall  in  all  cases  be  proved,  either  by  the  attorney  him-  vn^SS' 
Bel(  or  other  competent  testimony,  unless  admitted  by  the  opposite 
patf ;  and  thejustice  shall  not  permit  any  person  to  appear  jbr  anodier, 
without  such  proof  or  admission. 

$46.  Upon  the  return  of  a  summons  personally  served,  or  on  thejnrtiMio 
retam  of  an  attachment  duly  served,  the  justice  shall  wait  one  hourHifi^^^ 
after  the  time  specified  for  the  return  of  such  process;  unless  the  par- 
ties 8hall  sooner  appear. 

ABTICI^E  FOUBTH. 

Of  Pleadings  and  ofSd-offs. 

be.  47.  At  wliat  time  pleading!  to  be  had  and  iarae  to  be  joined. 


4Bw  FleadiBgs  how  to  be  made;  when  to  be  filed;  wben  to  be  eoterad. 
40.  When  fnit  by  warranl  not  to  bar  f nit  by  a nmmoni. 

60.  Gaaeain  wbicb  certain  demandt  may  be  aet  off. 

61.  When  aet-off  mnat  be  pleaded  or  notiee  be  giren. 

SL  How  jndgment  to  be  rendered  in  different  caaea  of  aet-offa. 

69l  Pnceedinga  when  balance  dne  defendant  ezceeda  60  doUara. 

5i  When  dnim  and  aet-off  exceed  40O  dolhra,  plaintiff  to  be  non-iuCed. 

66.  Sat-ofi  allowed  in  aetiona  by  execotora,  Itc 

6&  Jndgment  thereon;  ita  effect;  ezeeotion  when  to  iaane. 

07.  Demaada  trtiich  nai|^tbe  aet  of^  not  to  be  afterwarda  recorered. 

66L  Caaea  ea»^ted  from  operation  of  laat  aeetlon. 

69.  Pkn  or  notice  of  tide  to  Und,  when  and  how  to  be  giren. 

60l  Bond  to  be  giTen  Iqr  defendant;  ita  penalty  and  condition. 

€1.  Soit  to  be  diacontinned;  eoata  how  paid  and  collected. 

tt.  If  bond  not  giren,  canae  to  proceed,  &c. 

S8w  Proceedinga  if  plaintiff  draw  title  to  hmd  in  question,  Ite. 

61  New  action  in  common  pleaa,how  to  declare;  what  to  be  plea,  6tc. 

66.  Cocta  of  suit  in  common  picaa;  when  defendant  not  torecorer. 

66.  Fkoceedinga  when  aeyenl  connta  and  title  pleaded  to  aame. 

S  47.  At  the  time  of  the  first  appearance  of  the  parties  before  the  Pi«adian 
ptttice,  either  upon  the  return  of  process,  or  their  voluntary  appear-  hwiftiid  am 
60oe  to  join  issue,  the  pleadings  of  the  parties  shall  be  made,  and  the  lu. 
voe  joined ;  and  where  both  parties  have  appeared,  an  issue  shall  be 
jpmed,  befiire  any  adjournment  shall  be  had ;  except  where  the  de- 
fendant shall  have  appeared  upon  a  warrant,  as  herein  after  provided. 

(28)  Uwa  of  18SN»  p.  201,  §  26. 
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TITLE  4.  2  48.  The  pleadings  may  be  either  verbal  or  writtei^  at  the  discre- 
^^^y^  tion  of  the  party  making  the  same,  except  in  the  case  of  a  plea  of  title 
how  made,    to  land.     When  ^Written,  they  shall  be  filed  and  remain  with  the  joB- 

tlce ;  when  verbal,  the  justice  shall  enter  in  his  docket  the  substuw^ 

thereof. 

wboniait       S  49.  The  pendency  of  a  suit  commenced  by  summons,  shall  not 

nJuwrS!   be  a  bar  to  a  subsequent  suit  commenced  by  warrant,  between  the 

same  parties,  if  it  appear  on  the  trial  of  such  subsequent  suit,  that  tfae 

defendant  therein  was  about  to  abscond  from  the  coun^^  when  sach 

warrant  issued.** 

iftSa^be       ^  ^'  ^^  ^®  following  cases,  and  under  the  following  circumstan- 
"^^^        ces,  a  defendant  may  set  olBf  demands  which  he  has  against  the  plain- 
tiff: 
SJSSd  M?*     1,  It  must  be  a  demand  arising  upon  judgment  or  upon  contract, 
**^'  express  or  implied,  whether  such  contract  be  written  or  unwritten, 

sealed  or  without  seal ;  and  if  it  be  founded  upon  a  bond,  or  other 
contract  having  a  penalty,  the  sum  equitably  due,  by  virtue  of  its  con- 
dition, only,  shall  be  set  off: 
To  whom  to      2.  It  must  be  due  to  him  in  his  own  right,  either  as  being  the  ori- 
ginal creditor  or  payee,  or  as  being  the  assignee  or  owner  of  the  de- 
mand: 
When  to  bo       8.  It  must  be  a  demand  for  real  estate  sold,  or  for  personal  pro- 
***        '    perty  sold,  or  for  money  paid,  or  services  done ;  or  if  it  be  not  such  a 
demand,  the  amount  must  be  liquidated,,  or  be  capable  of  being  ascer- 
tained by  calculation : 
When  do-        4.  It  must  havo  existed  at  the  time  of  the  conmiencement  of  the 
have*heid  Su^  suit,  and  must  then  have  belonged  to  the  defendant : 
In  what  ac-       5.  It  cau  be  allowed  only  in  ^tions  founded  upon  demands  which 
au^ed.  ^    could  themsclves  be  the  subject  of  set-off,  according  to  law : 
whenitmwt     6.  If  there  be  several  defendants,  the  demand  set  off  must  be  doe 

be  a  joint  de-  ,        «,      «.,  .    •    .« 

mand.        to  all  of  them  jomtly : 

Moat  bo  '^'  It  must  be  a  demand  existing  against  the  plaintiff  in  the  action, 

a^«n,t  plain-  ^i^^  ^^  g^j^  ^  brought  iu  the  name  of  a  plaintiff  who  has  no  real 

interest  in  the  contract  upon  which  the  suit  is  founded ;  in  which  case, 

no  set-off  of  a  demand  against  the  plaintiff  shall  be  allowed,  unless  as 

herein  after  specified : 

afaioit  ai.        8.  If  the  actiou  be  founded  upon  a  contract  (other  than  a  negotiable 

^STct  [  or  promissory  note,  or  bill  of  exchange,)  which  has  been  assigned  by  the 

plaintiff,  a  demand  existing  against  such  plaintiff  or  any  assignee  ^' 

such  contract,  at  the  time  of  the  assignment  thereof,  and  belonging  ^ 

the  defendant,  in  good  faith,  before  notice  of  such  assignment,  v»y  ^ 

set  off  to  the  amount  of  the  plaintifTs  debt,  if  the  demand  be  such  a^ 

might  have  been  set  off  against  such  plaintiff  or  such  assignee,  whiw 

the  contract  belonged  to  him : 

(24)  Lftwt  of  1824,  p.  291,  §  7. 
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^.  Iffhe  action  be  upon  a  negotiable  promissory  note,  or  bill  of  ex-   abt.  4 


dittM,  whkh  has  been  assigned  to  the  plaintiff,  after  it  became  due, 

a  set-off  to  the  amount  of  the  plamtifrs  debt,  may  be  made  of  a  de^^no^noui, 

fflttri  vuting  Bgaifist  any  person  or  persons,  who  shdl  haye  assigned 

or  ttaiafaTed  soch  note  at  bill  after  it  became  doe,  if  the  demand  be 

Mdiasai^t  hare  been  sett)ff  against  the  asrignor,  while  the  note  or 

UHbdomfed  to  him: 

10.'  If  the  plaintiff  be  a  trustee  for  any  other,  or  if  the  suit  he  inthe  «f|^^ben«- 
natte  of  a  plaintiff  who  has  no  real  interest  in  the  contract  upon  which  tiff. 
tkasoit  is  founded,  so  much  of  a  demand  existing  against  those  whom 
tbi  fbiatiff  repifMents,  or  for  whose  benefit  the  action  is  brought,  may 
be  set  oi^  as  will  satisfy  ike  plaintiff's  debt,  if  the  same  might  have 
boea  set^rffin  ma  acti<Ni  brought  by  those  beneficially  interested : 

11.  But  if  such  action  be  brought  by  the  assignee  of  an  insolv^it,  £xGeptioii.i 
isqirisooed,  absent,  concealed,  or  absconding  debtor,  no  set-<^  shall 
be  aBowed  of  any  debt,  unless  in  the  cases  provided  in  the  fifth  Chap- 
ter of  the  Second  Part  of  the  Revised  Statutes.^^ 

0  Uk,  To  entitle  a  defendant  to  a  set-off,  he  must  plead  or  give  no-  ^^^^, 
(foe  tf  the  aame,  apecifyii^  (he  nature  of  his  claim,  with  reasonable 
drtsmty^  at  t^  time  of  joining  issue  on  a  question  of  fact  up(«  the 
merili  of  the  cause. 

$  SS.  If  the  amount  of  the  set-off  duly  established,  be  equd  to  the  f^^sj^*^" 
pkiatir«  debt,  judgment  shall  be  entered  for  the  defendant,  with  rr  equal  to 
coots ;  if  it  be  less  than  the  plaintiff's  debt,  the  plaintiff  shall  have  ''^'^' 
jn^gmAit  fof  tbe  residue  only,  with  costs.    If  it  be  more  than  the  if  J^^  than 
pl^titPs  debt,  and  the  balance  found  due  to  the  defendant  from  the  ^^^* 
pUatiff  in  the  action,  be  fifty  dollars  Kxr  under,  judgment  shall  be  ren- 
teel  for  the  defendant,  for  the  amount  thereof,  witib  costs ;  and  exe- 
cution shall  be  awarded  as  upon  a  judgment  in  a  suit  brought  by  him ; 
bat  as  toch  judgment  shall  be  rendered  against  the  plaintiff  when  the  ^^'^^^'^ 
otertla^t,  ^ich  id  the  subject  of  the  suit,  shall  have  been  assigned  be- 
fcn  the  comtaraoicemelit  of  such  suit,  nor  for  any  balance  due  firom  any 
other  person  than  the  plaintiff  in  the  action.^^ 

8  &S.  If  the  balance  found  due  to  the  defendant  exceed  fifty  dollars,  i^^i^n^^'^t- 
the  justice  shall  flet  off  so  much  of  the  defendant's  demand  against  the 
Ffaunt^s  debt,  as  will  be  sufficient  to  satisfy  it,  if  required  to  do  so 
by  the  defendant,  and  shall  render  judgment  for  the  defendant,  for  his 
Ms;  but  if  the  defendant  shall  not  require  such  set-off,  tbe  justice 
Aall  enter  judgment  of  discontinuance  for  the  defendant,  with  costs ; 
^  the  defendant  may  thereafter  sue  for  and  recover  his  demand  in 
ony  court  having  cognizance  thereof.*^ 

8  54  If  upon  the  titial  of  a  cause,  it  shall  appear  that  the  amount  when  piain- 
w  the  plaintiff'ls  claim,  together  with  the  demands  set  off  by  the  de-  LtlS. 

(iS)  Lawt  of  1824,  p.  291,  §  8. 
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mLSL  feodantj  according  to  the  preceding  provisions,  exceed  four  hnndied 
V^^^^^  dollars,  judgment  of  discontinuance  shaU  be  rendered  against  the 
plaintiff,  with  costs.^ 

iBfoibbr  $  55.  In  suits  brought  hy  executors  or  administrators,  the  defeod' 
ant  maj  set  df  demands  existing  against  their  testators  or  intestates, 
and  belonging  to  the  defendant  at  the  time  of  their  death,  in  the  same 
manner  as  if  the  action  had  been  brought  by  and  in  the  name  of  tfas 
deceased. 

JjJjJJ*  S  66.  Whenever  a  set-off  is  established  in  a  suit  brought  by  eie- 
*'*"^^*  cutors  or  administrators,  the  judgment  shall  be  against  them  in  their 
representative  character,  and  shall  be  evidence  of  a  debt  established, 
to  be  paid  in  the  course  of  administration  ;  but  execution  shall  not  is- 
sue thereon,  until  directed  by  the  surrogate  who  granted  letters  testa- 
mentary or  of  administration. 

cwm^pmf  3  57.  If  a  defendant  neglect  to  plead  or  give  notice  of  any  set-oflj 
Mt^  which,  according  to  the  preceding  provisions,  might  have  been  allow- 
ed to  him,  on  the  trial  of  the  cause,  he  shall  be  forever  thereafter  pre- 
cluded firom  maintaining  any  action  to  recover  the  same,  or  any  part 
thereof.  And  if  the  demand  which  might  have  been  set  off  consisted 
of  a  negotiable  note,  or  bill  of  exchange,  no  action  shall  be  maintain- 
ed thereon,  by  any  person  who  may  derive  title  thereto,  from  or 
through  the  defendant.^ 

jEicepiioM.  ^  58.  But  the  last  preceding  section  shall  not  extend  to  the  foQow- 
Ing  cases : 

^°th£^       1.  When  the  set-off  shall  be  fifty  dollars  more  than  the  judgment 

.judfrnoDt     which  the  plaintiff  shall  have  recovered  : 

OrwM  ui^     2.  Where  the  set-off  consisted  of  a  judgment  in  favor  of  the  defend- 

rora  nuti  ^ut,  or  belonging  to  him,  rendered  before  the  commencement  of  the 
suit  in  which  the*  same  might  have  been  set  off: 

In  Mrtaio         8.  Where  a  set-off  shall  have  been  claimed  by  him,  and  a  balance 

^iMfora  exceeding  fifty  dollars  shall  have  been  found  in  his  &vor,  the  defend- 
ant may  maintain  an  action  for  such  part  of  his  demand  as  was  not 
allowed  to  him  as  a  set-off : 

whw  DO         4.  Where  ihe  suit  was  commenced  against  the  defendant  by  at- 

oerti£  m^to.  ^^^^'^^^i  ^^^  ^^  ^^^  ^^^  personally  appear  in  such  suit : 
aunMfor        ft*  Claims  for  tmliquidated  damages,  which  could  not  be  set  offcffl 
JS^IJll^^^  the  trial  of  the  cause,  according  to  the  preceding  provisions : 
^nuin         6.  Claims  in  suit  in  any  other  court  at  the  time  of  the  commence- 
ment of  the  suit  before  the  justice.^ 

Wm^*^  S  69.  In  every,  action  where  the  title  to  lands  shall  in  any  wise 
come  in  question,  the  defendant,  at  the  time  when  he  is  required  to 
join  issue,  and  not  after,  may  plead  specially  any  plea,  shewing  that 
the  title  of  lands  will  come  in  question,  or  may,  under  the  general  is- 

(26)  Uwt  of  1824,  p.  291,  §1.    (27)  lb.  §8. 
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sue,  give  a  notice  to  that  efiect :  such  plea  and  notice  may  be  joined    art.  4. 
with  any  other  proper  plea  to  the  action.    They  shall  be  writteni  sign-  ^"^^"^"^^ 
ed  by  the  defendant  or  his  attorney,  and  delivered  to  the  justice,  who 
shall  then  countersign  the  same,  and  deliver  them  to  the  plaintiff.^ 

S  60.  At  the  time  of  tendering  such  plea,  or  plea  and  notice,  the  ^^i^ 
defendant,  with  at  least  one  sufficient  surety,  to  be  approved  by  the  eoi^tiM. 
jostice,  shall  enter  into  a  bond  to  the  plaintiff,  in  the  penalty  of  one 
hundred  dollars,  conditioned,  if  such  plaintiff  shall  conmience  a  suit  in 
the  court  of  common  pleas  of  the  coun^,  within  thirty  days  thereafter, 
btUbe  same  cause  of  action  whereon  he  relied  before  the  justice,  that 
such  defendant  shall  appear  and  put  in  special  bail,  in  such  court, 
within  twenty  days  after  the  return  of  process  in  such  suit.^ 

S  61.  Such  b(md  shall  be  delivered  to  the  justice  at  the  time  of  fa>t>tob« 
tendering  such  plea,  or  plea  and  notice ;  and  thereupon  the  action 
flhaU  be  discontinued,  and  each  party  shaU  pay  his  own  costs.  The  ^^ 
coets  so  paid  by  either  party  shall  be  allowed  to  him,  if  he  recover 
costs  in  the  action  brought  in  the  common  pleas,  if  any  be  brought : 
if  no  suit  be  brought  for  the  same  cause  of  action  in  the  court  of  com- 
mon pleas,  within  thirty  days  after  the  delivery  of  the  bond,  the  costs 
and  expenses  of  the  defendant  before  the  justice,  may  be  recovered  by 
him  of  the  plaintiff.^ 

$  62,  If  such  bond  be  not  delivered  as  herein  directed,  the  justice  ProoMdiv 
shall  have  jurisdiction  of  the  cause,  and  shall  proceed  therein,  and  the  giTta. 
defendant  shall  be  precluded  in  his  defence,  from  all  evidence  draw- 
ing in  question  the  title  to  lands.^^ 

S  63.  If  it  appear  on  the  trial,  from  the  plaintifPs  own  shewing,  ib.  if pbkiiff 
that  the  title  to  lands  is  in  question,  which  title  shall  be  disputed  by  qMSkm.  " 
the  defendant,  the  justice  shall  dismiss  the  cause,  and  the  plaintiff 
idiall  pay  the  costs. 

S  64.  When  a  suit  is  discontinued  before  a  justice,  by  the  delivery  n««  aetioB 
of  a  plea,  or  a  plea  and  notice,  and  a  bond  as  above  provided,  the  ^  **^  '''^ 
plaintiff  may  prosecute  an  action  for  the  same  cause,  before  the  court 
of  common  pleas  of  the  county  where  such  cause  of  action  accrued ; 
and  the  plaintiff  in  such  suit,  shall  declare  only  for  the  same  cause  of  /^  fV^  ^  ^S 
action  whereon  he  relied  before  the  justice ;  and  the  plea,  or  plea  and 
notice  of  the  defendant,  shall  be  the  same  which  he  tendered  to  the 
justice.^ 

S  65.  If  Ae  judgment  in  such  suit  in  the  common  pleas,  shall  be  com  of  lan 
for  the  plaintiff,  he  shall  recover  costs ;  if  it  be  for  the  defendant,  *"  ***^  ^■* 
(other  ^tfaan  judgment  of  non-suit,  or  non  pro8,y)  and  the  presiding 
jiu^  shall  not  certify  that  the  title  to  lands  did  come  in  question,  the 
defendant  shall  not  recover  costs,  but  shall  pay  costs  to  the  plaintiff. 

(28)  LawB  of  1824,  p.  291,  §  9. 
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TTTLB  4.      ^66.  If  tb6  plaintiBPs  declaration  in  a  suit  before  a  justice^  shall  oofi- 
j^^^^^^  tain  several  counts,  or  causes  of  action,  to  one  or  more  of  which,  a  d6* 
StSTto  ^  lenee  of  title  to  lands  be  interposed  hj  the  defendant,  and  be  shldl  tea- 
pi««d«d.    '  der  a  plea^  or  a  plea  and  notice,  to  such  count,  or  cause  of  action,  ami 
deliver  a  bond  as  above  provided,  the  justice  shall  discontinue  proceed- 
ings for  such  cause  of  action,  and  the  plaintiff  may  oommenoe  a  Iroit  in 
the  common  pleas  thetefbr ;  and  for  the  other  causes  of  action,  the  jus- 
tiee  maff  eontinue  his  proceedings. 

ARTICIiE  FIFTH* 

Of  Adjournments. 

8bc.  97.  Wlieii  jutide  may  tuAjonxn  oertain  luiti . 

68.  Restrictions  upon  power  of  justice  to  adjourn. 

ta.  Whin  and  liinr  pldatllFinay  haYaadjoanmriuit  fti  eadaia  emea. 

7U.  Ciftet  in  vHuch  to  b«  allowed  in  certain  raitf  upon  wairantB. 

Ifl.  Defendant  arrested  on  warrant,  to  continue  in  custody,  &c. 

78.  In  iHtet  eaaes  t«be  dischai^d  froiti  enttody. 

78.  TiflM  0t  aAjvaxntutni  in  suits  np<m  warrlnt. 

74.  How  and  when  defendant  may  have  adjournment. 

95.  When  Atfdker  adjoonuneat  may  be  had  by  him. 

T&  fiatoritj  tobe  a  bead;  its  eondition;  whan  new  bond  act  necesawy. 

77.  Tro9t  to  be  made,  to  entitle  to  recorery  on  bond. 

78.  No  idjoutntnent  to  be  made  beyond  90  days,  without  consent. 

79.  In  eaitaia  ease,  party  nqairingtoeachibit  his  aeoouat.  Sot. 

CsMs  in  ,       S  67.  At  the  time  of  the  return  of  either  a  summons  or  attachme&t, 
^yUown!  or  of  joining  issue  without  process,  a  justice  may,  in  his  discrfetion, 

and  with  or  without  the  consent  of  parties,  adjourn  the  cause  not  ez^ 

ceoding  oigkt  days.^ 

wbsBiM         S  68.  A  justice  shall  in  no  case  adjourn  a  cause  oonuneficed  by 
]Sm^^      warrant,  on  his  own  motion ;  nor  shall  he  exercise  that  right  in  asuit 

commenced  by  summdns  or  attadunent,  at  any  other  time  than  on  the 

return  of  such  summons  or  attachment. 

ctsei  in  S  69.  At  the  time  of  the  return  of  a  summons  or  attachment,  of  tbd 

Sr  My  b!^  joining  of  issue  without  process,  die  justice  shall  on  die  application  of 

*'^^''*'~*"^  th«  plaii^  adjourn  die  cause,  to  some  time  to  be  fixed  by  the  jilrtioe, 

not  exceeding  eight  days  thereafter.    But  such  adjournment  shall  not 

b3  granted,  unless  the  plaintiff  or  his  attorney  shall,  if  required  hf^ 

definidADti  make  oath  that  he  cannot,  for  want  of  some  material  testh 

ttxmy  or  witness,  safely  proceed  to  trial.'^ 

b  certain        §  tO,  No  adjournment  of  a  cause  commenced  by  warrant,  issued 

■niti  upon  *'  •     Alt 

warranti,     at  the  suit  of  a  uon-resident  plaintiff,  shall  be  allowed  unless  in  tne 
aUoirod.      foUowiug  cascs : 

1.  On  the  consent  of  both  parties :  or, 

t.  On  the  application  of  the  defendant,  supported  by  his  oath,  that 
lie  has  a  good  defence  to  the  action,  and  that  he  is  not  ready  to  proceed 
to  the  trial  thereof;  and  in  such  case,  it  shall  not  be  granted,  unless 
the  defendant  will  consent  that  any  witness  on  the  part  of  the  pl^" 

(29)Lawsofl824,p.291,§8&25.    (80)n>.§6&6. 
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tifl^  wiio  shall  be  then  attending,  may  be  then  examined  on  oath  by   art.  s. 
viich  jnatice,  hia  testimony  reduced  to  writing,  certified  by  the  justice^  v^V"W 
lod  left  with  him,  to  be  read  on  the  trial  of  the  cause :  or, 

9,  On  the  application  of  the  plaintiff,  supported  by  his  oath,  that  on 
aooount  of  the  absence  of  some  material  witness  or  testimony,  he  can 
not  then  safely  proceed  to  the  trial  of  the  cause.'* 

$  Tl.  If  a  cause  commenced  by  warrant,  be  adjourned  upon  the  wiumae- 
ipplkation  of  the  defendant,  he  shall  continue,  during  the  time  of  ad-  ^Hi^ut 


jouroment,  in  the  custody  of  the  constable,  unless  he  shall  give  the 
eecurity  herein  after  directed  to  be  given,  in  cases  of  adjournment'* 

S  7S.  If  such  cause  be  adjourned  on  the  consent  of  both  parties,  or  whwtow 
if  it  be  adjourned  on  the  application  of  the  plaintiff,  the  defendant  shall 
be  diKharged  from  custody ;  but  the  cause  shall  not  be  disccMitinned 
by  endi  disdiarge ;  and  at  the  adjourned  day,  the  same  proceedings 
shall  be  had,  as  on  the  return  of  a  summons  personally  served. 

S  7S.  The  iu^t  adjournment  of  a  cause  commenced  by  warrant,  tim  of  td- 
shall  be  to  a  day  not  less  than  three,  nor  more  than  twelve  days  there-  ^ 
after,  nnless  the  parties  and  justice  shall  otherwise  agree.'* 

S  74.  In  all  cases  (other  than  where  the  suit  shall  have  been  com-  A^foam 
menced  by  warrant,  at  the  isuit  of  a  non-resident  plaintiff,)  the  cause  '^^***'*^ 
thaH  be  adjourned  on  the  application  of  the  defendant,  on  his  comply- 
ing with  the  following  requisitions : 

1.  The  application  must  be  made  at  the  time  of  joining  issue : 

2.  If  required  by  the  plaintiff  or  the  justice,  Uie  defendant  shall 
make  oath  that  he  can  not  safely  proceed  to  trial,  for  the  want  of  sobm 
material  testimony  or  witness,  to  be  specified  by  him : 

a.  If  required  by  the  plaintiff,  he  shall  give  security,  as  herein  after 
diiected: 

Such  adjoomment  shall  be  for  such  reasonable  time,  as  will  enable 
die  defendant  to  procure  such  testimony  or  witness,  not  exceeding 
niiiety  days.'* 

S  75.  In  all  cases,  a  defendant  shall  also  be  entitled  to  a  further  ad-  g^  tugom 
joununent,  upon  giving  security,  if  required,  as  is  directed  in  the  next  ^^i^*"'"^^ 
succeeding  section,  and  upon  proving,  by  his  own  oath  or  otherwise, 
to  the  satisfection  of  the  justice,  that  he  can  not  safely  proceed  to  trial, 
iir  want  of  some  material  testimcmy  or  witness,  and  that  he  has  used 
due  diligence  to  obtain  such  testimony  or  witness.'* 

$  76.  The  security  required  by  any  of  the  preceding  sections  to  be 
given  by  a  defendant,  shall  be  a  bond  in  the  penalty  of  one  hundred  ^*^'^ 
dollars,  to  the  plaintiff  in  the  action,  with  such  surety  as  the  justice 
shall  approve,  conditioned,  that  in  case  judgment  shall  be  given  against 
SQch  defendant  at  the  adjourned  day,  or  at  any  time  thereafter,  and 
execution  be  issued  against  his  person,  he  will  render  himself  upon 

(SI)  hum  ori884k  p.  SSI,  §  6 1^6. 
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TITLE  4.  ggch  executioD,  before  the  return  thereof;  or  in  default  thereof,  that 
he  or  his  surety  will  pay  the  judgment  so  recovered,  with  interest; 
but  if  any  bond  shall  hare  been  giren  upon  any  prior  adjournment,  it 
shall  not  be  necessary  to  execute  a  new  bond  upon  a  subsequent  ad- 
journment, unless  such  bond  be  required  by  the  justice,  or  by  the  bail 
of  such  defendant  in  such  prior  bond. 

Proof  BMai-  S  77.  In  any  suit  brought  upon  such  bond,  the  plaintiff  shall  not 
TZ  i\mm.  be  entitled  to  recover,  unless  he  shows  an  execution  upon  a  judgment 
obtained  in  the  suit  in  which  such  adjournment  was  had,  duly  issued, 
within  ten  days  after  the  time  when  by  law  the  same  could  be  issued, 
against  the  person  of  the  defendant,  and  a  return  thereon  that  such  de- 
fendant could  not  be  found. 

A4joiini-         S  78.  No  adjournment' shall  be  allowed,  without  the  agreement  of 
ocMdM  ^  the  parties,  to  a  time  beyond  ninety  days  from  the  joining  of  the  issue 
*^  in  the  suit.*^ 

vnmatmMtf  S  79.  No  adjournment  shall  be  allowed  in  any  case  to  a  party  ap- 
plying therefor,  who  shall  have  seen  the  account  or  demand  of  the 
opposite  party,  unless  such  applicant,  if  required,  shall  exhibit  his  ac- 
count or  demand,  or  state  the  nature  thereof^  as  far  forth  as  may  be 
in  his  power,  to  the  satisfaction  of  the  justice.'^ 

ABTICItfi  SIXTH. 

0/  Compelling  the  Attendance  of  WUnesaes. 

8fic.  80.  Justices  may  issue  sabpcenas  fior  witnesses  to  appetr,  in  certain  etses. 

81.  Ptoof  tobegiT«nbeforera]>pcBoaissiwdmaeiueb«foRaiioClMrjv^ 

82.  SnbpfiBans  how  and  bj  whom  seired;  fee  to  be  paid. 

88.  When  attachment  to  be  issued  against  witness  refusing,  he,  to  appear. 

84.  How  eMcnted;  fees  therwm  hgr  wImmu  to  be  paid. 

85.  Fine  on  witness  refining  to  appear  or  to  testify. 
86  It  87.  Fine  how  imposed;  record  of  conriction. 

88.  Ezeention  to  collect  fine;  how  long  deleadant  tobe  inprisoaad. 

89.  AppUcation  of  money  eoUeeted. 

90.  Party  refusing,  &c.  to  obey  subpoena,  Uable  for  damages. 

When  jiMi-      S  80.  Any  justice  of  the  peace  may  issue  subpoenas,  to  compel  the 

SS^mT^  attendance  of  witnesses  to  give  evidence  on  any  trial  depending  before 

himself  or  any  other  justice.     Such  subpoena  shall  be  valid  to  compel 

the  attendance  of  a  witness  being  in  the  same  county  where  the  cause 

is  to  be  tried,  or  being  in  an  adjoining  county ;  and  in  no  other  case.^ 

n».in  asnit       ^81.  A  justice  shall  not  issue  any  subpcBna  to  compel  the  attend- 
otbw^j^ke.  ance  of  witnesses  before  another  justice,  in  any  suit,  unless  the  persoD 
applying  shall  prove,  by  his  own  oath,  or  the  oaA  of  some  other  p«- 
son,  that  such  suit  is  actually  depending  before  such  other  justice.** 

•abpcma,        S  S2.  A  subpoena  may  be  served,  either  by  a  constable,  or  any  otb* 
how  fsrrwL  ^^  p^ygQ^ ;  and  it  shall  be  served  by  reading  the  same,  or  stating  ^ 
contents  to  the  witness,  and  by  paying  or  tendering  the  fees  allowed 
by  law  for  one  day's  attendance  of  such  witness.  ** 

(81)  UwB0fl8Hp»l»<«>    (»)Ib.|ll. 
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S  83.  Whenever  it  shall  appear  to  the  satis&ction  of  the  justice,    art.  «. 
hj  proof  made  before  him,  that  anj  person  duly  subpoenaed  to  appear 


be&re  him  in  any  cause,  shall  have  refused  or  neglected,  without  just  ««aii»t*^t-^ 
cause,  to  attend  as  a  witness,  in  conformity  to  such  subpoena,  and  the  "^"'^ 
party  in  whose  behalf  such  witness  shall  have  been  subpoenaed,  shall 
make  oath  that  the  testimony  of  such  witness  is  material,  the  justice 
dall  have  power  to  issue  an  attachment  to  compel  the  attendance  of 
such  witness. 

$  84.  Every  such  attachment  shall  be  executed  in  the  same  man-  How«M«it- 
ner  as  a  warrant,  and  the  fees  of  the  officers  for  issuing  and  serving  the  p^  itm%m 
same,  shall  be  paid  by  the  person  againrt  whom  the  same  shall  have 
been  issued,  unless  he  shall  shew  reasonable  cause  to  the  satisfaction 
of  the  justice,  for  his  omission  to  attend;  in  which  case,  the  party  re^ 
quirii^  such  attachment,  shall  pay  all  costs  of  such  attachment  and 
the  service  of  the  same. 

S  85.  Every  person  duly  subpoenaed  as  a  witness,  who  shall  not  fim  form- 
appear,  or  appearing,  shall  refuse  to  testify,  shall  forfeit,  for  the  use  povortoSry 
<^  the  poor  of  the  town,  for  every  such  non-appearance  or  refusal, 
(unless  some  reasonable  cause  or  excuse  shall  be  shewn  on  his  oath 
or  the  oath  of  some  other  person,)  such  fine,  not  less  than  sixty-two 
cents,  nor  more  than  ten  dollars,  as  the  justice  before  whom  prosecu- 
tion therefor  shall  be  had,  shall  think  reasonable  to  impose.'^ 

S  86.  Such  fine  may  be  imposed  by  the  justice,  if  the  witness  be  FiMhowim- 
present  and  have  an  opportunity  of  being  heard  against  the  imposition  *'^'^* 
thereof.*^ 

S  87.  The  justice  imposing  any  fine,  shall  make  up  and  enter  in  lueori  of 
tiis  docket,  a  minute  of  the  conviction  and  of  the  cause  thereof,  and  ®**°''**^*"- 
the  same  shall  be  deemed  a  judgment,  in  all  respects,  at  the  suit  of 
the  overseers  of  the  poor  of  the  town.^^ 

S  88.  Upon  the  imposition  of  such  fine,  and  in  default  of  payment  EzecmioD  to 
thereof,  with  costs,  the  justice  shall  forthwith  issue  an  execution  to  ^^^^' 
any  constable  of  the  county,  directing  him  to  levy  such  fine,  with 
costs,  of  the  goods  and  chattels  of  the  delinquent,  and  for  want  there- 
of^ to  take  and  convey  him  to  the  jail  of  the  coimty,  there  to  remain  rmpHion^ 
until  he  shall  pay  such  fine  and  costs ;  and  the  keeper  of  such  jail  is  ft^ui|[^^ 
hereby  required  to  keep  such  delinquent  in  close  custody,  in  such  jail, 
until  the  fine  and  costs  be  paid ;  but  such  imprisonment  shall  not  ex- 
ceed thirty  days.** 

S  89.  When  the  money  shall  be  collected  on  such  execution,  the  Money  eoi- 
constable  shall  return  the  same  to  the  justice,  and  such  justice  shall  appiM. 
pay  over  the  amount  of  the  fine  imposed,  to  the  overseers  of  the  poor 
rfthe  town,  for  the  use  of  the  poor.** 

(34)  Laws  of  1824,  p.  291,  §  II. 

roL.  II.  81 
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TITLE  4.      ^  90,  Every  penon  subpcenaed  as  afomsaid,  and  neglecting  m  re- 
^l!^f^  fusing  to  appear  or  testify,  shall  abo  be  liable  to  the  party  in  who* 


bebalf  he  shall  have  been  subpo&naed,  for  all  damages  which  s«ck 
party  shall  sustain,  by  reason  of  such  non-appearance  or  refusal. 

Of  the  Triai  of  I$su€a  ofFacty  and  Ou  Ineiieni$  thento. 

8M.fl.  Iarac»toUtrM^jaitie«»ifj«i7BO«PM|iiiMd. 
92.  When  to  proceed  ex  parte  on  de&nlt  of  defendantf. 
98.  At  wbat  time  jwj  may  be  demnded  by  either  party. 
94.  Venire  to  be  iaeiwd;  to  vbovi  dicectea;  it«  cpaleBtf . 
96.  Purtiei  nay  agree  on  number  of  jnrorfi  renire  to  correspond- 

96.  Variance  in  yenire  when  suit  between  two  towns. 

97.  To  what  constable  venire  to  he  dillvwred. 

96.  Doty  of  constable  in  eittcntixiig;  retnm  of  vemre. 
99  &  100.  Proceeding;!  for  drawing  jury  on  trial. 

101.  If  snfficient  jorors  not  dnwn,  delleieney  how  svppUed. 

102.  In  what  eases  new  Tenure  to  be  isBved* 

108  &  104.  Jurors'  oath;  publicly  to  hear  proofs,  &c.  of  parties. 
106.  Ex.  parte  affidaTits  not  to  be  evidence  without  consent. 

106.  In  what  cases  only  parties  maybe  witnesses. 

107.  Competency  of  witnesses  offered,  how  tried  and  determined- 
lOB.  OathofwitDessee;  nottotestiff  unless  it  be  taken. 

109.  Jnry  to  be  kept  by  constsble;  his  oath  for  tbat  pnipose. 

110.  Verdict  how  returned,  he.;  plaintiff  to  be  present  at  receiring: 

111.  When  justice  may  discharge  jnry;  when  to  issue  new  Tcnire. 

112.  Fine  on  jurors  refusing  to  appear  or  to  serve. 

wiMnjuirties     ,2  91.  Whenever  issue  shall  have  been  joined  in  a  suit  befefvf 

to  tt  y  usoW' 

justice,  if  no  jury  shall  haye  been  denianded  by  either  party,  tke  juH' 
tice  shall  proceed  to  try  such  issue,  to  hear  the  proofii  and  all^tioDS 
of  the  parties,  and  to  detenyiine  the  same,  according  to  law  and  equitjr, 
as  the  very  right  of  the  case  may  appear. 

^iSwvSui  ^  ^^*  Whenever  a  defendant,  who  has  been  personally  served  with 
a  summons,  or  who  shall  have  procured  an  adjournment^  without 
having  joined  issue,  shall  neglect  to  appear  and  join  issue,  the  justice 
shall  proceed  to  hear  the  proofi  and  allegations  of  the  plaintiff,  and 
determine  the  same  as  above  prescribed. 

WAeo  Jury  $  93.  After  issue  joined,  and  before  the  justice  shall  proceed  to  so 
investigation  of  the  merits  of  the  cause,  by  an  examination  ot  a  wu- 
ness,  or  the  hearing  of  any  other  testimony,  either  of  the  parties,  or 
the  attorney  of  either  of  them,  may  demand  of  the  justice,  that  the 
cause  he  tried  by  a  jury.'* 

vtDire;  itB  $  94.  Upon  the  demand  of  a  trial  by  jury,  the  justice  shall  issue  a 
venire  directed  to  any  constable  of  the  county  wherein  tlie  cause  is  to 
be  tried,  commanding  him  to  summon  twelve  good  and  lawful  ipePi 
in  tlie  town  where  such  justice  resides,  qualified  to  serve  as  jurors^  anu 
not  exempt  from  serving  on  juries  in  courts  of  record,  who  shall  he  la 
no  wise  of  kin  to  the  plaintiff  or  defendant,  nor  interested  in  such  suit, 
to  appear  before  such  justice,  at  a  time  and  place  to  be  named  there- 
in, to  make  a  jury  for  the  trial  of  the  action  between  the  parties  named 
in  such  venire.^^ 


•ootonti. 


(35)  Laws  of  1S24,  p.  291,  §  10. 
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S  85.  Tbe  pttrtiMi  WMy  i^ree  upon  any  Dumber  of  jurors,  less  than    art.  7. 
m,  to  try  the  cause ;  and  the  justice  shall  direct  in  the  venire^  the  "^^^^^""^^ 
sammomg  of  so  many  jurors,  as  shall  be  douUe  the  number  so  agreed  ^  of  juron. 

$  96.  If  the  action  in  which  such  issue  shall  be  joined,  be  betwaen  ib.  in  vuin 
two  towns,  the  venire  shall  direct  the  constable  to  summon  twelve  cmt. 
ffoi  and  lawfiil  men  of  the  county,  qualified  and  not  exempt,,  and  not 
iDterested,  as  herein  before  provided,  to  make  a  jury  for  the  trial  of 
9uik  action* 

S  97.  The  justice  issuing  a  venirey  shall  deliver,  or  cause  the  same  Dcnveiy  of 
to  bedelivered,  to  some  constable  of  tbe  county,  disinterested  between  ''^'^^ 
the  parties,  and  against  whom  no  reasonable  objection  shall  have  been 
mida  ly  either  party. 

098.  The  constable  to  whom  any  venire  shall  be  delivered,  shall  How  to  u 
execute  the  same  iairly  and  impartially ;  and  shall  not  summon  any  reumd/'" 
peraoQ  whom  he  has  reason  to  believe  biassed  or  prejudiced  for  or 
^aiost  either  of  die  parties.     He  shall  summon  the  jurors  personally, 
aad  shall  make  a  list  of  the  perscMis  summoned,  which  he  shall  certify 
and  annex  to  the  i^amre^  and  return  to  the  justice.^^ 

S  99.  At  the  trial  of  the  cause,  the  names  of  the  persons  so  return-  Drawing  jury 
ad,  aad  who  AM  appear,  shall  be  respectively  written  on  several  and 
diitiiict  pieces  of  paper,  as  nearly  of  one  size  as  may  be ;  and  the 
GOilalable,  in  tbe  presence  of  the  justice,  diall  roll  up  or  fold  such 
paacsa  of  paper,  as  nearly  as  may  be,  in  the  same  manner,  and  put 
them  together  in  a  box,  or  some  convenient  thing.^^ 

5 100.  The  justice  shall  then  draw  out  six,  (or  such  number  as  the  ib 
parties  may  have  agreed  upon,)  of  such  papers,  one  after  another,* 
and  if  any  of  the  persons  whose  names  shall  be  so  drawn,  shall  be 
cbaUenged  and  set  aside,  then  such  further  number  shall  be  drawn  as 
win  make  up  the  number  required,  after  all  legal  causes  of  challenge 
allowed  by  the  justice.  The  persons  so  drawn,  appearing,  and  ap- 
pioved  as  indifl^ent,  dball  compose  the  jury  to  try  tt^  cause.'* 

5101.  If  a  sufficient  number  of  competent  jurors  shall  not  be[h.d«fiei«ii. 
dmwB,  the  justice  may  supply  tbe  deficiency  by  directing  the  consta-  ^^"^  '"^ 
He  to  8umflEM>n  any  of  the  by*standers,  or  others,  who  may  be  compe- 

tSBt,  and  against  whom  no  cause  of  challenge  shall  appear,  to  act  as 
jwors  in  the  caxise^** 

S  lOS.  If  the  constaUe  to  whom  the  ventre  shall  have  been  deli-  New  v«iun>. 
vered,  do  not  return  the  same  as  thereby  required,  or  if  a  full  jury 
dnll  not  be  obtained,  in  the  manner  declared  in  the  preceding  sections, 
tile  justice  shall  issue  a  new  ve$iire^^ 

S  103.  To  each  juror  the  justice  shall  administer  an  oath  or  affir-  juron*  oaUi. 
nation,  well  and  truly  to  try  the  matter  in  difference  between 

(36)  Laws  of  1824,  p.  2B1,  §  10. 


1M4  REVISED  STATUTES  OF  [pARTm. 

TTTLB  4.  plaintiff,  and  defendant,  and  unless  discharged  by  the  justice,  a 

^■^*'*^^^  true  verdict  to  give,  according  to  evidence.*'' 

TohMT  S  104.  After  the  jury  shall  be  duly  sworn,  they  shall  sit  togetlier 

and  hear  the  proofs  and  allegations  of  the  parties,  which  shall  be  de- 
livered publicly,  in  their  presence.'*' 

Srff  **  **'  ^  ^^^'  ^^  ^^  parte  affidavit  of  any  person  shall  be  allowed  or  giv- 
en in  evidence  on  any  trial,  either  with  or  without  a  jury,  unless  the 
parties  agree  to  allow  the  same.'^ 

Pvti«,w]iM  ^  106.  A  party  in  the  suit,  or  having  an  interest  in  the  verdict, 
may  be  a  witness  to  prove  the  death  or  absence  beyond  the  reach  of  a 
subpoena  of  the  justice,  of  a  subscribing  witness  to,  or  the  loss  of,  any 
instrument,  which  shall  come  in  question  on  the  trial,  in  order  to  in- 
troduce other  proof  of  the  execution  or  contents  of  such  instrument; 
but  in  no  other  case,  without  the  consent  of  the  parties.^'' 

compotraoy  $  107.  If  a  wituoss,  ou  being  produced,  shall  be  objected  to  as  in- 
'  competent,  such  objection  shall  be  tried  aud  determined  by  the  justice. 
Evidence  may  be  given  in  support  of,  or  against  such  objection,  as  io 
other  cases;  or  the  proposed  witness  may  be  examined  on  oath,  bj 
the  party  objecting,  and  if  so  examined,  no  other  testimony  shall  be 
received  from  either  party,  as  to  the  competency  of  such  witness. 

Oftth  of  wit-      S  108.  Every  person  ofifered  as  a  witness,  before  any  testimony  be 

"**'*^        given  by  him,  shall  be  duly  sworn  or  affirmed,  that  the  evidence  he 

shall  give  relating  to  the  matter  in  difference  between  plaintiff, 

and  defendant,  shall  be  the  truth,  the  whole  truth,  and  nothing 

but  the  truth.*'' 

Oomtftbieto  2  109.  After  hearing  the  proofs  and  allegations,  the  jury  shall  be 
kept  together  in  some  convenient  place,  under  the  charge  of  a  consta- 
ble, until  they  all  agree  upon  their  verdict;  and  for  that  purpose,  the 
justice  shall  administer  to  such  constable,  the  following  oath:  ^^Tou 

Hit  oath,  swear  in  the  presence  of  Almighty  Grod,  that  you  will,  to  the  utmost  ^ 
of  your  ability,  keep  the  persons  sworn  as  jurors  on  this  trial,  together, 
in  some  private  and  convenient  place,  without  any  meat  or  drink,  ex- 
cept such  as  shall  be  ordered  by  me ;  that  you  will  not  suffer  anjr 
communication,  orally  or  otherwise,  to  be  made  to  them;  that  you 
will  not  communicate  with  them  yourself,  orally  or  otherwise,  unless 
by  my  order,  or  to  ask  them  whether  they  have  agreed  on  their  ver- 
dict, until  they  shall  be  discharged ;  and  diat  you  will  not,  before  they 
render  their  verdict,  communicate  to  any  person  the  state  of  their  de- 
liberations, or  the  verdict  they  have  agreed  on."**' 

R«tarnor  S  HO.  Whcu  the  jurors  have  agreed  on  their  verdict,  they  shali 
deliver  the  same  to  the  justice,  publicly,  who  shall  enter  it  in  hi* 
docket.     Previous  to  receiving  it,  the  justice  shall  call  the  plaintiff* 

(87)  Laws  of  1824,  p.  291,  §  10. 
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If  he  be  abfent,  and  no  one  appear  for  him,  the  verdict  shall  not  be    a"^-** 
reoeived. 

i5  111.  Whenever  a  justice  shall  be  satisfied  that  a  jury  sworn  in  J^j^^JJJS 
anj  cause  before  him,  cannot  agree  on  their  verdict,  after  having  been 
out  a  reasonable  time,  he  may  discharge  them,  and  shall  issue  a  new  ^^^  ^•"^ 
Mfttfe,  returnable  within  forty-^ight  hours,  unless  the  parties  shall 
have  consented  that  the  justice  may  render  judgment  on  the  evidence 
already  before  him;  which  in  such  cases  he  may  do. 

S  112.  Every  person  who  shall  be  duly  summoned  as  a  juror,  and  t^^i^ 
flhali  not  appear,  nor  render  a  reasonable  excuse  for  his  default ;  or 
appearing,  shall  refuse  to  serve ;  shall  be  subject  to  the  same  fine,  to 
be  prosecuted  for.  and  collected  with  costs,  in  the  same  manner,  and 
q>plied  to  the  same  use,  as  herein  before  provided,  in  respect  to  a  per- 
SOD  sobpoenaed  as  a  witness,  and  not  appearing,  or  appearing  and  refus- 
iog  to  testify.'^ 

AKTICIiB  EIGHTH. 

OfJudgmeniSy  and  Filing  Transcripts  thereof. 

Sic.  U8b  Judgment  on  confetuon  may  be  entered  for  not  more  than  0250. 

114.  Heqnisites  to  judgment  on  confettion. 

115.  Jndgmenta  otherwife  eonfested  Toid,  with  eertain  exceptions. 
US.  Power  of  ecHumon  pleas  oyer  justice's  judgments;  proceedings. 
117.  Proeeedingi  on  execution,  if  judgment  be  established. 
lis.  If  justice  a  material  witness,  cause  to  be  discontinued. 
119.  Gases  in  which  judgment  of  non-suit,  with  costs,  to  be  rendered. 
UO.  Judgment  to  be  rendered,  when  there  is  no  cause  of  action. 
la.  When  jodgmcnt  to  be  rendered  for  plaintiff. 

122.  Judgment  against  joint  defendants,  on  appearance  of  one,  &c. 
121.  Effect  of  such  judgment  against  party  appearing  and  party  not  appearing. 
12i  In  what  eases  judgment  to  be  rendered  forthwith;  when  within  four  days. 
125.  Any  party  may  remit  excess,  &c.  in  certain  cases. 

12S.  Costs  to  be  awarded;  whole  amount  not  to  exceed  fire  dollars,  except,  &c. 
127.  Justice  to  funush  transcript  of  judgments  oyer  $25. 

123.  County  dexk  to  file  transcript;  to  become  alien  on  real  estate. 
129.  9tteh  jndgments  may  be  reyired. 

S 1  IS.  A  justice  of  the  peace  may  enter  a  judgment,  by  confession  Jufigmsntsby 
of  die  defendant,  in  any  case  where  the  debt  or  damages  confessed, 
ihdl  not  exceed  two  hundred  and  fifty  dollars,  with  such  stay  of  exe- 
cution, as  may  be  agreed  on  by  the  parties  interested  in  such  judg- 
ment** 

S  114.  No  confession  shall  be  taken,  or  judgment  rendered  there-  B«iauites. 
<A)  unless  the  following  requisites  be  complied  with : 

1.  The  defendant  must  personally  appear  before  the  justice:  muctbepn 

2.  The  confession  shall  be  in  writing,  signed  by  the  defendant,  and  iTmaitbe  in 
filed  with  the  justice:  '^""•• 

'•  If  the  judgment  be  confessed  for  a  sum  exceeding  fifty  dollars,  ifoveisodoi- 
^  confession  shall  be  accompanied  by  the  affidavit  of  the  defendant  m^iitbl nla! 
^  plaintifi^  stating  that  such  defendant  is  honestly  and  justly  indebt- 
^  to  the  plaintiff  in  the  sum  named  in  such  affidavit,  over  and  above 

(38)  Laws  of  1824,  p.  2B1,  §  11.    (39)  lb.  §  12  &  18. 
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TITLE  4.  all  just  demands  which  he  has  against  him,  and  that  such  confesnonii 
^"^'^'^^^  not  made  or  taken  with  a  view  to  defraud  any  creditor.*** 

Wbenvoid.  S  115.  Every  judgment  confessed  without  a  compliance  with  the 
provisions  of  the  last  preceding  section,  shall  be  void  as  against  ail 
persons,  except  a  purchaser  in  good  faith  of  any  goods  or  chattels,  hndi 
or  tenements,  under  such  judgment,  and  except  the  defendant  makiog 
such  confession.*^ 

ra^Mfai!?       ^  ^  ^®*  -^^y  i^^S^  of  the  court  of  common  pleas  of  the  county,  may, 

m^'bS^iu   ^  ^^  application  of  any  creditor  of  the  person  against  whom  any  judg- 

jj^^/^^^^7  ment  shall  have  been  recovered,  upon  confession  or  otherwise,  that 

shall  be  a  lien  on  the  real  estate  of  the  defendant,  upon  sufficient  cause 

shown  by  affidavit,  that  such  judgment  was  obtained  fraudulentlj, 

with  intent  to  defraud  creditors,  grant  an  order  to  stay  all  proceedingi 

on  such  judgment,  until  the  further  <»rder  of  the  said  court  of  common 

rowonof    pleas;  and  that  court  shall  have  the  like  power  to  inquire  into  the 

earn,  plaai.     *  '  *  x 

consideration  of  such  judgment,  and  to  set  aside  the  same,  or  to  make 
any  other  order  in  the  premises,  as  if  the  judgment  had  been  originally 
rendered  in  that  court. 
Prooeedinff  S  117*  If  au  executlon  shall  have  been  issued  on  such  judgment, 
onexecuioB.  ^^^  ^^  judgment  be  established,  the  officer  having  such  executioo, 
may  proceed  thereon  to  collect  the  amount  of  such  judgment,  in  the 
same  manner,  as  if  the  proceedings  had  not  been  stayed,  and  within 
such  time  as  the  court  shall  direct. 

^oM«din«s  S  118.  If,  previous  to  joining  issue  in  any  cause,  (except  where 
awitnen.  the  defendant  shall  have  been  arrested  by  warrant,)  the  defendant 
shall  make  affidavit,  that  the  justice  before  whom  the  same  is  pending 
is  a  material  witness  for  such  defendant,  without  whose  testimony  he 
cannot  safely  proceed  to  the  trial,  judgment  of  discontinuance  shall  be 
entered,  but  without  costs  against  either  party. 

iStott-      S  119.  Judgment  of  non-suit,  with  costs,  shall  be  rendered  against 
"^^  a  plaintiff  prosecuting  a  suit  before  a  justice  of  the  peace,  in  the  follow- 

ing cases : 

1.  If  he  discontinue  to  withdraw  his  action  : 

2.  If  he  fail  to  appear  on  the  return  of  any  process,  within  one 
hour  after  the  same  was  returnable : 

3.  If  after  an  adjournment,  he  fail  to  appear  within  one  hour  after 
the  time  to  which  the  adjournment  shall  have  been  made : 

4.  If  he  become  non-suited  on  the  trial : 

5.  If  he  shall  not  appear  on  the  coming  in  of  the  jury  to  hear  their 
vei-dict. 

Judgnient         S  120.  Judgment  for  the  defendant,  with  costs,  shall  be  rendered, 
Sf"  whenever  a  trial  has  been  had,  and  it  be  found  by  verdict,  or  by  the 
decision  of  the  justice,  that  the  plaintiff  has  no  cause  of  action  agains 
the  defendant. 


when  Uiera 
ooeaiuo 


(40)  Lawa  of  1824,  p.  291,  §  12  &  IS. 
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$  IS]*  If  upoD  the  trial  of  the  cause ;  or  upon  au  ex  parte  hear-    ^^'^'  ^• 
ingy  io  those  cases  where  it  may  be  had  on  the  defendant's  failing  to  ^^if^^^f^^ 
appear ;  a  sum,  in  debt  or  damages,  shall  be  found  in  favor  of  the  plain*  "^^^^ 
tiS^  then  judgment  shall  be  rendered  against  the  defendant  for  such 
dd>t  or  damages,  aiul  the  costs. 

S  1S2.  If  process  shall  have  issued  against  two  or  more  per-  ^^^^^* 
aims  jointly  iiMlebted,  and  shall  have  been  personally  served  upon  ei-  v*^^ 
dier  of  the  defendants,  the  defendant  who  may  have  been  served  with  /^  /^  ^^  ^ 
process,  shall  answer  to  the  plaintiflT;  and  the  judgment,  in  such  case, 
if  rendered  in  &vor  of  the  plaintiff,  shall  be  against  all  the  defendants, 
in  the  same  manner  as  if  all  had  been  served  with  process ;  but  execu-^ 
tion  shall  issue  only  in  the  manner  herein  after  directed.^^ 

S  123*  Such  ju^ment  shall  be  conclusive  evidence  of  the  liability  f^J^^ 
of  the  defendant  who  was  personally  served  with  process  in  the  suit, 
or  who  appeared  therein;  but  against  every  other  defendant,  it  shall  ///f/'  A  X 
be  evidence  only  of  the  extent  of  the  plaintiflPs  demand,  after  the  lia-  ' 

yXktj  of  such  defendant  shall  have  been  established  by  other  evidence. 

%  124.  In  cases  where  a  plaintiflT  shall  be  non-suited,  discontinue  wbenjadg 
or  withdraw  his  action,  and  where  judgment  shall  be  confessed,  and  remierta. 
in  all  cases  where  a  verdict  shall  be  rendered,  or  the  defendant  shall 
be  in  custody  at  the  time  of  hearing  the  cause,  the  justice  shall  forth- 
with render  judgment,  and  enter  the  same  in  his  docket.  In  all  other 
cases,  he  shall  render  judgment,  and  enter  the  same  in  his  docket,  with- 
in four  days  after  the  cause  shall  have  been  submitted  to  him  for  his 
final  decision.^^ 

S  126.  When  a  balance  shall  be  found  in  favor  of  a  party,  either  2^^^"?^ 
by  the  verdict  of  a  jury,  or  upon  a  hearing  before  the  justice,  exceed-  ™*'  '""^ 
ing  the  sum  for  which  the  justice  is  authorised  to  give  judgment,  such 
party  may  remit  and  release  the  excess,  and  may  take  judgment  for 
the  residue. 

%  126.  Whenever  a  judgment  shall  be  rendered  by  a  justice  ^i^s*t^^^*Jjj,\ 
any  party,  unless  herein  otherwise  provided,  it  shall  be  with  the  costs 
of  the  suit.     But  the  whole  amount  of  all  the  items  of  such  costs,  ex- 
cept charges  for  the  attendance  of  witnesses  from  another  county, 
shall  not,  in  any  case,  exceed  five  doUars.^^ 

%  127.  It  shall  be  the  duty  of  a  justice  of  the  peace,  on  the  demand  TruKripct 
of  any  person  in  whose  favor  he  shall  have  rendered  a  judgment  for 
above  twenty-five  dollars,  exclusive  of  costs,  to  give  a  transcript  of 
such  judgment,  together  with  the  original  bond  of  security  for  stay  of 
execution,  if  there  be  such  bond.'*^ 

%  128.  It  shall  be  the  duty  of  the  clerk  of  the  county  in  which  such  To  be  filed ; 
judgment  shall  have  been  obtained,  to  file  such  transcript  and  bondinc^e^"^^" 
his  office,  and  to  enter  and  docket  the  judgment,  in  a  book  to  be  by  him 

(41)LftwioflS^p2Bl,§15.    (48) lb. §8.    (43)  n>.  §81.    (44)  lb.  §20. 
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IHLX4,  ]f^igpi  f0Y  that  purpose,  noting  therein  the  time  of  receiving  the  same. 
Such  judgment,  from  and  after  the  time  of  such  entry  and  docket,  hj 
the  clerk,  shall  be  a  lien  on  the  real  estate  of  the  defendant  within 
the  county,  in  the  sanae  manner  and  with  the  like  effect,  as  if  such 
judgment  had  been  rendered  in  the  court  of  common  pleas ;  and  rxaj 
in  the  same  manner,  be  discharged  and  cancelled.^^ 

Jwh  jS?        ^  ^^^*  ^^^T  judgment  of  which  a  transcript  shall  be  filed  and 

■••n*^        docketed,  as  herein  directed,  may  be  revived  by  scire  fou^Sy  in  the 

court  of  common  pleas  of  the  county,  in  the  same  manner,  in  thehke 

cases,  and  with  the  like  effect,  as  if  such  judgment  had  been  obtained 

in  that  court. 

ARTIC1.B  NINTH. 

Of  Executions  ;  of  Sales  thereon^  and  of  Imprisonmenir^ 

Sec.  180.  E!xeeutioiiB  to  be  issued  on  judgments. 

181.  Contents  of  execution;  fardier  eUuse  when  against  malea. 

182.  To  issue  immediately,  when  bond  given  for  monthly  instalments. 
133.  Also  against  persons  not  being  freeholders  or  not  haying  fiunilies. 
184.  When  to  issue  against  fireeholders  and  persons  baring  fimiiUes. 

135.  When  party  may  bare  ezeeutiMi  at  once;  proceedings. 

136.  Issuing  may  be  stayed  by  giving  bond;  its  condition. 

137.  Also  by  certain  persona  giving  security  to  pay  monthly  instymeBta. 
188.  Endorsement  on  execution  by  justice,  on  receiving  security. 

139.  Duty  of  constable;  execution  may  be  renewed. 

140.  Certain  cases  in  which  endorsement  not  to  be  made. 

141.  Executionagainst  joint  debtors;  endorsement  to  be  made  thereon. 

142.  Such  executions,  how  to  be  served. 

148.  Ebteeutions  for  certain  penalties;  defendants  how  to  be  imprisoBed. 
^44.  Executions  when  to  be  dated  and  when  to  be  returnable. 

145.  How  renewed  by  endorsement;  effect  of  removals. 

146.  Eixecutions  may  be  issued  wit1|in  two  years  after  judgment 

147.  Further  exeouti<»s  when  to  issue. 

14S.  Constable  to  endorse  time  of  levying;  notice  of  sale. 

140.  When  and  how  to  seU;  return  of  execution;  proceeds  how  aj^Iied. 

160.  Constable  making  sale  not  to  purchase  any  property. 

151.  If  no  property  to  levy  upon,  defendant  to  be  imprisoned. 

152.  In  certain  cases,  defendant  to  be  discharged  at  certain  times. 

158.  Affidavits  to  be  made,  to  entitle  to  discharge. 

164.  Prisoner  to  be  discharged;  affidavit  where  to  be  filed. 

156.  Penalty  for  refusing  to  discharge. 

156.  Defence  on  prosecution  for  discharging  prisoner. 

167.  Judgment  not  affected  by  discharge,  &c. 

156.  Females  not  to  be  imprisoned  on  justice's  execution. 

159.  Remedy  against  constable  neglecting  to  return  executioa« 

160.  Not  to  apply  to  executions  on  which  exemption  is  endorsed. 

161.  No  act  to  be  done  under  execution,  after  its  return  day,  Ste. 

162.  Last  section  not  to  apply  to  cases  where  exemption  is  endorsed. 

168.  Proceedings  to  recover  money  collected  by  constable. 

164.  County  deik  to  issue  executions  on  judgments  of  which  transcripts  an  filed- 

165.  When  such  execution  to  be  issued. 

166.  Authority  of  coomkon  pleas  to  award  and  control  such  executions. 

167.  Form  of  such  execution;  how  tested  and  signed. 

168.  Proceedings  against  sheriff  for  return  of  execution,  &c. 
160.  Certain  property  of  householders  exempt  from  execution. 

fixeenUouto  S  130.  Upon  any  judgment  being  rendered  before  a  justice,  te 
shall  issue  execution,  at  the  time  and  in  the  manner  herein  after  pre- 
scribed. 


(45)  Laws  of  1824,  p.  291,  §  20. 


CBAP.  n.]        THE  STATE  OF  NEW-YORK.  %40 


S  ISl.  It  AM  be  directed  to  any  oonettble  within  the  Bsme  omm-  ^-^ 
tyy  and  ahsU  oomnwnd  him  te  levy  the  debt  or  dasiagee^  and  ooeta, 
flf  Ae  gDoda  and  cfaotleb  of  the  person  agnnet  whom  the  saBM  ahall 
kemed,  (excqiting  inch  goods  and  diatteb  as  are  by  kweseniplod 
ipoDi  eieci^ion,)  and  to  bring  the  money,  at  a  certain  tine  and. place 
Aersia  to  be  mentioned,  before  sach  jnstaoe,  to  render  to  the  party 
who  reooTored  the  same;  and  if  tiie  execvtion  be  issned  against  a 
anlepmson,  it  shall  ccmunand  the  constable,  that  if  no  goods  or.  cha^ 
tob  can  be  found,  or  not  sufficient  to  satisfy  such  esecotion,  to  take 
tke  body  of  the  person  against  whom  the  execution  shall  be  issued, 
and  oonTey  him  to  the  common  jail  of  the  county,  there  to  lemain  un« 
til sttdi  execution  shall  be  satisfiedand  paid/' 

SlH.  If  any  ddendant  not  being  a  fraehoMer,  shall  have  ffiEOCUled  wkM  to 
aboai  ior  the  payment  of  monthly  instalments,  as  herein  after  pro- )•  ewtowM- 
Tided,  execution  shall  issue  immediately. 

S ISS.  Upon  the  rendering  of  a  judgment  against  any  person  whoib-tn  eikw 
is  not,  at  the  time,  afreeholder  of  the  county  where  the  justice  resides,*"^ 
rm  an  inhabitant  of  such  county  having  a  fiimily,  such  execution  shall 
isBoe  immediately;  but  the  justice  may  require  proof  from  the  party 
demanding  such  execution,  on  his  own  oath,  or  otherwin,  of  the  fiict 
mfitling  him  thereto,  according  to  this  section/' 

S 1S4.  Upon  ajudgment  against  a  person,  being  at  the  time  a  free- whm  to  b- 
hdder  of  the  county,  or  being  an  inhabitant  of  such  county  and  har-^^Sitini 
ing  a  fiunily,  execution  shall  issue  as  follows: 

1.  If  the  amount  recovered,  exclusive  of  costs,  does  not  exceed  £!«>  ti^a 
twenty-five  dollars,  at  the  expiration  of  thirty  days  from  the  rendering 
and  entering  the  judgment : 

it*  If  the  amount  recovered,  exclusive  of  costs,  exceed  twenty-five  ir  monthw 
doOan,  at  the  expiration  of  ninety  days  from  the  entering  of  the  judg-  ^ 
meat: 

And  executions,  in  such  cases,  (except  where  otherwise  provided) 
sball  not  issue  sooner,  without  the  consent,  in  writing,  of  the  party 
against  whom  judgment  was  obtained,  or  without  the  proof,  in  the  next 
section  specified.^* 

S  1S6.  If  the  party  obtaining  ajudgment  shall  make  it  appear,  by  wimto 
ins  own  oath,  or  by  other  competent  testimony,  to  the  satisftction  of 
the  justice,  that  such  party  will  be  in  danger  of  losing  the  debt  or  da- 
Buiges  recovered  by  him,  unless  execution  issue  sooner  than  is  pre- 
scribed in  the  last  preceding  section,  such  justice  shall  issue  execution 
unmwKately ;  unless  the  same  be  stayed  by  the  party  against  whom 
dtt  ju^;ment  was  obtained,  as  herein  after  provided.  Application  for  ^pp*^*]^ 
SQch  execution  may  be  made  either  before  or  at  the  time  of  rendering 
^  ju^;ment ;  or  if  reasonable  notice  be  given  to  the  adverse  party  of 

^  (46)Law8  0flS24,p.SB7,§14. 
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rmM^  tbe  lAltiAioii  to  apt^y  for  fooh  esMUtioD^  swsh  i^pliGfttkm  nqr  be 
^^^*^^^*^^  Qftftde  9t  soy  time  al^.tlke  Judgneat  sIibU  hiivt  Imma  randond.^'' 
M^yiMsuy.     0  IM.  Tin  party  against  vi^am  ttgr  jiidgflMit  flhall  be  MM 
mdebt.     any  st^r  Ae  isiiiing  of  exedntion  theroon  until  the  legoUur  tiaii» 
ha^in  befisn  proteribed^  fay  ghring  a  band  to  tlia  party  in  nkose  it 
^     '  iror  jndgttient  was  obtaiiini,  in  snch  paaaky  atid  w 

Aa  justice  Aa^  sppnnre,  caoditisDed  ftr  tfaa  payment  of  the  moaqp 
rOBoreved  and  the  costs,  wiftb  intersst,  at  or  before  tfae  expiialiQilcf 
ninety  days  firom  the  time  of  the  rendering  such  judgmeni^  if  mk 
XQ(m9f  exceed  twenty-^ve  ddlars,  ezdnsire  of  costs  'y  and  at  tbe  sx- 
pimtion  oC  thirty  days  from  tbs  rendering  of  jadgmenty  if  sadL  vMBf 
shall  not  exceed  twenty-ftre  dollars,  exdnaite  of  costs.  If  sach  hood 
be  left  with  the  justice,  for  the  use  of  the  party  to  whom  it  was  given, 
at  the  timie  of  rendering  judgment,  or  before  the  actual  issuing  of  exe- 
cution thereon,  no  execution  shall  be  issued  on  such  judgment  untQ 
the  refiTular  time.*'' 

^tovS^'     ^  ^^''*  ^^®^  person  who  has  a  family  in  this  state^  fer  which  he 
provides,  and  who  is  not  a  freeholder  of  any  lands  or  tenements,  may, 
on  the  trial  or  at  the  time  of  rendering  a  judgment  which  does  not  ex- 
ceed twenty-five  dollars,  in  any  cause  in  which  he  is  defendant,  prove 
that  he  is  not  such  freeholder,  and  has  such  family,  by  his  own  oath 
or  otherwise  ^  and  before  or  at  the  time  of  the  issuing  any  execution 
against  him,  may  execute  a  bond  to  the  plaintiff,  in  such  peOalty,  and 
with  such  security,  as  the  justice  shall  approve,  conditioned  that  be 
will  pay  upon  such  execution  the  sum  of  one  dollar  and  fifty  cests, 
within  one  month  after  the  time  judgment  shall  have  been  rendered, 
and  tbe  same  sum  in  each  month  thereafter,  until  the  amount  of  d^ 
execution  and  ef  the  constable's  fees  are  fully  paid ;  and  that  be  wiH 
remain  within  the  county,  so  that  he  may  be  taken  in  execution,  in 
case  of  his  failure  to  pay  either  of  such  monthly  instalments.*'' 
S  138.  Upon  such  bond  being  executed,  approved  and  filed  wiib 
onezMu  on-^  jusUco,  ho  shall  eudorse  on  the  execution  issued  by  him  on  tbe 
judgment  in  such  suit,  a  direction  to  the  constable  to  receive  the  som 
of  one  dollar  and  fifty  cents  in  each  month,  and  to  suspend  the  service 
of  such  execution,  so  long  as  the  said  payments  shall  continue  to  be 
made,  until  the  whole  amount  of  the  execution  be  collected ;  and  if 
there  be  any  failure  in  making  such  payment,  that  then  such  constable 
shall  immediately  proceed  with  the  said  execution.*^ 
DntT  of  con.     ^  ^^^'  ^^^^  dircctions  shall  be  observed  by  the  constable ;  and  in 
'^^^'        case  of  a  default  by  the  defendant  to  make  any  such  payment,  the 
constable  shall  proceed,  within  thirty  days  thereafter,  as  if  no  such 
HeiMwai  of  ^""^^^^^^^  ^^^  "^^^  cndorscd.    If  the  same  be  not  collected,  it  may 
execution,    be  renewed  from  time  to  time,  as  other  executions ;  or  if  it  be  retum- 
.  ed  unsatisfied,  in  whole  or  in  part,  an  action  may  be  maintained  on 
the  judgment,  as  in  other  cases. 

(47)  Lawi  of  1824,  p.  287,  §  14. 
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S  UB.  »it  noicmktmnMi  AM  be  aarie  by  a  jmtioe,  ^  my  eye-  'An.*. 

].  WJieretheamoontofthejud^ginttiit^eixittiii^of^ 

«i  Wbere  the  judgment  was  fbr  a  treapaas  proved  on  the  trial  to 
hare  beoi  wiUul  and  malicious.^^ 

S 14L  When  a  judgment  shall  be  obtained  against  joint  debtors,  Eneotkiv 
vpoa  process  which  was  not  senred  up<m  all  the  defendants,  execution  Sebt^. 
may  be  issued  in  form  against  all ;  but  the  justice  shall  endorse  there-  ///i/  ^^ 
00  die  names  of  such  of  the  defendants  who  did  not  appear  in  the  suit, 
as  were  not  serTed  with  process  of  warrant,  summons  or  attachment.^ 

S 148.  Such  execution  shall  not  be  served  upon  the  persons  of  the  HowMrved. 
dafindants  -wkose  namea  are  so  endorsed  thereon;  nor  shall  it  be  le- 
vifd  (« the  aole  property  of  any  such  defendant ;  but  it  may  be  col- 
lected of  the  personal  proper^  of  any  such  defendant,  owned  by  him 
as  a  partner  rfthe  other  defendanta,  appearing  or  aerved  with  prooeaa, 
or  with  any  of  them.^* 

S  14S.  Whenever  any  recovery  shall  be  had  before  a  justioeof  the  ForMruia 
feace,  for  any  penalty  or  forfeiture  incurred  by  violating  any  provi- 1'^^'^ 
aipD  cQotainad  in  the  ninth  Title  of  the  twentieth  Chapter  of  the  Firat 
Fart  of  the  Revised  Statutes,  which  is  entitled  "Of  excise,  and  the 
mpdation  of  taverns  and  groceries  ;'*  or  for  any  penalty  or  ibrfeiture 
iaoirredby  violating  any  provision  contained  in  the  eleventh  Title  of 
the  same  Chapter,  relating  to  fisheries,  execution  shall  issue  thereon 
immediately^and  the  justice  shall  endorse  upon  such  execution,  the 
cauae  ibr  which  sudi  judgment  was  rendered ;  and  in  case  no  goods  MMnt 
er  chattels  can  be  found  to  satisfy  such  execution,  the  constable  hav-  !ll!^il!Sd. 
ifig  the  same  shall  commit  such  defendant  to  the  jail  of  the  county, 
aad  shall  deliver  to  the  keeper  thereof  a  certified  copy  of  such  execu- 
tkm  and  endorsement ;  by  virtue  of  which,  such  keeper  shall  detain 
sndi  defendant  for  a  period  not  exceeding  sixty  days,  wifliout  allow- 
iBghim  the  benefit  of  the  liberties  of  such  jaH.'^ 

5 144  Every  execution  issued  by  a  justice,  shall  be  dated  on  the  j^^  ^^  „. 
day  when  it  actually  issued,  and  shall  be  returnable,  ^iSi^*'* 

1*  In  ninety  days  from  the  date  thereof,  in  cases  where  the  jjudg- 
foexAj  exclusive  of  costs,  exceeds  twenty-five'  dollars : 

2.  In  thirty  days  from  the  date  thereof,  in  all  other  cases.'* 

5  145.  If  any  execution  be  not  satisfied,  it  may,  from  time  to  time,  n^Q^gi. 
be  lenewed  by  the  justice  issuing  the  same,  by  an  endorsement  there- 
aa  to  that  effect,  Qgned  by  him,  and  dated  when  the  same  shall  be 
made.    If  any  part  of  such  execution  has  been  satisfied,  the  endorse- 
ment of  renewal  shall  express  the  sum  due  on  the  execution.    Eve-  ^^^^ 
TSttch  endorsement  diall  be  deemed  to  renew  the  execution  in  full  Mwiag. 

(48)Uwtori884,p.287,§14.    (40)  1 R.  L.  p.  621,  §  18.     (60)  Uwi  of  1821,  p.  182,  § 
1;  «riS8^  p.  lai,  §  a     <61 )  Lowb  of  1824,  p.  2S7,  §  14. 
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TvnM4,  {nee,  in  all  reqwcts,  fi>r  ninttj  days,  if  it  iiraed  on  a  jodgmeiit iir 
^^^"^^^^  more  than  tw^ty-fiye  dollars,  exclusiTe  of  costs,  and  lor  thir^  di7% 
in  all  otber  cases ;  and  no  longer.'' 

WiiUowbat     9  146,  An  execution  may  be  issued  upon  any  judgment Tecorered 
>«Md.       before  ajustice,  at  anytime  within  two  yearsfrom  the  time  such  judg- 
ment riiall  have  been  rendered. 
Foruier  exe-      $  147.  If  au  executlon  be  returned  unsatisfied,  in  whole  or  in  part, 
a  further  execution,  for  the  amount  remaining  due,  may  be  issued,** 

^a^oTeoii-  S  148.  The  constable,  after  taking  goods  and  chattels  into  his  cus- 
MviioH-*^  tody,  by  virtue  of  an  execution,  shall  endorse  thereon  the  time  of  le- 
JJg^  ^  vying  the  same,  and  immediately  give  public  notice,  by  adyertisemeDt, 
signed  by  himself  and  put  up  at  three  public  places  in  the  citjr  or 
town,  where  such  goods  and  chattels  shall  be  taken,  of  the  time  and 
place,  within  such  city  or  town,  when  and  where  they  will  be  expos- 
ed to  sale.  Such  notice  shall  describe  the  goods  and  chatteb  taken, 
and  shall  be  put  up  at  least  five  days  before  the  time  appointed  for  die 
sale."* 

Skie,fetani  $  149.  At  the  time  and  place  so  appointed,  if  the  goods  and  chat- 
ao.  '  tels  be  present,  and  pointed  out  to  the  inspection  and  examinatioD  cf 
the  bidders,  the  constable  shall  expose  them  to  sale  at  vendue,  to  the 
highest  bidder.  He  shall  return  the  execution,  and  pay  the  debt,  cr 
damages,  and  costs  levied,  to  the  justice  who  issued  the  same,  re- 
turning the  overplus,  if  any,  to  the  person  against  whom  the  execu- 
tion issued.*" 

coMai)i0B«it     S  150.  No  constable  or  other  officer  shall,  directly  or  indirscdy^ 
tofiiMtaM  pQf^iimjQ  ^y  goods  or  chattels,  at  any  sale  made  by  him,  upon  exe- 
cution ;  but  every  such  purchase  shall  be  absolutely  void.*^ 

m!m  tobe  ^  *^*'  ^^  ^^^  ^^  8*^^  *^^  chattels  whereon  to  levy,  the  oon- 
'«>r'i»«^  stable  shall,  in  the  cases  authorised  by  law,  if  the  execution  require 
it,  take  the  body  of  the  person  against  whom  the  execution  shall  hare 
issued,  and  convey  him  to  the  commcm  jail  of  the  ci^  o€  county,  tfae 
keeper  whereof  is  hereby  required  to  keep  such  person  in  safe  ciisto- 
dy,in  jail,  until  the  debtor  damages  and  costs,  shall  be  paid,  or  be  be 

thence  dischai^ged,  by  due  course  of  law.'^'^ 

wiiMioiie      S  152.  If  the  parson  so  committed  to  jail,  have  a  family  in  tU> 

ewuSoM  state,  fiir  which  he  provides,  and  be  not  a  freeholder,  he  shall  be  die* 

charged,  after  he  shall  have  remained  in  prison  thir^  days;  and  if  b^ 

have  no  fiunily,  and  be  not  a  freeholder,  he  shall  be  discharged,  after 

remaining  in  prison  sixty  days.*' 

Afldavu  at-  ^153.  B^re  such  prisoner  shall  be  discharged,  he  shall  make  and 
deliver  to  the  sheriff  or  jailer,  an  affidavit,  taken  before  some  officer 
authorised  to  take  affidavits,  stating  the  facts  which,  according  to  the 
provisions  of  the  preceding  section,  entitle  him  to  such  discharge. 

(61)  Uwf  «ri82l,  P- 297,  §  14.    (68)  n».  §  14  a  1&    (64)lb.§S6.   (66)Ib§i^ 
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Sl54  Tbedieriffor  jailer,  upon  the  receipt  of  8ttiiaflMavit,8l^     ABTt. 
ftrtiiwidi  diacbaige  the  prisoner  from  his  custody;  and  shall  file  ^^^^^f 
sffidftfit  in  the  office  of  the  clerk  of  the  coonty,  whose  du^  it  shall  |£J^«^^^ 
ke  to  file  the  same,  without  fee  or  reward.^ 

S  155.  If  the  sheriff  or  jailer,  upon  the  receipt  of  such  affidavit,  ^Jf^^^L 
diall  refiise  to  discharge  such  prisoner,  he  shall  fotfisit  twentj'^Te  dol-  wf • 
lars  ibr  each  day  he  riiall  detain  such  prisoner,  to  be  recorered,  with 
oosti,  by  tihe  party  aggrieved,  to  his  own  use,  in  addition  to  any  da- 
mages he  may  recover  for  the  fiilse  imprisonment.^ 

S  156.  If  the  sheriff  or  jailer  be  prosecuted,  by  reason  of  any  such  DctaMibr 
disdiaige,  he  may  plead  the  general  issue,  and  give  in  evidence  such  ^^"^"^^ 
aflBdmt,  or  a  copy  thereof,  duly  certified  by  the  clerk  of  the  county, 
under  the  seal  c^  the  court  of  common  pleas,  in  his  fidl  justification  and 
defcooe.^ 

S 157.  Notwithstanding  the  discharge  of  the  defendant,  under  the  ^'^^jgjf*'^ 
|ireoeding  sections,  the  judgment  upon  which  the  execution  was  issu-Jadf»«tiae 
eddiaU  remain  good  a^Eunst  the  property  of  the  defendant,  and  a  new 
executioii  may  be  issued  thereon  agidnst  his  property,  in  like  manner 
u  if  he  had  not  been  imprisoned.^ 


S 158.  No  female  diall  be  arrested  or  imprisoned,  upon  any  exe- Fi>MS«MC 
cation  issued  from  a  justice's  court. 


S  169.  If  a  constable  neglect  to  return  an  execution,  within  five  |jj^g^ 
days  after  the  return  day  thereof  the  party  in  whose  fevor  the  same 
was  issued,  may  maintain  an  action  of  debt  against  such  constable, 
and  dull  recover  therein  the  amount  of  the  execution,  with  interest 
from  the  time  of  the  rendition  of  the  judgment  upon  which  the  same 
was  iflBued ;  and  if  a  judgment  be  obtained  in  such  suit  against  the 
constable,  execution  i^all  immediately  issue  thereon.^ 

5 160.  A  constable  shall  not  be  liable,  under  the  preceding  section, 
fa  not  serving  and  returning  an  execution,  upon  which  the  defendant's 
exemption  shsJl  have  been  endorsed,  if  he  duly  collect  and  return  the 
OMiey  payable  by  instalments,  or  return  the  execution  as  to  person 
*Dd  property  not  found.^ 

5 161.  A  constable  shall  not  levy  upon  or  sell  any  property,  orggjyj^ 
JBVrison  a  defendant,  upon  any  execution,  after  the  time  limited  there-  ttM  ^  m^ 
n far  its  return;  unless  such  execution  shall  have  been  renewed. 

Nor  shall  any  constable  do  any  act  under  a  renewed  execution,  after 
^  expiration  of  the  time,  or  times,  for  which  the  same  may  have 
J^en  renewed.^ 

S  168.  The  List  section  shall  not  apply  to  executions  upon  which 
P'^^'ceedings  are  stayed  by  an  endorsement  of  the  defendant's  exemp- 
^  on  the  payment  of  monthly  instalments ;  but  such  executi<Mi  may 
^  collected  as  herein  before  provided.*® 

(06)lAwtofl824»p.aB8,§lS.    (07)II».§17.    (S6)Ib.§lft 
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TITLB4;     ||168*  irmoBiM  toeolkcted  byaeoutahb  i^dtt en  exsentNii, 
^||2[^]^^  aaS  DM  paid  over  I7  bm 


>|m;^«^  be  naintoiiwd  by  Ibe  ptrtj  ^ntMad  to  mcb  BiOM}r,  in  bis  ofwn  bmk, 

«ubi«.        upon  the  instrument  of  seciirity  given  by  sucb  consliible  and  bis  •«»- 

^iti^it  ti^  pursuant  to  the  provisions  of  the  second  Aitick  of  the  third  Title 

^^^  '     of  the  eley^ntb  Chapter  of  (be  Fiist  Partof  Ibe  Revised  StatutoSi 

and  in  sucb  suit,  the  amount  so  collected,  with  interest  from  the  time 

^  collection,  shall  be  recovered.    Execution  shall  be  immedistdy 

issued  upon  the  judgment  in  such  suit. 

Ezeentioot      $  I6i.  Wheuever  a  transcript  of  a  judgment  in  a  justice's  eoort, 
w'iJ^M^^sbaU  hav«  been  filed  and  docketed  by  the  cleric  of  the  counfy,  alleie- 
mS!*"^    cutiiHis  thereon  shall  be  issued  by  such  clerk,  under  the  s^  of  the 
<^OQrt  of  common  pleas  of  the  county;  and  the  power  and  audwritf  of 
the  justice,  in  respect  to  such  judgment,  shall  cease.^ 
wh«n  tabe     ^  i^g,  jjJq  ^^  exocution  sbsll  be  issued  by  a  county*  cleric,  until 
tbe  e^cpuration  of  ninety  days  after  the  time  when  the  judgment  wu 
roodered.** 
fiS&?f^     JS  1$6.  The  court  of  common  pleas  of  the  county^shall  have  tbe 
«oia.  pioaa.  g^jQ^  powor  to  amend  every  such  axecution,  and  to  control  the  same 
in  all  respects,  with  the  like  authority  as  if  it  bad  be^i  issued  upone 
judgment  rendered  in  such  court. 
F^mMm^    ^  167»  Whenever  an  execution  shall  be  inued  by  a  county  darii:, 
^'^^^^    upon  a  justice's  judgment,  it  shall  be  in  the  same  form,  as  near  as  may 
be,  as  executions  in  the  court  of  common  pleas,  against  jibe  goods  and 
chattels,  lands  and  tenements,  of  the  person  against  whom  tbe  judg- 
ment shall  have  been  obtained ;  and  in  addition  thereto,  it  shall  com* 
mand  the  sheriff,  for  want  of  goods  and  chattels,  lands  or  tenements, 
to  satisfy  such  execution,  to  tdce  the  body  of  tbe  defendant,  and  com- 
mit him  to  the  jail  of  the  county,  there  to  remain  until  discharged  bj 
due  course  of  law ;  and  to  make  return  of  his  proceedings  thereon  to 
the  clerk  of  the  county,  within  ninety  days  from  the  date  thereof    It 
shall  be  tested  in  the  name  of  the  first  or  senior  judge  of  the  court  of 
common  pleas,  and  be  signed  by  the  clerk.** 

n«t«rM^  S  168.  The  same  proceedings  may  be  had  to  compel  a  return  of 
every  such  execution,  and  the  payment  of  any  money  collected  by 
virtue  thereof,  by  rule  and  attachment  against  the  sheriff,  as  if  die 
same  had  issued  out  of  the  court  of  common  pleas  of  the  county. 

vropertyex.      $  169.  Thc  foUowiug  property  when  owned  by  any  person  being 
JSmt^    a  householder,  shall  be  exempt  from  levy  and  sale,  under  any  execu- 
tion, and  such  articles  thereof  as  are  moveable,  shall  Qontinue  so  ex- 
empt, while  the  fiunily  of  such  person,  or  any  of  them,  may  be  remov- 
ing from  one  place  of  residence  to  another: 

1.  All  spinning-wheels,  weaving-looms  and  stoves,  put  up  or  Vff^ 
for  use  by  the  family : 

(6»)  I4VV8  of  18SM,  p.  S90,§  21. 
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%  lb finflf  baby  £miil7  pictaM  and  BfJKirt  hoclkBj  vmihy  oi  ^^^ 
itttbelunOyoffliidipenNm;  ud  boob  not  •xceediK  ifkolwfifigr 
doling  nAkh  «re  kept  and  uaed  a»  part  of  tke  faauly  libnuy: 

t.  A  Mat  or  pew  oociyiod  by  such  penon  or  hb  fiuail j,  in  any 
orplacftofpablic 


4*  AU  iboep  to  the  number  of  ten^  with  their  fleeces,  and  the  yam  //  /  .1  _  /  C 
«  dolh  nmufiMtoied  ftem  the  same ;  one  caw^  two  awine,.  the  mr//  ^    H 
cMtty  ftod  £Nr  them;  all  neceeiary  pork,  beefyiah,fl(nir  and  regeta- 
ldei|  actually  pioirided  for  family  use,  and  necoeeary  fuel  for  the  use 
of  the  fionily  for  aoj^  days : 

s.  All  neoeaaary  wearing  apparel,  beds,  bedsteads  and  beddings  for 
mchpemmandhisfiunily;  arms  and  accoutrements,  required  by  law 
tobekqit  by  such  person;  necessary  cooking  utensils;  one  table; 
flix chairs;  six  knives  and  forks;  six  plates;  six  teacups  and  sau- 
C0n;  one  sug^u^lish;  one  milk-pot;  one  tea-pot  axid  six  spoons;  one 
cnoe  and  its  appendages ;  one  pair  of  andirons^  and  a  shovel  and 
tDDgs: 

9.  The  tools  and  implements  of  any  mechanic,^  necessary  to  the 
canjiog  on  of  his  trade;  but  the  amount  thereof  shall  not  eicceed 
twenty-five  dollars  in  value,** 

ABTIOI«B  TUrXBL 

Of  tts  JtaiDMaf  0/  OwM^  to  tie  Ckntrt  €/ Common  Pleasy  by 

Certiorari. 


^e.lKk  OiMMiMchBMgrbtMM0r«dii!te«fauu»plMa. 
171.  ilfilnitto  b«  mikte;  iti  OQnteiite. 

M  Wk«iaad  to  whom  to b«  prcsentod;  when  ccrtionuri  to  bo  allowed. 
ntlkII4  Boa4tobtisoealod;  itopMuatf  Midooaditfoii. 
Hi*  ditMraii  wh«B  to  bo  iciftd;  pi^Mii  andfoA  to  MOOfMiy  it 
na  PftcoodiBgf  OB  jndgiiioiit  ilajed  byeortionri. 
177.  Whan  lad  bowietoia  to  bo  made;  tobofilod;  itveoitcBtf. 
n8»  Ctttioiiii^  bOBd»  Ike.  to  bo  iUod  with  eoonty  oloik. 
na  C<MOMOtt  plooo  ma^  oompol  Mtan,  or  its  nifndai^t. 
181L  How  csno  notiood  ond  bMMi|^  o»  to  MgttBiait 
181.  Conaonplooa  how  to  dooldo;  thoir  powor;  oKoewtioni>  kt- 
Ul-  Coalt,  how  owwdod  b  diSiBVOBt  ooioa. 
Bl*  AaiovattlMMof;  oooMelfeo. 
18i  GnMttidooiiwhiehj«d0Miitiiottoboi«rinod. 
18K.  Boititalkm  whcii  to  bo  swaidod;  pfoofnoooffoij. 

5  no.  In  all  cases  of  judgments  rendered  before  a  justice  of  the  caiM«wiiMb 
P^ice,  where  the  debt  or  damages  recovered  shall  not  exceed  twenty-  w^  ^ 
five  dollars,  exclusive  of  costs,  and  in  all  cases  where  issue  was  not 
joined  before  the  justice,  either  party  thinking  himself  aggrieved  hj 
SQch  judgment,  may  remove  the  same  by  writ  of  certiorariy  to  the 
court  of  common  pleas  of  the  county  where  the  judgment  was  ren- 
dered. 

5 171 .  The  party  intending  to  apply  for  such  certiorari,  shall  make,  AiBdairH ,  it* 
«  cause  to  be  made,  an  affidavit,  setting  forth  the  substance  of  the  ^"^^Tr^^  /i 

(SO)  Uwi  of  1824,  p.  294,  §  as. 
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'^mxi,  tdtOmotty  and  proceedings  befiMre  the  jnsdoe,  and  the  groimds  upon 
^^"^^^^  wfaidi  an  allegation  of  error  is  founded. 

iliwiHtii>n  S  172.  Such  aflSdavit*  shall,  within  twenty  days  after  rendering 
such  judgment,  be  presented  to  the  first  jud^  of  the  county  coarti 
where  the  judgment  was  rendered,  or  to  some  other  judge  or  oflker 
audiorised  to  perfinrm  the  duties  of  a  justice  of  the  supreme  court  at 

'"^^'^''^'^  chambers ;  and  if  such  judge  or  officer  shall  be  satisfied  that  any  e^ 
ror  aftcting  the  merits  ^  the  controversy,  has  been  committed  by  the 
justice  or  juiy,  in  the  proceedings,  rerdict  w  judgment,  he  flhall  al- 
low the  eertiarari  by  endorsing  his  allowance  tfiere(»i. 

Bead  tote  $  17S.  Hio  party  obtaining  such  certiorari^  shall  execute  td  the 
^^uST  opposite  party,  a  bond,  with  one  or  more  sufficient  sureties  to  be  ap- 
proved by  the  justice  who  rendered  the  judgment,  or  the  judge  ^ 
allowed  the  eertiarari^  in  a  penalty  of  fifty  dollars,  if  the  judgment 
was  rendered  against  him,  conditioned  that  if  such  judgment  be  affirm- 
ed, such  party  will  pay  the  same,  tc^ther  with  all  such  costs,  as  ahaD 
be  awarded  against  him,  on  such  affirmance. 

fb  $  174.  If  the  judgment  was  in  fiivor  of  the  party  applying  for  aoch 

certiorari,  then  such  bond  shall  be  in  a  penalty  of  at  least  twentjr-fiye 
dollars,  conditioned  to  pay  such  costs  as  shall  be  awarded  against 
him  on  such  affirmance. 

Sflmee  of  S  175.  The  certiofiori  so  allowed,  shall  be  served  within  ten  days 
after  its  allowance,  upon  the  justice  by  whom  the  judgment  was  ren- 
dered, together  with  the  affidavit  <m  which  the  same  was  allowed,  and 
the  bond  made  pursuant  to  the  foregoing  provisions ;  and  the  sum  d 
two  dollars  shall  be  paid  to  the  justice  for  his  fees,  for  making  a  re- 
turn to  the  certiorari^  and  no  certiorari  shall  be  of  any  effect,  until 
all  the  preceding  requisitions  shall  have  been  complied  with. 

«f  NT-  S  176.  If  the  eertiorariy  bond  and  affidavit  shall  be  served  on  ii» 
justice,  before  an  execution  shall  be  issued,  it  shall  stay  the  issuing  of 
the  same ;  and  if  the  execution  shall  have  been  issued,  but  not  collect- 
ed, the  justice  shall  grant  the  party  requiring  it,  a  certificate  of  the  is- 
suing of  such  eertiorariy  which  on  being  served  on  the  officer  in  whos^ 
hands  the  execution  may  be,  shall  suspend  such  execution. 

JJjgj^  S  177.  The  justice,  before  the  return  day  of  such  certiorarij  (X 
within  ten  days  after  the  service  of  such  eertiorariy  shall  make  return 
thereto  in  writing,  and  file  the  same;  in  which  return  he  shall  truly 
and  fiilly  answer  to  all  the  facts  set  forth  in  the  affidavit  on  which  the 
certiorari  was  allowed. 

cm^mmAc  S  178.  The  justice  shall  cause  Uie  eertiorariy  die  affidavit  <m  whieb 
the  same  was  allowed,  the  bond  served  upon  him,  and  his  return  to 
such  eertiorariy  to  be  filed  in  the  office  of  the  clerk  of  the  county  where 
such  judgment  was  rendered,  and  shall  pay  the  clerk,  for  filing  ^ 
same  twelve  cents. 


YIM. 
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S  179.  The  court  of  common  pleas  shall  have  power  to  compel  art.  n. 
such  justice  to  make  or  amend  such  return,  by  rule,  attachment  or  ^^J|[|]f2e^ 
mandamuij  as  the  case  may  require.  ^m^ 

S 180.  When  sudi  certiorari,  affidavit,  bond,  and  return  shallbe  NoUMaK.of 
80  filed  with  such  clerk,  the  cause  may  be  brought  on  to  argument,  r^        y^ 

before  the  judges  of  the  court  of  common  pleas  of  such  county,  at  any  r  ^  ^^^    ^  Oj^ 
time  thereafter,  on  the  notice  of  either  party,  without  any  assignment  /  - 

or  joinder  in  error,  and  without  furnishing  the  judges  with  any  other  I 

0(^7  or  copies  of  the  affidavit,  certiorari  and  return,  than  those  so 
filed  with  die  clerk ;  which  papers  shall  be  brought  into  court,  for  the  | 

use  of  the  court  and  the  parties,  on  the  notice  of  either  party.  I 

S  l&l*  The  judges  of  such  court  of  common  pleas  shall  proceed  and  ^^^SSSi.^ 
give  judgment  in  the  cause,  as  the  right  of  the  matter  may  appear, 
withoDt  regarding  technical  omissions,  imperfections  or  defects  in  the 
proceedings  before  the  justice,  which  did  not  aflfect  the  merits ;  and 
may  affirm  or  reverse  the  judgment,  in  whole  or  in  part,  and  may  is- 
sue execution  as  upon  other  judgments  rendered  before  them. 

$  182.  If  the  judgment  be  affirmed,  costs  shall  be  awarded  to  the  ^<^^- 
defendant  in  error;  if  it  be  reversed,  costs  shall  be  awarded  to  the 
plaintiff  in  error;  if  judgment  be  affirmed  in  part,  the  costs,  or  such 
part  as  to  the  court  shall  seem  just,  may  be  awarded  to  either  party. 

9  183.  The  costs  to  be  taxed,  shall  be  common  pleas  costs  only,  Amountof . 
except  that  a  counsel  fee  of  five  dollars  may  be  taxed,  for  arguing  the 
caoae  before  the  court  of  common  pleas ;  but  no  more  than  twenty^five  j 

dollars  costs  shall  be  taxed  against  either  party. 

8 184.  No  iudraient  shall  be  reversed,  merely  for  the  omission  or  coruin«r- 

t«iii.i  i-i»i.i  .  roti  not  loaf- 

nunBCttal  of  any  oath,  nor  on  account  of  any  fees  having  been  impro-  ftct  judsment 
perly  allowed  by  a  justice* 

8 186.  If  a  judgment  rendered  before  a  justice  be  collected,  and  af-  ^i^^^^"' 
^Afvards  be  rerersed,  the  court  of  common  pleas  shall  award  restitu- 
tiaaof  the  anx>unt  so  collected,  with  interest  from  the  time  of  collec- 
^  To  justify  such  award,  the  party  claiming  it,  shall  present  an 
^^vit  of  the  &ct  of  such  collection  having  been  made,  to  the  court, 
^  the  argument  of  the  cause,  and  shall  serve  a  copy  of  such  affidavit 
^  tlie  adverse  party,  at  the  time  of  giving  notice  of  such  argument. 

A&XlOIiB  IXfiTBNTH. 

Of  Appeals  to  the  Courts  of  Common  Pleas. 

oBc.  IM.  GtMt  ia  wliieh  appeals  to  common  plaai  may  be  made. 
187.  Affidarh  to  be  aaade;  when  and  to  whom  to  be  preaented. 
^  h  wbat  caaee  altomnce  of  appeal  to  be  endoned. 
^  Bond  to  be  execnted  by  appeOaati  ita  form. 
1^  CdtU  and  fee  to  be  paid  to  joatiee. 

tt.  Bottdy&e.  to  be  Mrred,  and  lee,  kc  to  be  paid,  in  80  days  after  judgment 
|tt  k  Ifli,  Effeet  of  appeal  in  aopeneding  exeentioo,  fte. 
^  Retvn  when  to  be  made;  its  contents. 
'^  Bctan,  with  certain  fttpw^  to  be  filed  with  county  clerk. 

▼OIh  n.  33 
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TITLE  4.    ®'C*  1^*  1^  ^  ^'  Proceedings  to  compel  return  to  appeal. 
^^K^^^  199.  Court  may  compel  amendment  of  return. 

200.  Power  <^  court  on  return  of  attachment. 

201.  When  court  poaseased  of  cause;  when  proceedings  maj  be  compeUed. 

202.  Notices  of  trial;  of  motion  to  dismiss  appeal. 

20S.  Motions  to  dismiss  appeal  not  to  be  heard  in  certain  cases. 

204.  Not  to  be  granted  in  certain  case;  bond  of  appellant  may  be  amended^  &c. 

205.  Not  to  be  dismissed  for  not  paying  fees,  &c. 
206-  Costs  on  dismissing  appeal,  and  how  collected. 
207.  When  to  be  discontinued  for  want  of  prosecution. 

203.  Proceeding  by  justice  on  appeal  being  dismissed,  &c. 

209.  Execution  to  be  returned  before  suit  on  appeal  bond. 

210.  Cause,  when  to  be  heard  by  court;  when  to  be  tried  by  jury. 
211  &  212.  Proceedings  if  issue  below  was  an  issue  of  law. 

218.  Proceedings  to  try  issue  of  fact. 

214.  Issue  of  fact  before  justice  only,  to  be  tried;  exceptions. 

215.  When  proof  of  demand,  set-off,  &c.  overruled,  may  be  given. 

216.  Issues  to  be  tried  or  referred;  venire  not  necessary. 

217.  Judgment  on  verdict  or  report  of  referees. 

218.  Costs  to  be  awarded  to  prevailing  party;  exceptions,  &c. 

219.  Certain  disbursements,  &c.  to  be  allowed  appellant  in  his  costs. 

220.  Costs  may  be  set  off  against  damages. 

221.  Executions  upon  judgments  on  appeals. 

222.  To  be  sued  out  by  appellee  in  30  days  after  judgment. 
228.  Suit  on  appeal  bond,  if  execution  be  unsatisfied. 

224.  lb.  in  cases  where  appeal  was  dismissed,  &c. 

225.  Suits  not  to  be  brought  until  execution  returned. 

226.  In  what  cases  bond  of  appellant  to  be  cancelled. 

227.  Courts  to  regulate  practice  on  appeals. 

csMs  of  ap       S  186.  Any  party  to  a  judgment  rendered  by  a  justice  of  the  peace^ 
**'*'  where  the  recovery  shall  exceed  twenty-five  dollars,  exclusive  of 

costs,  conceiving  himself  aggrieved  thereby,  may  appeal  therefrom  to 
the  court  of  common  pleas  of  the  county  where  the  same  was  render- 
ed, in  the  following  cases : 

1.  Where  the  judgment  was  rendered  upon  an  issue  of  law  joined 
between  the  parties : 

2.  Where  it  was  rendered  upon  an  issue  of  fact  joined  between  tbe 
parties,  whether  the  defendant  was  present  at  the  trial  or  not.*^* 

AfBdavit ;  to  S  187.  Within  ten  days  after  the  rendering  of  a  judgment,  the  partjr 
p^tlSi."  intending  to  appeal  therelBrom,  shall  present  to  one  of  the  justices  of 
the  supreme  court,  or  to  some  officer  authorised  to  execute  the  duties 
of  such  justice  in  vacation,  or  to  the  first  or  senior  judge  of  the  coun^ 
courts  of  the  county,  an  affidavit,  setting  forth  the  testimony  and  pro- 
ceedings before  the  justice,  and  the  grounds  upon  which  an  allegation 
of  error  is  founded,  or  upon  which  a  new  trial  is  claimed.^^ 

Aiiowancoof     ^  188.  If  such  justico,  judge  or  officer,  be  satisfied  by  such  affi- 
davit, 

1.  That  any  error  affecting  the  merits  of  the  cause,  has  been  com- 
mitted, either  by  the  justice  or  the  jury  :  or, 

2.  That  any  witness  or  testimony,  material  to  the  controver«y> 
could  not  be  produced  on  the  trial  before  the  justice,  where  dtte  dih' 
gence  shall  have  been  used  to  obtain  the  same,  and  that  no  adjourn' 
ment  by  reason  thereof  could  be  procured :  or, 

(61)  Lawt  of  1824,  p.  294,  §  86. 
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3.  That  since  the  trial,  the  party  desiring  to  appeal,  has  discovered  art.  n. 
new  testimony,  unknown  to  him  before  the  trial,  on  some  point  ma-  "^^^^^^^^ 
terial  to  the  cause,  which  was  not  urged  on  the  trial :  and, 

4.  That  jfi»r  either  of  the  above  reasons,  it  is  necessary  for  the  at- 
tainment of  justice,  that  a  new  trial  should  be  had  : 

He  shall  endorse  an  allowance  of  such  appeal  on  the  affidavit  pre- 
sented to  him.^^ 

S  189.  The  appellant  shall  also,  at  the  time  of  serving  the  affi-  Bon^^y  api 
da?it  and  allowance  of  appeal,  deliver  to  the  justice  a  bond,  in  con- 
formity to  the  following  provisions : 

1.  It  shall  be  in  a  penalty  of  at  least  one  hundred  dollars : 

2.  It  shall  recite  the  judgment,  so  as  to  exhibit  the  names  of  all  the 
parties,  the  character  in  which  they  prosecuted  or  defended  before  the 
justice,  the  amount  recovered,  and  the  name  of  the  justice: 

3.  It  shall  contain  a  condition,  that  the  appellant  will  prosecute  his 
appeal  with  all  due  diligence,  to  a  decision  in  the  court  of  common 
pleas;  and  that  if  a  judgment  be  rendered  against  him  in  such  court, 
he  will  pay  the  amount  of  such  judgment,  including  the  costs  of  the 
appeal,  with  interest  thereon,  within  thirty  days  after  such  judgment 
rendered ;  or  if  his  appeal  shall  be  discontinued  or  dismissed,  that  he 
will  pay  the  judgment  recovered  against  him  before  the  justice,  and 
interest  thereon,  together  with  the  costs  of  the  appeal : 

4.  It  shall  be  executed  by  the  appellant,  with  one  or  more  sufficient 
sureties,  or  by  two  or  more  sufficient  sureties  without  the  appellant ; 
which  sufficiency  shall  be  certified  by  the  justice  on  the  bond.^* 

3  190.  The  appellant  shall  also,  at  the  time  of  serving  the  allow-  ^^^^'^^^^ 
ance  of  appeal,  pay  to  the  justice  the  costs  of  the  suit,  and  the  sum  of 
serenty-five  cents,  for  making  and  filing  his  return.®^ 

8191.  No  appeal  shall  be  valid,  or  have  any  effect,  unless  withinjnien  appeal 
thirty  days  after  the  rendition  of  the  judgment,  the  party  intending  to     ^  (/iy^a  / / 
appeal,  shall  serve  the  affidavit  and  allowance  of  appeal,  deliver  a  ^     ^*   »iryf 
hond,  and  pay  the  costs  and  fee,  as  herein  before  directed.®* 

%  192.  Upon  an  appeal  being  made  according  to  the  foregoing  pro-  Effect  of 
visions,  all  further  proceedings  on  the  judgment  before  the  justice  shall  ^^^^ ' 
be  superseded  ;  and  if  in  the  mean  time,  execution  shall  have  been 
issued,  the  justice  shall  give  to  the  appellant,  a  certificate  that  an  ap^ 
peal  in  the  cause  has  been  duly  made.®* 

S  193.  On  such  certificate  being  presented  to  the  constable  hold- 
ing  the  execution,  he  shall  forthwith  release  the  goods  and  chattels, 
or  the  body,  of  the  appellant,  which  may  have  been  taken ;  and  if 
4e  appellant  shall  have  been  committed  to  prison,  the  jailer,  upon 
Ktvice  of  the  like  certificate  upon  him,  shall  release  the  appellant 
from  imprisonment.** 

(62)  Uwi  of  1824^  p.  294,  §  86. 
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TITLE  4      $  194.  Within  ten  days  after  any  appeal  shall  have  been  duly  msde, 
^^"^^^  the  justice  shall  make  a  return  of  the  jmoeedings  had  before  him,  to 


the  court  of  common  pleas  of  the  county,  in  which  shall  be  stated, 

U  The  title  of  the  cause,  and  the  character  in  which  the  parties 
prosecuted  or  defended  before  him : 

2.  The  demand  of  the  plaintiff,  and  if  his  declaration  was  in  writ- 
ing, a  copy  thereof  shall  be  set  forth : 

3.  The  plea  of  the  defendant,  and  the  notice  of  set-off  given  by 
him,  if  any ;  and  if  the  same  were  in  writing,  a  copy  to  be  set  forth: 

4.  Any  other  proceedings  of  the  parties,  upon  which  an  issue  wai 
formed,  and  the  issue  joined  between  them : 

6.  If  the  trial  was  by  jury,  the  names  of  the  jurors,  and  their  ver- 
dict: 

6.  The  judgment  rendered  thereon,  and  the  time  of  rendering  the 
same:  and, 

7.  The  time  when  the  affidavit,  allowance  of  appeal  and  bond  here- 
in before  required,  were  served,  and  the  costs  and  fees  of  the  justice 
were  paid.** 

BMon  and  $  195.  Within  ten  days  after  the  appeal  was  duly  made,  the  justice 
CST*  ^  shall  file  in  the  office  of  the  clerk  of  ibe  court  of  common  pleas  of  tbe 
county,  his  return,  made  as  above  directed ;  together  with  all  papers 
filed  with  him  by  either  party,  relating  to  the  cause ;  and  the  origioal 
affidavit  served  on  him,  with  the  allowance  of  appeal  endorsed  there- 
on ;  and  the  bond  delivered  to  him,  by  or  on  behalf  of  the  appellant ** 

Kotebyip-       S  196.  If  a  return  shall  not  be  made  by  a  justice,  according  to 

SS^lIt    law,  the  appellant,  upon  filing  ao  affidavit  with  the  clerk  of  the  county 

'''^         of  his  having  served  an  affidavit,  with  the  allowance  of  appeal  therectt) 

delivered  a  bond,  and  paid  the  costs  of  the  suit,  with  the  fee  (rf*  the 

justice,  as  herein  before  prescribed,  may  enter  a  rule  in  the  minutes 

*of  the  common  pleas,  in  vacation  or  in  term,  requiring  the  justice  to 

make  such  return  within  ten  days  after  the  notice  of  such  rule,  or 

show  cause  to  the  court,  on  the  first  day  of  the  next  term  thereafter, 

why  an  attachment  should  not  be  issued  against  him. 

IK  by  appd-      3  197.  If  the  justice  shall  fail  to  make  a  return,  according  to  law, 

the  appellee,  upon  filing  with  the  clerk  of  the  county  an  affidavit  that 

an  appeal  has  been  duly  made,  or  that  the  justice  refiises  to  proceed 

in  the  cause,  on  the  ground  that  an  appeal  has  been  made,  may  enter 

the  like  rule  in  the  minutes  of  the  court  of  common  pleas,  in  vacation 

or  during  term. 

AiuehiMiit      5  198.  The  court  of  common  pleas  of  the  countv«  upon  evidence 

by  eon*  pmhu  j  i     k  _    . 

being  given  that  an  appeal  has  been  duly  made,  may,  by  rule  and  at- 
tachment, compel  a  return  by  the  justice  of  his  proceedings,  and  of  the 
papers  required  to  be  returned  by  him  during  the  same  term,  or  at « 

(68)  L«wt  of  1824,  p.  296,  §  37. 


CBAP.  ii»]  THE  STATE  OF  NEW-YORK.  2ftl 

nibieqpent  time ;  and  if  a  rale  shall  have  been  entered  requiring  such   ^^'^-  ^^' 
retam,  as  herein  before  authorised,  and  shall  have  been  served  ten  ^'^^'^^^ 
days  befwe  the  first  day  of  the  term,  the  court  shaH  issue  an  attach- 
floeiit  against  such  delinquent  justice,  unless  good  cause  to  the  contrary 
be  shown  by  him. 

S  199.  Upon  satis&ctory  evidence  that  the  return  of  a  justice  is  AnMwiiBgw. 
fobstantially  erroneous  or  defective,  the  court  may  compel  him  to 
amend  the  same.^ 

S  800.  Upon  an  attachment  being  issued  against  a  justice,  pursuant  p^JJJ"  ^^ 
to  eidier  of  the  foregoing  sections,  the  court  may  punish  the  disobe- 
£enoe  ct  the  justice,  by  imprisonment  until  he  submit,  and  may  ad- 
judge that  he  pay  the  costs  of  the  proceedings  against  him ;  and  such 
onier  shall  be  enforced  as  other  orders  of  the  court 

S  201.  Upon  the  return  of  the  justice  being  filed,  the  court  of  com- 1;^^ 
DQOQ  pleas  shall  be  possessed  of  the  cause,  and  shall  cause  the  parties 
to  proceed  therein  with  all  due  diligence ;  but  no  proceeding  shall  be 
compelled  at  any  term,  unless  the  return  of  the  justice  shall  have  been 
filed  at  least  ten  days  before  the  first  day  of  such  term.^ 

S  202.  If  the  return  of  the  justice  be  filed,  the  appellant  may  serve  ^^^Zt^ 
notice  of  trial  for  the  next  term  of  the  court,  eight  days  before  the 
first  day  of  such  term ;  and  the  appellee  may  in  like  manner,  serve 
such  notice  of  trial ;  and  he  may  give  the  like  notice  of  a  motion  to 
dismiss  the  appeal,  or  he  may  give  either  notice. 

S  203.  No  motion  to  dismiss  an  appeal  shall  be  heard,  unless  no-  Motiom  to 
tice  thereof,  specifying  the  grounds  of  such  motion  shall  have  been  i«ais. 
given,  or  some  reasonable  and  satisfactory  excuse  for  not  having  giv- 
en sttch  notice,  be  allowed  by  the  court ;  and  no  such  motion  shall  be 
heard  after  the  first  term  at  which  the  same  might  have  been  made. 

S  204.  No  appeal  shall  be  dismissed,  on  account  of  any  informality  AmondiDg 
w  other  imperfection  in  the  bond  executed  by  or  in  behalf  of  the  ap-  pe»an^  9tc. 
pellant,  if  he  and  his  sureties  consent  to  amend  the  same,  or  if  anoth- 
er sufficient  bond,  to  be  approved  by  the  court,  shall  be  filed.     And  in 
^ch  case,  the  court  shall  amend  or  receive  such  bond  accordingly. 

S  206.  Nor  shall  any  appeal  be  dismissed,  on  the  ground  that  the  NMtobedL- 
oosts  of  the  suit,  or  the  fee  of  the  justice,  have  not  been  paid ;  nor  upon  tain  ca^' 
wy  other  ground  than  such  as  shall  have  been  expressed  in  the  no- 
u<%«    But  in  all  cases,  the  fact  of  a  return  having  been  made  by  a 
justice,  shall  be  conclusive  evidence  of  such  costs  and  fees  having 
teen  paid. 

5  206.  If  an  appeal  be  dismissed,  the  court  shall  award  costs  to  the  co«ii  on  du- 
•ppellee,  and  may  enforce  the  payment  of  the  same  by  rule  and  at-  """"** 
*«5hntent. 


(&1)  Laws  of  1824,  p.  296,  §38. 
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TITLE  4.  g  2Q7^  If  j^j  appeal  be  not  prosecuted  within  such  time  as  the  court 
When  to  be  ^^^  ^7  ^^  general  rules  have  prescribed,  the  court  shall  order  the 
dboonunued.  game  to  bc  discontiuued,  with  costs. 

Proceedtn^i  $  208.  Upou  an  appeal  being  dismissed  or  discontinued,  and  t 
notnce,  kc  Certified  copy  of  the  order  of  dismissal  or  discontinuance,  being  serv- 
ed upon  the  justice  who  rendered  the  judgment,  he  shall  proceed  there-  "* 
on  as  if  no  appeal  had  been  entered. 
snitonai)-  $  209.  The  appellee  in  whose  favor  a  judgment  shall  have  been 
rendered,  shall  not  be  entitled  to  prosecute  the  bond  given  on  an  ap- 
peal which  shall  have  been  dismissed  or  discontinued,  until  an  exe- 
cution on  the  judgment  appealed  from,  shall  have  been  returned  that 
sufiicient  goods  and  chattels  of  such  defendant  cannot  be  found  to  sa- 
tisfy the  same. 

Stuffail  S  2 10.  If  the  appeal  be  not  dismissed,  the  court  shall  proceed  to  the 
hearing  of  the  cause,  if  the  issue  joined  before  the  justice  was  an  is- 
sue of  law;  or  to  the  trial  thereof  by  jury,  if  such  issue  was  upon  a 
question  of  fact.^^ 

Proeeedinri      §  2 11 .  If  the  issuo  loiued  before  the  justice  was  an  issue  of  law,  the 

on  iniio  of  V  If 

law.  court  shall  render  judgment  thereon,  according  to  the  law  of  the  case ; 

and  if  such  judgment  be  against  the  pleading  of  either  party,  an  amend- 
ment of  such  pleading  may  be  allowed,  on  the  same  terms,  and  in  the 
like  cases,  as  in  pleadings  in  suits  originally  commenced  in  such  court; 
and  the  court  may  thereupon  require  the  opposite  party  to  answer 
such  amended  pleading,  or  to  join  issue  thereon,  as  the  case  may  re- 
quire, summarily. 

lb.  S  212.  If,  upon  an  appeal  on  an  issue  of  law,  the  court  should  ad- 

judge the  pleading  complained  of,  to  be  valid,  it  shall  in  like  manner 
require  the  opposite  party  summarily  to  answer  such  pleading,  or  to 
join  issue  thereon,  as  the  case  may  require. 

JJ.  on  wuo  §  213.  Upon  an  issue  of  fact  being  so  joined,  the  court  shall  pro- 
ceed to  have  the  same  tried  by  a  jury,  in  the  same  manner  as  other  is- 
sues joined  in  such  court. 

whatiMuee  ^  214.  If  the  issuc  joined  before  the  justice,  was  an  issue  of  fact, 
such  issue,  and  no  other,  shall  be  tried  by  a  jury,  by  the  court  of  com- 
mon pleas;  and  no  declaration  or  other  pleading  shall  be  allowed  in 

EicepUont.  the  causo,  except  as  herein  before  provided,  unless  some  demand  of 
the  plaintiff,  or  some  defence  or  set-oflf  of  the  defendant,  shall  have 
been  overruled  by  the  justice,  and  the  party  shall  have  been  prevent- 
ed by  the  justice  from  going  into  proof  thereof.^® 

lb.  S  215.  If  the  court  be  satisfied  that  error  was  committed  by  the 

justice  in  overruling  such  demand,  defence  or  set-oflf,  it  may  allow 
proof  of  the  same  to  be  given  on  the  trial,  as  if  issue  had  been  joined 
thereon  before  the  justice. 

(66)  Laws  of  1B24,  p.  296,  §  SS. 
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S  216.  Every  issae  of  fact  so  joined  or  brought  up,  on  appeal,  shall  art.  u. 
lie  tried  by  a  jury,  or  referred  in  the  same  mannner  as  if  the  same  had  J^jj^^nkti 
been  joined  in  a  suit  originally  commenced  in  the  court  of  conmion  JJ^aJJ"*"" 
pjeas;  but  no  venirej  or  other  jury  process,  shall  be  necessary.®'' 

5217,  The  court  shall  have  the  same  power  over  the  verdict  of  J^flS'wre- 
the  jury,  or  the  report  of  the  referees,  and  shall  render  judgment  there-  ^^ 
on  in  the  same  manner,  as  in  other  suits  in  such  court. 

S  218.  Costs  shall  be  allowed  to  the  prevailing  party,  in  judgments  cotti  to  be 
rendered  on  appeal,  in  all  cases,  with  the  following  exceptions  and  vaifiacputy 
limitations: 

1.  If  the  dejfendant,  against  whom  judgment  is  rendered  before  the  Exeeptiou. 
JQstioe,  appeal,  and  judgment  thereon  be  rendered  in  his  favor,  or  the 
ammmt  recovered  before  the  justice  be  reduced  ten  dollars,  or  more, 

fill!  costs  shall  be  awarded  to  the  appellant : 

2.  If  a  defendant  in  whose  fiivor  a  judgment  is  rendered  before  the 
justice,  shall  appeal,  and  he  shall  not  recover  at  least  five  dollars,  more 
than  the  amount  recovered  before  the  justice,  full  costs  shall  be  award- 
ed to  the  appellee : 

3.  If  the  plaintiff,  in  whose  favor  judgment  is  rendered  before  the 
justice,  appeal,  and  he  shall  not  recover  at  least  five  dollars  more  than 
tbe  amount  recovered  before  the  justice,  full  costs  shall  be  awarded  to 
the  appellee :  "* 

4.  Id  all  other  cases,  the  party  recovering  any  sum,  shall  be  enti- 
fled  to  costs.*® 

5  219.  Whenever  costs  are  awarded  to  the  appellant,  he  shall  be  Allowance  to 
flowed  to  tax,  as  part  thereof,  the  costs  and  fee  paid  to  the  justice  on  *^ 
niaUng  the  appeal,  as  disbursements,  in  addition  to  the  costs  in  the 
common  pleas ;  and  where  the  judgment  in  the  suit  before  the  justice 
^  against  such  appellant,  he  shall  further  be  allowed  to  tax  the  costs 
incmred  by  him  which  he  would  have  been  entitled  to  recover,  in 
^^^  the  judgment  below  had  been  rendered  in  his  favor.** 

9220.  If,  upon  an  appeal,  a  recovery  for  any  debt  or  damages  be  Set^offof 
had  by  one  party,  and  costs  be  awarded  to  the  other  party,  the  court  damagw. 
sball  set  off  such  costs  against  such  debt  or  damages,  and  render  judg- 
n»nt  for  the  balance. 

S  221,  Upon  a  judgment  being  rendered  on  an  appeal,  (except  in  BM«i»i<»>- 
<^<tMt  where  the  appeal  has  been  dismissed  or  discontinued  before 
^^)  the  party  recovering  the  same  shall  be  entitled  to  execution 
^leon,  in  the  like  manner  as  if  such  judgment  had  been  rendered  in 
a  suit  originally  commenced  in  a  court  of  common  pleas.** 

S  222.  If  the  judgment  be  rendered  in  favor  of  the  appellee,  he  JJJpJJjJjJ* 
^hall  sue  out  execution  thereon,  within  thirty  days  after  the  term  appeiiae. 
when  such  judgment  was  rendered,  or  the  sureties  in  the  appeal  bond 
^gUje  discharged. 

(67) Uws of  1824, p.  296, §38.    (68)  lb.  § 98 k 4a.    (6e)n>.§80. 
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S  223.  Upon  such  execution  being  returned  unsatisfied,  in  ivfaole 
or  in  part,  the  appellee  may  commence  an  action  on  the  bond  given 
by  or  for  the  appellant,  and  may  recover  dierein,  as  damages,  Ae 
amount  remainingdue  and  unsatisfied  on  such  execution,  with  interat 
from  the  time  of  the  rendering  of  the  judgment*^ 

S  224.  When  an  appeal  shall  have  been  dismissed,  or  discontinued 
before  trial,  and  an  execution  shall  have  be^i  issued  on  the  original 
judgment,  and  returned  unsatisfied,  in  whole  or  in  part,  the  party  in 
whose  &vor  such  execution  was  issued,  may  commence  an  action  on 
the  bond  given  by  or  for  the  appellant,  and  may  recover  therein,  as 
damages,  the  amount  remaining  due  and  unsatisfied  on  such  execu- 
tion, wiUi  interest  from  the  time  of  rendering  judgment  by  the  justice, 
together  with  the  costs  incurred  in  the  proceedings. 

S  225.  No  action  shall  be  brought  on  any  bond  given  by  or  on  be- 
half of  the  appellant,  until  an  execution  shall  have  been  issued  against 
him,  and  returned,  as  herein  before  provided.''® 

S  226.  If  judgment  on  an  appeal  be  rendered  in  favor  of  the  appel- 
lant, or  if  there  be  no  sum,  balance  or  costs  found  due  to  the  appellee, 
the  court  shall  order  the  bond  of  the  appellant  to  be  cancelled  and  de- 
livered up.''^ 

S  227.  The  several  courts  of  comiron  pleas  may,  from  time  to 
time,  adopt  such  rules  to  regulate  the  practice  in  relation  to  appeals, 
in  their  respective  courts,  as  they  may  deem  expedient  to  carry  the 
foregoing  provisions  into  effect ;  and  by  such  rules  may  authorise  the 
entry  of  judgment  of  non-suit  or  di&ontinuance  against  the  appellant, 
when  he  shall  not  prosecute  his  appeal  to  efiect,  according  to  such 
rules  and  the  practice  of  the  court.''* 

ABTlOIifi  TWELFTH. 

Of  the  Fees  of  Officers  j  and  of  Witnesses  and  JwtorSyfoT  Servicis 

fMder  this  TiOe. 

Sbc.  898.  Fees  for  tenrioes  under  this  Title. 

229.  FeeetoaherilbaiezecqtioiiBUpaiijiutieee' jndgmeiiU. 
290.  Party  of  whom  fees  wrongfiilly  collected,  may  recover  them. 

S  228.  For  services  rendered,  pursuant  to  the  provisions  of  this 
Title,  the  following  fees  shall  be  allowed  : 

To  the  Judge  or  other  Officer y  to  whom  Application  for  the  M- 
Unoance  of  an  Appeal  or  Certiorari  shall  be  made^ 

Fifty  cents  for  the  hearing  of  such  application,  whether  the  sam* 
be  granted  or  not. 

To  the  Justice^ 

For  a  summons,  nine  cents ; 

For  a  warrant,  twelve  and  a  half  cents ; 

(70)  LawB  of  1824,  p.  206,  §80.    (71)  lb.  §  89  k  40. 
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For  an  attachment  or'execution,  nineteen  cents ;  ait.  ul 

For  erery  adjournment,  except  such  as  shall  be  made  by  the  jua-  ^^^'^^^^^ 
tbe,  without  the  motion  of  either  party,  nine  cents  \ 

For  a  syibpcsna,  six  cents ; 

For  administering  any  oath,  six  cents ; 

For  filing  every  paper  required  to  be  filed  with  him,  three  cents ; 
hot  no  fee  shall  be  allowed  for  filing  any  written  declaration,  plea  or 
other  written  pleading,  or  for  filing  any  process  issued  in  any  cause ; 

For  a  ventre,  nineteen  cents; 

For  swearing  a  jury,  twelve  and  a  half  cents ; 

For  entering  a  judgment,  twenfy-five  cents ; 

For  a  transcript  of  a  judgment,  twenty-five  cents; 

For  every  bond  or  other  written  security,  directed  to  be  taken  by 
aaj  of  the  provisions  of  this  Title,  if  drafted  by  the  justice,  twenty-five 

For  making  a  return  upon  an  appeal,  seventy-five  cents. 

To  WUneaseSy  "fo  witoMMi 

From  the  same  county,  subpoenaed  and  attending,  twelve  and  a  half 
cents ;  from  any  other  place  than  the  same  county,  twenty-five  cents 
iir  every  day's  actual  attendance. 

To  ConatabUs.  Tocmta* 

For  serving  a  warratit  or  summons,  twelve  and  a  half  cents ; 

For  a  copy  of  every  summons  delivered  on  request,  or  left  at  the 
dwelling  of  the  defendant  in  his  absence,  nine  cents ; 

For  serving  an  attachment,  fifty  cents ;  for  a  copy  thereof,  and  of 
the  inventory  of  the  property  seized,  left  at  the  last  residence  of  the 
defendant,  fifty  cents; 

For  serving  an  execution,  five  cents  for  every  dollar  collected,  to 
die  amount  of  fifty  dollars,  and  two  and  a  half  cents  for  every  dollar 
coUected  over  fifty  dollars ; 

For  every  mile  going  only,  more  than  one  mile,  when  serving  a 
sominons,  warrant,  attachment  or  execution,  six  cents*;  to  be  conn 
{nited  from  the  place  ci  abode  of  the  defendant,  or  where  he  shall  be 
faund,  to  the  place  where  the  precept  is  returnable ; 

For  notifying  a  plaintiff  of  the  service  of  a  warrant,  twelve  and  a 
balf  cents;  and  for  going  to  the  plaintiff's  residence,  or  where  such 
notice  was  served,  six  cents  for  every  mile  more  than  one ; 

Summoning  a  jury,  fifty  cents.  ^ 

To  JufOtB.  m    . 

For  attending  to  serve  as  such,  although  not  sWom,  six  cents  each ; 
For  attending  and  trying  a  cause,  twelve  and  a  half  cents  each ; 
To  a  constable  or  other  person,  for  serving  a  subpoena,  twelve  and  l^j^!^ 
a  half  cents  for  each  witness  served ;  but  no  allowance  shall  be  made 
▼OL.d,  34 
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rrrLB  4  i^i  any  judgment,  for  service  upon  more  than  four  witnesses,  in  any 
^"^*^^^^  causeJ'* 

siMrirsiboA.  S  229.  The  same  fees,  and  no  others,  shall  be  alldwed  to  sherifb, 
for  serving  executions  issued  by  the  clerk  of  the  court  of  common 
pleas,  upon  the  judgment  of  a  justice,  as  are  herein  allowed  to  consta- 
bles in  the  like  cases.''' 

f^.wfw      ^  ^^^'  If  j"^?^®^^  ^  rendered  by  any  justice,  for  a  greater  amount 
JJJ^Jjp    of  costs  than  is  allowed  by  law,  or  for  any  item  of  costs  or  fees,  im- 
properly, and  the  same  be  collected,  the  person  paying  the  same, 
may,  notwithstanding  such  judgment,  recover  of  the  part}'  who  shall 
have  received  such  costs  or  fees,  the  amount  thereof,  with  interest 

ARTICLE  THIRTEENTH. 

Oerierai  Provisions  concerning  Justices'^  Courts^  and  Proceed- 
ings (herein. 

y'      S«e.  231.  This  Title  to  apply  to  juitices'  courti  In  Albany,  Hudson  and  Troy;  but  noC  in 
New-YoA. 
,         2S2.  Process  to  be  signed  by  justice;  may  be  sealed  or  not. 

285.  Certain  process  to  be  entirely  filled  up,  and  to  have  no  blank. 
284.  Constables  not  to  take  rewards  for  certain  acts. 

286.  Justices  i^d  constables  not  to  buy,  &e.  securities  for  prosecution. 
.  296-  Penalty  for  violating  last  section. 

287.  Defendant  may  plead,  Itc.  such  riolation  in  bar. 

288.  PlaintiiT  may  be  required  to  attend  trial. 
288.  Proceedings  if  plaintiff  do  not  attend. 

240.  Plaintiff,  &c.  miy  be  exunined  by  defendant  on  trial. 

211.  In  what  cases  plaintiff  to  be  non-suited. 

242.  E^ridence  of  plaintiff,  &c.  not  to  be  used  on  criminal  prosecution. 

248.  Justices  to  keep  books;  entries  to  be  made  therein. 

244  Such  entries  to  bd  made  in  each  cause,  &c. 

246.  Docket  of  a  justice  or  transcript,  evidence  before  him. 

246  k.  247.  Transcripts  of  justices'  proceedings,  &c.  how  verified  and  when  endeaee* 

248.  Other  modes  of  proving  proceedings  before  justices. 

249.  Power  of  justices  to  take  affidavits. 

250.  Justices  to  file  and  preserve 'affidavits  and  papers. 

261.  To  keep  indexes  to  docket  books;  what  to  contain.  . 

262.  Justice  removing  from  town,  to  deposit  papers  with  town  clerk. 

263.  On  removal  from  office,  to  deliver  books,  &c.  to  tOwn  clerk. 
261  Certificate  to  be  entered  in  books  delivered  to  town  clerk. 

266.  On  death  or  vacancy  in  office  of  justice,/town  cleric  to  demand  pikers. 

266.  Proceedings  to  compel  delivery  of  papers,  &c.  to  town  clerk. 

267.  Entries  in  books  delivered  to  clerk,  how  far  evidence. ' 

265.  Powers  of  justices  after  expiration  of  terms  of  office. 
2B9.  Penalty  for  not  paying  over  money  collected  by  a  justice. 

260.  Justices  out  of  office  to  make  letiim  to  appeals,  Stc, 

261.  Affidavits,  &c  to  be  received  inatead  of  return  to  appeals^  in  certain  cakes. 

262.  Also,  instead  of  return  to  certiorari. 

268.  Allowance  of  appeal,  Itc.  may  in  some  cases  be  served  on  county  cleric. 

264.  Notice  of  such  service  to  appellee,  to  render  appeal  valid. 

266.  When  action  of  debt  may  be  brought  on  justice's  judgment. 

266.  Return  by  justice  removed  out  of  the  county,  may  be  compelled. 

267.  Proof  of  judgment  when  docket  is  lost,  &c. 

26S  %L  269.  Proceedings  to  remove  from  office  conftal>les  who  have  negleeted  to  pay 
over  money  collected. 

270.  Office  vacated  by  service  of  instrument  «f  removal. 

271.  Justices  may  authorise  private  persons  to  execute  oertaun  process. 

272.  Powers  of  person  appointed;  not  to  receive  any  fees. 


(72)  Laws  of  1824,  p.  298,  §  81.    (73)  lb.  §  32. 
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8cc.a9&€V)wfaUMtoaetmptnoi%«adMnBotlmreadep«iy.  ART.  I3b 

274  CasM  in  wbich  justice!  may  pnniflh  for  crimiiud  contempts.  V^V^^ 

275.  Extent  rfpnmahtnenta  for  such  conteanpts. 
SX.  futf  to.be  heard;  wanmt  may  isnie  for  him. 

277.  Record  of  eonyietion  to  be  made  up;  its  contents;  to  be  filed. 

278.  Commitments  to  set  forth  circumstances  of  offence. 

&9.  WitaesMs  lafiMiag  to  be  swonv^.  may  ba  committod.  ' 

280.  C<Mitenta  of  wansat;  prisoner  how  and  how  long  to  be  confined. 

281.  Cause  to  be  adjourned  until  witness  testify,  &c. 

S  231.  The  several  provisions  of  this  Title,  so  far  as  the  same  ThbriU^M 

,  ,  ,  ,  fftodwi  to  on 

maj  be  applicable,  shall  apply  to  the  justices'  courts  in  the  cities  of  t^'pvc'ui 
Albany,  Hudson  and  Troy,  respectively,  except  in  those  cases  where 
repugnant  provisiohs  exist  in  the  acts  organizing  those  courts^  or  re- 
lating thereto;  but  the  provisions  of  this  Title  shall  not  be  considered 
as  applicable  to  the  courts  in  the  city  of  New- York.  ^ 

S  232.  All  process  issued  by  any  justice  of  the  peace,  shall  be  sign-  PioeeM  tou 
ed  by  him,  and  may  be  under  seal  or  without  seal.  bfUniJd  w 

»  aot 

5233.  Every  summons,  warrant,  attachment  and  execution  issu- Blank  proftM 
ed  by  a  justice  of  the  peace,  shall  be  entirely  filled  up,  and  shall  have  ^"^'^^ 
no  blank  either  in  the  date  or  otherwise,  at  the  time  of  its  delivery 
to  an  officer,  to  be  executed.    Every  such  process,  which  shall  be  is- 
sued and  delivered  to  an  officer  to  be  executed,  contrary  to  the  fore- 
going provision,  shall  be  void.*^^ 

S  234.  No  constable  shall  ask,  or  receive  any  money  or  valuable  Rewsniito 
thing  from  a  defendant,  or  any  other  person,  as  a  consideration,  re-  foiJuddsa.' 
ward  or  inducement,  for  omitting  to  arrest  any  defendant,  or  to  carry 
him  before  any  justice;  or  for  delaying  to  take  any  party  to  prison; 
or  for  postponing  the  sale  of  any  property,  under  any  execution;  or 
for  omitting  or  delaying  the  execution  of  any  duty  pertaining  to  his 
oflSce.''^* 

S  235.  No  justice  of  the  peace  or  constable  shall,  directly  or  indi-  Buyinptocu 
rectly,  buy,  or  be  interested  in  buying  any  bond,  note  or  other  demand,  prwcuti^^' 
or  cause  of  action,  for  the  purpose  of  commencing  any  suit  thereon, 
before  a  justice,  nor  shall  anygustice  or  constable,  either  before  or  af- 
ter suit  brought,  lend  or  advance,  or  agree  to  lend  or  advance,  or  pro- 
cure to  be  lent  or  advanced,  any  money,  or  other  valuable  thing,  to 
anj  person,  in  consideration  of,  or  as  a  reward  for,  or  inducement  to, 
the  placing  or  having  placed  in  the  hands  of  such  justice  or  constable, 
any  debt,  demand  or  cause  of  action  whatever,  for  prosecution  or  col^ 
lection.''* 

S  236.  Every  justice  or  constable  offending  against  either  of  the  ^^^^^ 
provisions  of  the  three  last  sections,  shall  be  deemed  guilty  of  a  mis- 
demeanor, and  on  conviction,  shall  be  subject  to  fine  or  imprisonment, 
or  bott,  in  the  discretion  of  the  court.  Every  such  conviction  shall 
operate  as  a  jforfeiture  of  the  office  of  the  justice  or  constable,  so  con- 
victed.'* 

(74)  Laws  of  1820,  p.  141,  §  1, 2, 8,  4. 
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TTTLB  ir      Q  8ST.  The  defendant  in  any  sail  to  be  brought  in  anj  action  of 

^f^^^f^^  i^htj  covenant  or  assumpsit,  may  give  notice  with  his  plea,  in  addi- 

«»Tb«  ^    tion  to  any  other  matter  of  defence,  that  on  the  trial  of  the  cause,  he 

will  insist  and  prove,  that  the  demand  on  which  such  action  is  fijund- 

ed,  has  been  bought  and  sold,  or  received,  ibr  proeecutioo,  contiaiy  to 

law,  without  setting  forth  any  other  particulars.'^' 

pi»intijqrm«7  S  238.  The  defendant  in  any  such  suit,  may  serve  a  notice  on  Ae 
atwodtrMi.  plaintiff  two  days  before  the  trial,  requiring  him  to  appear  personalljr 
on  such  trial,  to  be  examined ;  and  it  shall  be  the  duty  of  the  plaintiff 
to  attend  such  trial,  for  that  purpose ;  and  in  case  of  such  attendance, 
he  shall  h6  entitled  to  the  like  fees  as  are  allowed  by  law  to  wit- 
nesses; but  the  plaintiff  shall  not  be  so  summoned,  nor  required  ta 
attend  the  trial,  to  give  evidence  as  aforesaid,  except  from  the  same 
county,  or  the  county  next  adjoining  that  in  which  the  cauro  is  tried.''* 

ckMMqMMtt  S  239.  In  case  such  plaintiff  shall  not  attend  such  trial,  he  shall, 
"^  **  on  proof  of  the  due  service  of  such  notice,  be  non-suited  in  such  ao 
tion,  unless  such  fiiilure  to  attend  shall  be  accounted  for  to  the  satis- 
faction of  the  court ;  in  which  case  the  court  may  postpone  the  trial, 
on  the  plaintiff's  paying  the  costs  of  preparing  for  the  triaL  And  \I 
such  plaintiff  shall  not  attend  at  the  time  to  which  the  trial  shall  be 
postponed,  he  shall  be  non-suited.'^'^ 

riaiaufl;**      S  240.  On  the  trial  of  the  cause  in  which  such  notice  shall  have 
*****^''     been  given,  if  the  defendant  ^all  require  it,  the  plaintiff  and  his  at- 
torney, and  any  other  person  who  may  be  interested  in  the  recoveiy 
in  such  cause,  shall  be  examined,  on  oath,  touching  tbe  matters  set 
forth  in  such  notice.'''^ 

whMiMiN  S  241.  If  any  such  plaintiff,  so  required  to  be  examined,  or  if  any 
n[£L**'**^personJnterested  in  the  recovery  of  the  suit,  shall  refuse  to  answer 
on  oath,  such  questions  as  shall  be  pertinent  to  show  a  violation  of  the 
provisions  of  this  Article;  or  if  on  such  examination,  it  shall  appear 
that  the  cause  of  action,  on  which  such  suit  is  founded,  has  been 
bought  or  procured,  contrary  to  the  true  intent  of  the  provisioDS  of 
this  Article,  the  plaintiff  in  such  action  shall  be  non-suited.''^ 

CYMicmvMt     $242.  No  evidence  derived  from  the  examination  of  anysacb 
I^^JIS^.    plaintiff  or  other  person,  shall  be  admitted  in  proof,  on  any  criminal 

prosecution  against  the  party  so  examined,  for  violating  any  of  the 

provi8i(»is  of  this  Article.''^^ 

Booki  to  to      S  243.  Every  justice  of  the  peace  shall  keep  a  book,  in  which  ha 

««• '         shall  enter, 

EntiimUior*.     1,  The  titlcs  of  all  causes  commenced  before  him : 

In 

a.  The  time  when  the  first  process  was  issued  against  the  ddend- 
ant,  and  the  particular  process  issued : 

(76)  Lews  of  18S»,  p.  141,  §  I,  a,  a,  4. 
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8.  The  time  when  the  parties  appeared  before  him,  either  without   ^^^-  ^ 
proceaiy  ot  upoQ  the  return  of  process :  V^y^i>' 

4.  Where  the  pleadings  are  made  orally,  a  concise  statement  of  the 
declaration  of  the  plaintifi^  the  plea  of  the  defendant,  the  further 
pleadings  a[  the  parties,  if  any,  and  the  issue  joined : 

6.  Every  adjournment,  stating  on  whose  motion,  and  to  what  time 
and  place : 

6.  The  issuing  of  a  vMitre,  stating  at  whose  request,  and  the  time 
and  place  of  its  return : 

7.  The  time  when  a  trial  was  had,  the  names  of  the  jurors  return- 
ed summoned,  who  did  not  appear,  and  the  fines  imposed  on  them,  if 
any: 

8.  The  names  of  the  jurors  who  appeared  and  of  the  jurors  who 
were  sworn ;  the  names  of  the  witnesses  sworn  at  the  request  of  ei- 
ther party,  stating  at  whose  request ;  the  objections,  if  any,  made  to 
the  competency  of  a  witness,  and  the  decision  thereon : 

9.  The  verdict  of  the  jury,  and  when  received  : 

10.  The  judgment  rendered  by  the  justice,  and  the  time  of  render- 
ing the  same: 

1 1.  The  time  of  issuing  execution,  and  the  name  of  the  officer  to 
whom  delivered ;  and  if  issued  upon  the  application  of  any  party,  be- 
fiire  the  time  when  the  same  should  regularly  issue,  such  fact  shall  be 
noted,  and  the  nature  of  the  proof  given  : 

12.  The  return  of  every  execution^  and  when  made ;  and  every  re- 
newal of  an.execution  made  by  him,  with  the  date  of  such  renewal : 

18.  Tlie  fact  of  his  having  given  a  transcript  of  the  judgment,  to  be 
filed  in  the  clerk's  office,  and  the  time  when  the  same  was  given : 

14.  The  fact  of  a  certiorari  having  been  brought  on  any  judgment 
rendered  by  him,  and  the  time  of  the  service  of  the  same : 

15.  The  fact  of  an  appeal  having  been  made  from  any  judgment 
rendered  by  him,  and  the  time  when  made. 

$244.  The  several  items  in  the  preceding  section  enumerated.  How  to  w] 
shall  be  entered  under  the  title  of  each  cause  to  which  they  reiq)ective-  "•^•'** 
ly  relate ;  and  in  addition  thereto,  the  justice  may  enter  any  other 
proceeding  had  before  him  in  such,  cause,  which  he  shall  think  it  use- 
fol  to  enter  in  such  book. 

S  M5.  Whenever  it  shall  become  necessary  in  an  action  before  a  nodcot  ofrf- 
justice  of  the  peace,  to  give  evidence  of  a  judgment,  or  other  proceed-  Mm  jutiiM. 
iDg  had  befi>re  him,  the  docket  of  such  judgment,  or  other  proceeding,  or 
a  transcript  thereof,  certified  by  him,  shall  be  good  evidence  thereof 
befere  such  justice. 

S  S46.  A  transcript  firom  the  docket  of  any  justice  of  the  peace,  ofTkuMrfpit 
any  judgment  had  before  him ;  of  the  proceedings  in  the  cause  previ-  ^mm 
ons  to  such  judgment;  of  the  execution  issued  thereon,  if  any ;  and 
of  the  return  to  such  execution,  if  any ;  when  subscribed  by  such  ju»> 
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iTTLE^.  tice,  and  verified  in  the  manner  prescribed  in  the  next  succeeding 
^^^^^^^"^^  section,  shall  be  evidence  to  prove  the  fiicts  stated  in  such  transcripf* 

How  verified.  S  24T.  To  entitle  such  transcript  to  be  read  in  evidence,  except 
before  the  same  justice,  there  shall  be  attached  thereto,  or  endorsed 
thereon,  a  certificate  of  the  clerk  of  the  countj,  in  which  such  justice 
resides,  under  die  seal  of  the  court  of  common  pleas  of  such  county, 
specifying  that  the  person  subscribing  such  transcript  was,  at  the  date 
of  the  judgment  therein  mentioned,  a  justice  of  the  peace  <^  such 
county.''' 

2^JJpJjy5      S  248.  The  proceedings  in  any  cause,  had  before  a  justice,  may 
*"«^  also  be  proved  by  the  oath  of  the  justice.     In  case  of  his  death  or  ab- 

sence, they  maybe  proved  by  producing  the  original  minutes  of  such 
proceedings,  entered  in  a  book  kept  by  such  justice,  accompanied  by 
proof  of  his  hand-writing;  or  they  may  be  proved  by  producing  copies 
of  such  minutes,  sworn  to  by  a  competent  witness,  as  having  been 
compared  by  him  with  the  original  entries,  with  proof  that  such  en- 
tries were  in  the  hand-writing  of  the  justice. 

Takhif  affl'  ^  249.  Whenever  it  shall  be  necessary  to  make  use  of  an  affidavit 
in  any  proceedings  had  before  a  justice  of  the  peace,  such  justice  shall 
have  power  to  administer  an  oadi  to  the  party  making  such  aflMavit. 

Papen,  &e.       ^  250,  Every  justice  shall  carefully  file  and  preserve  all  affidavits 
«<i.  and  papers  delivered  to  him,  to  be  filed  in  any  cause. 

indnetto        S  251.  Evcry  justicc  shall  keep  an  alpabetical  index  of  all  judg- 
^  '       '  ments  entered  in  his  docket-book,  in  the  course  of  any  judicial  pro- 
ceedings had' before  him.     In  such  index  shall*  be  inserted  the  names 
of  the  parties  to  each  judgment,  and  the  page  of  his  docket-bode  where 
such  judgment  is  entered. 
nqNMitofpa-     §  252,  In  case  any  iustice  shall  remove  out  of  the  town  in  which 
town  Clerk,    he  was  elcctcd,  before  or  after  his  term  of  office  expires,  be  shall  dc- 
ppsit  with  the  town  clerk  of  such  town,  all  the  books  and  papers  in 
the  custody  of  such  justice,  relating  to  any  cause  or  matter  which 
shall  have  been  heard  by  him,  or  relating  to  any  proceeding  or  cau» 
which  shall  have  been  commenced  before  him. 

ikoDnmo-  S  253.  Whenever  any  justice  shall  be  removed  from  office  by  the 
«c«.  "**  county  court,  he  shall,  within  ten  days  after  receiving  notice  of  such 
removal,  and  upon  the  demand  of  the  town  clerk,  deliver  to  such 
clerk  all  the  books  and  papers  in  the  custody  of  such  justice,  relating 
to  any  cause  or  matter  which  shall  have  been  heard  by  him,  or  relat- 
ing to  any  proceeding  or  cause  which  shall  have  been  commoiced  be- 
fore him. 
cerufieat«in  $  254.  lu  cvcry  book  of  minutes  delivered  by  any  justice  to  the 
town  clerk,  pursuant  to  the  foregoing  provisions,  in  which  he  shsU 
have  kept  the  docket  of  any  judgments;  he  shall  enter  a  certificate^ 

(76)  Laws  of  1S24,  p.  202,  §  29. 
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be  suhac^ibed  hy  him  atatii^  that  the  judgmentB  entered  in  such  book,    ^^'^'  ^' 
were  daly  rendered  as  therein  stated,  and  that  the  amounts  appearing  ^-^^v^^^ 
hy  such  book  to  be  due  on  such  judgments  respectively,  have  not  been 
paid  to  his  knowledge. 

S  ^^.  In  case  any  justice  shall  die,  or  his  office  shall  in  any  way  Power  of 
become  vacant,  and  any  books  or  papers  belonging  to  such  justice  in  death,  ttcof 
his  official  capacity,  shall  come  to  the  hands  of  any  person,  the  town  mand  papon. 
clerii:  may  demand  and  receive  such  books  and  papers,  from  the  per- 
«m  having  the  same  in  his  possession. 

$  256.  If  any  books  or  papers,  required  by  the  preceding  sections  DeiiTeryhow 
to  be  delivered  to  the  town  clerk,  be  withheld,  the  like  proceedings  *^^^ 
maj  be  had  to  compel  the  delivery  of  the  same,  as  are  provided  in  the 
ifth  Article  of  the  sixth  Title  of  th^  fifth  Chapter  o(  the  First  Part  of 
the  Revised  Statutes. 

$  257.  The  entries  contained  in  the  book  of  minutes  kept  by  any  £ntri<»bow 
justice,  and  by  him  delivered  to  the  clerk,  shall  in  all  casses  be  pre-  "^'^^  *'^' 
6umptive  evidence  of  the  fects  stated  in  such  entries,  but  may  be  re- 
plied by  contrary  proof* 

S  258.  Any  justice  before  whom  any  judgments  shall  have  been  p^^^  ^f 
entered,  and  whose  term  of  office  shall  have  expired,  may  issue  or  re-  iStiS^cLet. 
new  executions  on  any  such  judgment,  at  any  time  within  six  months 
after  the  expiration  of  his  said  office. 

S  259.  If  any  money  shall  have  been  collected  for  any  party,  by  a  Penalty  for 
joBtice  of  the  peace  in  his  official  capacity,  and  he  shall  have  negledted  ovcr^mdofy. 
or  refused,  within  a  reasonable  time  after  demand,  to  pay  over  the 
same,  such  neglect  or  refusal  diall  be  deemed  a  misdemeanor,  and  on 
conviction  thereof,  such  justice  shall  forfi^t  bis  office. 

S  260.  Whenever  a  certiorari  or  appeal  shall  be  duly  brought  and  Reiurm  to 
served  upon  a  justice,  after  he  shall  have  gone  out  of  office,  upon  a  by^sttr^ ' 
judgment  rendered  by  him  whilst  in  office,  such  justice  shall  make**"'**  *  ^' 
return  to  such  certiorari  or  appeal,  in  like  manner,  and  with  the  like 
eftct,  as  if  such  certiorari  or  appeal  had  been  served  whiht  he  was  in 
ofliGe. 

S  261.  If  an  appeal  be  made  upon  a  judgment  rendered  by  a  jus-  ib.ineaMor 
tiee  who  shall  die,  become  insane,  remove  out  of  the  state,  or  ab-ji^oi.  ^"' 
Kond,  so  that  a  return  cannot  be  compelled,  the  court  to  which  such 
aj^al  shall  be  made,  may  receive  the  affidavits  of  witnesses  and  of 
fte  parties,  to  the  facts  and  circumstances  of  the  proceedings,  and  of 
the  judgment  upon  which  the  appeal  is  made ;  and  shall  proceed  there^ 
<»  in  the  same  manner,  as  if  such  facts  had  been  returned  by  the  ju»- 
tioe  before  whom  the  judgment  was  rendered. 

S  262.  If  a  justice  to  whom  a  certiorari  shall  be  directed,  be  dead,  ib.  on  corUo- 
Hwane,  or  out  of  the  state,  so  that  a  return  can  not  be  compelled,  the  '"'^ 
court  may  receive  the  affidavits  of  witnesses  and  of  the  parties,  to  the 
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TITLE  4.  SBuciM  and  circumstanoes  of  the  trial  or  judgment  upon  wbich  tbe  ctr- 
tiorari  is  brought,  and  shall  proceed  thereon  in  the  same  manner  as  if 
such  Acts  had  been  returned  by  the  justice. 

of  S  263.  If  a  justice  before  whom  a  judgment  shall  haye  been  ren- 
oooa^eSU.  dered,  shall  die,  become  insane,  remove  out  of  the  state,  or  abscond, 
so  that  the  affidavit,  allowance  of  appeal  and  bond  required  hj  law  to 
be  served  on  such  justice,  can  not  be  served,  the  appellant  maj  file 
such  affidavit,  allowance  and  bond,  with  the  county, clerk,  who  shall 
be  authorised  to  approve  the  sureties  in  such  bond,  in  the  same  man- 
ner as  jiuch  justice  might  have  done. 

Notkaofuio     $  ^^^'  Upon  serving  a  notice  of  the  filing  of  such  affidavit,  allow- 

«pp«um.      m^^  ip^  bond,  with  the  county  clerk,  upon  the  appellee^  within  the 

time  allowed  by  law  tbr  making  an  i^>peal,  tbe  same  shall  be  as  valid 

and  ^ectual  as  an  appeal,  in  all  respects,  as  if  the  same  had  been 

served  on  such  justice. 

Action  on  $  265.  If  a  justico,  after  having  rendered  judgment  in  any  cause, 
juSnwt.  shall  die,  become  insane,  remove  out  of  the  state,  abscond  or  othe^ 
wise  vacate  his  office,  before  issuing  execution  on  such  judgment,  an 
action  of  debt  may  be  maintained  thereon,  in  which  the  original  dock- 
et of  such  judgment  kept  by  such  justice,  shall  be  presumptive  evi- 
dence of  tbe  facts  therein  stated,  but  it  shall  be  liable  to  be  repelled 
by  contrary  proof.  ^ 

Botnnis  by       S  266.  If  a  justico  boforo  whom  a  judgment  shall  have  been  reoder- 
S^TO^!^  ed,  shall  remove  out  of  the  county,  the  court  of  common  pleas  of  the 
county,  upon  proof  of  the  facts,  may  by  fnandatnua  compel  a  return 
to  a  certiorari  or  appeal  brought  upon  such  judgment. 

Proof ofjn^r-     S  267.  If  in  any  action  upon  the  judgment  of  a  justice,  it  be  esta- 

uSne!Jt!r  blished  that  the  docket  of  a  justice  has  been  lost  or  destroyed,  or  that  it 

cannot  be  produced,  after  reasonable  efibrts  to  obtain  the  same,  other 

proof  of  the  &ct  of  a  judgment  having  been  rendered,  may  be  giveO) 

and  may  be  repelled  as  other  facts. 

comtabiotto     S  268.  If  any  constable  shall  have  collected  any  money  on  execu- 

berammoned  ^^^^  ^^  ^  rocovory  therefor  shall  have  been  had  against  his  sureties^ 

upon  a  complaint  thereof  being  made  to  any  three  justices  of  the  same 

town,  they  shall  summon  such  constable  to  appear  before  them,  to 

show  cause  why  he  should  not  be  removed  from  ius  office. 

When  nad  S  269.  If  such  complaint  be  established  to  tbe  satisfaction  of  such 
moTed.  '^justices.  Or  of  any  two  of  them,  after  a  hearing  of  tbe  parties,  or  ato 
the  refusal  or  neglect  of  the  constable  to  appear  upon  such  summon^ 
they  shall,  by  an  instrument  under  their  hands,  remove  such  conslaf 
ble  from  his  office,  assigning  therein  the  reason  of  such  removal,  9ai 
shall  file  the  same  in  the  office  of  the  town  clerk,  who  shall  forthwith 
cause  a  certified  copy  thereof  to  be  served  on  such  constable. 
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S  870«  Upcm  the  servioe  of  a  copy  of  such  instrument,  certified  by    art.  13. 
the  town  cleik.  on  the  constable  named  therein,  such  constable  shall  ^^fT^'^^ 

'  '  .    Whan  effic«  * 

cease  to  have  any  power  or  authority  as  such,  and  bis  office  shall  tie  vaMt«i. 
deemed  vacant. 

.    Stni.  Every  justiee  who  shall  issue  any  process  authorised  by  this  fitMotion  of 
Title,  excepting  a  venire^  whenever  he  shall  judge  it  expedient,  on  pn''«<«  p^ 
the  requsBSt  of  a  party,  may,  by  written  authority  endorsed  on  such 
process,  empower  any  proper  person,  being  of  lawful  age,  and  not  a 
party  in  interest  in  the  suit,  to  execute  the  same.''^ 

S  212.  The  person  so  empowered,  shall  thereupon  possess  all  the  Their  poww 
antbority  of  a  constable,  in  relation  to  the  execution  of  such  process,  ^ve  M^Ae^ 
and  shall  be  subject  to  the  same  obligations,  but  shall  not  receive  any 
fee  or  reward  for  his  services  therein.'"^ 

S  273.  Every  constable  to  whom  process  shall  be  directed  and  de-  cooiubiM 
agreeably  to  the  provisions  of  this  Title,  shall  execute  the  same  S^puhJ!^* 


in  person,  and  shall  not  act  by  deputy,  in  any  case.^^ 

S  274.  In  the  following  cases,  and  in  no  others,  a  justice  of  the  c«mi  of 
peace  may  punish,  as  for  a  criminal  contempt,  persons  guilty  of  the  tCliJrtr'*^' 
(bUowing  acts : 

1.   Disorderly,  contemptuous  or  insolent  behaviour  towards  such  D*iorderij 
justice,  while  engaged  in  the  trial  of  a  cause,  or  in  the  rendering  of    *'"***"' 
any  judgment,  or  in  any  judicial  proceedings,  which  shall  tend  to 
interrupt  such  proceedings,  or  to  impair  the  respect  due  to  his  au- 
thority: 

8.  Any  breach  of  the  peace,  noise,  or  other  disturbance,  tending  to  BraaebMof 
interrupt  the  official  proceedings  of  a  justice  :  ^il  '^^' 

8.  Resistance  wilfully  oflbred-  by  any  person,  in  the  presence  of  a  Reaiitanfeto 
justice,  to  the  execution  of  any  lawful  order  or  process,  made  or  issu-  ^^^*  ^^ 
edby  him. 

S  275.  Punishment  for  contempts,  in  the  foregoing  cases,  may  be  PannhinenL 
by  fine  not  exceeding  twenty^five  dollars,  or  by  imprisonment  in  the 
county  jail  not  exceeding  five  days,  or  both,  in  the  discretion  of  the 
justice.     But  no  person  shall  remain  imprisoned  for  the  non-payment 
of  such  fine,  more  than  ten  days. 

S  276.  No  person  shall  be  punished  for  a  contempt  before  a  jus-  party  to  be 
tice,  until  an  opportunity  shall  have  been  given  him  to  be  heard  in  ^^"^ 
his  defence.     And  for  that  purpose,  a  justice  may  issue  a  warrant  to 
bring  the  offender  before  him, 

S  277.  Upon  convicting  any  person  of  a  contempt,  the  justice  shall  Record  of 
make  up  a  record  of  such  conviction,  stating  therein  the  particular  *"*^*'^'***"' 
circumstances  of  the  offence,  and  the  judgment  rendered  thereon ; 
which  shall  be  subscribed  by  him,  and  filed  in  the  office  of  the  county 
dork,  within  ten  days  after  its  date. 

C77)  Iawi  of  1824,  p.  290,  §  19. 

vol..  n.  35 


pmoaavoU 
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TITLE  L       0  278,  The  warrant  of  commitment  for  any  contempt,  shall  set 

^'^jJJI^^  forth  the  particular  circumstances  of  the  offence,  or  it  shall  be  void, 

eommitiiMot.      g  q^jq^  When  a  witness  attending  before  any  justice,  in  any  cauie, 

rafininf  to  b«  shall  rcfusc  tobc  swom,  in  any  form  prescribed  by  law,  or  to  answer 

'        any  pertinent  and  proper  question,  and  the  party  at  whose  instance  he 

attended,  shall  make  oath  that  the  testimony  of  such  witness  is  so  far 

material,  that  without  it  he  cannot  safely  proceed  in  the  trial  cfsuch 

cause,  such  justice  may  by  warrant  commit  such  witness  to  the  jail  <tf 

the  county. 

WaTMt;fm-  ^  380.  Such  Warrant  shall  specify  the  cause  for  which  the  same  is 
issued,  and  if  it  be  for  refusing  to  answer  any  question,  such  question 
shall  be  specified  therein ;  and  such  witness  shall  be  closely  caaBnBi 
pursuant  to  such  warrant,  until  he  submit  to  be  sworn  or  to  answer, 
as  the  case  may  be. 

ProcMdiqgi  $281.  The  justice  shall  thereupon  adjourn  such  cause  at  the  re- 
quest of  the  party  in  whose  favor  such  witness  attended,  firom  time  to 
time,  until  such  witness  shall  testify  in  the  cause,  or  be  dead  or  insane. 


CHAP.  III. 

General  Provisions  concerning  Courts  of  Justice^ 
and  the  Powers  and  Duties  of  certain  Judicial 
Officers. 


tlieraoD. 


Title  1. — General  provisions  concerning  the  courts  of  justice  specified 

in  the  two  preceding  Chapters. 
Title  2. — General  provisions  concerning  courts  of  record,  and  Uiepow* 

er«  and  duties  of  certain  judicial  officers. 


TITLE  I. 

GENERAL  PROVISIONS  CONCERNING  THE  COURTS  OP  JfJSTICS  SPI- 
CIFIED  IN  THE  TWO  PRECEDING  CHAPTERS. 

Brno,  1.  Sittiogt  of  «oiiili  to  be  pobKc. 

2.  Caiei  in  which  a  judge  cannot  lit  or  act. 

8.  Jadgei  of  appellate  conrtf,  not  to  decide  in  certain  casea. 

4.  JvdgM  not  to  practiie  in  their  own  courti. 

6.  Not  to  hare  a  partner  practiging  in  their  conrti,  &c. 

6.  Judicial  officers  not  to  reeeiye  fees  in  certain  oases. 

7.  Conits  not  to  be  open  on  Sunday;  to  be  a4Joumed  over  that  day. 

8.  Process  to  be  in  the  name  of  the  people. 

9.  Legal  proceedings  to  be  in  English;  abbreTiations;  figares. 

10.  Stamping  of  process  sufficient  sealing. 

11.  Parties  may  appear,  &c.  in  person  or  by  attorney. 

coQftstosh      Section  1.  'fhe  sittings  of  every  court  within  this  state,  shall  be 
"*"'**^'      publici  and  every  citizen  may  freely  attend  the  same. 
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S  2.  No  jiu^e  of  any  court  can  sit  as  such,  in  any  cause  to  which  title  i. 
he  is  a  party,  or  in  which  he  is  interested,  or  in  which  he  would  be  ^'^P*^^^ 
excluded  £rom  being  a  juror  by  reason  of  consanguinity  or  affinity  to  "itor  actin 
either  of  the  parties ;  nor  can  any  judge  decide,  or  take  part  in  the  de« 
cision  of^  any  question  which  shall  have  been  argued  in  the  court, 
when  he  was  not  present  and  sitting  therein  as  a  judge. 

S  3.  No  judge  of  any  appellate  court,  or  of  any  court  to  which  a  ib.  in  apH- 
writ  of  certiorari  or  of  error  shall  be  returnable,  shall  decide,  or  take 
part  in  the  decision  of,  any  cause  or  matter  which  shall  have  been  de- 
termined by  him,  when  sitting  as  a  judge  of  any  other  court. 

S  4.  No  judge  can  practise  or  act  as  a  counsellor,  solicitor  or  at-  Nottoprae- 
toney,  in  the  court  of  which  he  is  a  judge,  except  in  those  suits  in^*^ 
idtfcfa  he  shall  be  a  party,  or  in  the  subject  matter  of  which  he  shall  be 
interested. 

S  5.  No  judge  shall  have  any  partner  practising  in  the  court  of  Nottohav* 
which  he  is  a  judge ;  nor  shall  any  judge  be  directly  or  indirectly  in-  t£^t^«!^^ 
tefested  in  the  costs  of  any  suit,  that  shall  be  brought  in  the  court  of 
which  he  is  a  judge,  except  those  suits  in  which  he  shall  be  a  party, 
or  be  interested,  as  above  provided. 

S  6.  No  iudire,  commissioner,  or  other  judicial  officer,  shall  demand  Jo^ciai  otc. 

r  xi.  ^'         r        •    •        !-•       J    .        .  cow  not  to 

or  receive  any  fees  or  other  compensation,  for  giving  his  advice  in  any  receive  fe««, 
matter  or  thing  pending  before  such  judge  or  officer,  or  of  which  he 
can  take  cognizance ;  or  for  drafting  or  preparing  any  papers  or  other 
proceedings,  relating  to  any  such  matter  or  thing,  except  in  those 
cases  where  fees  are  expressly  given  by  law  to  such  judge  or  officer, 
far  services  performed  by  him. 

S  ?•  No  court  shall  be  opened,  or  transact  any  business,  on  Sun- court*  not  to 
day,  unless  it  be  for  the  purpose  of  receiving  a  verdict  or  discharging  a  SJJ^  STc*""* 
jury;  and  every  adjournment  of  a  court  on  Saturday  to  another  day, 
ahall  always  be  to  some  other  day  than  Sunday,  except  such  adjouro- 
ment  as  may  be  made  after  a  cause  has  been  committed  to  a  jury. 
But  this  section  shall  not  prevent  the  exercise  of  the  jurisdiction  of 
any  single  magistrate,  when  it  shall  be  necessary  in  criminal  cases, 
to  preserve  the  peace,  or  to  arrest  <^enders. 

$  8.  All  writs  and  process  shall  be  in  the  name  of  the  people  of  proce«. 
this  state,  except  where  otherwise  provided  by  law. 

S  9.  All  writs,  process,  proceedings  and  records  in  any  court  withrproceMiinn 
in  this  state,  shall  be  in  the  English  language,  (except  that  the  prop-  £2^  ^  ^' 
er  and  known  names  of  process,  and  technical  words,  may  be  express- 
d  in  the  language  heretofore  and  now  commonly  used)  and  shall  be 
loade  out  on  paper  or  parchment,  in  a  fair,  legible  character,  in 
Words  at  lengA,  and  not  abbreviated;  but  such  abbreviations  as  are  AMmrit- 
now  commonly  used  in  the  English  language,  may  be  used,  and  num-  wSm, 
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TTTLS  t.  bers  may  be  expressed  by  Arabic  figures,  or  Reman  numerals^  in  the 
^"^^^'^^^  customary  mamier.' 

J^J^  $  10.  The  impression  of  the  seal  of  any  court  by  stamp,  shall  be  a 
sufficient  sealing,  in  all  cases  where  sealing  is  required.^ 

uMjI^S^.  S  H.  Every  person  of  fall  age  and  sound  mind,  may  appear  by 
attorney  or  solicitor,  as  the  case  may  require,  in  every  action  or  plea 
by  or  against  him,  in  any  court;  or  may,  at  his  election,  prosecute  or 
defend  such  action  or  plea,  in  person.  But  this  provision  shall  not 
extend  to  proceedings  in  criminal  cases ;  nor  shall  any  person  be  per- 
mitted to  appear  on  the  record  in  any  civil  cause  in  person,  whilst  he 
has  an  attorney  or  solicitor  in  such  cause.' 


TITLE  II. 

GENERAL  PROVISIONS  CONCERNING  COURTS  OP  RECORD,  AND  THE 
POWERS  AND  DUTIES  OF  CERTAIN  JUDICIAL  OFFICERS. 

Art.  1. — ProTisioDs  couceruing  cuurts  of  record,  their  process  and  proceediogs. 
A&T.  2. — Of  the  powers  and  duties  of  certain  judicial  officers. 
AiiT.  3. — Of  the  officers  of  courts  of  record,  their  duties,  privileges,  and  liabilities. 
Art.  4. — ^Miscellaneous  provisions  concerning  courts  of  record. 

ARTICI4E  FIRST. 

Provisions  concerning  Courts  of  Record^  their  Process  and 

Proceedings. 

8k  c.  1.  Certain  courts  declared  to  be  of  record:  certain  powers. 
2.  Proceedings  not  to  be  discoDtinaed  by  Tacaneies. 

5.  Process,  &c.  not  to  be  diseontinned  by  fiulure  to  bold  oontts,  Ste. 
4.  How  process  to  be  tested  when  term  has  not  been  held. 

6.  Proceedings  not  to  be  vitiated  by  omission  to  a^jonn. 

6.  Process  issued  before  a4}oamment  not  to  be  affected  thereby. 

7.  New  seals  when  to  be  procured;  expense  thereof. 

8.  Original  writs  how  to  be  issued  and  tested,  &c. 

9.  Plrooess  to  be  snhacribcd  by  tdUaaty,  &c.  issuing  it. 

10.  Powers  of  courts  of  record  to  punish  for  criminal  contempts. 

11.  Extent  of  punishment  for  contempts. 

12.  la  certain  cases  it  may  be  summary;  in  others  after  notice,  &c. 

13.  Commitment  to  state  circumstances  of  offence. 

14.  Qualification  of  preceding  sections. 

15.  Parties  punished,  still  liable  to  indiotuMnt 

coarti  of  re.      S  !•  The  several  courts  treated  of  in  the  first  Chapter  of  this  act, 
;  power.,  jy^  courts  of  record ;  and  in  addition  to  the  powers  which  are  or  may 
be  conferred  on  them  respectively,  they  shall  have  power, 

u  To  issue  process  of  subpoena,  requiring  the  attendance  of  any 
witness  residing  or  being  in  any  part  of  this  state,  to  testify  in  ^7 
matter  or  cause  pending  in  such  court : 

2.  To  administer  oaths  to  witnesses  in  any  ^ch  matter  or  cause, 
and  in  all  other  cases,  where  it  may  be  necessary  in  the  exercise  of 
the  powers  and  duties  of  such  courts : 

(1)  1 R.  L.  p.  118,  §  4.    (2)  Laws  of  1816,  p.  88,  §  2.    (8)  1  R.  L.  p.  416,  §  1 
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8.  To  devise  and  make  such  new  writs  and  fonns  of  proceedings,    art.  l 
as  may  be  necessary,  to  carry  into  effect  the  powers  and  jurisdiction  ^-^^v*^^ 
possessed  by  them.^ 

S  2.  No  process,  proceeding,  or  suit,  civil  or  criminal,  befere  any  Dueontinu- 
of  the  said  courts,  shall  be  discontinued  by  the  occurrence  of  any  va-  <M9^Sgi£!^ 
cancy  in  the  office  of  any  judge,  or  of  all  the  judges  of  such  court) 
nor  by  the  issuing  of  any  new  commission  to  any  judge  or  judges  of 
my  such  court,  but  the  persons  appointed  in  such  new  commission, 
shall  have  power  to  continue,  hear  and  determine  such  process,  pro- 
ceeding or  suit,  as  their  predecessors  might  have  done,  if  no  new 
commission  had  been  issued/ 

S  3.  No  process  issued,  or  proceeding  pending,  in  any  court  of  re-  ib.  or  pro- 
cord,  shall  be  discontinued  by  reason  of  such  court  not  having  been  * 
held  at  any  stated  term  thereof;  but  such  process  shall  be  deemed  to 
be  returnable  at  the  term  which  shall  be  held  next  after  such  failure, 
and  the  proceedings  shall  be  continued  at  such  next  term,  in  the  same 
manner  as  they  might  have  been  at  the  term  which  failed,  upon  the 
like  notice,  as  would  have  been  required  for  such  term. 

S  4.  In  all  cases  where  a  stated  term  of  any  such  court  shall  not  TMte  of  pro- 
have  been  held,  process  issued  therefrom,  may  be  tested  on  the  first  uin 


day  of  the  term  when  such  court  should  have  been  held. 

S  5.  No  omission  to  adjourn  any  court  iBrom  day  to  day,  previous  ominioo  to 
to  the  final  adjournment  Uiereof  without  day,  shall  vitiate  any  pro^    ^^' 
ceedings  in  such  court, 

S  6.  The  adjournment  of  any  court  before  the  expiration  of  its  Adjourmmnt 
term,  shall  not  affect  the  teste,  return  or  service  of  any  writs  issued  pr<M^^**^^ 
prior  OP  subsequent  to  such  adjournment.^ 

S  7.  Whenever  the  seal  of  any  court  shall  be  so  injured,  that  it  New  mai*.^ 
can  not  be  conveniently  used,  the  court  shall  cause  the  same  to  be  de- 
stroyed; and  whenever  the  seal  of  any  court  shall  be  lost  or  destroy* 
ed,  such  court  shall  cause  a  new  seal  to  be  madie,  similar,  in  all  re- 
spects, to  the  former  seal,  which  shall  become  the  seal  of  the  court 
'Hie  expense  of  a  new  seal,  ibr  any  court  of  oyer  and  termini,  or 
comnu)n  pleas,  shall  be  paid  by  the  county  in  which  such  courts  are 
held.  The  expense  of  new  seals  for  other  courts,  shall  be  paid  from 
the  state  treasury. 

S  8.  Original  writs,  whenever  the  same  shall  be  necessary,  shall  ongimi 
isiue  out  of  and  under  the  seal  of  the  court  in  which  they  shall  be  re- 
tamable,  and  shall  be  tested  in  the  same  manner  as  other  writs  issued 
out  of  such  court ;  but  in  other  respects  the  forms  now  in  use  shall 
be  observed.'^ 


(4)  2  B.  L.  p.  147,  §  10.    (6)  1  R.  L.  p.  341,  §  19;  2  Ib.  p.  151,  §  6;  Lawi  of  1828,  p. 
212,  §  9.    (6)  2  R.  L.  p.  147,  §  9;  Ib.  p  306,  §  16.    (7)  Laws  of  1915,  p.  38,  §  1. 
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TITLE  9.       ^9,  All  writs  and  process  issued  out  of  any  oourt  of  record,  shall, 
^jj^^^^^  before  the  delivery  of  the  same  to  any  officer  to  be  executed,  be  sub- 
mbMiiiMd.    scribed  or  endorsed  with  the  name  of  the  attorney,  solicitor  or  other 
person,  by  whom  the  same  sl^all  have  been  issued.^ 

crimiBfti  S  10.  Every  court  of  record  shall  have  power  to  punish  as  for  a 

womwated.  Criminal  contempt,  persons  guilty  of  either  of  the  following  acts,  and 
no  others : 

1.  Disorderly,  contemptuous,  or  insolent  behaviour,  committed  du- 
ring its  sitting,  in  immediate  view  and  presence,  and  directly  tending 
to  interrupt  its  proceedings,  or  to  impair  the  respect  due  to  its  autho- 
rity: 

2.  Any  breach  of  the  peace,  noise  or  other  disturbance,  directly 
tending  to  interrupt  its  proceedings : 

3.  Wilful  disobedience  of  any  process  or  order,  lawfully  issued  or 
made  by  it : 

4.  Resistance  wilfully  offered  by  any  person  to  the  lawful  order  or 
process  of  the  court : 

6.  The  contumacious  and  unlawful  refusal  of  any  person  to  be 
sworn  as  a  witness :  and  when  so  sworn,  the  like  refusal  to  answer 
any  legal  and  proper  interrogatory : 

6.  The  publication  of  a  false,  or  grossly  .inaccurate  report  of  its 
proceedings ;  but  no  court  can  punish  as  a  contempt,  the  publication 
of  true,  full  and  fair  reports  of  any  trial,  argument,  proceedings,  or 
decision  had  in  such  court. 

Eztoatof  S  11.  Punishment  for  contempts  may  be  by  fine,  or  by  imprison- 
*"*  *"''  ment  in  the  jail  of  the  county  where  the  court  may  be  sitting,  or  both, 
in  the  discretion  of  the  court,  but  the  fine  shall  in  no  case  exceed  the 
sum  of  two  hundred  and  fifty  dollars,  nor  the  imprisonment  thirty 
days ;  and  where  any  person  shall  be  committed  to  prison,  for  the 
Don-pajmient  of  any  such  fine,  he  shall  be  discharged  at  the  expira- 
tion of  thirty  days. 

whMitou       S  12.  Contempts  committed  in  the  immediate  view  and  presence 
raminiuy.    -^f^^  court,  may  be  punished  summarily ;  in  other  cases,  the  party 

charged  shall  be  notified  of  the  accusation,  and  have  a  reasonable  time 

to  make  his  defence. 

B^nintM  of     S  13.  Whenever  any  person  shall  be  committed  for  any  contempt, 
oomnutoMnt  gp^^jg^  ^  ^jg  Article,  the  particular  circumstances  of  his  oflfence, 

shall  be  set  forth  in  the  order  or  warrant  of  commitment. 

Prariovfaeo-     S  14.  Nothing  contained  in  the  preceding  sections,  shall  be  con- 
tioaqiuufitd.  g^^j  ^Q  extend  to  any  proceeding  against  parties  or  officers,  as  for  a 

contempt,  for  the  purpose  of  enforcing  any  civil  right  or  remedy. 

tndietaMDt        ^5  15.  Pcrsous  puuishod  for  contempt  under  the  preceding  provi- 
sions, shall  notwithstanding  be  liable  to  indictment  for  such  contempt, 

(8)  1  R.  L.  p.  417,  §  8. 
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if  tbe  same  be  an  indictable  offence ;  but  the  court  before  which  a    A]n\& 
ooQFictimi  shall  be  had  on  such  indictment,  shall,  in  forming  its  sen- 
tencBj  take  into  consideration  the  punishment  before  inflicted. 

▲BTICIiE  flIBCOlf  D. 

Cfthe  Powers  and  Duties  of  certain  Judicial  Officers. 


9me.  IS.  ChaiiMilor  md  jndget  of  lapnaM  eowrt  not  to  Tnuirt  fees. 

17.  CirenitjadgeiaDoiredtoMeeiTolMi. 

18.  Pow«n  aad  duties  of  nipfeme  eonzt  eonuiiisuoiiers. 
IS.  Bat  not  to  ezerdie  eerteai  powers  giten  by  statute. 
SO.  Not  to  stiy  pnoeedJngs  eftar  Teidiet. 

21.  Nor  upon  a  eapias  or  a^nehmeBt.' 

22.  Bzeentions  how  affet^  hj  orders  to  stay  proeeediQSB. 
2B.  Arrest  on  ejueution  not  to  be  prevented,  wtthont  bond,  ftc 
31.  Bond  where  to  be  filed;  when  to  be  deBrered  tooUigee. 
20.  Order  to  be  roid  unless  bond  be  stated  therein. 
2B.  Orders  of  siqireme  court  not  affected  by  orders 
87.  Ovders  gnmted  on  suceessire  applientions,  when  to  be  rsroked. 
28.  Penalty  on  persons  making  subsequent  afq^lications. 

2S.  Orders  not  to  be  granted  in  certain  cases. 

50.  Commissioners  not  to  act  in  their  partner's  causes, 
si.  Supreme  court  to  r^gukte  powers  of  commissioners. 

82.  Recorders  and  certain  county  judges  to  be  commissioners. 

S8.  CeitaiB  powers  of  judges  of  enperior  court  b  New-Toifc. 

S4.  Offieers authorised  to  signrecords  and  tax  costs  in  supreme  court.  ' 

86, 96  &  87.  Prorision  on  same  subject,  in  common  pleas  and  mayor's  courts^ 

88  It  as.  Orders,  &c.  ii  bommon  pleaa  and  mayor's  courts. 

40l  Powers  of  jadges  of  county  courts. 

41.  Powers  of  commissioners  of  deeds. 

42.  Powers^  &c.  of  masters  and  examiners  in  cfaancety. 
48.  When  to  be  suspended  from  office;  proceedings. 
44  ft  46.  Authority  of  notaries  public. 

4S.  Wtaea  their  protests  te  be  pnsumptire  evidenee. 

47.  Wben  certain  memorandums  made  by  notaries  endence. 

48.  Their  liabilities  for  misconduct.  ] 
48.  Officers  authorised  to  administer  oaths,  specified. 

•<•    SO.  Other  officers  who  may  take  affidaYits,  ftc.  in  chancery. 

51.  Prorision  for  continuing  proceedings  on  death,  &c.  of  officer. 
62.  Proceedings  at  time  and  phbce  specified  in  notice. 

S8.  Proceedings  at  other  times  and  places. 

54.  Clerks,  registers,  &c.  to  keep  offices  open  during  certain  honrt- 

55.  Sheriift  to  keep  offices;  notice  of  place  to  be  ffled. 
60.  Plapera  may  be  serred  at  sherilT 's  office. 

57.  When  they  may  be  serred  on  county  clerk.  ' 

,56.  fiheriffif  not  to  hold  courts,  except  in  certain  cases. 

89.  Not  to  take  bonds,  fte.  in  any  case  not  prescribed  by  hnr. 

00.  Who  to  assign  bonds,  in  case  of  racancy  in  sheriff's  office. 

01.  Certain  indexes  to  be  kept  by  county  clerks  and  register. 
SSL  ]>qputies  to  be  appointed  by  register,  &c.  in  chansery. 
68.  Powers  of  such  deputies. 

S  16.  The  chancellor  and  justices  of  tbe  supreme  court  shall  notGsrtafasffi- 
demand  or  receive  any  fees  or  perquisites,  for  any  thing  done  bySUihas.'* 
either  of  them  m  virtue  of  their  oiRces.* 

S  17.  The  circuit  judges  and  county  judges  may  demand  and  re*cfa«dtjodr 
ceive  such  fees  as  are  allowed  by  law.  "  °*^" 

S  18.  Supreme  court  commissioners  duly  appointed  according  toPoirstirorM>' 
law,  shall  severally  be  authorised  and  required  to  perform  all  the  du-  '*^'~"' 

(9)  lR.L.p.62B,§2.  " 

86» 
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TTTLB  t.  ties,  and  to  execute  e^ery  act,  power  and  trust,  which  a  jostke  of 

^^^"^'^^^  the  supreme  court  may  perform  and  execute  out  of  court,  aooordiBg 

to  the  rules  and  practice  of  such  court,  and  pursuant  to  the  prorisioDs 

of  any  statute,  in  all  civil  cases,  except  as  herein  otherwise  proyid- 

ed.>» 

Quaiiiiad  M      S  19*  But  whcrc  any  power  is  given  in  express  terms  by  any  sta- 

powen.       tute,  to  the  justices  of  the  supreme  court  and  the  circuit  judges  or 

either  of  them,  without  naming  supreme  court  commissioners  in  such 

statute,  such  commissioners  shall  not  be  authorised  to  exercise  any 

such  power. 

stiimr  pro-      S  20.  No  such  commissioner  shall  be  authorised  to  grant  any  or- 
termSet    dcr  to  Stay  proceedings  in  any  cause,  in  which  a  verdict  shall  have 
been  rendered." 

fb^rnieapias,  §  21.  No  suprome  court  commissioner  shall  grant  any  order  to 
stay  proceedings  on  any  capidu  ad  respondendum^  or  on  any  at- 
tachment. 

lb.  oo  ezwtt-  S  22.  Where  an  execution  shall  have  been  issued,  an  order  to  stay 
proceedings  thereon,  granted  by  a  supreme  court  commissioner,  shall 
not  prevent  a  levy  on  property  by  virtue  of  such  execution ;  but  shall 
only  suspend  a  sale  thereon,  until  the  decision  of  the  supreme  court 
upon  the  matter. 

It),  tmat  on  -    S  23.  Nor  shall  any  such  commissioner  grant  any  order  to  stay 

^  '  proceedings  on  any  execution  against  the  body  of  a  defendant,  un- 
less such  defendant  shall  have  executed  to  the  plaintiff,  and  delivered 

BMid.  '  to  such  commissioner,  a  bond  for  the  use  of  such  plaiiitifi^  in  a  p^sl* 
ty  double  the  amount  nsquired  to  be  collected  hy  such  execution, 
with  two  sufficient  sureties,  who  shall  swear  that  they  are  each  worth 

ite  condiuon.  the  amouut  of  such  penalty  over  and  above  all  debts ;  conditiooed 
that  such  defendant  shall  be  fi>imd  within  the  county  to  which  such 
execution  was  directed,  so  as  to  be  arrested  upon  any  execution  that 
may  be  issued  against  his  body  on  the  same  judgment,  within  six 
months  fiom  the  date  of  such  bond. 

Boiid  where      g  24.  Such  bond  shall  be  filed  by  the  commissioner,  in  the  office 

to  be  nied.  •'  '         > 

of  a  clerk  of  the  supreme  court,  within  twenty  days  after  the  BBVoe 
shall  have  been  taken ;  and  shall  be  delivered  by  sudi  clerk  to  the 
plaintiff,  whenever  the  condition  thereof  shall  be  broken. 
Tobeitated  §  25.  In  c Very  order  to  stay  proceedings  on  an  execution  against 
the  body  of  a  defendant,  shall  be  stated  the  fact  of  a  bond  having  been 
given  as  required  by  this  Title ;  and  if  not  so  stated,  such  order  shall 
be  void.  ^    . 

oni«roffii-      '5  26.  Where  the  supreme  court  shall  have  made  any  order  in  re- 
preme      .  f^j.^^^^^  ^^  ^  mattcT,  such  ordfer  shall  not  be  suspended,  or  in  any  wan- 
ner affected,  by  any  order  granted  by  a  supreme  court  commissioner. 

(10)  1  R.  L.  p.  822,  §  1.    (11)  Uw$  of  1825,  p.  801,  §  4. 
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S  27.  If  any  application  for  any  order  be  made  to  any  justice  of  art.  % 
the  supreme  court,  circuit  judg^,  or  supreme  court  commissioner,  and  ^jj^^![]^ 
such  order  be  reAised  in  whole  or  in  part,  or  be  granted  conditionally,  f^^JSJ^" 
or  on  terms,  no  subsequent  application  in  reference  to  the  same  mat- 
ter, and  in  the  same  stage  of  the  proceedings,  shall  be  made  to  any 
other  supreme  court  commissioner ;  and  if  upon  any  such  subsequent 
application,  any  order  be  made  by  a  supreme  court  commissioner,  it 
shall  be  revoked  by  such  commissioner,  or  by  any  justice  of  the  su- 
preme court,  or  circuit  judge,  upon  due  proof  of  the  facts. 

S  28.  Every  person  making  such  subsequent  application,  contrary  ^^^ 
to  the  foregoing  provision,  with  knowledge  of  any  previous  applica- 
tion and  refusal,  shall  be  liable  to  be  punished  by  fine  and  imprison- 
ment by  the  supreme  court,  and  shall  be  proceeded  against  as  pre- 
scribed in  Title  thirteenth  of  the  eighth  Chapter  of  this  act. 

S  S9.  No  supreme  court  commissioner  shall  be  authorised  to  grant  orden  not  to 
any  order  on  the  application  of  any  attorney,  counsellor  or  party,  re-  owtaincwei.  ^ 
siding  more  than  forty  miles  from  the  residence  of  such  commission- 
er, if  there  be  an  officer  authorised  to  grant  such  order,  residing  with- 
in forty  miles  of  the  applicant  therefor. 

SSO.  No  supreme  court  commissioner  having  a  law  partner  iniaeauaefof 
whose  name  the  business  of  the  co-partnership  diall  be  carried  on, 
shall  be  competent  to  perform  any  act  authorised  in  this  Title,  in  any 
suit  or  proceeding  in  which  such  partner  shall  be  in  any  wise  inter- 
ested. 

S  81.  The  supreme  court  shall  haFe  power,  by  general  rules,  toBegoiations 
prescribe  any  other  cases  in  which  supreme  court  conmiissioners  shall  eo^rt. 
not  be  authorised  to  grant  any  orders  in  relation  to  suits  pending  in 
such  court,  and  to  prescribe  the  terms  and  conditions  on  which  orders 
may  be  granted  in  any  specified  class  of  cases ;  and  also  by  order  in 
any  particular  case,  to  forbid  the  interference  of  any  such  commis- 
sioner. 

582.  Every  recorder  of  a  city,  and  every  judcre  of  the  county  J^«»rf*"*t 

i.  1.  /.ii  n  1?     •      %  certain  coun- 

oourts  of  any  county,  bemg  of  the  degree  of  counsellor  m  the  supreme  ty  jodgct. 
court,  shall,  by  virtue  of  their  respective  offices,  be  supreme  ^^^^^  IQ^  (i/^,  f  an 
oommissioners ;  and  shall  be  authorised  and  required  to  perform  all  y 

the  duties  herein  conferred,  subject  to  all  the  preceding  provisions  of 
this  fide.^ 

%  38.  The  judges  of  the  superior  court  of  law  in  the  city  of  New-  Jud^M  of ». 
York,  shall,  by  virtue  of  their  respective  offices,  be  supreme  court  m'Sr' York, 
conunissioners,  and  shall  be  authorised  and  required  to  perform  all 
the  duties  herein  conferred  on  such  commissioners,  subject  to  all  the 
preceding  provisions  of  this  Title,  except  that  they  shall  not  have 
power  to  stay  any  proceedings  in  any  cause  or  matter  pending  in  the 
supreme  court,  or  on  any  process  issued  out  of  that  court. 

(12)  1  R.  L.  p.  321;  Lawi  oflSlS.  |».  178. 
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TiTLB  s.  ties,  9gai  to  execute  every  act,  power  and  trust,  which  a  justice  of 

^^^"^'^^^  the  supreme  court  may  perform  and  execute  out  of  oourt,  aoconUng 

to  the  rules  and  practice  of  such  court,  and  pursuant  to  the  prorisioai 

of  any  statute,  in  all  civil  cases,  except  as  herein  otherwise  proYid- 

ed.»» 

QtuUiM  at      S  19.  But  where  any  power  is  giy^n  in  express  terms  by  any  sta* 

pow«n.       tute,  to  the  justices  of  the  supreme  court  and  the  circuit  judges  or 

.  either  of  them,  without  naming  supreme  coqrt  commissioners  in  such 

statute,  such  commissioners  shall  not  be  authorised  to  exercise  any 

such  power. 

staYiBffpra.      S  20.  No  such  commlssioncr  shall  be  authorised  to  grant  any  or- 
terTwSct    der  to  stay  proceedings  in  any  cause,  in  which  a  yerdict  shall  have 
been  rendered." 

ib.onet]nai,  S  21.  No  suprome  court  oommissioner  shall  grant  any  order  to 
stay  proceedings  on  any  capias  ad  respondendum^  or  on  any  at- 
tachment. 

lb.  on  exaett-  $  22.  Where  an  execution  shall  have  been  issued,  an  order  to  stay 
proceedings  thereon,  granted  by  a  supreme  court  commissioner,  shall 
not  prevent  a  levy  on  property  by  virtue  of  such  execution ;  but  shall 
only  suspend  «  sale  thereon,  until  the  decision  of  the  supreme  court 
upon  the  matter. 

ib.anwion  •    S  23.  Nor  shall  any  such  commissioner  grant  any  order  to  stay 

*'^°  ^^'  proceedings  on  any  execution  against  the  body  of  a  defendant,  un- 
less such  defendant  shall  have  ^executed  to  the  plaintiff,  and  delivered 

Bond.  '  to  such  commissioner,  a  bond  for  the  use  of  such  plaidtifi^  in  a  p^al* 
ty  double  the  amount  nsquired  to  be  coUeded  -by  audi  execution, 
with  two  sufficient  sureties,  who  shall  swear  that  they  are  each  worth 

ite  eondiuon.  the  amouut  of  such  penalty  over  and  above  all  debts ;  conditioned 
that  such  defendant  shall  be  found  within  the  county  to  which  such 
execution  was  directed,  so  as  to  be  arrested  upon  any  execution  that 
may  be  issued  against  his  body  on  the  same  judgment,  within  six 
months  finom  the  date  of  such  bond. 

Bofid  wh«ra      ^  24.  Such  bond  shall  be  filed  by  the  commissioner,  in  the  oflke 

to  be  niwl.         4%         m     ■»      t*    *  ••  w* 

of  a  clerk  of  the  supreme  court,  within  twenty  days  a^^r  the  same 
shall  have  been  taken ;  and  shall  be  delivered  by  such  clerk  to  the 
plaintiff,  whenever  the  condition  thereof  shall  be  broken. 
To  be  staled  §  25.  In  cvcry  order  to  stay  proceedings  on  an  execution  against 
the  body  of  a  defendant,  shall  be  stated  the  fact  of  a  bond  having  been 
given  as  required  by  this  Title ;  and  if  not  so  stated,  such  order  shall 
be  void. 

Order  of  fv-      "^  26.  Where  the  supreme  court  shall  have  made  any  order  in  re- 
prenM    u  .  f^j.^^^^^  ^^  ^  matter,  such  ordfer  shall  not  be  suspended,  or  in  any  man- 
ner affected,  by  any  order  granted  by  a  supreme  court  commissioner. 

(10)  1  R.  L.  p.  822,  §  1.    (U)  Uwt  ori625,p.  8B1,§  4. 
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S  27.  If  any  application  for  any  order  be  made  to  any  justice  of  a**''.  % 
the  supreme  court,  circuit  judg^,  or  supreme  court  commissioner,  and  "^^^^^1^ 
sach  order  be  refused  in  whole  or  in  part,  or  be  granted  conditionally,  jy/*Jj^,^ 
or  on  terms,  no  subsequent  application  in  reference  to  the  same  mat- 
ter, and  in  the  same  stage  of  the  proceedings,  shall  be  made  to  any 
other  supreme  court  commissioner ;  and  if  upon  any  such  subsequent 
application,  any  order  be  made  by  a  supreme  court  commissicHier,  it 
diall  be  revoked  by  such  commissioner,  or  by  any  justice  of  the  su- 
preme court,  or  circuit  judge,  upon  due  proof  of  the  facts. 

S  28.  Every  person  making  such  subsequent  application,  contrary  p^j 
to  the  foregoing  provision,  with  knowledge  of  any  previous  applica- 
tion and  refusal,  shall  be  liable  to  be  punished  by  fine  and  imprison- 
ment by  the  supreme  court,  and  shall  be  proceeded  against  as  pre- 
scribed in  Title  thirteenth  of  the  eighth  Chapter  of  this  act. 

$  29.  No  supreme  court  commissioner  shall  be  authorised  to  grant  orden  not  to 
any  order  on  the  application  of  any  attorney,  counsellor  or  party,  re-  cwuin  cawt.  ^ 
siding  more  than  forty  miles  from  the  residence  of  such  commission- 
er, if  there  be  an  ofiScer  authorised  to  grant  such  order,  residing  with- 
in forty  miles  of  the  applicant  therefor. 

SSO.  No  supreme  court  commissioner  having  a  law  partner  inine^u^'of 
whose  name  the  business  of  the  co-partnership  shall  be  carried  on, 
Asll  be  competent  to  perform  any  act  authorised  in  this  Title,  in  any 
suit  or  proceeding  in  which  such  partner  shall  be  in  any  wise  inter- 
ested. 

S  SI.  The  supreme  court  shall  have  power,  by  general  rules,  to  Begaiatioiis 
prescribe  any  other  cases  in  which  supreme  court  conmiissioners  shall  ^^^ 
not  be  authorised  to  grant  any  orders  in  relation  to  suits  pending  in 
such  court,  and  to  prescribe  the  terms  and  conditions  on  which  orders 
may  be  granted  in  any  specified  class  of  cases ;  and  also  by  order  in 
any  particular  case,  to  forbid  the  interference  of  any  such  commis- 
sioner. 

SS3.  Every  recorder  of  a  city,  and  every  judge  of  the  county '^•oorf*"*^ 
courts  of  any  county,  being  of  the  degree  of  counsellor  in  the  supreme  ty  jodgei. 
court,  shall,  by  virtue  of  their  respective  offices,  be  supreme  court /^T^^^y^^ 
commissioners;  and  shall  be  authorised  and  required  to  perform  all  / 

the  duties  herein  conferred,  subject  to  all  the  preceding  provisions  of 
this  Title.*^ 

S  SS.  The  judges  of  the  superior  court  of  law  in  the  city  of  New-  Jod^M  of  m- 
York,  shall,  by  virtue  of  their  respective  offices,  be  supreme  court  m??.' York, 
commissioners,  and  shall  be  authorised  and  required  to  perform  all 
the  duties  herein  conferred  on  such  commissioners,  subject  to  all  the 
preceding  provisions  of  this  Title,  except  that  they  shall  not  have 
power  to  stay  any  proceedings  in  any  cause  or  matter  pending  in  the 
supreme  court,  or  on  any  process  issued  out  of  that  court. 

(12)  1  R.  L.  p.  321;  Lawi  oflSlS.  p.  173. 
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TITLE  s.      ^  34.  Records  of  judgments  in  tbe  supreme  court,  shall  foe  signed, 
^f^^^'^  dpd-  tbe  costs  in  that  court  shall  be  taxed,  by  one  of  the  justices  ther^- 
w'^'iJSrt.*"  ^y  ^^7  ^  <5lerk  of  such  court,  by  a  circuit  judge,  or  l?y  a  suprcnoe 
eavrt  commissioner. 

moi"pteu.'  ^  ^^«  ^^  ^I  causes  in  any  court  of  conunon  pleas  or  mayor's 
court,  in  which  the  total  amount  of  the  costs  to  be  taxed  tberan,  es- 
clusive  of  disbursements,  is  not  limited  by  law,  the  oosts  shall  be 
taxed,  and  the  records  of  judgment  shall  be  signed  <mly  by  the  fint 
judge  of  such  county,  or  by  some  other  judge  of  such  county  being  of 
the  degree  of  counsellor  in  the  supreme  court ;  and  in  case  of  the  ab- 
sence of  tbe  judges  so  authorised,  by  the  clerk  of  the  court.  ^' 

^*'ca^  S  36.  In  such  causes  in  any  mayor's  court  iu  any  cify,  the  coiIb 
shall  be  taxed,  and  the  records  of  judgment  shall  be  signed  only  by 
the  recorder  of  such  city ;  or  in  case  of  his  abseooe,  by  the  clerk  of 
the  court*  r 

lb.  in  both       S  37,  In  all  other  cases,  records  of  judgmeuts  in  courts  of  conunon 

courts.  ,  i.-i-i  1  jt 

pleas  and  mayors'  courts,  may  be  signed,  and  costs  may  be  Upma^  uj 
apy  judge  of  such  court. 

S'iorom^n       ^  38.  The  first  judge  of  the  county  courts  of  any  coun^,  and  any 
pieM  BJid     Q^j^f  judge  of  such  courts  of  the  degree  of  counsellor  in  ,the  supreme 
couru.        coiut,  may  make  any  cHrder  in  yacation,  touching  any  suit  or  proceed- 
ing in  the  court  of  common  pleas  of  such  county,  in  like  manner,  sod 
with  the  like  effect,  as  is  or  dudl  be  practised  by  die  justices  of  the  m- 
preme  court  at  chambers,  in  any  suit  or  proceeding  in  such  court;  aQ4 
the  mayor  or  recorder  of  any  city,  and  any  alderman  thereof,  being  of 
the  degree  of  counsellor  in  the  supreme  court,  may  in  like  manner 
make  orders  touching  proceedings  in  the  mayors'  courts  of  their  citi^ 
respectively^  and  with  the  like  effect. ^^ 
lb  ^  39.  But  uo  judge  of  the  county  courts  of  such  county,  other 

than  those  in  the  last  section  specified,  shall  exercise  any  of  the  pow- 
ers therein  conferred  on  those  judges,  except  in  case  of  tJieir  absence, 
death  or  inability. 
Pj>wori  af        S  40.  Judges  of  county  courts  shall  have  power, 
n.  1.  To  take  the  proof  and  acknowledgment  of  conveyances  of  r^^ 

estate,  and  the  discharge  of  mortgages : 

3.  To  take  the  acknowledgment  of  bail  in^  any  action  in  tbe  su- 
preme court,  and  in  the  court  of  common  pleas  of  the  county  for  whH^ 
they  are  appointed : 

3.  To  take  the  acknowledgment  of  satisfaction  of  judgments  iu  tbe 
supreme  court,  and  in  the  court  of  common  pl^as  of  their  county: 
and, 

4.  To  perform  such  other  duties  as  are  or  maybe  enjoined  bylaw- 
powori  er        S  41.  Commissioners  of  deeds  appointed  (x  any  county  or  city^ 

en  of  deed*.    haVO  pOWer, 

(13)  Lawc  of  1818,  p.  281,  §  11.    (14)  3  R.  U  p.  149,  §  16. 
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1.  To  Uke  the  proof  and  acknowledgment  of  conveyances  of  real    ^^^'  ^ 
catate,  and  the  discharge  of  mortgages :  v^v-^/ 

2.  To  take  the  acknowledgment  of  bail  in  any  action  in  the  supreme 
oourt,  and  in  the  com!  of  common  pleas  of  the  county  for  which  they 
mm  appointed,  or  in  the  mayor's  court  of  the  city  for  whidi  they  are 
appointed;  and  in  the  city  and  conn^  of  New-York,  in  any  action  in 
the  superior  court  of  law  therein : 

3.  To  take  the  acknowledgment  of  satisfaction  of  judgments,  in  the 
court  of  common  pleas  of  the  county  for  which  they  are  appointed,  or 
ia  the  mayor's  court  of  the  city  for  which  they  are  appointed,  or  in 
tke  supreme  oourt;  and  to  perform  such  other  duties  as  are  or  may 
be  enjoined  by  law.^^ 

S  4^  Maaler^  and  examiners  in  chancery,  shall  possess  all  the  BiMten  ud 
powers  and  authority  usually  ^cercised  by  masters  and  eyaminers  in  eil^^  "* 
chancery  respectively,  according  to  the  practice  of  that  court,  and  all 
rach  other  powers  as  shall  be  conferred  on  them  by  the  court  accord- 
ing to  law,  or  by  any  statute ;  and  shall  be  amenable  to  such  court 
for  the  correct  discharge  of  such  duties. 

S  43..  Masters  and  examiners  in  chancery  may  be  suspended  by  Maybotiu^ 
Ihe  chancellor,  from  the  exercise  of  the  powers  and  duties  of  their  of-  ^"  ^ ' 
See,  in  cases  of  gross  misconduct  therein,  after  due  notice  and  a  full 
opportunity  of  making  a  defence,  shall  have  been  given  to  them ;  and  Proeeedinr* 
the  chancellor  shall  immediately  report  such  suspension,  with  the 
reesons  therelbr,  to  the  governor,  to  the  end  that  such  master  or  ex- 
anaaer  may  be  removed  from  o£Eice  by  the  governor  and  senate. 

S  44.  Notaries  public  have  authority  to  demand  acceptance  and  Powen  or 
pejment  €i  foreign  bills  of  exchange,  and  to  protest  the  same  for  non-  nti 
aoeeptance  and  non-payment;  and  to  exercise  such  other  powers  and 
duties,  as  by  the  law  of  nations,  and  accordii^  to  commercial  usage, 
or  by  the  laws  of  any  other  state,  government  or  country,  maybe  per- 
formed by  notaries  public. 

$  45.  They  may  also  demand  acceptance  of  inland  bills  of  ex-  '^- 
change,  and  payment  thereoi^  and  of  promissory  notes,  and  may  pro- 
test Ae  same  for  non-acceptance  or  non-payment,  as  the  case  may  re- 
quire. But  neither  such  protest,  nor  any  note  thereof,  made  by  any 
notary  in  this  state,  shall  be  evidence  in  any  court  of  this  state,  of 
any  facts  therein  contained,  except  in  the  cases  specified  in  the  next 
section. 

S  46.  In  case  of  the  death  or  insanity  of  any  notary  public,  or  of  ^i^p^. 
his  absence  or  removal,  so  that  his  personal  attendance  or  his  testimo-  ^^ISmm^*" 
ny,  cannot  be  procured  in  any  mode  provided  by  law,  the  original 
protest  of  such  notary,  under  his  official  seal,  upon  such  seal  and  his 
signature  being  duly  proved,  shall  be  presumptive  evidence  of  the  fact, 
ef  any  demand  of  acceptance  or  of  payment,  therein  stated. 

(16)  Lawi  of  1818,  p.  44. 
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TiTLB  s.      ^  47^  ^ny  00^  Qf  memorandum  made  by  a  notioy  public  in  his 
]jjJ^|^J^]^  own  hand-writing,  or  signed  by  him,  at  the  foot  of  any  protest,  or 
^|^^7      in  a  regular  register  of  ofiScial  acts  kept  by  him,  shall,  in  the  cases 
specified  in  the  last  section,  be  presumptire  evidence  of  the  &ct  of  any 
notice  of  non-acceptance  or  non-payment,  having  been  sent  or  deliver- 
ed, at  the  time  and  in  the  manner  stated  in  such  note  or  memovandom. 

Tbeir  liainu-  S  48.  For  any  misconduct  in  any  of  the  cases  where  notaries  pub- 
coDduet*'^  lie  appointed  under  the  authority  of  this  state,  are  authorised  to  act, 
either  by  the  laws  of  this  state  or  of  any  other  state,  government  or 
country,  or  by  the  law  of  nations  or  by  commercial  usage,  they  shaD 
be  liable  to  the  parties  injured  thereby,  for  all  damages  sustained; 
and  shall  be  subject  to  criminal  prosecution  and  punishment,  in  the 
same  cases,  and  in  the  same  manner,  in  which  other  public  officera  of 
this  state,  would  be  liable  for  misconduct  in  any  official  duty  or  act, 
authorised  or  enjoined,  by  the  laws  of  this  state. 

officora  an-       S  49.  Whercvcr  any  oath  or  affidavit  is  or  may  be  required  or  au- 
mdmiDute?    thorisod  by  law,  in  any  cause,  matter  or  proceeding,  (except  oaths 
U^/^   y^I^to  jurors  and  witnesses  in  the  trial  of  a  cause,  oaths  of  office,  and  such 
I  i/T}*'  Ij^  other  oaths  as  are  required  by  law  to  be  taken  before  particular  offi- 
cers,) the  same  may  be  taken  before  any  judge  of  any  court  of  re- 
cord, any  circuit  judge,  supreme  court  commissioner,  commissioaer 
of  deeds,  or  clerk  of  any  court  of  record ;  and  when  certified  by  any 
such  officer  to  have  been  taken  before  him,  may  be  read  and  used  in 
any  court  of  law  or  equity,  of  record  or  not  of  record,  within  this  state, 
and  before  any  officer,  judicial,  executive  or  administrative,  before 
whom  any  such  cause,  matter  or  proceeding,  may  be  pending ;  and 
affidavits  to  be  read  in  the  supreme  court,  may  also  be  taken  by  any 
commissioner  appointed  for  that  purpose,  by  the  justices  of  the  said 
court. 

ib^inchoD-       S  50.  Such  oaths  or  affidavits,  in  any  cause,  matter  or  proceeding, 
*^'  pending  in  the  court  of  chancery,  may  also  be  taken  before  any  master 

or  examiner,  register  or  assistant-register  of  that  court,  or  before  any 
commissioner  appointed  by  that  court  for  that  purpose. 

ProcMdingi       $  51.  In  case  of  the  death,  sickness,  resignation,  removal  fit)m  of- 

fioerrby'^^  fice,  absonce  firom  the  county  of  his  residence,  or  other  disability  of 

tin^frrc^any  officer,  before  whom  any  special  proceedings  authorised  by  any 

^  '      statute,  may  have  been  commenced,  and  where  no  express  provision 

is  made  by  law,  for  the  continuance  of  such  proceedings,  the  same 

may  be  continued  by  die  successor  in  office  of  such  officer,  or  by  any 

other  officer  residing  in  the  same  county,  who  might  have  originally 

instituted  such  proceedings ;  or  if  there  be  no  such  officer  in  the  same 

county,  then  by  the  nearest  public  officer  in  any  other  county,  who 

miglit  have  originally  had  jurisdiction  of  the  subject  matter  of  such 

proceedings,  if  such  matter  had  occurred  or  existed  in  his  own  county. 
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2  62.  At  the  same  time  and  place  specified  in  any  notice  or  order,    ^^'^'  ^ 
iriiich  may  have  been  given  for  parties  to  appear  or  for  any  other  ^^^^^^1^ 
proceeding  to  be  had,  the  officer  substituted  according  to  the  last  sec-  pl^^^ . 
tion,  or  according  to  any  other  provision  of  law,  to  continue  proceed*  •*  "  "****«•• 
ings  commenced  b^re  another,  may  make  any  order  and  do  and  p«v 
fbrm  any  act  in  relation  to  such  proceedings,  as  if  the  same  had  been 
origi^ially  conmienced  before  him. 

S5S.  But  before  any  proceedings  shall  be  had  before  any  8VLch|^^^ 
substituted  officer,  at  any  other  time  or  place,  than  such  as  shall  have  i^^<^' 
hem  specified  in  the  notice  or  order  requiring  parties  to  i^pear,  no- 
tice of  such  substitution  shall  be  given  to  the  parties  who  may  be  af- 
fected thereby,  either  by  personal  service  or  by  publication,  in  such 
manner  and  for  such  time,  as  the  substituted  officer  shall  direct. 
Such  substituted  officer  shall  thereupon  be  authorised  to  make  every 
order,  and  to  do  and  perform  every  act,  in  relation  ija  such  proceed- 
ings, as  if  the  same  had  been  originally  commenced  before  him. 

S  54.  The  clerks  of  counties  and  of  all  courts  of  law  and  equity  in  oibom  or 
this  state,  the  register  and  assistant-register  of  the  court  of  chancery,  bekJptopeD. 
and  the  register  of  deeds  in  the  city  and  county  of  New-York,  shall 
respectively  keep  open  their  several  offices  for  the  transaction  of  busi- 
ness every  day  in  the  year,  except  Sundays  and  the  day  observed  as  the 
anniyersary  of  American  Independence,  firom  nine  to  twelve  o'clock 
in  the  forenoon,  and  firom  two  to  five  o'clock  in  the  afternoon. 

S  55.  It  shall  be  the  duty  of  the  sherifi*of  every  county,  to  keep  siioriir'«oa 
an  office  in  some  proper  place  in  the  city  or  village  in  which  the  ^^ 
county  courts  are  held ;  of  which  he  shall  file  a  notice  in  the  office 
of  the  clerk  of  the  county.  If  there  be  more  than  one  place  of  hold- 
ing courts,  the  notice  shall  specify  in  which  his  office  will  be  kept,  or 
it  may  specify  that  an  office  will  be  kept  in  all  such  places,  if  he 
thinks  proper.  Such  office  shall  be  kept  open  during  the  hours  and 
en  the  days  in  the  last  section  specified. 

S  56.  Every  notice  or  other  paper  which  sh&ll  be  required  to  be  Papmmay 
served  on  any  sherifi*,  may  be  served  by  leaving  the  same  at  the  of-  then, 
fice  designate  by  him  in  such  notice,  during  the  hours  for  which  it 
18  terein  required  to  be  kept  open ;  but  if  diere  be  any  person  be- 
longing to  such  office  therein,  such  notice  or  paper  shall  be  delivered 
to  snch  person ;  and  every  such  service  shall  be  deemed  equivalent 
to  a  personal  service  on  such  Aeriff. 

S  57.  If  no  notice  shall  be  filed  by  any  sherifi"  with  the  county  ^^^  ^ 
clerk  as  herein  required,  the  service  of  all  papers  on  such  sheriff*"""''^  ^^^' 
may  be  made  by  leaving  them  at  the  office  of  the  county  clerk,  with 
auch  clerk  or  his  deputy ;  and  the  same  shall  be  deemed  equivalent  to 
a  personal  service  on  such  sheriff. 
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TTTLirs.  S  68.  No  sheriff  shalt  be  authorised  to  hold  any  court  for  any  por- 
^^"2!^  P^"^  whaterer,  except  to  execute  writs  of  inquiry,  and  such  apeciil 
rifli  to  hold  writs  as  may  be  directed  to  him,  pursuant  to  any  statute,  and  in  tlie 

cases  proTided  by  hw  to  inquire  into  any  claim  to  property,  leized 

or  levied  upon  by  him. 

TMag  S  59.  No  sheriff  or  other  officer,  shall  take  any  bond,  obligation  or 

'  '  security,  by  colour  of  his  office,  in  any  other  case  or  manner  than  such 
as  are  provided  by  law ;  and  any  such  bond,  obligation  or  secoritf, 
takm  otherwise  than  as  herein  directed,  shall  be  void. 

/^I^ng  §  60.  Whenever  any  sherilTis  required  by  law  to  assign  any  bond 
apoavacui-  taken  by  him  in  the  progress  of  any  cause  or  proceeding,  to  any  par- 
ty,  and  the  office  of  such  sheriff  shall  be  Vacant,  his  under  sheriff,  or 
the  person  acting  in  the  place  of  such  sheriff,  is  authorised,  and  may 
be  compelled  to  execute  such  assignment,  in  the  name  of  the  sheriff  to 
whom  such  bond  was  given ;  which  assignment  shall  be  as  valid  and 
effectual  as  if  executed  by  such  sheriff. 

fBdMEM  to  ^  61.  It  shall  be  the  duty  of  the  clerk  of  each  county  in  this  state, 
dMd6,itc.  and  of  the  register  of  the  city  and  county  of  New- York,  to  attach  to  . 
every  book  kept  in  his  office,  in  which  deeds  or  mortgages  shall  be  re- 
corded, or  collectors'  bonds  entered,  an  index  to  die  matters  contained 
in  such  books,  arranged  in  alphabetical  order,  under  the  names  of  the 
several  parties  to  such  matters,  with  references  to  the  pages  where  the 
same  may  be  found ;  which,  together  with  such  books,  shall  at  all  pro- 
per times  be  open  for  the  inspection  of  any  person  paying  therefor  the 
fees  allowed  by  law. 

Dmtiesof       S  62.  Each  register  and  assistant-register  of  the  court  of  chanceij, 

register  in         »     ti  •  i         i        i  *»  i  • 

cbaneer7,ac  shall  appomt  somo  proper  person  to  be  the  deputy  of  such  register  or 
assistant-register,  by  writing  under  his  hand  and  seal^o  be  filed  in 
his  office.  Every  person  so  appointed  deputy,  sKafitake  and  sub- 
scribe the  constitutional  oath  of  office. 

Tbeirpow-       S  63.  Any  such  deputy  may  attend  in  the  place  of  his  principal, 
•*  the  courts  to  be  held  by  any  vice-chancellor  ;  and  whenever  the  of- 

fice of  register  or  assistant-register  shall  become  vacant,  the  deputy 
of  such  officer,  so  appointed,  may  perform  all  the  duties  appertaining 
to  such  office  during  such  vacancy. 

ARTICLE  THIRD. 

0/  the  Officers  of  Cowls  of  Record^  their  Duties^  Pfiviieges 

and  LiabUUiea. 

Sfeo.  64*  Attonies,  fte.  to  b«  regvlatod  by  Uieir  reapeetire  eoarU. 

65.  Penoni  not  to  be  admitted  attoinies.  See.  lulesi  approved. 

66.  Attornies,  &e.  to  take  oath  of  office. 

67.  Notice  to  be  gireii  to  paitj  oa  death  of  his  attoney.  Ice. 

68.  Penalty  on  counieUon,  &c.  for  deceit  or  coUiuioo. 

69.  Penalty  for  wilful  delay,  and  for  extortion. 

70.  Penalty  for  allowing  name  to  be  used  in  proceis,  Ac. 

71.  Attomief,  k^.  not  to  buy  rights  in  action,  toproiecute. 


-i' 
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S»c.  72.  Not  to  lend  aoney,  Ac  to  procure  snitt.  AMT,  S. 

79.  Penalty  for Tiolating two  Ia«t  lections.  -^^  .  '^- 

74.  QiuBAmiiomM  of  three  lest  seetioni. 

75.  Notice  of  yiolationt  atiay  be  giren  in  defence  of  eoit*. 

76.  Pkiiktifi',  &e.  may  be  examined  on  trial. 

77y  Older  for  pkintiff  to  aittend  trial,  may  be  obtained. 

78.  Contenii  of  affidayit  to  obtain  order. 

79.  When  order  to  be  lerred;  daty  of  plaintiff;  fees  to  him. 
81.  Pkoeeedin^  im  plaintire  fiulnre  to  attend  triaL 

81,  la  certaiii  cases,  plaintiff  to  be  non-toited. 

82.  Testimony  of  attorney,  &c.  not  to  be  eyidence  criminally. 
tt  &  84.  SherUrto  sammon  constables,  ho.  to  attend  conrt 
86.  Tmmity  on  constable,  ke,  for  not  attending. 

86.  Oflieert  of  oooits  liable  to  arrest,  except  in  certain  casei. 

S64*  All  attomies,  solicitors  and  counsellors,  shall  be  rei2:ulatedJ^«p>i^<M|»f 
by  the  rules  and  orders  of  the  court  in  which  they  shall  respectively 
practise,^^ 

$  66.  No  person  shall  be  admitted  a  counsellor,  attorney  or  solici-  Attorai8f,ftc. 
toff  ia  any  courti  unless  be  be  approved  by  such  court  for  h\»  good  cd. 
character  and  learning.^'' 

$  66.  Every  person  so  admitted,  shall,  upon  such  admission,  take  ^"1,0^  ^'^^ 
and  sabscribe  the  oath  of  office  in  open  court,  and  subscribe  the  same    > 
in  a  roll  or  book,  to  be  kept  in  each  court  for  that  purpose.^'' 

S  67,  When  any  attcsrney  or  solicitor,  shall  die,  be  removed  or  sus-  Jj  jea7i^y 
ponded,  or  cease  to  act  as  such,  the  person  for  whom  he  was  acting,  ^^^°^j^^- 
Aall  be  notified  to  appoint  another  attorney  or  8olicit(»r  in  such  man- 
ner aa  the  court  shall  direct,  at  least  thirty  days  before  any  proceed* 
ing  shall  be  had  against  such  person.^'' 

S  68.  Any  counsellor,  attorney  or  solicitor,  who  shall  be  guilty  Pmaity  for 
of  «aiy  deceit  or  collusion,  or  shall  consent  to  any  deceit  or  collusion, 
with  intent  to  deceive  the  court  or  any  party,  shall  be  deemed  guilty 
of  a  misdemeanor,  and  on  conviction  shall  be  punished  by  fine  or  im- 
prisomment,  or  both,  at  the  discretion  of  the  court.  He  shall  also 
forfeit  to  the  party  injured  by  his  deceit  or  collusion,  treble  damages, 
to  be  recovered  in  a  civil  action.^'' 

S  69.  If  any  counsellor,  attorney  or  solicitor,  shall  wilfully  delay  [JJi^StottSL 
his  client's  suit,  with  a  view  to  his  own  gain,  or  shall  wilfully  receive 
any  money  or  allowance,  for  or  on  account  of  any  money  which  he 
has  not  laid  out,  or  become  answerable  for,  he  shall  forfeit  to  the  par- 
tj  injured,  treble  damages.^'' 

$  TO.  If  any  attorney  or  solicitor  shall  knowingly  permit  any  per-  ib.  for  lend. 
son,  not  being  his  general  law  partner  or  a  clerk  in  his  office,  to  sue  a?.  ""*"^' 
OQt  any  process,  or  to  prosecute  or  defend  any  action  in  his  name, 
siicli  attorney  and  solicitor,  and  every  perscm  who  shall  so  use  the 
name  of  any  attorney  or  solicitor,  shall  severally  forfeit  to  the  party 
against  whom  such  process  shall  have  been  sued  out,  or  such  action 
prosecated  or  defended,  the  sum  of  fifty  dollars.^'' 

(16)  Uws  of  1828»  p.  aiS,  §  19.    (17)  1  R.  L.  p.,4ie»  §  4. 
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^"'''***-  S  71.  No  attornej,  counsellor  or  solicitor,  shall,  directly  or  indi- 
^^^^^^"^  rectly,  buy,  or  be  in  any  manner  interested  in  buying,  any  bond,  bfll, 
r^^hu^in^ao.  promissory  note,  bill  of  exchange,  book-debt  or  other  thing  in  actkm, 
uon  to  sue.   ^-^  ^^  intent  and  for  the  purpose  of  bringing  any  suit  thereon.*® 

Not  to  lend  $  72.  No  attomey,  counsellor  or  solicitor,  by  himself,  or  by  or  in 
pcocurifuitijthename  of  any  other  person,  either  before  or  after  suit  brought, 
shall  lend  or  advance,  or  agree  to  lend  or  advance,  or  procure  to  be 
lent  or  advanced,  any  money,  or  any  bond,  bill  of  exchange,  draft  or 
other  thing  in  action,  to  any  person,,  as  an  inducement  to  the  placing, 
or  in  consideration  of  having  placed,  in  the  hands  of  such  attorney, 
counsellor  or  solicitor,  or  in  the  hands  of  any  other  person,  any  debt, 
demand  or  thing  in  action,  for  collection.*^ 

Ptmaty.  S  7S.  Every  attorney,  counsellor  or  solicitor,  who  shall  violate 

either  of  the  two  last  preceding  sections,  shall  be  deemed  guilty  of  a 
misdemeanor,  and  on  conviction  thereof,  shall  be  punished  by  fine  or 
imprisonment,  or  both ;  and  be  shall  also  be  removed  from  office  in 
the  several  courts  in  which  he  is  licensed.*® 

J^JJJJJ*'  S  74.  Nothing  contained  in  either  of  the  three  last  preceding  seo 
ijfied.  tions,  shall  be  construed  to  prohibit  the  receiving  in  pajrment,  by  any 
attomey,  counsellor  or  solicitor,  any  bond,  bill,  promissory  note,  bill 
of  exchange,  book-debt,  or  other  thing  in  action,  for  any  estate,  real 
or  personal,  or  for  services  actually  rendered,  or  for  a  debt  antece- 
dently contracted ;  or  from  buying  or  receiving  any  bill  of  exchange, 
draft,  or  other  thing  in  action,  for  the  purpose  of  remittance,  and 
without  any  intent  to  violate  either  of  the  said  three  last  secticms.*® 
NcjjM  of  de-  g  76.  The  defendant  in  any  suit  to  be  brought  in  any  action  of 
debt,  covenant  or  assumpsit,  may  give  notice  with  his  plea,  in  addi- 
tion to  any  other  matter  of  defence,  that  on  the  trial  of  the  cause,  he 
will  insist  and  prove,  that  the  demand  on  which  such  action  is  found- 
ed, has  been  bought  and  sold,  or  received,  for  prosecution,  contrary 
to  law,  without  setting  forth  any  other  particulars.*' 

2S^.**'  S  76.  On  Ae  trial  of  the  cause  in  which  such  notice  shall  have 
been  given,  if  the  defendant^shall  require  it,  the  plaintiff,  and  his  at- 
tomey and  counsel,  and  any  other  person  who  may  be  interested  in 
the  recovery  in  such  cause,  shall  be  examined  on  oath  touching  the 
matters  set  forth  in  such  notice.*' 

•ul^^^  S  77.  The  defendant  who  shall  have  given  such  notice,  may  apply 
*"^'  either  to  a  judge  of  the  court  in  which  such  cause  shall  be  pending) 
or  to  some  officer  authorised  to  exercise  the  powers  of  a  justice  of 
the  supreme  court  at  chambers,  for  an  order  that  the  plaintiff  attend 
on  the  trial  of  the  said  cause  to  be  examined  as  aforesaid.*' 
AffldaTit  for  g  ,yg  g^^jj  ^j.j^j.  gj^^n  ^^  granted  upon  an  affidavit  of  the  defend- 
ant, stating  that  he  believes  he  has  a  defence  under  the  provisions^ 

(18)Lawiofl818,p.278,§l.    (19)  lb.  §2. 
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this  Article  ;  that  he  belieyes  he  can  establish  such  defence  bj  the   art.  3. 
testiifiony  of  the  plaintiff,  and  that  such  plaintiff  resides  within  this  ^^^"^'^'^^ 
state.^ 

S  79.  Such  order  shall  be  served  on  the  plaintiff  or  his  attorney,  service  ©f 

1         .  ^  .  .  ,     .  .  .       *  ■'.' order,  tc 

at  the  tune  of  serving  a  plea,  tendering  an  issue  in  the  cause ;  and  it 
shall  be  the  duty  of  the  plaintiff  tg  attend  the  trial  pursuant  to  such 
order,  to  be  examined  as  above  provided.  For  such  attendance  the 
plaintiff  shall  be  entitled  to  the  like  fees  as  are  allowed  to  a  witness.^ 

S  80.  In  case  such  plaintiff  shall  not  attend  such  triaL  he  shall,  on  Efleetof 

nlnintilF'B 

proof  of  the  due  service  of  the  order,  be  non-suited  in  such  action,  notettend- 
unless  such  failure  to  attend  shall  be  accounted  for  to  the  satisfaction 
of  the  court,  in  which  case  the  court  may  postpone  the  trial  until  its 
next  sitting,  on  payment  by  the  plaintiff  of  the  costs  of  the  defendant 
in  preparing  for  trial,  and  on  such  plaintiff's  entering  into  a  stipula- 
tioa  to  try  the  said  cause  at  the  next  sitting  of  such  court,  and  then 
to  attend  such  trial.  And  if  such  plaintiff  shall  not  then  attend,  he 
skill  be  non-suited  in  such  action.^ 

S  81.  If  any  such  plaintiff  so  required  to  be  examined,  or  if  any  whenpiun 
other  person.being  interested  in  the  recovery  of  the  suit,  shall  refuse  coiud. 
to  answer,  on  oath,  such  questions  as  shall  be  pertinent  to  show  a 
violation  of  the  provisions  of  this  Article ;  or  if,  on  such  examination, 
it  shall  af^ar  that  the  cause  of  action,  on  which  such  suit  is  found- 
ed, has  been  bought  or  procured,  contrary  to  the  true  intent  of  the 
provisions  of  this  Article,  the  plaintiff  in  such  action  shall  be  non-     ^ 
suited.^ 

S  82.  No  evidence  derived  from  the  examination  of  any  such  at-  whentonti. 
tomey,  solicitor  or  counsellor,  shall  be  admitted  in  proof,  on  any  ovidooce. 
criminal  prosecution  against  him,  for  violating  any  of  the  provisions 
ofthis  Article.«o 

S  83.  It  shall  be  the  duty  of  the  sheriff  of  each  county  in  this  state,  comtabiee 

.  &C.  to  be 

within  a  reasonable  time  before  the  sitting  of  any  circuit  court,  sit-  fummooed  tu 
tings,  court  of  oyer  and  terminer,  court  of  common  pleas  or  court  of       ^"'  ' 
general  sessions,  to  summon  personally  so  many  marshak  or  con- 
stables of  his  county,  as  he  may  have  been  directed  to  summon,  by 
the  court  or  the  presiding  judge  thereof,  to  appear  and  attend  upon  the 
said  court  during  its  sitting.^'  • 

$  84.  If  no  direction  shall  have  been  given  by  such  court  or  its  '**• 
presiding  judge,  the  sheriff  shall,  in  like  manner,  summon  so  many 
marshals  or  constables,  as  he  may  deem  necessary  for  the  purposes 
above  mentioned.  ^' 

S  85.  Every  marshal  or  constable  so  summoned  shall  attend  the  I'^^Smf, 
sitting  of  such  court,  upon  pain  of  being  fined  for  every  day's  neglect  *^' 
a  sum  not  exceeding  five  doUars.^^ 

(3D>Law«ofl818,p.278,§2.    (21)  Lawi  of  1819,  p.  81,  §  1 
VOL.  If.  37 


290 


REVISED  STATUTES  OF 


[babt  m. 


TITLED. 


Linbility  of 
officera,  &c. 

lO  lUTMt. 


changed. 


S  86.  All  officers  of  the  several  courts  of  rcicord,  shall  be  liat)le  to 
arrest,  on  any  process  against  the  body,  and  may  be  held  to  bail,  in 
the  same  manner  as  other  persons,  except  during  the  actual  sitting  of 
any  court  of  which  they  are  officers;  and  when  sued  with  any  odier 
person,  such  officers  shall  be  liable  to  arrest,  and  may  be  held  to  bail 
as  other  persons,  during  the  sitting  of  the  court  of  which  they  are  of- 
ficers; but  no  attorney  or  counsellor  or  solicitor,  shall  be  exempt  from 
arrest  during  the  sitting  of  the  court  of  which  he  is  an  officer,  unless 
he  shall  be  employed  in  some  cause  pending  and  then  to  be  heard  in 
such  court.^^ 

ARTICLE  FOURTH. 

MisceUaneous  Provisiona  concerning  Courts  of  Record. 

Sfic.  87.  Case*  in  which  gorenor  nuiy  change  placet  of  holding  courts. 
8S.  How  directed;  to  be  recorded  and  published. 

89.  Places  of  holding  eonrts  in  New-Yoik,  how  changed. 

90.  Proclamation  to  be  published. 

91.  Process  to  be  returned.  See.  at  place  so  appointed. 

92.  Such  courts  how  adjourned  for  want  nf  quorum. 

93.  When  courts  may  be  held  at  other  place  than  eonrt-hoote. 

94.  Bnch  place  to  be  deemed  court-house.  Sec. 

96.  Spirituous  li«|uors  not  to  be  soM  in  couit-housa. 
96.  Penalty  for  yiolating  last  section. 

PJjjrj***'  S  87.  The  governor  may,  at  any  time  during  the  vacation  of  any 
S"2ii**''  court  of  record,  other  than  such  as  shall  have  been  appointed  to  be 
held  in  the  city  of  Nevr-York,  if  he  shall  deem  it  requisite,  by  reasoo 
of  war,  pestilence,  or  other  public  calamity,  or  the  danger  thereof, 
that  the  next  ensuing  term  or  session  of  any  such  court,  shall  be  held 
at  adiflerent  place  from  that  where  such  term  or  session  is  required  to  be 
held  by  law,  appoint  such  different  place  for  the  holding  of  such  court  or 
session,  as  he  shall  deem  expedient;  and  at  any  time  thereafter  he  may 
revoke  such  appointment,  and  appoint  a  place  anew,  or  leave  such  term 
or  session  to  be  held  at  the  place  where  it  would  have  been  held  by  law.^ 

S  88.  Every  such  appointment  or  revocation,  shall  be  by  writing 
under  the  hand  of  the  governor ;  and  shall  be  recorded  in  the  office  of 
the  secretary  of  this  state.  It  shall  also  be  published  in  such  and  so 
many  newspapers  as  the  governor  shall  direct;  and  the  expense  of 
such  publication  shall  be  paid  out  of  the  treasury.** 

S  89.  The  mayor  of  tfce  city  of  New- York,  or  in  his  absence,  the 
recorder  thereof,  may,  by  proclamation  under  his  hand  and  seal,  di- 
rect that  the  term  of  any  court  appointed  to  be  held  in  the  city-hall 
of  that  city,  shall  be  held  in  any  place  or  places  within  the  city  and 
county  of  New-York,  other  than  the  city-hall,  whenever  war,  pesti- 
lence, or  other  public  calamity,  or  the  destruction  or  injury  of  the 
city-hall,  shall  render  it  necessary  that  some  other  place  should  be 
selected.^ 

S  90.  Every  such  proclamation  shall  be  published  in  two  or  more 
daily  papers  printed  in  the  city  of  New- York.** 

(22)  1  R.  L.  p.  418,  §  12.    (28)  lb.  821,  §  16.    (24)  2  R.  L.  p.  60(  §  12. 
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S  91.  Whenever  such  term  or  session  shall  be  held  at  any  place  title  i. 
so  appointed  by  the  governor,  or  by  the  mayor  or  recorder  of  the  city  ^^|[[^]J^^ 
of  New-York,  all  process  shall  be  returned,  and  all  persons  shall  be  i»'«««»»  *«• 
held  to  appear  at  such  place,  as  if  such  term  or  session  was  held  at 
the  place  where  by  law  the  same  was  to  have  been  held.^' 

S  92«  In  case  any  court  shall  not  be  formed  at  the  place  so  appoint-  Adjoamment 
ed,  by  five  o'clock  in  the  afternoon  of  the  first  day  of  the  term  or  ses-  eouniu 
sion,  the  same  may  be  adjourned  to  the  next  day,  by  the  same  officer, 
and  in  like  manner  and  with  the  same  eflfect,  as  provided  by  law,  in 
case  the  place  of  holding  such  court  had  not  been  altered.^^ 

S  93.  Whenever  the  court-house,  or  place  of  holding  courts,  in  any  riace  of 
county  of  this  state,  shall  be  destroyed  by  fire  or  other  means,  or  court!!^rii«n 
shall,  firom  any  cause,  be  unsafe,  inconvenient,  or  unfit  for  the  hold-  d^S^"" 
iDg  of  any  court,  the  judges  of  the  county  courts  of  such  county  may  ^^' 
appoint  some  other  convenient  building  in  the  vicinity  of  that,  where 
the  court  is  required  to  be  held  by  law,  as  a  temporary  place  for 
holding  such  court^ 

S  94.  Tlie  place  so  appointed  shall*  be  deemed  the  court-house  of  ib. 
the  county  for  the  time  being;  and  all  business  which  shall  be 
tran^cted  at  such  place,  sliall  be  as  valid  as  if  the  same  were  done  at 
the  usual  and  customary  place.^^ 

S  95.  No  spirituoHS  liquor  shall,  on  any  pretence  whatever,  be  saie  or 
sold  within  any  building  established  as  a  court-house  for  the  holding  ouart-hu^t. 
of  courts  of  record,  while  any  such  court,  or  any  circuit  court,  shall 
be  sitting  therein;  except  in  such  part  of  such  building  not  appropri- 
ated to  die  use  of  courts,  or  of  juries  attending  them,  in  which  such 
sale  shall  have  been  authorised  by  a  resolution  of  the  board  of  super- 
visors of  the  county. 

$  96.  Every  person  violating  the  provisions  of  the  last  section,  roaaity. 
flhall  be  deemed  guilty  of  a  misdemeanor. 


CHAP.  IV. 

Of  Actions,  and  the  Times  of  commencing  them. 

Title  1. — Of  aciioos,  and  their  general  divisions. 
Title  2. — Of  the  time  of  commencing  actions. 


TITLE  I. 

OP  ACTIONS,  AND  THETR  GENERAL  DIVISIONS. 

Sec.  1.  Actions  enumeiated,  inelnded  in  this  Chapter. 
2.  Ri|^t  of  action  not  merged  by  any  felony. 

(26)  2R  L.p.604,§12.    (26)  Ib.p.ll6,§5. 
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TiTLB  s.       Section  1 .  The  actions  included  within  the  provisions  of  this 
^Jl^JT^^TJ^  Chapter,  are,  either, 
Gjaded  ia  Uiis      1 .  Such  as  relate  to  real  estate : 

Chapter.  , 

2.  Those  which  may  be  brought  for  the  recovery  of  any  debt  or 
demand,  or  for  the  recovery  of  damages  only : 

8.  Those  which  may  be  brought  for  penalties  or  forfeitures : 
4.  Suits  in  courts  of  equity. 

Felony  not  to     S  2.  The  right  of  action  of  any  person  injured  by  any  felony,  shall 
S??  ^^     not,  in  any  case,  be  merged  in  such  felony,  or  be  in  any  manner  af- 
fected thereby.* 


TITLE  II. 

OF  THE  TIME  OF  COMMENCING  ACTIONS. 

Art.  1. — Of  the  time  of  commencing  actions  lelating  to  real  property. 

Art.  2. — Of  the  time  of  commencing  actionit  for  the  recovery  of  any  debt  or  demand,  or 

for  damages  only. 
Art.  3. — Of  the  tini^  of  commencing  actions  for  penalties  and  forfeitures. 
Art.  4. — General  provisions  concerning  the  commencement  of  suits,  and  the  persons  and 

cases  excepted  from  the  operation  of  the  preceding  Articles  of  this  Title. 
Art.  5. — Of  the  presumption  of  payment  arising  from  the  lapse  of  time. 
Art.  6. — Of  the  time  of  commencing  suits  in  courts  of  equity.  • 

ARTICIi£  FIRST. 

0/ihe  Time  of  commencing  Adiana  rdaiing  to  Real  Property' 

See.  1.  Limitations  of  certain  suits  by  the  people. 

2.  Last  section  not  to  extend  to  suita  for  fraochises,  &e. 
8.  Grantees  of  lands  by  patents,  when  to  sue. 
4.  Suits  when  to  be  brought  after  patents  declared  roid. 
6.  Limitation  of  priTate  suits  for  real  property. 

6.  Also  of  aTOwries  and  cognizances. 

7.  What  necessary  to  render  entry  on  lands  a  claim. 

8.  Owner  of  land  deemed  to  be  possessed  unless  adTcrse  possetaioot  &e- 

9.  What  premises  deemed  adversely  held  under  written  title. 

10.  Acts  which  ia  such  case,  constitute  adverse  possession. 

11.  What  premises  deemed  adversely  held  without  claim  of  title. 

12.  Acts  which  in  such  case  constitute  adverse  possession. 
18.  Possession  of  tenant  when  to  be  that  of  landlwd. 

14.  I  limitation  of  scire  fiicias  on  former  fines. 

15.  Casting  of  descent  not  to  affect  right  to  land. 

16.  Exceptions  of  persons  under  certain  disabilities. 

17.  Effect  of  death  of  person  under  disability. 

Baits  reiadnf  S  1-  The  people  of  this  State  will  not  sue  or  implead  any  person 
R'iS  J2?*  for»  or  in  respect  to,  any  lands,  tenements  or  hereditaments,  or  for  the 
*****  issues  or  profits  thereof,  by  reason  of  any  right  or  title  of  the  said  peo- 

ple to  the  same,  unless, 

1.  Such  right  or  title  shall  have  accrued  within  twenty  years  be- 
fore any  suit,  or  other  proceeding,  for  the  same  shall  be  commenced : 
or  unless, 


(1)  1  R.  L.  p.  499,  §  20. 
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d.  *The  0aid  people,  or  those  from  whom  they  claim,  shall  have  re-    ^^t.  l 
ceived  the  rents  and  profits  of  such  real  estate,  or  of  some  part  there-  ^'^''^^^^^ 
of^  within  the  said  space  of  twenty  years.^ 

S  2.  The  last  preceding  section  shall  not  extend  to  any  suit  or  pro-  Last  Mcaou 
secutioD  for,  or  in  respect  to,  any  liberties  or  franchises.^  ^'^ 

S  S.  No  action  shall  be  brought  for,  or  in  respect  to,  any  lands,  Gnmtewor 
tenements  or  hereditaments,  by  any  person  claiming  by  virtue  of  any ' 
letters  patent,  or  grants  from  die  people  of  this  state,  unless  the  same 
might  have  been  commenced  by  the  people  of  this  state,  as  herein 
specified,  in  case  such  patent  or  grant  had  not  been  issued  or  made.^ 

S  4.  When  letters  patent,  or  grants,  of  any  lands  or  tenements,  saiua/Ur 
shall  have  been  issued  or  made  by  the  people  of  this  state,  and  the  SSt^voId. 
same  shall  be  declared  void  by  the  judgment  or  decree  of  some  com- 
petent court,  rendered  upon  a  suggestion  of  concealment,  or  wrongful 
detaining,  or  defective  title,  in  such  case,  an  action  for  the  recovery 
of  the  premises  so  conveyed,  may  be  brought,  either  by  the  people  of 
this  state,  or  by  any  subsequent  patentee  or  grantee  of  the  same  pre- 
mises, his  heirs  or  assigns,  within  twenty  years  after  such  judgment 
or  decree  was  rendered ;  but  Hot  after  that  period.^ 

S  5.  No  action  for  the  recovery  of  any  lands,  tenements  or  here-  Priratecoita 
difaments,  or  for  the  recovery  of  Uie  possession  thereof,  shall  be  main-  ^^  ^^' 
tained,  unless  it  appear  that  the  plaintiff,  his  ancestor,  predecessor  or 
grantor,  was  seised  or  possessed  of  the  premises  in  question,  within 
twenty  years  before  the  commencemebt  of  such  action.' 

S  6.  No  avowry  or  cognizance  of  title  to  real  estate,  or  to  any  atowtim 
rents  or  services,  shall  be  valid,  unless  it  appear  that  the  person  ma-  tS^*°^ 
king  the  avowry,  or  the  person  in  whose  right  the  cognizance  is  made, 
or  the  ancestor,  predecessor  or  grantor  of  such  person,  was  seised  or 
possessed  of  the  premises  in  question,  within  twenty  years  before  the 
committing  the  act,  in  defence  of  which  such  avowry  or  cognizance 
b  made.' 

S  7.  No  entry  upon  real  estate  shall  be  deemed  sufiicient  or  valid  Entry  oa 
as  a  claim,  unless  an  action  be  commenced  thereupon  within  one  vISmL^ 
year  after  the  making  of  such  entry  and  within  twenty  years  from 
the  time  when  the  right  to  make  such  entry,  descended  or  accrued.^ 

S  8.  In  every  action  for  the  recovery  of  real  estate,  or  the  pos-  Jjjjyj^^ 
session  thereof,  the  person  establishing  a  legal  title  to  the  premises,  po«M«cd. 
aiudl  be  presumed  to  have  been  possessed  thereof,  within  the  time  re- 
quired by  law ;  and  the  occupation  of  such  premises  by  any  other 
person,  diall  be  deemed  to  have  been  under,  and  in  subordination  to, 
the  legal  title,  unless  it  appear  that  such  premises  have  been  held  and 
possessed  adversely  to  ^uch  legal  title,  for  twenty  years  before  the 
commencement  of  such  action. 

(2)  IR.  L.  p.  184,§  1.    (8)  lb.  §  2.  (4)  lb.  §  8: 
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TITLES.  ^  9,  Whenever  it  shall  appear  that  the  occupant,  or  those  under 
]JJ^[^][J^  whom  he  claims,  entered  into  the  possession  of  any  premises  under 
JJ5JJJ55^«' claim  of  title,  exclusive  of  any  other  right,  founding  such  claim  upon 
some  written  instrument,  as  being  a  conveyance  of  the  premises  in 
question,  or  upon  the  decree  or  judgment  of  some  competent  court ; 
and  that  there  has  been  a  continued  occupation  and  possession  of  the 
premises  included  in  such  instrument,  decree  or  judgment,  or  of  some 
part  of  such  premises,  under  such  claim,  for  twenty  years,  the  pre- 
mises so  included,  shall  be  deemed  to  have  been  held  adversely ;  ex- 
cept that  where  the  premises  so  included,  consist  of  a  tract  divided  into 
lots,  the  possession  of  one  lot  shall  not  be  deemed  a  possession  of  any 
other  lot  of  the  same  tract. 

Lett  to^JH?-       ^  ^^'  ^^^  ^®  purpose  of  constituting  an  adverse  possession,  by 
•utate  it.      Qj^y  person  claiming  a  title  founded  upon  some  written  instrument,  or 
some  judgment  or  decree,  land  shall  be  deemed  to  have  been  possess- 
ed and  occupied  in  the  following  cases : 

1.  Where  it  has  been  usually  cultivated  or  improved  : 

2.  Where  it  has  been  protected  by  a  substantial  enclosure: 

8.  Where,  although  not  enclosed,  it  has  been  used  for  the  supply 
of  fuel,  or  of  fencing  timber,  for  the  purposes  of  husbandry,  or  the  or- 
dinary use  of  the  occupant : 

4.  Where  a  known  farm  or  single  lot  has  been  partly  improved, 
the  portion  of  such  farm  or  lot  that  may  have  been  left  not  cleared,  or 
not  enclosed,  according  to  the  usual  course  and  custom  of  the  adjoin- 
ing country,  shall  be  deemed  to  have  been  occupied  for  the  same 
length  of  time,  as  the  part  improved  and  cultivated. 

iham^ftiuS!  S  11.  Where  it  shall  appear  that  there  has  been  an  actual  contin- 
ued occupation  of  any  premises,  under  a  claim  of  title,  exclusive  of 
any  other  right,  but  not  founded  upon  any  written  instrument,  or  any 
judgment  or  decree,  the  premises  so  actually  occupied,  and  no  other, 
shall  be  deemed  to  be  held  adversely. 

lb.  What        S  12.  For  the  purpose  of  constituting  an  adverse  possession,  by  a 
saittte.        person  claiming  title  not  founded  upon  some  written  instrument,  or 

some  judgment  or  decree,  land  shall  be  deemed  to  have  been  possessed 

and  occupied,  in  the  following  cases  only : 

1.  Where  it  has  been  protected  by  a  substantial  enclosure  : 

2.  Where  it  has  been  usually  cultivated  or  improved. 

PoMOJuonby     S  13.  Whenever  the  relation  of  landlord  and  tenant,  shall  haveex- 
^"  isted  between  any  persons,  the  possession  of  the  tenant  shall  be  deem- 

ed the  possession  of  the  landlord,  until  the  expiration  of  twenty  years 
from  the  termination  of  tlie  tenancy ;  or  where  there  has  been  no 
written  lease,  until  the  expiration  of  twenty  years  from  the  time  of 
the  last  payment  of  rent;  notwithstanding  such  tenant  may  have  ac- 
quired another  title,  or  may  have  claimed  to  hold  adversely  to  his 
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landlord     Bat  such  presamptioo  shall  tiot  be  Inade  afttir  the  periods    art.  i. 
herein  limited. 

$  14.  All  writs  of  scire  facias  upon  fines,  heretofore  levied  of  any  InZ^" 
manors,  lands,  tenements  or  hereditaments,  shall  be  sued  out  within 
twenty  years  next  after  the  title  and  cause  of  action  first  descended  or 
fidlen;  and  not  after  that  period.^ 

S  15.  The  right  of  any  person,  to  the  possession  of  any  real  es-^**^'*"^* 
tate,  shall  not  be  impaired  or  aflected,  by  a  descent  being  cast  in  con- 
sequence of  the  death  of  any  person  in  possession  of  such  estate.^ 

S 16.  If  any  person  entitled  to  commence  any  acticHi  in  this  Arti-  for^ul? 
cle  specified,  or  to  make  any  entry,  avowry  or  cognizance,  be  at  the  ***  *  ***' 
time  such  title  shall  first  descend  or  accrue,  either, 

1.  Within  the  age  of  twenty-one  years :  or, 

2.  Insane:  or, 

s.  Imprisoned  on  any  criminal  charge,  or  in  execution  upon  some 
conviction  of  a  criminal  ofience  for  any  term  less  than  for  life :  or, 

4.  A  married  woman : 

The  time  during  which  such  disability  shall  continue,  shall  not  ^'**^***"**' 
be  deemed  any  portion  of  the  time  in  this  Article  limited  for  the  com- 
mencement of  such  suit,  or  the  making  such  entry,  avowry  or  cog- 
nizance :  but  such  person  may  bring  such  action,  or  make  such  en- 
try, avowry  or  cognizance,  after  the  said  time  so  limited,  and  with- 
in ten  years  after  such  disability  removed,  but  not  after  diat  period.'' 

S  17.  If  the  person  entitled  to  commence  such  action^  or  to  make  ^^^^ 
sacfa  entry,  avowry  or  cognizance,  shall  die  during  the  continuance  of  **"***''*'^' 
any  disability  specified  in  the  preceding  section,  and  no  determina- 
tion or  judgment  be  had  of  the  title,  right  or  action  to  him  accrued,  his 
heirs  may  commence  such  action,  or  make  such  entry,  avowry  or 
cc^zance,  after  the  time  in  this  Article  limited  for  that  purpose, 
and  within  ten  years  after  his  death;  but  not  after  that  period.'' 

ARTICI^E  SECOND. 

Of  the  time  of  commencing  Actions  Jot  the  Recovery  of  any 
Debt  or  Demandy  or  for  Damages  only. 

Sec.  is.  CerUin  actions  to  be  broaght  within  six  jean. 

19.  Othen  to  bobftmglit  within  four  yean. 

20.  Othen  to  be  broaght  within  two  yean. 

21.  Againtt  iheriffs,  &c.  for  escapes,  to  be  brought  in  one  year. 

22.  All  othen  against  sherilTs,  ftc.  to  he  brought  in  threo  yean. 

23.  When  cause  of  action  deemed  to  have  accrued  in  certain  eases. 
34.  Exception  of  persons  under  certain  disabilities. 

26.  Exception  of  suits  on  notes,  tic  of  oorpontions. 

26.  Suits  by  executon,  ha  when  to  be  brought  in  certain  cases. 

27.  Exception  of  suits  against  persons  being  out  of  state. 

28.  Suits  bj  the  people,  subject  to  this  article. 

S  18.  The  following  actions  shall  be  c(»nmenced  within  six  years  ^J||.^"^„  ^^ 
next  after  the  cause  of  such  action  accrued,  and  not  after:  be  broo^ht 

'  wiiiiin  SIX 

— — years. 

(5)lR.L.p.  184,§3.    (6)Ib.$4.    (7)  lb.  §  2, 8  and  5 
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TITLK&       1 .  xi\  actions  of  debt  founded  upon  hXff  contract,  obligation  or  lia* 
^^^^^^^^^  bility,  not  under  seal,  excepting  such  as  are  brought  upon  the  judg- 
ment or  decree  of  some  court  of  record  of  the  United  States,  or  of  this 
or  some  other  state : 

2.  All  actions  upon  judgments  rendered  in  any  court  not  being  a 
court  of  record : 

3.  All  actions  of  debt  for  arrearages  of  rent  not  reserved  by  some 
instrument  under  seal : 

4.  All  actions  of  account,  assumpsit,  or  on  the  case,  founded  on 
any  contract  or  liability,  express  or  implied  : 

6.  All  actions  for  trespass  upon  land: 

6.  All  actions  for  taking,  detaining  or  injuring  any  goods  or  chat- 
tels, including  actions  of  replevin : 

7.  All  special  actions  on  the  case  for  criminal  conversation,  for  li- 
bels, or  for  any  other  injury  to  the  persons  or  rights  of  any,  except 
such  as  are  specified  in  the  two  next  sections.^ 

otbentobe      S  19-  The  foUowing  actions  shall  be  commenced  within  four  years 
^SSan  four    after  the  cause  of  action  accrued,  and  not  after : 
'^"'*  1.  All  actions  for  assault  and  battery  : 

2.  AIT  actions  for  false  imprisonment.® 

oihen  to  be      S  20«  The  followiug  actions  shall  be  commenced  within  two  years 
in't^o  youB.  after  the  cause  of  action  accrued,  and  not  after : 

1.  Actions  for  words  spoken,  slandering  the  character  or  title  of 
any  person : 

2.  Actions  for  words  spoken,  whereby  special  damages  are  sus- 
tained.® 

Affainit  S2I,  All  actions  against  sheriff  or  other  officers,  for  the  escape 

for*mpa>!   of  pcrsous  imprisoucd  ou  civil  process,  shall  be  commenced  within 
one  year  from  the  time  of  such  escape,  and  not  after.^ 

AUotben    •     S  22,  All  actious  against  sheriffs  and  coroners,  upon  any  liability 
•EerSS,'  ftc  incurred  by  them,  by  the  doing  any  act  in  their  official  capacity,  or 
by  the  omission  of  any  official  duty,  except  for  escapes,  shall  be 
brought  within  three  years  after  the  cause  of  action  shall  have  ac- 
crued, and  not  after  that  period. 

coune  of         ^  ^^'  ^^  ^^^  actions  of  debt,  account  or  assumpsit,  brought  to  re- 
J2l*?ail!t!"'  <5over  any  balance  due  upon  a  mutual,  open  and  current  account,  the 

cause  of  action  shall  be  deemed  to  have  accrued  from  the  time  of  the 

last  item  proved  in  such  account. 

Exeeptiont        S  24.  If  any  person  entitled  to  bring  any  action  in  this  Article 
diTiMmli.    specified,  (excepting  actions  against  sheriffs  or  other  officers  for  es- 
capes,) shall,  at  the  time  the  cause  of  action  accrued,  be,  either, 

1.  Within  the  age  of  twenty-one  years:  or, 

2.  Insane:  or, 

(8)  1  R.  L.  p.  ISS,  §  6.    (9)  lb.  p.  427,  §  28. 
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a.  Imprisoned  on  a  criminal  charge,  or  in  execution  under  the    art.  3. 
senti^Doe  of  a  criminal  court,  for  a  term  less  than  for  his  natural  life: 
or, 

4.  A  married  woman : 

Such  person  shall  be  at  liberty  to  bring  such  actions  within  the  re* 
^ective  times  in  this  Article  limited,  after  such  disability  rempved.^^ 

S  tS,  None  of  the  provisions  of  this  Article,  shall  apply  to  suits  JjjJ*"  ^ 
brought  to  enforce  payment  on  bills,  notes  or  other  evidenoes  of  debt,  c«riiJraiioi«. 
issued  by  monied  corporations. 

S  26.  If  any  person  entitled  to  bring  any  action  in  this  Article  spe-  Byraecuton, 
cified,  shall  die  before  the  expiration  of  the  time  herein  limited  for  uin  e«M>. 
the  commencement  of  such  suit,  if  such  cause  of  action  shall  survive 
to  his  representatives,  his  executor  or  administrator  may,  after  the 
expiration  of  such  time,  and  within  one  year  after  such  death,  com- 
mence such  action ;  but  not  after  that  period. 

S27.  If  at  the  time  when  any  cause  of  action  specified  in  tliis  Ar-  Afaiiutper-^ 
tide,  shall  accrue  against  any  person,  he  shall  be  out  of  this  state,  thriute.^ 
such  action  may  be  commenced  within  the  terms  herein  respectively 
limited,  after  the  return  of  such  person  into  this  state ;  and  if,  after 
such  cause  of  action  shall  have  accrued,  such  person  shall  depart 
from  anj  fpgiHp  i)ui  of  this  state,  the  time  of  his  absence  shall  not 
deemed  or  taken  as  any  parTof  the  time  limited  for  the  commence- 
ment of  such  action.*® 

$  28.  The  limitations  in  this  Article  prescribed,  for  the  commence-  saits  by  tiw 
ment  of  actions,  shall  apply  to  the  same  actions,  when  brought  in  the  ^'^"'''^ 
name  of  the  people  of  this  state,  or  in  the  name  of  any  public  officer, 
(V  otherwise,  for  the  benefit  of  the  said  people,  in  the  same  manner  as 
to  actions  brought  by  citizens. 

ARTICLE  THIRD. 

Of  the  Time  of  commencing  Actions  for  Penalties  and  For- 
feitures. 

fisc.  29.  Penalties  to  the  people  to  be  toed  for  in  two  yean. 

80.  Penalties  whoU  j  or  partly  to  an  informer. 

81.  Penalties  wholly  or  partly  to  party  aggriered. 

S  29.  All  actions  upon  any  statute  made,  or  to  be  made,  for  any  p«ahi««i» 
forfeiture  or  penalty,  to  the  people  of  this  state,  shall  be  commenced  ^*''  ^^^ 
within  two  years  after  the  offence  shall  have  been  committed,  and  not 
after." 

S  30.  All  actions  upon  any  statute  made,  or  to  be  made,  for  any  whoiiyor 
fcrfeiture  or  penalty,  given  in  whole  or  in  part  to  any  person  who  will  FormJrl?^** 
prosecute  for  the  same,  shall  be  commenced  within  one  year  after  the 
ofience  shall  have  been  committed,  and  not  after ;  and  in  case  such 

(10)  1  R.  L.  p.  186,  §  5.    (11)  lb.  §6. 

38 


996  REVISED  STATUTES  OF  [paithl 

^^^^*'  actioii  be  not  oommeiioed  within  that  time,  bjr  any  prirate  citizen^ 
then  the  same  shall  be  commenced  wiUun  two  yean  after  that  yev 
ended,  in  behalf  of  the  people  of  this  state,  by  the  attorney-g^ral,  or 
die  district  attorney  of  the  county  where  the  oflbnce  was  conumtted; 
and  not  after.  ^^ 

^^  S  91.  All  actions  upon  any  statute  made,  or  to  be  made,  fiir  any 

fw^7«"pw*  forfeiture  or  cause,  the  benefit  and  suit  whereof  is  limited  to  the  party 
aggrieved,  or  to  such  party  and  the  people  ofthis  state,  shall  be  com- 
menced within  three  years  after  the  ofience  committed,  or  the  caiua 
of  action  accrued,  and  not  after.  ^^ 

ARTICLE  FOURTH. 

Chneral  Proviiiana  concerning  the  Cammencemeni  of  Swii^ 
and  the  Persona  and  Oaees  excepted  from  the  Operation  of 
the  preceding  Articles  qfthis  Title. 

tec.  88.  Id  sbIU  bj  alieiu,  time  of  war  to  be  dedaeted. 

8S.  ProTuioB  when  jndgoMBt  hM  been  arrestod  or  reYVTMd. 
84.'  AIm,  wbeM  defendant  diet  after  anit  brought. 

85.  Alto,  when  plaintiff  diea  after  anit  bronj^. 

86.  A]ao,  when  bringing  anit  ttajed  by  injoBctioB. 
ST.  AIm,  whenpreTentedbjpriTikgeofdefendaBt. 
88.  When  aetiona  deeaaed  to  hare  been  eemmenoed. 
8S.  Kattera  of  defence  aa  to  eommeneement  of  anita. 

40*  When  prooeaa  not  to  be  deemed  eoBaaeBeeMent  of  anit 

41.  When  diaabilitiea  mnat  hare  eziated. 

48.  Proriaion  aa  to  two  or  more  emicnrrent  diaabilitiea. 

43.  Thia  Title  not  to  apply  wheroahoiterlimitatioaa. 

44.  Thia  chapter  not  toapplyto  anita  for  ceitain  penaltieay  kt- 
'45.  Ri§^  of  action  eriating,  he,  excepted  from  tlna  Title. 

■oitiby  S  82.  Whenever  any  person  shall  be  disabled  to  prosecute  in  the 

efww.  courts  of  this  state,  by  reason  of  his  being  an  alien  subject  or  citizen, 
of  any  country  at  war  with  the  United  States,  the  time  of  the  contin- 
uance of  such  war,  shall  not  be  deemed  any  part  of  the  respective  pe- 
riods limited  in  the  first  and  second  Articles  of  this  Title,  for  the  mak- 
ing of  any  entry,  or  the  commencement  of  any  action. 

{SmS^  S  SS.  If  any  action  shall  have  been  commenced  within  the  timei 
respectively  prescribe4  in  the  three  first  Articles  of  this  Title,  and 
judgment  be  given  therein  for  the  plaintiff*,  and  the  same  be  arrested 
or  reversed  on  error,  the  plaintifi*may  conunence  a  new  acticHi,  fiom 
time  to  time,  within  one  year  ajfler  such  judgment  arrested  or  revers- 
ed ;  and  if  the  cause  of  action  survive  or  descend  to  his  heirs,  or  sur- 
vive to  his  executors  or  administrators,  they  may  in  like  manner 
commence  a  new  action,  within  the  time  herein  allowed  to  such 
plaintiff." 

S  34.  If  any  action  shall  have  been  commenced  within  the  times 

a2t^*«i«fat  respectively  prescribed  in  the  three  first  Articles  of  this  Title,  and 

the  defendant  in  such  suit  die  before  judgment ;  and  if  the  right  of 

action  be  such  as  survives  against  the  representatives  of  the  defen- 

"~~  (12)  1  R.  L.  p.  18S,  §  6.    (18)  lb.  §  ff.  ~ 
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dnt,  the  plaintiff  may  oomnence  a  new  aetkm  against  the  heka,  ex-   art.  4 
icatoia  or  adnumstratiyn  of  mich  defendant,  as  the  case  may  require,  ^"^""^"^ 
withn  Qt^  jear  after  audi  death ;  or,  if  no  executors  or  administiar 
ton  be  ^pointed  widiin  that  time,  then  within  one  year  after  letters 
tBitamentary,  or  of  administration,  shall  have  been  granted  to  then. 

S  85.  When  an  action  commeaoed  within  the  time  prescribed  by  piumiCdy^ 
kw,  shall  abate  by  reason  of  the  death  of  the  plaintiff,  if  the  right  of  liS^  "*'' 
aetlOB  survive  to  his  representatives,  his  executor  or  administrator 
BHy,  within  one  year  afber  such  death,  commence  a  new  action,  if 
tk  cause  of  such  action  would  otiierwise  survive ;  and  if  any  action 
tocammenoed  by  an  executor  or  administrator,  shall  abate  by  the 
death  of  the  plaintiff,  a  new  action  may  be  commenced  by  the  admi- 
oistFfttor  of  the  same  estate,  at  any  time  within  one  year  after  such 
dbstement. 

$  S6.  Whenever  the  commencement  of  any  suit  shall  be  stayed  snu  vf^mA- 
by  an  injunction  of  any  court  of  equity,  the  time  during  which  such  ^ 
iqunction  shall  be  in  force,  shall  not  be  deemed  any  portion  t>f  the 
time  in  this  Chapter  limited,  for  the  commencement  of  such  suit. 

S  ST.  Whenever  the  commencement  of  any  suit  shall  be  prevent*  ib.  by  priri- 
ed,  hy  reason  of  any  privilege  of  any  member  of  either  house  of  the 
kpdature  of  this  state,  or  of  any  member  of  either  house  of  the  con- 
gress of  the  United  States,  the  time  during  which  the  same  shall  have 
been  so  prevented,  shall  not  be  deemed  any  portion  of  the  time  limit- 
ed finr  the  commencement  of  any  suit  for  the  recovery  of  any  debt,  de- 
mand, or  damages  only.  ^^ 

S  S8.  No  action  for  the  recovery  of  any  debt,  demand,  or  damages  comnmc^ 
caljr,  or  for  the  recovery  of  any  penalty  or  forfeiture,  shall  be  deemed  Sral^*^ 
to  have  been  commenced  within  the  meaning  of  this  Chapter,  unless 
itappear, 

1.  That  tlie  first  process  or  proceeding  therein  was  duly  served  up^ 
on  the  d^ndants,  or  some  one  of  them :  or, 

s.  That  a  capias  ad  respondendum  was  issued  within  the  time 
required  by  law,  to  the  sheriff  of  the  county  in  which  the  defendants, 
or  one  of  them,  usually  resided,  or  last  resided,  in  good  fiuth,  and 
with  intent  to  be  actually  served ;  and  that  such  writ  was  duly  re- 
turned: 

I.  If  a  corporation  be  defendant,  that  the  first  process  was  in  like 
Bnimer  issued  to  the  dieriff  of  the  county,  in  which  such  corporation 
was  located  by  law,  or  in  which  the  place  of  transacting  its  business 
WIS  situated,  with  the  intent  to  be  actually  served ;  and  that  such 
process  was  duly  returned. 

8  S9.  When  a  suit  shall  be  alleged  l^  a  plaintiff  to  have- been  com-  ^^,^  ^^/^^ 

neooed  within  the  time  required  by  law,  and  such  allegation  shall  be  ^  "*' 

*"  -  '^  ■  ■ .  *   '  ■    ■  I         I 

(U)  i]tL.p.i»,§a 
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TCr^iea.  put  in  ifisue  by  the  defendant,  it  shall  be  competent  for  (he  defenduit 
^^^^  to  prpve,  on  the  trial,  that  the  process  issued  by  the  plaintiff,  wuraot 
issued  with  the  intent,  or  in  the  manner  required  by  law ;  or  thit  it 
was  issued  to  the  sheriff  of  one  county,  when  the  plaintiff  knaw,  or 
had  reason  to  believe,  that  the  defendant  was.  in  another  county,  and 
could  have  been  arrested ;  or  that  any  means  whatever  were  used  by 
the  plaintiff,  or  his  attorney,  to  prevent  the  service  of  the  writ,  or  to 
keep  the  defendant  in  ignorance  of  the  issuing  thereof. 

r^^iote^  ^  ^'  ^?^^  ^y  ^^^^  matter  being  established,  or  upon  itsappeu^ 
fcctuai,  Ike.  ing  in  any  other  way,  that  any  process  was  issued  without  any  inteiit 
that  it  should  be  served,  such  process  shall  not  be  deemed  the  com- 
mencement of  a  suit,  within  the  meaning  of  any  of  the  provisions  of 
this  Chapter. 
DiMbiiitiM.  3  41.  No  person  shall  avail  himself  of  any  disability  enumerated 
in  this  Title,  unless  such  disability  existed  at  the  time  his  right  of  ac- 
tion, or  of  entry,  accrued. 

Two  or  more  g  42.  Whcrc  there  shall  be  two  or  more  such  disabilities  existing 
at  the  time  the  right  of  action  or  of  entry  accrued,  the  limitations 
herein  prescribed  ^all  not  attach,  until  all  such  disabilities  be  re- 
moved. 

b^ifw'iu-  ^  ^^'  '^^  provisions  of  this  Title  shall  not  extend  to  any  action 
tatw.         which  is  or  shall  be  limited  by  any  statute,  to  be  brought  widiin  a 

shorter  time,  than  is  her^n  prescribed ;  but  such  action  shall  be  brought 

within  the  time  limited  by  such  statute. 

certaiimuita  S  44.  Nonc  of  the  provisioiis  of  this  Chapter  shall  apply  to  suits 
fcl.'STcel^*  against  directors  or  stockholders  of  any  monied  corporations,  to  reco- 
^'  ver  any  penalty  or  forfeiture  imposed,  or  to  enforce  any  liability  crea- 

ted, by  the  second  Title  of  the  eighteenth  Chapter  of  the  First  Part  of 
the  Revised  Statutes ;  but  all  such  suits  shall  be  brought  within  six 
years  after  the  discovery,  by  the  aggrieved  party,  of  the  facts  ujpon 
which  such  penalty  or  forfeiture  attached,  or  by  Which  such  liabili^ 
was  created.^® 

Exuting  S  46.  T*'he  provisions  of  the  preceding  Articles  of  this  Title,  shall 

tionrfcc."'  not  apply  to  any  actions  commenced,  nor  to  any  cases  where  the  right 

of  action  shall  have  accrued,  or  the  right  of  entry  shall  exist,  before 
e^when  this  Chapter  takes  effect  as  a  law ;  but  the  same  shall 

remain  subject  tothelaws  now  m  force.  ^ 

ARTICI«B  FIFTH. 

Of  the  Pre&umpHoii  of  Payment  armng  from  the  Lapse  of 

Time, 

fixe.  46b  Certain  fanner  judgments,  when  presnmed  paid. 

47.  Fntnre  jndgmenti  when  to  be  deemed  satisfied. 

48.  Sealed  instruments  when  to  be  deemed  paid. 

(15)  r^ws  of  1825,  p.  419;  §  2  &  8. 
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S  46.  The  presomptioii  of  payment  shall  apply  to  all  jadgmenla  of    ait.«. 
a  court  of  record  in  this  state,  rendered  before  the  diird  day  of  April,  ^^^^  ^^^ 
one  thousand  eight  hundred  and  twenty  one,  and  to  all  such  judgments  ^^^ 
rendered  before  this  Chapter  shall  take  effect  as  a  law,  in  the  same 
manner  as  such  presumption  applies  to  sealed  instruments* 

S  47.  Every  judgment  and  decree  hereafter  rendered  in  any  court  Fuum  judf- 
of  diis  state,  or  of  the  United  States,  or  of  any  other  state  or  territory 
within  the  United  States,  shall  be  presumed  to  be  paid  and  satisfied, 
after  the  expiration  of  twenty  years  frcHn  the  time  of  the  signing  and 
filing  such  judgment  or  decree ;  but  in  any  suit  at  law  or  in  equity,  in 
wUch  the  party  against  whom  such  judgment  or  decree  was  rendered^ 
or  his  heirs  or  personal  representatives,  shall  be  a  party,  such  presomp- 
don  may  be  repelled  by  proof  of  payment,  or  of  written  acknow]edg<^ 
m^t  of  indebtedness,  made  within  twenty  years,  of  some  part  of  the 
amount  recovered  by  such  judgment  or  decree;  in  all  other  cases,  it 
shall  be  conclusive. 

S  48.  AAer  the  expiration  of  twenty  years  from  the  time  a  right  Jjjjjjj"; 
of  action  shall  accrue  upon  any  sealed  instrument,  for  the  payment  of 
money,  such  right  shall  be  presumed  to  have  been  extinguished  by 
payment;  but  such  presumption  may  be  repelled  by  proof  of  pajrroent 
of  some  part,  or  by  proof  of  a  written  acknowledgment  of  such  right 
of  action  within  that  period. 

ABTICI^E  SIXTH. 

0/  the  Time  of  commencing  Suits  in  Courts  of  Equity. 

Sic  49.  Certftfai  limitailoiM  tt  bw,  to  apply  to  chancery. 

50.  Not  to  extend  to  caiei  of  excltuire  equity  jmitdietion. 

51.  KDs  for  relief  from  fhtud,  to  be  filed  in  six  years. 
51  An  other  biOa  to  be  filed  in  ten  years. 

5S.  ExoepCiotts  of  persons  onder  disabilities. 

$  49.  Whenever  there  is  a  concurrent  jurisdiction  in  the  courts  of  concurrent 

.  •*  /•         •  1  jurudicUon. 

common  law,  and  m  courts  of  equity,  of  any  cause  of  action,  the  pro- 
Visions  of  this  Title  limiting  a  time  for  the  commencement  of  a  suit 
for  such  cause  of  action,  in  a  court  of  common  law,  shall  apply  to  all 
suits  hereafter  to  be  brought  for  the  same  cause,  in  the  court  of  chan- 
cery. 

S  50.  But  the  last  section  shall  not  extend  to  suits  over  the  subject  Lasticcuon 
•^tter  of  which,  a  court  of  equity  has  peculiar  and  exclusive  jurisdic-  ^ 
.tion,  and  which  subject  matter  is  not  cognizable  in  the  courts  of  com- 
'non  law. 

9  51.  Bills  for  relief,  on  the  ground  of  fraud,  shall  be  filed  within  RoUoffrom 
six  years  after  tlie  discovery,  by  the  aggrieved  party,  of  the  facts  con- 
stituting such  fraud,  and  not  after  that  time. 

S  52.  Bills  for  relief,  in  case  of  the  existence  of  a  trust  not  cogni-  aii  othar 
zable  by  the  courts  of  common  law,  and  in  all  other  cases  not  herein 
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TrrLBL  provided  for^flhaU  be  filed  within  tra  yean  after  die  caiuetliei^ 

accrue,  and  not  after. 
222«««-of  $  6$.  But  if  the  person  entitled  to  file  any  bill  specified  in  the  two 
dn^diMbUi-  last  sections,  be  at  the  time  of  discovering  the  &cts  constituting  such 
fraud,  or  at  the  time  the  caiise  for  filing  such  bill  shall  accrue,  under 
any  of  the  disabilities  in  the  first  and  second  Articles  of  this  Title  enu- 
merated, the  time  during  which  such  disability  shall  continue,  shall 
be  excepted  from  the  limitations  contained  in  the  two  last  sections,  in 
the  same  manner  and  with  the  like  efiect,  as  such  time  is  h^ein  ex- 
cepted from  the  limitations  prescribed  for  commencing  actions  at  law; 
and  in  case  of  the  death  of  the  person  so  entitied,  during  such  disabili- 
ty, or  before  the  expiration  of  the  time  herein  limited  for  filing  such 
bills,  the  same  may  be  filed  by  the  heirs  or  representatives  of  such 
person,  as  the  case  may  require,  within  the  same  time  as  allowed  in 
the  said  first  and  second  Articles  for  commencing  actions  at  law  in 
the  like  cases. 


CHAP.  V. 

Of  Suits  relating  to  Real  Property. 

Title  1. — Of  the  action  of  ejectment. 

Title  2. — Proceedings  to  compel  the  determination  of  claims  to  real 

property  in  certain  cases. 

TiTLB  3. — Of  the  partition  of  lands  owned  by  several  persons. 

Title  4. — Of  the  writ  of  nuisance. 

Title  5. — Of  waste. 

Title  6. — Of  trespass  on  lands. 

Title  7. — General  provisions  coaceruing  actions  relating  to  real  pro- 
perty. 

Title  8. — Proceedings  to  discover  the  death  of  persons,  upon  whose 

lives  any  particular  estate  may  depend. 


TITLE  I. 

OF  THE  ACTION  OF  EJECTMENT. 

8kc.  1.  Action  reUined  in  the  oaset  in  whieh  it  is  now  allowed. 
2.  Other  entet  in  wliieh  it  may  be  brought. 
8.  Who  to  be  phintiffii  in  the  action. 

4.  Who  to  be  deiiendanti. 

5.  How  commenced;  real  ciaimantt  to  be  plaintiffii. 
€.  Fictitionf  partiee,  demise*,  &e.  abolished. 

7.  Contents  of  declaration. 

8.  Preasises  claimed  how  to  be  described. 

0.  Undivided  shares  when  claimed  to  be  stated. 

10.  Interest  of  plaintiff  to  be  staled. 

11.  Sereral  counts  and  sereral  plaintifls  may  be  joined. 

12.  Notice  to  be  sniqoined  to  declamtioB;  its  conteafts. 

18.  DelaratioB,  kc,  how  senred,  when  premises  are  occupied. 
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tee.  M  How  MTfed  if  pmMt«»  are  aot  oecvpM.  TITLE  1. 

16.  Whentpecudorder  of  court  neeesMTf  for  role  to  plead.  V^ry^^ 

16.  Role  to  appear  and  plead,  wheii  and  how  entered,  fce. 

17.  AppUcatioii  that  attorney  for  pbuntiff  produce  his  authority,  allowed, 

18.  Affidayit  neeetsary,  to  fonnd  ^plication. 
tt.  Older  of  court  or  oiBeer,  upon  applicatioB. 

20.  What  to  he  endenee  of  tuch  authority. 

21.  When  application  to  he  diBmiited  and  defendant  to  pay  cost*. 

S  ft  28.  Pleadings  hy  defendant,  appearance,  &c.  evidence  under  plea. 

21  Cenacnt  roles  abolished. 

25.  Rig^t  to  possession  sufficient  without  actual  entry,  Itc 

28.  Leases,  entry  and  ouster  not  to  he  prored  or  confessed. 

27.  Ouster  to  he  prored  inactions  hy  joint  tenants,  fcc. 

28.  Yerdict  against  aU  defendants  having  joint  possession. 

20.  Proceedings  when  distinct  parcels  are  separately  occupied. 
SO.  Verdict  how  to  be  rendered  in  certain  cases. 

81.  IVoceedings  when  plaintiffs*  title  expires  before  trial. 

82.  Not  to  he  abated  by  death  of  parties  in  certain  cases. 
88l  Form  of  judgment  upon  yerdict  and  hy  deftnlt. 

84.  Form  of  writ  of  possession  upon  judgment. 

86.  Costs  how  collected  on  judgment  against  plaintiff. 

86  &  87.  JadgmecAs  on  rerdicts  to  be  conelusire;  but  two  new  trials  may  be  granted. 

88.  Effect  of  judgment  by  de&ult;  new  trial  thereon. 

SO.  ExeeptioBf  of  persons  under  certain  disabilities. 

40.  Exc^ition  in  case  of  death  of  such  persons. 

41.  Possesaion  how  affected  by  recorery  on  new  trial. 
A  Rights  of  defendant  on  new  trial. 

48.  PlaintiirrecoTering,  to  recorer  damages. 

44.  Mode  of  recoTering  such  damages,  by  suggestion  on  the  record. 

46.  Form  tliereof,  serrice  and  proceedingt. 

46.  Plea  and  defence  of  defendant. 

47.  Trial  of  issues  and  assessment  of  damages. 
4a  Fscts  to  he  established  by  phuntifl: 

48.  8ets>ff  aUowed  of  improremeats,  ftc.  by  defendant. 

60.  Plaintiirnotto  recoyer  for  more  than  six  years'  use. 

61.  Mode  of  assessing  damages  on  deftnlt,  Itc. 

62.  Proccediaga  to  ascertain  them. 

68.  Jndgasent  (m  verdict  or  inquisition;  its  effiMst. 

64.  Proceedings  to  recoyer  mesne  profits,  on  death  of  plaintiff. 

66.  On  recoyery  of  dower,  proceedings  to  ascertain  it. 

66.  Costs  of  admeasurement,  how  paid. 

67.  Mflftgi^^ees  not  to  maintain  ejectment. 

SsenoH  1.   The  action  of  ejectment  is  retained,  and  may  l^EhctaiMUfe. 
brought  in  the  cases  and  the  manner  heretofore  accustomed,  subject  **i°*<>- 
to  the  proyisi<»is  herein  after  contained. 

S  %.  It  may  also  be  brought,  And  extend- 

1.  In  the  same  cases  in  which  a  writ  of  right  may  now  be  brought  cases.** 
by  hw,  to  recoyer  lands,  tenements  or  hereditaments ;  and  by  any 
pcraoii  claiming  an  estate  therein,  in  fee  or  for  life,  either  as  heir,  de- 
visee or  purchaser : 

2.  By  any  widow  entitled  to  dower,  or  by  a  woman  so  entitled  and  Dower, 
her  husband,  after  the  expiration  of  six  months  frcmi  the  time  her 
right  accrued,  to  recoyer  her  dower,  of  any  lands,  tenements  or  here- 
ditaments. 

S  3.  No  person  can  recoyer  in  ejectment,  unless  he  has  at  the  time  ^^^  ^^  ^ 
rf  commencing  the  action,  a  valid  subsisting  interest  in  the  premises  p^»'*«*"^' 
claimed,  and  a  right  to  recover  the  same,  or  to  recover  the  possession 
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[PABT  UI. 


Who  to  be 
dofondaBt. 


How  coro- 
mencedi  Ace. 


Fictitious 
parties,  de- 
mises, &c. 
abolished. 


Contents  of 
declaration. 


T[TLE  I.  thereof,  or  of  some  share,  interest  or  porticm  thereof,  to'be  proved  aDd 
established  at  the  trial. 

S  4.  If  the  premises  for  which  the  action  is  brought,  are  actually 
occupied  by  any  perscHi,  such  actual  occupant  shall  be  named  de- 
fendant in  the  declaration ;  if  they  are  not  so  occupied,  the  action 
must  be  brought  against  0ome  person  exercising  acts  of  ownership 
on  the  premises  claimed,  or  claiming  title  thereto,  or  some  interest 
therein,  at  the  comniencement  of  the  suit 

S  5.  It  shall  be  commenced  by  the  service  of  a  declarati<»,  in 
which  the  names  of  the  real  claimants  shall  be  inserted  as  plaintiffi, 
and  all  the  provisions  of  law  concerning  lessors  of  a  plaintiff,  shall 
apply  to  such  plaintifis. 

$  6.  The  use  of  fictitious  names  of  plaintiils  or  defendants,  and  of 
the  names  of  any  other  than  the  real  claimants  and  the  real  defendants, 
and  the  statement  of  any  lease  or  demise  to  the  plaintiff,  and  of  an 
ejectment  by  a  casual  or  nominal  ejector,  are  hereby  abolished. 

S  7.  It  shall  be  sufficient  for  the  plaintiff  to  aver  in  his  declara- 
tion, that  on  some  day  therein  to  be  specified,  and  which  shall  be  after 
his  title  accrued,  he  was  possessed  of  the  premises  in  question,  describ- 
ing them  as  herein  after  provided,  and  being  so  possessed  thereof,  that 
the  defendant  afterwards,  on  some  day  to  be  staled,  eutered  into  such 
premises,  and  that  he  unlawfully  withholds  from  the  plaintiff  the  pos- 
session thereof,  to  his  damage,  any  nominal  sum  the  plaintiff  shall 
think  proper  to  state. 

S  8.  In  such  declaration,  the  premises  claimed,  shall  be  described 
with  convenient  certainty,  designating  the  number  of  the  lot  or  town- 
ship, if  any,  in  which  they  shall  be  situated ;  if  none,  stating  the 
names  of  die  last  occupants  of  lands  adjoining  the  same,  if  any ;  if 
there  be  none,/8tating  the  natural  boundaries,  if  any ;  and  if  none, 
describing  such  premises  by  metes  and  bounds;  or  in  some  other 
way,  so  that  from  such  description,  possession  of  the  premises  claifUr 
ed,  may  be  delivered. 

S  9.  If  such  plaintiff  claims  any  undivided  share  or  interest  in  any 
premises,  he  shall  state  the  same  particularly  In  such  declaration. 

S  10.  If  the  action  be  brought  for  the  recovery  of  dower,  the  de* 
claration  shall  state  that  the  plaintiff  was  possessed  of  the  one  nndi* 
vided  third  part  of  the  premises,  as  her  reasonable  dower  as  widow 
of  her  husband,  naming  him.  In  every  other  case,  the  plaintiff  shall 
state  whether  he  claims  in  fee,  or  whetJier  he  claims  for  his  own  lifey 
or  the  life  of  another,  or  for  a  term  of  years,  specifying  such  lives  or 
the  duration  of  such  term. 

seterai  S  11.  lu  any  casc  other  than  where  the  action  shall  be  brought  for 

JfiSSuffs"     the  recovery  of  dower,  the  declaration  may  contain  several  counts, 


Description 
of  premises 
claimed. 


UndiTided 
shares. 


la.vr-fy^ 


Estate  of 
plaintiff*. 
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and  several  parUes  may  he  named  as  plaintiffi,  jointly,  in  one  count,  titlk  i. 
and  separately,  in  others.  vj^v^^/ 

S 18.  To  sach  declaration  there  shall  be  subjoined  a  notice  in  writ-  Notice  with 
ing  by  the  plaintiff  or  his  attorney,  addressed  to  the  defendant,  and  ^'^^^ 
notifying  him, 

1.  That  the  said  declaration  will  be  filed  on  some  day  in  the  then 
next  teriii  of  the  court  in  which  ^e  action  is  brought,  specifying  such 
day,  or  if  the  same  be  serred  during  the  term  of  any  court,  that  it  will 
be  filed  on  some  day  in  such  term,  specifying  the  same : 

2.  That  upon  filing  the  same,  a  rule  will  be  entered,  requiring 
nch  defendant  to  appear  and  plead  to  such  declaration,  within  twen-^ 
ty  days  after  the  entry  of  such  rule :  and, 

3.  That  if  he  neglect  so  to  appear  and  plead,  a  judgment  by  de- 
salt will  be  entered  against  him,  and  the  plaintiff  will  recover  pos- 
session  of  such  premises. 

S  IS.  If  die  premises  are  actually  occupied,  the  declaration  shall  ^^,P/ 
be  served  by  delivering  a  copy  thereof,  with  the  notice  above  pre-  ^• 
scribed,  to  the  defendant  named  therein,  who  shall  be  in  the  occupar 
tion  thereof,  personally,  or  by  leaving  the  same  with  some  person  of 
proper  sge  at  the  dwelling-house  of  such  defendant,  if  he  be  absent. 

S 14.  If  the  premises  claimed  are  not  actually  occupied,  the  de-  ib. 
claration  and  notice  shall  be  served  on  the  defendant  named  therein, 
personally,  ar  if  he  cannot  be  found,  by  leaving  the  same  with  some 
person  of  proper  age,  at  the  residence  of  such  defendant 

S  15.  But  where  the  declaration  shall  have  been  served  in  any  special  order 
other  manner  than  upon  the  defendant,  personally,  no  rule  to  plead  wi^^dmw-^^/^ 
shall  be  entered,  without  the  special  order  of  the  court.  "*''* 

S  16.  Instead  of  the  rule  to  appear  and  enter  into  the  consent  rule,  wiienaDd 
as  heretofore  accustomed,  the  plaintiff,  on  the  day  specified  for  that  rd^topimd, 
purpose  in  the  notice  aforesaid,  or  on  some  other  day  thereafter,  upon 
filing  the  declaration,  with  an  affidavit  of  the  due  service  of  a  copy 
thereof,  and  of  the  notice  herein  before  required,  shall  be  entitled  to 
enter  a  rule  requiring  the  defendant  to  appear  and  plead,  within 
twenty  days  after  the  entering  of  such  rule ;  and  in  case  the  defend- 
ant shall  neglect  so  to  appear  and  plead  within  such  time,  his  default 
shall  be  entered. 

5  17.  A  defendant  in  ejectment,  may,  at  any  time  before  pleading,  Auchantyor 
apply  to  the  court,  or  to  any  judge  thereof  in  vacation,*  to  compel  the  tomoyf  '^^ 
attorney  for  the  plaintiff  to  produce  to  such  court  or  officer,  his  au- 
ibority  for  conmiencing  the  action  in  the  name  of  any  plaintiff  there- 
in. 

S 18.  Such  application  shall  be  accompanied  by  an  affidavit  of  the  Affidavit  lo 
defendant,  that  he  has  not  been  served  with  proof  in  any  way,  of  the 
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TITLE  1.  authority  of  the  attorney  to  use  the  names  of  the  pbdntiffs  staled  in 
^"^V^h/  the  declaration. 

Older  on  $19.  Upon  such  application,  the  court  or  officer  shall  grant  an 
order  requiring  the  production  of  such  authority,  and  shall  stay  ail 
proceedings  in  the  action,  until  the  same  be  produced. 

MtbS^.*"^  S  20.  Any  written  request  of  such  plaintiff  or  his  agent,  to  comr 
mence  such  action,  or  any  written  reo^nition  of  the  authority  of  the 
attorney  to  commence  the  same,  duly  proved  by  the  affidavit  of  soch 
attorney  or  other  competent  witness,  dball  be  sufficient  presumptive 
evidence  of  such  authority. 

A^Beatton  j$  21.  If  it  shall  appear,  that  previous  to  such  application  by  any 
^Maam0d,ke,  defendant,  he  was  served  with  a  copy  of  the  affidavit  of  the  plaintiff's 
attorney,  showing  his  authority  to  bring  such  action,  such  application 
shall  be  dismissed,  and  such  defendant  shall  be  liable  for  the  costs  of 
resisting  such  application;  the  payment  of  which  may  be  compelled 
by  attachment  as  in  other  cases,  which  may  be  issued  upon  proof  of 
disobedience  to  the  order  of  the  court  or  officer  directing  the  pay- 
ment of  such  costs. 

^^^^^  §  22.  The  defendant  may  demur  to  the  declarati<Mi  as  in  personal 
procMdingi.  actious ;  or  he  shall  plead  the  general  issue  only,  which  shall  be  that 
the  defendant  is  not  guilty  of  unlawfully  withholding  the  premises 
claimed  by  the  plaintiff,  as  alleged  in  the  declaration ;  and  the  filing 
and  service  of  such  plea  or  demurrer,  shall  be  deemed  an  appearance 
^!dm  Mm.  ^  ^  cause.  And  upon  such  plea,  the  defendant  may  give  the  same 
matter  in  evidence,  and  the  same  proceedings  shall  be  had,  as  upon 
the  plea  of  not  guilty  in  the  present  action  of  ejectment,  except  as  here- 
in otherwise  provided. 

lb.  $  23.  Upon  such  plea,  the  defendant  may  give  in  evidence  any 

matter  which  if  pleaded  in  the  present  writ  of  right  or  action  of  dow- 
er, would  bar  the  action  of  the  plaintiff. 
•MiSid?^      S  24.  The  consent  rule,  heretofore  used,  is  hereby  abolished. 
J^^»^p~-     S  25.  It  shall  not  be  necessary  for  the  plaintiff  to  prove  an  actual 
««»«» tc     entry  under  title,  nor  the  actual  receipt  of  any  profits  of  the  premises 
demanded;  but  it  shall  be  sufficient  for  him  to  show  a  right  to  the 
possession  of  such  premises,  at  the  time  of  the  commencement  of  the 
suit,  as  heir,  devisee,  purchaser  or  otherwise. 
Leaae,  rairy      §  26.  It  shall  uot  be  uecBssary  on  the  trial,  for  the  defendant  to 
&c.        *    confess,  nor  for  the  plaintiff  to  prove,  lease,  entry  and  ouster,  or 
either  of  them,  except  as  provided  in  the  next  section ;  but  this  sec- 
tion shall  not  be  construed  to  impair,  nor  in  any  way  to  affect,  any  of 
the  rules  of  evidence  now  in  force,  in  regard  to  the  maintenance  and 
defence  of  the  action. 
ouFior  to  be      $  27.  If  the  action  be  brought  by  one  or  more  tenants  in  common, 
£^in  cLei.  or  joint  tenants,  against  their  co-tenants,  the  plaintiff,  in  addition  Ui  au 


•• 


CHAP,  r.]  THE  STATE  OP  NEW-YORK.  gffj 

other  evidence  which  he  maj  be  bound  to  give,  shall  be  required  to  title  i. 
prove  on  the  trial  of  the  cause,  that  the  defendant  actually  ousted  ^^^V^^/ 
sttdi  plaintifi^  or  did  some  other  act  amounting  to  a  total  denial  of 
his  right  as  such  co-tenant. 

S  28.  If  the  action  be  brought  against  several  defendants,  and  a  vordict  npon 
jomt  possession  of  all  be  proved,  the  plaintiff  shall  be  entitled  to  a  mSS^K^*" 
verdict  against  all,  whether  they  shall  have  pleaded  separately  or 
jointly. 

S  29,  When  the  action  is  against  several  defendants,  if  it  appear  Bevwai  and 
on  the  trial,  that  any  of  them  occupy  distinct  parcels  in  severalty,  or  wei^Mr' 
joiotiy,  and  that  other  defendants  possess  other  parcels  in  severalty,  or 
jointly,  the  plaintiff  shall  elect  at  the  trial  against  which  he  will  pro- 
ceed ;  which  election  shall  be  made  before  the  testimony  in  the  cause 
shall  be  deemed  closed ;  and  a  verdict  shall  thereupon  be  rendered 
fcr  the  defendants  not  so  proceeded  against 

S  90.  In  the  following  cases,  the  verdict  shall  be  rendered  as  fol-  veniictin 

I  certain  caNi. 

1.  If  it  be  shown  on  the  trial,  that  all  the  plainti£&  have  a  right  to  when  for  aii     /  / 
Tecover  the  possession  of  the  premises,  the  verdict  in  that  respect       ^ 

shall  be  for  the  plaintiffi  generally : 

2.  If  it  appear  that  one  or  more  of  the  plaintiffs  have  a  right  to  the  when  for 
possession  of  the  premises,  and  that  one  or  more  have  not  such  right,  ortiMliito  ^^^ 
the  verdict  shall  specify  for  which  plaintiff  the  jury  find,  and  as  to 

which  plaintiff  they  find  for  the  defendant : 

8.  If  the  verdict  be  for  any  plaintiff,  and  there  be  several  defend-  Aninet  what 
ants,  the  verdict  shall  be  rendered  against  such  of  them  as  were  in  *®"  *°  * 
possession  of  the  premises,  or  as  claimed  title  thereto,  at  the  com- 
mencement of  the  action : 

4.  If  the  verdict  be  for  all  the  premises  claimed,  as  specified  in  when  to  be 
the  declaration,  it  shall  in  that  respect  be  for  such  premises  gene-  ^^^ 
rally: 

6.  If  the  verdict  be  for  a  part  of  the  premises  described  in  such  wbentobe 
declaration,  the  verdict  shall  particularly  specify  such  part,  as  the  pn£!^ 
same  shall  have  been  proved  with  the  same  certainty  herein  before 
required  in  the  declaration,  in  the  description  of  the  premises  claim- 
ed: 

s.  If  the  verdict  be  for  an  undivided  share  or  interest  in  the  pre-  irndiYid«4 
iiQises  claimed,  it  shall  specify  such  share  or  interest;  and  if  for  an 
undivided  share  in  a  part  of  the  premises  claimed,  it  shall  specify 
such  share,  and  shall  describe  such  part  of  the  premises  as  herein  be* 
fore  required : 

7.  TTie  verdict  shall  also  specify  the  estate  which  shall  have  been  ^SSrlei- 
wtabKshed  on  the  trial,  by  the  plaintiff  in  whose  lavor  it  shall  be  ^^' 
rendered,  whether  such  estate  be  in  fee,  for  his  own  life,  or  for  the 
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TfTLB  L  life  of  anoUittr,  staliDg  such  liyes,  or  whether  it  be  a.tem  for  yem, 
^^'^^^^^  and  specifying  the  duration  of  such  term. 

Expintiunof     $  31.  If  the  right  or  title  of  a  plainti£f  in  ejectment  «q>ire  after 

u£  Mora    the  commencement  of  the  suit,  but  before  trial,  the  verdict  shall  be 

^  '  returned  according  to  the  fiict,  and  judgment  shall  be  entered  that  he 

recorer  lus  damages  by  reason  of  the  withholding  of  the  premises  bj 

the  defendant,  to  be  assessed ;  and  that  as  to  the  premises  claimed, 

the  defendant  go  thereof  without  day. 

M^rifTiiS^  ^  ^*  "^^  acti<»i  of  ejectment  shall. not  be  abated  by  the  death 
of  any  plaintid^  or  of  one  of  several  defendants,  after  issue  and  be- 

^  fore  verdict  or  judgment;  but  the  same  proceedings  may  be  had  as  in 

other  actions,  to  substitute  the  names,  of  those  ^o  may  succeed  to 
the  title  of  the  plaintiff  so  dying,  in  which  case,  the  issue  shall  be 
tried  as  between  the  ordinal  parties ;  and  in  case  of  the  death  ofa 
defendant,  the  cause  shall  proceed  against  the  other  defendants. 

Fonnof  S  33.  lu  Cdsos  whcro  no  other  provision  is  made,   the  judgWBt 

^^"*'     in  the  action,  if  the  plaintiff  prevail,  shall  be,  that  the  plaintiff  re* 
cover  the  possession  q(  the  premises,  according  to  the  verdict  of  the 
jury,  if  there  was  such  verdict ;  or  if  the  judgment  be  by  default,  ac- 
cording to  the  description  thereof  in  the  declaration,  with  costs  to  be 
taxed. 
Form  oTwrit     $  34.  The  plaintiff  rcoovering  judgment,  shall  be  entitled  to  a  writ 
oriK>s>e««ioii.  ^^  poasession  which  shall  be  substantially,  in  the  following  form : 
<«The  People,  Sue.   To  the  Sherifl;  &c. 

Whereas  A.  B.  has  lately,  in  our  supreme  court  of  judicature,  [or 
^  in  the  court  of  common  pleas  held  in  and  for  the  county  of  >' 

as^the  case  may  be,]  by  die  judgment  of  the  said  court,  recovered 
against  C.  D.  one  messuage,  &c.  [describing  the  premises  recovered, 
with  the  like  certainty  as  above  provided,]  which  said  premises  have 
been,  and  are  still  unjustly  withheld  from  the  said  A.  B.  by  the  said 
C.  D.  whereof  he  is  convicted,  as  appears  to  us  of  record ;  and  for^ 
much  as  it  is  adjudged  in  the  said  court  that  the  said  A.  B.  have  exe* 
cution  upon  his  said  judgment  against'  the  said  C.  D.,  according^ 
the  force,  form  and  c^ect  of  his  said  recovery;  therefore  we  com- 
mand you,  that  without  delay,  you  deliver  to  the  said  A.  B.  posses- 
sion of  the  said  premises  so  recovered  with  the  appurtenances;  and 
that  you  certify  to,  &c.  at,  &c.  on,  &c.  in  what  manner  you  shall 
have  e(s:ecuted  this  writ  [If  there  be  costs  to  be  collected,  the  pr<^ 
per  clause  may  be  here  inserted,  or  a  separate  execution  may  be  is- 
sued therefor.] 
Witness,  &c." 

cojto  how  ^      5  36.  Upon  a  judgment  against  the  plaintiff,  or  <me  or  more  plwn- 

i^aintiflT.  "^    tii&,  in  cases  where  they  shall  be  liable  for  costs,  execution  £>r  the 

collection  of  the  same,  shall  be  issued  as  upon  judgments  in  personal 
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actms;  and  the  proceeding  by  attachment  for  the  collection  of  sodi  title  i. 
costs,  is  hereby  abolished.  v^V^i/ 

0  86.  Eyery  judgment  in  the  action  of  ejectment,  rendered  upon  a  ^^  of 
rerdict,  shall  be  oonclusiye  as  to  the  title  established  in  such  action,  rs^u 
upon  the  party  against  whom  the  same  is  rendered,  and  against  all 
persons  claiming  fr(»n,  through  or  under  such  party,  by  title  accruing 
afittthe  conomencement  of  such  action,  subject  to  the  ^Lceptions  here- 
in after  contained. 

S  37.  The  court  in  which  such  judgment  shall  be  rendered,  at  any  New  tiiaii 
time  within  three  years  thereafter,  upon  the  application  of  the  party    ^  ^^ 


agsinst  whom  the  same  was  rendered,  his  heirs  or  assigns,  and  up<Mi  /Z^tV^  Zs^ 
wqent  of  all  costs  and  damages  recorered  thereby,  shall  vacate  such  ^ 

judgment  and  grant  a  new  tnal  in  such  cause.  And  tbe  court  upon 
sqjbsequent  application  made  within  two  years  after  the  rendering  of 
the  second  judgment  msaid  cause,  if  saiisnedthat  justice  will  be  there- 
by promoted,  and  the  rights  of  the  parties  more  satisfactorily  ascertain- 
ed and  establisbfida  ^^7  vacate  the  judgment  and  grant  another  new 
trial.  But  no  more  than  two  new  trials  shall  be  granted  under  this 
section. 

%  38.  Every  judgment  in  ejectment  rendered  by  default,  shall,  from  Effect  of 
and  after  three  years  from  the  time  of  docketing  Uie  same,  be  oonclu-  SrfSST^  ^ 
sive  upon  the  defendant,  and  upon  all  persons  clain^gfrom  or  through 
him  by  tide  accruing  after  the  commencement  of  the  action.    But  n«w  trial, 
within  five  years  after  the  docketing  of  such  judgment,  on  the  applica- 
tion of  the  defendant,  his  heirs  or  assigns,  and  upon  payment  of  all 
costs  and  damages  recovered  thereby,  the  court  may  vacate  such  judg- 
ment and  grant  a  new  trial,  if  such  court  shall  be  satisfied  that  justice 
will  be  promoted,  and  the  rights  of  the  parties  more  satisfactorily  as- 
certained and  established. 

%  39.  But  if  the  defendant  in  such  acticm,  at  the  time  of  the  docket-  ExoepUon  to 
ing  of  the  judgment  by  default,  be  either,  ^  •***^^"- 

1.  Witi^  the  age  of  twenty-one  years :  or, 

2.  Insane:  or, 
<•  Imprisoned  on  any  criminal  charge,  or  in  execution  npon  some 

conviction  of  a  criminal  offence,  for  any  term  less  than  for  life :  or, 

4.  A  married  wonoan : 

The  time  during  which  such  disability  shall  continue,  shall  not  be 

"deemed  any  portion  of  the  said  three  years ;  but  any  such  persmi  may 

bring  an  action  for  the  recovery  of  such  premises  after  that  time,  and 

within  three  years  after  such  disability  shall  be  removed,  but  not  after 

that  period. 

S  40.  If  the  person  entitled  to  commence  such  aetion,  shall  die  dur-  n,. 
ing  the  continuance  of  any  disability  specified  in  the  preceding  sec- 
tion, and  no  determination  or  judgment  be  had  of  or  upon  the  title, 
right  or  action  so  to  him  accrued,  his  heirs  may  commence  such  action. 
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TITLE  1.  after  the  time  above  limited  for  that  purpose,  and  within  dtree  yean 
after  his  death. 


PoMeMion  §  41.  If  the  plaintiff  shall  have  taken  possession  of  the  premi- 
ry  on  new  SOS,  bj  virtuo  of  any  recovery  in  ejectment,  such  possession  shall  not 
in  any  way  be  affected  by  the  vacating  of  any  judgment,  as  herein  pro- 
vided ;  and  if  the  defendant  recover  in  anj  new  trial  hereby  authorit- 
ed,  he  shall  be  entitled  to  a  writ  of  possession,  in  the  same  mannsr  as 
if  he  was  plaintiff. 

Eridence  on  §  42.  Upon  any  new  trial  granted  as  herein  provided,  the  defen- 
dant may  show  any  matters  in  bar  of  a  recovery,  which  he  might 
show  to  entitle  him  to  the  possession  of  the  premises,  if  he  were 
plaintiff  in  the  action. 

namaces  to  S  43.  The  plaintiff  recovering  judgment  in  ejectment  in  any  of  the 
bo  recovered.  ^^^^^^^  ^  which  such  action  may  be  maintained,  shall  abo  be  entitled  to 
recover  damages  against  the  defendant  for  the  rents  and  profits  of  the 
premises  recovered.  But  if  such  action  be  brought  for  the  recoveryof 
dower,  the  plaintiff  shall  be  entitled  to  recover  such  damages,  only  in 
the  cases  and  to  the  extent  prescribed  in  the  first  Chapter  of  the  Se- 
cond Part  of  the  Revised  Statutes. 

Mode  of  re-  S  44.  lustead  of  the  action  of  trespass  for  mesne  profits  heretofore 
ImS^uI  ''"^'  used,  the  plaintiff  seeking  to  recover  such  damages,  shall,  within  one 
year  afl;er  the  docketing  of  the  judgment,  make  and  file  a  suggestion 
of  such  claim ;  which  shall  be  entered  with  the  proceedings  thereon, 
upon  the  record  of  such  judgment,  or  be  attached  thereto,  as  a  con- 
tinuation of  the  same. 

Form  of,  fce.  S  45.  Such  suggcstion  shall  be  substantially  in  the  same  form  as  is 
now  in  use  for  a  declaration  in  an  action  of  assumpsit  for  use  and  occu- 
pation, as  near  as  may  be ;  and  it  shall  be  served  on  the  defendant  in  the 
same  .manner  herein  before  prescribed  respecting  the  service  of  a  de- 
claration in  ejectment ;  and  a  rule  to  plead  thereto  shall  be  entered, 
and  notice  thereof  given,  in  the  same  mani^r  as  upon  declarations  ia 
personal  actions. 

Plea  and  do  S  46.  The  defendant  may  plead  the  general  issue  of  non-^ussmnpsit, 
^^^'  and  under  such  plea,  may  give  notice  of,  or  may  plead  specially,  any 
matters  in  bar  of  such  claim,  except  such  as  were  or  might  have  been 
controverted  in  such  action  of  ejectment ;  but  he  may  plead  or  give 
notice  of  a  recovery  by  such  defendant,  or  any  other  person,  of  the 
same  premises,  or  of  part  thereof,  subsequent  to  the  verdict  in  such 
action  of  ejectment,  in  bar  or  in  mitigation  of  the  damages  claimed  by 
the  plaintiff. 

Trial  of  ia-        S  47.  If  any  issue  of  fact  be  joined  on  such  suggestion,  it  shall  be 

•uet,  tte.     t^ied^  j^g  in  other  cases ;  and  if  such  issue  be  found  for  the  plaintiff, 

the  same  jury  shall  assess  his  damages,  to  the  amount  of  the  fMtne 


coT«ry« 


aup.  Y.]         THE  STATE  OF  NEW-YORK.  811 

profits  receired  by  the  defendant  since  he  entered  into  possession  of  title  i. 
the  premises,  subject  to  the  restrictions  herein  after  contained.  Vi^v^/ 

S  48.  On  the  trial  of  such  issue,  the  plaintiff  shall  be  required  to  es-  Faoi«  to  be 
iablidi,  and  the  defendant  may  controvert,  the  time  when  such  defen-  by  piaiDtur. 
dant  entered  into  the  possession  of  the  premises ;  the  time  during 
wluch  he  enjoyed  the  mesne  profits  thereof;  and  the  value  of  such 
pofits;  and  the  record  of  the  recovery  in  the  action  of  ejectment, 
shall  not  be  evidence  of  such  time. 

S  49.  On  such  trial,  the  defendant  shall  have  the  same  ri^ht  to  set  fctroff  by  de- 

'  ^  fendant, 

off  permanent  improvements  made  on  the  premises,  to  the  amount  of 
the  plaintiflPs  claim,  as  is  now  allowed  by  law.  And  in  estimating 
the  plaintiff's  damages,  the  value  of  the  use  by  the  defendant  of  any 
improvements  made  by  him,  shall  not  be  allowed  to  the  plaintiff. 

S  50.  The  plaintiff  shall  not  be  entitled  to  recover  the  rents  and  ^^^^ 
pn^ts  of  the  land  so^  recovered,  for  any  longer  term  than  six  years. 

5  51.  If  no  issue  of  feet  be  joined  on  such  suiOEestion,  or  if  judir-  . 
ment  thereon  be  rendered  against  the  defendant  by  default,  on  de-dofaur^fcc. 
murrer  or  otfierwise,  a  writ  of  inquiry,  to  assess  ^e  value  of  such 
mesne  profits,  shall  be  issued,  of  the  execution  of  which,  the  same  no- 
tice shall  be  given  to  the  defendant,  or  his  attorney,  as  in  other  cases.     ^ 

S  52.  Upon  the  execution  of  such  writ,  the  plaintiff  shall  be  re-  Proeoediogi. 
quired  to  establish  the  same  matters  herein  before  required,  in  the 
case  <^an  issue  being  joined,  and  the  defendant  may,  in  like  manner, 
controvert  the  same,  and  make  any  set-off  to  which  he  shall  be  en- 
titled ;  and  the  jury  shall  assess  the  damages  in  the  same  mapner. 
The  same  proceedings  shall  be  had  on  such  writ,  and  it  shall  be  re- 
turned, as  in  other  cases,  with  the  inquisition  taken  thereon. 

S  53.  Upon  such  inquisition,  or  upon  the  verdict  of  the  jury  in  the  Judgmtnt. 
case  of  an  issue  being  joined,  the  court  shall  render  judgment  as  in 
actions  of  assumpsit  for  use  and  occupation,  which  i^all  have  the  like 
effect  in  all  respects. 

S  54.  If  the  plaintiff  in  ejectment  shall  have  died  after  issue  joined  Procoedings 
^judgment  therein,  his  personal  representatives  may  enter  a  sug-pTainufi;" 
gesti(m  of  such  death,  of  the  granting  letters  testamentary  or  of  admi- 
nistration to  them,  and  may  suggest  their  claim  to  the  mesne  profits 
of  the  premises  recovered,  in  the  same  manner  and  with  the  like  ef- 
fect, as  the  deceased ;  and  the  same  proceedings,  in  all  respects  shall 
be  had  thereon. 

3  55.  If  the  action  be  brought  to  recover  the  dower  of  any  widow,  rb.  on  re- 
which  shall  not  have  been  admeasured  to  her  before  the  commence-  dow^.  °^ 
>>KOt  of  such  action,  instead  of  a  writ  of  possession  being  issued,  such 
phintiff  shall  proceed  to  have  her  dower  assigned  to  her  in  manner 
following: 
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Tixu&s.      1^  Upon  the  fiUyng of  the  record «f  judgiMQt,  tlie  cmrt^ 
^^|]]V  motion  of  the  plaintiff,  shall  appoint  three  reputable  and  diatntereslid 
^MdfaT  fi^eholdersy  commissioners,  for  the  purpose  of  making  admeasureoojBiit 
of  the  dower  of  the  plaintiff,  out  of  the  lands^  described  in  the  record , 
and  the  commissioners  so  appointed,  shall  proceed  in  like  manner, 
possess. the  like  powers  and  be  subject  to  the  like  obligations  and  c<% 
trol,  as  commissioners  appointed  pursuant  to  the  seveath  Title  of  tlw 
eighth  Chapter  of  this  act ; 
Prooeediogi      3.  The  report  of  the  conmiissioners  may  be  appealed  fiom.by  any 
pScu    "^    party  to  the  action,  within  the  same  time,  and  the  like  proceedii^ 
shall  be  ba4  thereupon,  as  are  prescribed  in  the  said  seventh  Title  of 
the  said  eighth  Chapter : 
Writof  pM-      8.  Upon  the  confirmation  of  the  report  of  the  commissioner^  a  writ 
of  possession  shall  be  issued  to  the  sheriff  of  ihe  proper  county,  de- 
scribing the  premises  assigned  for  the  dower,  and  commanding  the 
sheriff  to  put  the  defendant  in  possession  thereof! 

coKa.  8  66.  'fhe  costs  and  expenses  incurred  in  such  admeasuremoit  of 

dower,  shall  be  sulgect  to  the  provisions  contained  in  the  seveDtfa ' 

Title  of  the  eighth  Chapter  of  this  act. 
Ejeetmentby     §  57.  No  actiou  of  ejectment  shall  hereafter  be  maintained  byia 

mortgagee,  or  his  assigns  or  representatives,  for  the  recovery  d  the 

possession  of  the  mortgaged  premises* 


ivvvt 


TITLE  II. 

PROOEEDINQS  TO  COMPEL  THE  DETERMINATION  OP  CLAIMS  TO 

REAL  PROPERTY,  IN  CERTAIN  CASES. 

Sec.  1.  Who  entiUed  to  proceed  under  this  Title. 

2.  Notice  to  be  senred  on  daimant;  ha  contentf. 
*■       8.  Upon  ^nhat  persons  and  how  to  be  serred. 

4.  Bide  for  tnpeannee  of  cUumast,  how  to  be  entered. 
6.  Claimant  to  appear  bj  sernng  notice. 

6.  Judgment  for  want  of  appearance,  &c.;  its  effects. 

7.  Plea  in  bur  of  eeitain  matten;  judgment  thereon,  &e. 

5.  Disclaimer  of  right,  costs  thereon  and  effect  of. 
9.  If  title  claimed,  to  declare  in  ejectment. 

10.  What  to  be  deemed  pleading,  within  the  role. 

11.  Rule  upon  filing  dechuntion  in  ejectment 

12.  Pleadings  and  proceedings  thereon. 
18.  Bight  of  possession  not  required  in  eertain  cases,  &e. 
14.  Effect  of  judgment  in  such  action. 
16.  Writ  of  possession  and  mesne  profits. 
16.  Exception  as  to  reversions,  &c. 

17, 18  &  19.  Proceedings  under  this  Title  against  non-residents  haying  ^geafi- 
20.  In  what  cases  rule  to  appear  and  plead,  may  be  had. 

Who  may        S  1-  «Where  any  person,  singly,  or  he  and  those  whose  estate  ii^ 
proceed.      j^^^  ^^i^j  j^^^  j^^^  g^^  ^j^^^  years  in  the  actual  possession  of  any 

lands  or  tenements,  claiming  the  same  in  fee  or  for  life,  he  may  coo^ 
pel  a  determination  upon  any  claim  which  any  other  person  niay 
make  to  any  estate  in  fee  or  for  life,  in  possession,  reversion  or  r^ 


^ 
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mamder,  to  such  lands  and  tenements,  in  the  manner  and  bj  the  pro-  title  % 
ONdii^  herein  after  specified.  v-^v^b/ 

S  2.  He  shall  senre  a  notice,  subscribed  with  his  name  and  place  NotiMtoiw 
of  residence,  on  such  claimant,  stating, 


1.  His  right  to  the  premises  demanded,  in  a  brief  manner,  and 
wbether  his  estate  therein  is  in  fee  or  for  life,  and  whether  he  holds 
dw  same  as  heir,  devisee  or  purchaser,  with  the  source  or  means  by 
wluch  his  right  immediately  accrued  to  him : 

s.  The  premises  claimed,  with  the  same  certainty  as  herein  before 
required  in  a  declaration  in  ejectment : 

s.  That  such  premises  then  are,  and  for  the  three  years  preceding 
Bodi  notice  have  been,  in  his  actual  possession,  or  in  the  actual  poe- 
Msion  of  himself  and  those  from  whom  he  derives  his  title :  and, 

4.  That  the  person  to  whom  such  notice  is  directed,  unjustly 
claims  Utle  to  such  premises,  and  that  unless  such  person  appear  in 
the  supreme  court  within  the  time,  and  assert  his  claim,  in  the  man- 
ner provided  by  law,  he  and  all  persons  claiming  under  him,  will  be 
ftiever  barred  firom  all  claim  to  any  estate  of  inheritance  or  fireehold^ 
in  possession,  reversion  or  remainder,  to  the  premises  described  in 
such  notice. 

S  S.  Such  notice  can  be  directed  to  and  served,  only,  upon  a  per-  upon  whea 
son  being  at  the  time,  of  full  age  and  not  insane,  nor  imprisoned  on  ^Jt?^ 
iDj  criminal  cbarge  or  conviction,  and  not  being  a  married  woman ; 
snd  it  shall  be  served  by  delivering  a  copy  thereof  personally  to  the 
indiridualto  whom  it  is  directed. 

S4.  Upon  any  day  in  any  term  of  the  supreme  court  after  the  ser-  nabfor 
rice  of  swsh  notioe,  the  person  who  caused  the  same  to  be  served,  on  *i*^*'*"^ 
filing  a  copy  of  such  notice,  with  an  affidavit  of  the  due  service  there- 
of as  herein  required,  may  enter  a  rule  of  course,  requiring  the  per- 
sm  on  whom  such  notice  was  served  to  appear  and  plead  thereto, 
within  brtj  days  after  the  entry  of  such  rule. 

S  6.  Such  appearance  shall  be  made  by  serving  notice  thereof  on  how  lo  ar- 
the  person  in  whose  behalf  such  rule  was  entered,  or  on  his  attor-''^' 
ney. 

SG.  If  such  person  shall  not  appear  and  plead,  within  the  time  jadgmMtfbr 
Ihnited  in  the  rule,  the  court  shall  direct  his  default  to  be  entered,  £§,  aST*^ 
and  jodgment  shall  be' rendered  upon  such  de&ult,  in  like  mannef, 
ttid  with  the  like  effect^  as  if  such  person  had  appeared  and  disclaim!  ^  ^ 
^  as  herein  after  provided ;  except  that  no  costs  shall  be  adjudged 
against  either  party. 

9  7.  Such  person  may  plead  in  bar  of  all  further  proceedings,  that  ctrtdn 
nether  the  party  serving  such  notice,  nor  he  and  those  whose  estate  *^  **  *^ 
^  has,  have  been  in  the  actual  possession  of  the  premises  claimed, 
Sv  three  whole  years  before  the  service  of  such  notice.     And  if  judg- 

▼OL.  n.  40 
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TITLt  S.   9mc.  li.  Who  nay  wsfmatmd  ddted;  iMw  adnHtc^ 
18.  FkMbjdttteidaiitt;  notieeoffpecialmatten. 

17.  BapBoHoM  aad  fiirther  pleading!. 

18.  Prteeedittp  wlien  eo-teoaney  if  denied  hj  defimdart« 

19.  Tiialefiifliie  joined;  amending  petition,  frc. 
90,  Whea  neir  partiee  may  be  made  deftttdaati. 
81.  Their  right  to  trial;  triala  In  other  amendnoaU. 
22.  Proof  and  abetrast  of  title,  in  eaae  of  defiuilt 
28.  ConrttoaaoertuB  anddcterminerigbteofpaitief;  jndgmente. 
24.  PreeeedingiwhenrigiitiOfeomeeannotbenMiefftamed. 

26.  Commieekmen  to  mdke  partition;  rule  therefor. 
28.  Coot  to  Mipply  Taoaneieein  oemmiieioneri. 

27.  Oath  of  oommiffiOMta)  wharand  whan  to  boiled* 

28.  To  make  partition,  or  retnn  tint  it  eaanot  be  made. 

29.  How  to  be  made,  ahares  how  to  bedetignated,  luirejuw,  kc 
90.  Beport  to  be  made,  Jtecontente. 

81.  An  to  meet,  but  nu^jority  may  aet 

82.  TheirfiMtandeipenMe  of  partition,  how  aeoertainedHid  paid. 
88.  Beport  to  be  prored,  dec.  and  filed. 

84.  Settiag  aeide  report  and  appointing  new  eommuiionere. 

85.  Judgment  on  confirmation  of  report;  iti  effeet. 

86.  PerMoa  and  caaee  not  aibeted  by  the  judgment. 

87.  When  premiaee  or  pert  of  them  may  be  ordered  to  be  fold. 

88.  Court  tojdirect  tenu  of  credit  for  certain  portions. 
80.  How  fuch  credit  to  be  focured. 

40.  When  and  in  whoie  namcf  f  qiarate  eeouritiee  to  be  taken. 

41.  fiecuritief  to  whom  to  be  delirered. 

42.  Bale  recpdringcleriK  to  eearoh  for  IneumbrMioec. 
48.  To  feareh  for  and  report  incumbrances;  expenses. 

44.  Portion  of  money  arising  on  sale  of  incumbered  interest,  to  be  brought  into  court. 
4ft.  Application  by  owner  of  fUch  intereet,  for  money. 
48.  Proceedings  thereon  to  ascertain  amount  of  incumbruces. 

47.  Distribution  among  incumbmieers. 

48.  Incumbnucestobe  satisfied  by  deik;  eKpenscf. 
48.  Other  parties  not  to  be  delayed  by  foregoing  proceedings. 

60.  Sale  of  dower  or  other  life  estates  in  premises. 

61.  Suchinterest  to  pass  by  such  fale. 

62.  Grof  f  f  um  to  b4  paid  to  owner,  with  hif  aa sent 
68.  Proceedings  if«0Bsent  be  not  giren. 
64.  Prpportions  to  be  iarested  in  diiferent  cae ea. 
66.  Duty  of  court  when  ownera  of  such  estates  are  unknown. 
68.  Notices  of  salcf  by  commiffioBerf,  how  ghren. 

87.  Mode  of  eondneting  aale. 
68.  Purehaaea  by  commiaaionera  andgnardiana, roid. 
CO.  Beport  of  aale,  how  to  be  made;  itacontenta. 

80.  Order  for  eoBreyancea  en  confirmation  of  aale. 

81.  Conreyancea  to  be  recorded;  their  efihct 

82.  Coata  and  ezpenaea,how  and  to  whom  to  be  paid. 

88.  ProceedaofaalehowtobedlTidedandpaid. 
64.  Sharea  of  known  infimta,  how  diapoaed  of. 
66.  Sharea  of  abaent  and  unknown  ownert. 
6B.  Sharea  of  tenanta  In  dower,  or  for  Ufe,  $tc. 
07.  Security  to  refirad,  may  be  required  firom  paitiea. 
88.  Securitiea  tobe  taken  In  name  of  clerk,  except,  dec 
8B.  Duty  of  cleric  to  recdYemoaiea  and  account. 

70.  Inreatmenta  how  to  be  made;  how  diacharged,  dec 

71.  Suite  thereon,  not  to  abate  by  deadi  of  cleric. 

72.  Coata  of  partition,  how  aaaeaaed  and  ceOected. 
78.  Costa  againat  petitioners  on  non-euit,  dec. 

74.  Bemoral  of  proceedings  firom  comnn^  picas,  dec.  to  aupreme  court. 

75.  Write  of  error  on  judgmenta  in  partition. 

76.  Summona  and  acTcrance  of  co-plaintiff,  dec.  mmeceaaary. 

77.  Ekror  may  be  assigned  by  any  one  plaintiff,  &c. 

78.  Judgment  upon  writ  of  error. 

79.  Power  of  chancery  to  decree  partitiotts  and  sales. 
Proceedinga  to  be  as  herein  before  directed. 
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lBe.81.  EzMpttlMtMlesnaybebjaiMliiB;  MMttdiiigplMringt^fce.  THXBa 

82.  Tdcing  bOIi  u  eonfei led.  \0~\i^^^ 

81.  When  eompensatioik  maybe  decreed. 
M.  Efleetof  deereee  of  eowt 
9.  Appfrii  from  deereei. 

86.  WfteA  piifdita  of infidit  may  MBfeiC  to]peftilioii» 

87.  Order  on  report  of  gnerdieae,  for  conreyeBeee. 
8B.  Efleet  of  deeds;  infimts  ward*  of  eoart,  frc. 

8B.  Appliealionby  eommitteefl  of  famiitliet»  lio.  for  partitioD. 

90.  When  eout  to  anthorice  rtJeatee  to  be  ghm. 

n.  Effeet  of  rach  releaaee. 

A  FroeeedlngB  when  the  atato  it  eo-tenant  wHh  othert. 

81.  Petitkne  aad  BoHeea  to  be  aerred  on  atton^-genenl. 

M.  Phnriaioii  reipeetiiig  elaiaaa  boned  by  limitatioB«,  &e. 

86.  Effect  of  tfaia  title  upon  pendiag  proceeding*. 

S  1.  When  several  persons  shall  hold  and  be  in  the  possession  of  who  nay 
anj  lands,  tenements  or  hereditaments,  as  joint  tenants,  or  as  tenants  that  oowto. 
in  conunon,  in  which  one  or  more  of  them  shall  hare  estates  of  in- 
heritance, or  for  life  or  lives,  or  for  years,  any  one  or  more  of  such 
persons,  being  of  fiill  age,  may  apply  by  petition  to  the  supreme 
court,  or  to  the  court  of  common  pleas  of  the  county  or  the  mayor's 
court  of  the  city,  where  the  premises  are  situated,  for  a  division  and 
partition  of  such  premises,  according  to  the  respective  rights  of  the 
parties  interested  therein ;  and  for  a  sale  of  such  premises,  if  it  shall 
appear  that  a  partition  thereof  cannot  be  made  without  great  prqu- 
dice  to  the  owners.* 

S  S.  If  it  shall  be  represented  to  the  court,  by  any  party  intending  P"^"* 
to  make  such  application,  that  there  are  any  minors,  who  should  be 
parties  to  the  proceedings  thereon,  and  it  shall  be  satisfactorily  prov- 
ed to  the  court,  that  at  least  ten  days'  notice  has  been  served  on  such 
nunors  as  reside  within  this  state,  or  upon  th#>iV  ggpf  pi  ^iinn^inna^  of 
an  intention  to  apply  to  such  court  for  the  order  herein  mentioned, 
audi  court  shall  thereupon  appoint  a  suitable  and  disinterested  person 
to  be  guardian  for  one  or  more  of  such  minors,  whether  the  said  mi- 
nonshaU  reside  in  or  out  of  this  state,  for  the  special  purpose  of  tak- 
ing charge  of  the  interests  of  such  min(Nrs  in  relation  to  the  proceed- 
ing for  a  partition.^  . 

S  S.  The  guardians  so  appointed,  and  ^o  shall  give  bond  as  here-  Timr  potr- 
in  after  directed,  shall  represent  their  respective  minors  in  the  pro-  '"^ 
^icedings  for  partiticm  hereby  authorised,  and  their  acts  in  relation 
^l^ereio,  shall  be  binding  on  such  minors,  and  shall  be  as  valid  as  if 
d<M  by  such  minors  after  having  arrived  at  full  age.^ 

S  4.  Every  guardian  so  appointed,  shall,  before  entering  upon  the  Bond  hy 
execution  of  his  duties,  execute  a  bond,  in  such  penal^,  and  with  gi^ 
*^  surety,  as  the  court  shall  direct,  to  the  people  of  this  state,  con- 
^>^i<)ned  for  the  faithful  discharge  of  the  trust  committed  to  such 
Snardian,  and  to  render  a  just  and  true  account  of  his  guardianship, 
inall  courts  and  places  when  thereunto  required ;  and  before  any 

(1)  lR.L.p.6()7,§l,6frlO.    (2)n».§8. 
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ITiTEL  3. 1  rule  to  plead,  or  any  other  flubseqnent  rule  or  order  shall  be  made, 
^o^^^^^  the  court  shall  be  satisfied  that  such  bond  has  been  exficuted  and 
filed  in  the  office  of  its  clerk.' 

contenteof      $  5.  The  petition  for  a  partition  or  sale  of  any  such  real  estate, 
pwtitiou.      shall  contain  the  following  matters : 

1.  It  shall  particularly  describe  the  premises  sought  to  be  divided 
or  sold : 

2.  It  shall  set  forth  the  rights  and  titles  of  all  persons  interested 
therein,  so  &r  as  the  same  are  known  to  the  petitioner^  inclodiiig  the 
interest  of  any  tenant  for  years,  for  life,  by  the  curtesy,  or  in  dower, 
and  the  persons  entitled  to  the  reversion,  remainder  or  inhecitance 
after  the  termination  of  any  particular  estate  therein,  and  eyery  per- 
son who,  by  any  contingency  contained  in  any  devise,  grant  or  othe^ 
wise,  may  be  or  become,  entitled  to  any  beneficial  interest  in  the  pre- 
mises: and, 

3.  It  shall  be  verified  by  affidavit. 

Paitieitop«-  S  6.  Every  person  having  any  such  interest  as  aforesaid,  whether 
in  posession  or  otherwise,  and  every  person  entitled  to  dower,  in  such 
premises,  if  the  same  has  not  been  admeasured,  may  be  made  party  to 
such  petition. 

Unknown  S  ?•  In  CASo  any  one  or  more  of  such  parties,  or  the  share  or  quan- 
tity of  interest  of  any  of  the  parties  be  unknown  to  the  petitioner,  or 
be  uncertain,  or  contingent,  or  the  ownership  of  the  inheritance  shall 
depend  upon  an  executory  devise,  or  the  remainder  shall  be  a  ood- 
tingent  remainder,  so  that  such  parties  can  not  be  named,  the  same 
shall  be  set  forth  in  such  petition.^ 

cnditon.  S  8.  It  shall  not  be  necessary  to  make  any  creditor  having  a  li^  on 
the  premises  in  question,  or  on  any  part  thereof,  by  judgment,  decree, 
mortgage  or  otherwise,  a  party  to  the  proceedings,  nor  shall  the  parti- 
tion of  the  premises  alter,  afiect  or  impair  the  lien  of  such  creditors, 
except  in  the  cases  provided  for  in  the  next  section. 

ib.«fibetof       3  9.  Where  the  lien  is  on  the  undivided  interest  or  estate  of  any 

partition.  ^  •     t  11 

of  the  parties,  such  lien,  if  partition  be  made  of  the  premises,  flaall 


thereafter  be  a  charge  only  on  the  share  assigned  to  such  party,  and 
such  share  dhall  be  first  charged  with  its  just  proportion  of  the  costs 
of  the  proceedings  in  partition,  in  preference  to  any  such  lien. 
Potitontobo  S  10.  A  copy  of  such  petition,  with  notice  that  the  same  will  be 
presented  to  the  court  on  some  certain  day  in  term,  shall  be  served 
forty  days  previous  to  such  term,  on  all  the  parties  interested  in  sucb 
lands  or  tenements,  who  shall  not  have  joined  in  such  petition,  and 
on  the  -r^nniiflUP  of  such  as  are  minors,  who  shall  have  been  appoint- 
ed in  the  manner  herein  before  directed.'^ 

(8)  1  R.  L.  p.  607,  §  8.    (4)  lb.  §  1, 14  &  15.    <6)  lb.  §  2. 
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Slh  'Fb»  notice  of  such  al>^cKtkm  shall  be  directed  to  all  tbe  ™^^\ 
parties  wkv  are  known  and  whose  interests  are  known,  and  to  thoae  "^^^^^^^ 
who  are  known  bat  whose  interests  are  uncertain,  contingent  or  un-  (iireexK^- 
known,  by  name,  and  generally  to  all  others  unknown,  having  or 
claiming  any  interest  in  such  premises.^ 

S  IS.  If  any  parties,  having  such  interest,  are  unknown,  or  if  either  Notice,  &«. 
of  the  known  parties,  whether  minors  or  of  full  age,  reside  out  of  this  or  ftiMent 
slite,  or  can  not  be  found  therein,  and  such  facts  be  made  to  appear  fmbiubed, 
to  the  coitrt  by  affidavit,  the  petition  and  notice  may  be  served  on  suok 
uidmuwn  or  absent  party,  by  publishing  the  same  for  three  months  . 
(nevious  to  the  presentation  of  such  petition,  once  in  each  week, 
sQOcessively,  in  the  state  paper  and  in  a  newspaper  printed  in  the 
eoanty  where  the  premises  are  situated,  if  there  be  any,  and  if  there 
be  none,  then  in  a  newspaper  printed  in  the  city  of  New- York,  which 
shall  be  equivalent  to  a  personal  service  on  such  known  or  unknown 
parties*    Or  instead  thereof,  with  respect  to  any  known  absent  par-  or  lenrod 
t]r,  such  petition  and  notice  may  be  served  personally,  out  of  this  nSmi  pw^" 
state,  forty  days  previous  to  its  presentation,  without  publishing  the 
same.^ 

S  13.  Upon  the  presentation  of  such  petition,  and  due  proof  being  Roieto  «p- 
loade  of  the  service  or  publication  thereof,  with  notice  as  aforesaid,  swer. 
9Dd  of  the  £u:ts  justifying  the  mode  of  publication,  the  court  shall,  by 
rule,  order  the  parties  interested  in  the  premises,  and  who  did  not  join 
in  such  petition,  whether  known  or  unknown,  and  whether  the  share 
<^  interest  is  known  or  unknown,  or  whether  they  are,  or  may  be- 
come, entitled  to  any  beneficial  interest  in  the  premises  in  reversion, 
remainder,  or  by  any  executory  devise,  contingency  or  otherwise,  to 
appear  and  show  title  to  the  proportions  which  they  may  claim  of  the 
premises  set  forth  in  the  said  petition,  and  to  ailswer  the  said  petition 
within  the  usual  time  allowed  for  pleading  in  the  said  court.'' 

S  14.  Notice  of  such  rule,  and  all  other  notices  in  any  subsequent  s^rnooof 
proceedings,  unless  otherwise  specially  directed,  maybe  served  by  5?.*^**^"" 
affixing  the  same  in  the  office  of  the  clerk  of  the  court,  which  shall 
lie  equivalent  to  personal  service  on  the  party  to  be  affected  thereby. 

S  15.  Any  person  having  any  interest  in  the  premises,  or  having  who  may 
an^  daim  by  which  be  may  become  interested  at  any  future  time,  in  ^^^' 
teversion,  remainder,  or  by  any  executory  devise,  contingency  or  oth- 
erwise, and  whether  such  interest  be  present  and  vested  or  contingent, 
and  whether  such  parties  or  their  interest  be  known  or  unknown, 
roay,  within  the  time  prescribed  in  such  rule,  or  within  such  further 
time  as  the  court  may  allow  for  the  purpose,  appear  and  answer  to 
the  said  petition  as  to  a  declaration.     If  such  person  be  not  named  as  Row  admit- 
*party  in  the  petition,  he  may  be  admitted  to  appear  and  answer  the 

<6)  1  R.  L.  p.  507,  §  2.    (7)  n>.  §  8  fr  14. 
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TITLES,  same,  as  a  dafendant,  by  the  court  or  bj  any  judge  thereof  in  ynctt- 
^'^'^''^^  tion,  upon  his  petition  accompanied  by  an  affidavit  ct  hia  interest^ 

mM^ird*-  S  16.  Any  party  appearing,  may  plead  either  separately  or  j<»iitly, 
with  one  or  more  of  his  co-defendants,  that  the  petitioners  or  any  of 
them,  at  the  time  of  presenting  such  petition,  were  not  in  the  posses- 
sion of  the  premises  in  question,  or  any  part  thereof;  or  that  the  de- 
fendants or  any  of  them  did  not  hold  the  premises  together  with  the 
petitioners,  at  the  time  of  the  commencement  of  the  proceedings,  as 
alleged  in  the  petition ;  and  under  the  last  mentioned  plea,  the  defen- 
dant pleading  it,  may^give  notice  of  any  special  matter  to  sustain  such 
plea,  and  may  give  evidence  thereof  on  the  trial  as  if  the  same  had 
been  pleaded.^ 

Jl^i^'»ii'»^  S  17.  Replications  and  further  pleadings  may  be  had  between  the 
parties  respectively,  according  to  the  practice  of  the  court,  as  in  per- 
sonal actions,  until  an  issue  or  issues  in  law  or  in  feet,  be  joined  be- 
tween the  said  parties  or  some  of  them.* 

Denial  ofoo-  J  18.  Whenever  the  joint  tenancy  or  tenancy  in  common  of  any 
^»e»i»at.  defendant  shall  be  denied  by  a  co-defendant,  and  it  shall  become  ne- 
cessary to  determine  the  same,  in  order  to  eSect  a  complete  and  final 
partition,  so  fer  as  the  rights  of  the  parties  are  concerned,  the  court 
may  direct  an  issue  to  be  formed  on  the  record,  and  may  direct  the 
jury  to  inquire  into,  try  and  determine  as  well  the  tenancy  of  the  de- 
fendant so  denied,  as  die  odier  issues  joined  on  such  pleadings. 

^J||||!^^^  S  19.  All  issues  so  joined  shall  be  tried,  and  the  like  proceedings 
fer  the  trial  thereof  shall  be  had,  and  bills  of  exception  may  be  taken 
and  demurrers  to  evidence  filed,  and  the  court  may  set  aside  verdicts 

Amndiiv    and  grant  new  trials  therein,  as  in  personal  acti(ms ;  and  eitfier  before 

*'*^^*  or  after  the  trial  of  any  such  issue,  the  court  may  permit  the  petition 
and  all  subsequent  proceedings  to  be  amended,  so  as  to  represent  truly 
the  rights  claimed  by  any  party.* 

Maw  putiM.  ^  20.  The  court  may  allow  any  amendment  of  the  pleadings  or 
proceedings,  so  as  to  make  defendant  thereto,  any  person  who  shall 
have  appeared  in  the  course  of  the  proceedings,  to  be  interested  in  the 
premises,  by  any  will,  deed  or  grant  from  any  person  who  is  a  defend- 
ant in  such  partition,  and  who  might  originally  have  been  made  de- 
fendant, if  his  interest  had  then  existed  or  been  known ;  but  no  per- 
son shall  be  so  made  defendant  without  forty  days'  notice  of  the  mo- 
tion to  that  efiect  being  personally  served  on  him,  or  published  three 
months,  as  in  the  case  of  an  original  application.^* 

TmioftiMir  ^21.  After  any  such  amendment,  any  party  whose  ri^to  are  af- 
fected thereby,  and  who  has  not  had  an  opportunity  to  sustain  his 
claim,  shall  be  entitled  to  have  an  issue  made  up  and  tried,  to  deter- 

(8)  lR.L.p.607,§8«il4.    (9)  lb.  §  8.    (10)  n>.§8»iBdlAWiofl881,p.l2S- 
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mu^fudi  figkt;  and  the  court  maj,  after  an  amendmetot  in  any  oUh  titlbb. 
er  case,  where  it  may  be  deemed  proper,  order  a  trial  to  be  had.^^       \^V%/ 

$f^  If  the  defauk  of  any  of  the  defendants,  whether  known  or  Pro«nite.  or 
unimown,  shall  have  been  entered,  the  court  shall  require  the  petition-  tain  fJS!^ 
en  to  exhibit  proof  of  their  tkle,  and  an  abstract  of  the  conTeyances 
by  whidi  the  same  is  held.  Such  proof  may  be  taken  in  open  court, 
or  kf  the  clerk  thereof,  on  a  reference  for  that  purpose.  And  in  either 
case,  the  proof  given  and  the  abstract  furnished,  shall  be  filed  with 
thederB," 

S  S3.  The  court  shall  ascertain,  from  the  prooft  so  taken,  in  case  Kifhtiofpai- 
•flf  a  defiitdt ;  or  fisom  the  coidession,  by  plea,  of  the  parties,  if  they  ap-  !i£ltailMd,£. 
peered;  or  from  the  verdict  of  the  jury,  by  which  any  issue  of  fact 
flbaB  have  been  tried;  and  shall  declare,  the  rights,  titles  and  interest 
of  die  parties  to  such  proceedings,  plaintifis  as  well  as  defendants,  so 
&r  as  the  same  doll  have  appeared;  and  shall  determine  the  rig^ 
of  the  said  parties  in  such  lands,  tenements  or  hereditaments,  and  give 
jodgpaent  that  partition  be  made  between  such  of  them  as  shall  hare 
^f  ri|^t  therein,  according  to  such  rights.  ^^ 

S  34.  If  after  the  trial  of  any  such  issues,  or  after  jud^ooent  by  de-  wh«n  rifhia 
finilt,  confession  or  otherwise,  against  those  parties  who  are  known,  not  be  luoei- 
the  part  or  interest  of  any  parties  who  shall  not  have  pleaded  in  the 
cause,  whether  known  or  unknown,  in  and  to  such  premises,  shall  not 
bare  appeai!ed  by  the  evidence  in  Uie  cause,  then  the  said  court  shall 
give  judgment  that  partition  be  made,  so  far  as  the  rights  or  interests 
of  the  parties  who  are  known,  and  who  have  appeared  in  the  said 
cause,  have  been  ascertained,  and  the  residue  of  the  premises  shall  re- 
inaia  fer  the  parties  whose  interests  have  not  been  ascertained,  subject 
to  dirision  between  them  at  any  future  time.^' 

$  25.  Whenever  any  judgment  of  partition  shall  be  rendered  as  commiMoih 
aforesaid,  the  court  shall,  by  rule,  appoint  three  reputable  freeholders,  *^ 
commissioners,  to  make  the  partition  so  adjudged,  according  to  the  re- 
sp^ve  rights  and  interests  of  the  parties,  as  the  same  were  ascertain- 
ed and  determined  by  such  court;  and  in  such  rule  the  court  shall 
deogoate  the  part  or  shares  which  shall  remain  undivided,  for  the 
owners  whose  interests  shall  be  unknown  and  not  ascertained.^^ 

S  26.  If  the  perscxis  so  appointed  commissioners,  or  either  of  them,  VMaaeiM. 
sittU  die,  resign  or  neglect  to  serve,  the  court  may,  from  time  to  time, 
appoint  others  in  their  places. 

927.  The  commissioners,  before  proceeding  to  the  execution  of  oau*  of  eom- 
tWr  duties,  shall  severally  be  sworn  or  affirmed,  before  any  officer  JT"*""" 
authorised  to  take  affidavits,  honestly  and  impartially  to  execute  the 
^^M  reposed  in  them,  and  to  make  partition,  as  directed  by  the  court; 

(n)lB.L.p.607,§8,MidLftW8ofl821,p.  122.    (12)  1  R.  L.  p.  0OS»  §  8.    (18)  lb.  § 
»*15.    (14)  n).§8a4. 
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TiTLB  3.  which  oath  shall  be  filed  with  the  clerk  of  the  court,  at,  or  before,  the 
^'^"^'^^^  coming  in  of  the  report  of  such  commissioners.^^ 

Tomake  par-  S  28.  The  commissiooers  shall  forthwith  proceed  to  make  partitioD, 
according  to  the  said  judgment  of ,  the  court,  unless  it  shall  appear  to 
them,  or  any  two  of  them^  that  partition  of  such  real  estate  cannot  be 
made,  without  great  prejudice  to  the  owners  thereof^  in  which  case, 
they  shall  make  a  return  of  such  fact  to  the  court,  in  writing,  under 
their  hands.  ^^ 

How  to  be  S  29.  In  making  partition,  the  commissioners  shall  divide  the  said 
**'  '  real  estate,  and  allot  the  seyeral  portions,  and  shares  thereof  to  the  re- 
spective parties,  quality  and  quantity  relatiyely  considered  fay  them, 
according  to  the  respective  rights  and  interests  of  the  parties  so  ad- 
judged by  the  court,  designating  the  several  shares  and  portions  bj 
posts,  st<Mies,  or  other  permanent  monuments;  and  they  may  employ 
a  surveyor,  with  the  necessary  assistants,  to  aid  them  therein.^' 

Repoit  of  ^  30.  The  commissioners  shall  make  a  full  and  ample  repwt  of 
«"t  ^c*  their  proceedingis,  under  the  hands  of  any  two  of  them,  specif/ing 
therein  the  manner  of  executing  their  trust,  and  describing  the  land 
divided  and  the  shares  allotted  to  each  party,  with  the  quantity,  cour- 
ses and  distances  of  each  share,  and  a  description  of  the  posts,  sUnoi 
or  other  monuments  thereof,  and  the  items  of  their  charges.^^ 

AJltnIn•e^  ^  31.  All  the  commissioners  must  meet  together  in  the  perfcnn- 
ance  of  any  of  their  duties ;  but  the  acts  of  a  majority  so  met,  shall 
be  valid. 

Foei  ftod  M-  ^  32.  The  expenses  of  the  commissioners,  including  the  expoises 
of  a  surveyor  and  his  assistants,  when  they  shall  be  employed,  diall 
be  ascertained  and  allowed  by  the  court;  and  the  amount  thereof,  to- 
gether with  the  fees  allowed  by  law  to  the  commissioners,  shall  be 
paid  by  the  petitioners,  and  shall  be  allowed  to  them  as  part  of  the 
costs  to  be  taxed." 

J^pjJ  to  J«      S  S3.  The  said  report  shall  be  proved  or  acknowledged  before  some 

aiidiu«d.      officer  authorb>ed  to  take  the  proof  of  deeds,  in  the  same  manner  that 

deeds  are  required  to  be  proved  or  acknowledged,  to  entitle  them  to 

be  recorded,  and  shall  be  filed  in  the  office  of  the  clerk  of  the  court.*^ 

s«uiDg  uide     S  34.  On  good  cause  shown,  the  court  may  set  aside  the  report,  aod 
"^      *    appoint  new  commissioners  as  often  as  may  be  necessary,  who  shall 

proceed  in  like  manner  as  above  directed. 
JndfiMnt  oQ     §  35.  Upon  any  report  of  the  commissioners  being  confirmed  by 

the  court,  judgment  shall  thereupon  be  given,  that  such  partition  be 

firm  and  effectual  forever,  and  such  judgment  shall  be  binding  and 

conclusive, 

1.  On  all  parties  named  therein,  and  their  legal  representatives, 

who  shall,  at  the  time,  have  any  interest  in  the  premises  divided,  as 

(15)  1  R.  L.  p.  608,  §  3  &  4.    (16)  lb.  §  4. 
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owners  in  fee,  or  as  tenants  for  years,  or  as  entitled  to  the  reversion,  title  3. 
remainder  or  inheritance  of  such  premises  after  the  termination  of  any  ^•^^^'^'^^ 
particular  estate  therein ;  or  who,  by  any  contingency  contained  in 
any  will  or  grant  or  otherwise,  may  be  or  may  become  entitled  to  any 
beneficial  interest  in  the  premises ;  or  who  shall  have  any  interest  in 
any  undivided  share  of  the  prenuses,  as  tenant  for  years,  for  life,  by 
the  curtesy,  or  in  dower: 

2.  On  all  persons  interested  in  the  premises,  who  may  be  unknown, 
to^om  notice  shall  have  been  given  of  the  application  for  partition, 
by  such  publication  as  is  herein  before  directed :  and, 

8.  On  all  other  persons  claiming  from  such  parties,  or  persons  or 
eithe^  of  them.^'' 

$  36.  But  such  judgment  and  partition  shall  not  afiect  any  tenants,  vmwmt  aoa 
er  persons  having  claims  as  tenants,  in  dower,  by  the  curtesy  or  for  ftctwu 
life,  to  the  whole  of  the  premkes  which  shall  be  the  subject  of  such 
partitiim ;  nor  shall  such  judgment  and  partition  preclude  any  person 
except  such  as  are  specified  in  the  last  section,  from  claiming  any 
title  to  the  premises  in  question,  or  from  controverting  the  title  or  in- 
terest of  the  parties,  between  whom  such  partition  shall  have  been 
made.^^ 

S  S7.  If  the  commissioners  so  appointed,  shall  report  to  the  court,  sa<e  of  pr^ 
that  the  lands,  tenements  or  hereditaments,  of  which  partition  shall  of  thm. 
have  been  directed  as  aforesaid,  are  so  situated,  or  that  any  distinct  lot, 
tract  or  portion  thereof,  is  so  situated,  that  a  partition  thereof  cannot 
be  made,  without  great  prejudice  to  the  owners  of  the  same;  and  if 
the  court  shall  be  satisfied  that  such  report  is  just  and  correct,  the 
court  may  thereupon,  by  a  rule  to  be  entered  on  the  filing  of  the  said 
report,  order  the  commissioners  to  sell  the  premises  so  situated,  at  pub- 
lic auction,  to  the  highest  bidder,^^ 

S38.  The  court  diall  direct,  in  such  order,  the  terms  of  credit  Temn  of ««- 

■  Cut* 

wmdi  may  be  allowed,  for  any  portions  of  the  purchase  money  of 
which  it  shall  think  proper  to  direct  the  investment,  and  for  such  por- 
tions of  such  purchase  money,  as  are  required  by  the  provisions  here- 
in after  contained,  to  be  invested  for  the  benefit  of  any  unknown  own- 
ers, any  infantB,  any  parties  out  of  the  state,  or  any  tenants  for  life,  in 
dower  or  by  the  curtesy. 

S  39.  The  portions  of  the  purchase  money  for  which  credit  shall  cndit*  how 
bave  been  so  allowed,  shall  always  be  secured  at  interest,  by  a  mort- 
gage of  the  premises  sold,  by  a  bond  of  the  purchaser,  and  by  such  oth- 
er security  as  the  court  shall  prescribe. 

S  40.  The  conunissioners  may  take  separate  mortgages  and  other  scpanitoM- 
Mcurities,  for  such  convenient  shares  or  portions  of  the  purchase  mo- 

^7)  as  are  directed  by  the  court  to  be  invested  as  aforesaid,  in  the 

*"  -  ■■  I         .»..  ■  ■        ■■ 

(17)  1  R.  L.  p.  606^  §  4.    (18)  lb.  $  S,  4  &  16.    (19)  lb.  §  6. 
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tfTLBf.  name  of  the  olerk  of  the  court  and  liis  Buooessors  in  offie^,  or  of  any 
^'^^"'^^'^^  one  of  sttch  clerks,  and  for  «uch  shares  as  any  known  owner  of  fitU 
age  ahall  desire  to  have  so  invested,  in  the  names  of  such  owners. 

To  wkomto      S  41.  Upon  such  sales  bemg  confirmed,  as  herein  after  mentioned, 
*  the  said  commissioners  shall  deliver  such  mortgages  or  other  securi- 
ties, to  the  clerk  of  the  court,  or  to  the  known  6wners  whoee  riiares 
were  so  invested. 

S  4S.  When  commissioners  shall  have  been  appointed  to  make  par- 
tition, any  party  in  the  suit  may  enter  a  rule,  requiring  the  clerk  of 
the  court  to  ascertain  and  report,  whether  the  shares  or  interests  in  the 
premises,  of  the  parties  in  such  suit,  are  subject  to  any  lien  or  incum- 
brance, by  judgment,  decree  or  mortgage,  or  sale  under  execution, 
or  otherwise.  And  if  such  rule  shall  not  have  been  entered  by  any 
party,  the  court  shall  make  an  order  to  the  same  etlect,  before  any  o^ 
der  for  the  sale  of  the  premises,  or  any  part  thereof,  shall  be  made* 

ctork*!  duty.  S  43.  The  clerk  to  whom  such  reference  shall  be  made,  Asil  tta- 
mediately  cause  the  necessary  searches  to  be  made,  in  all  proper  offi- 
ces in  which  incumbrances  may  by  law  be  docketed,  filed,  registered 
or  recorded,  and  shall  report,  with  all  convenient  speed,  the  names  of 
the  creditors,  the  nature  of  the  incumbrances,  the  dates  thereof,  and 

Espeotm,  fj^  several  amounts  appearing  to  be  due  thereon.  The  clerk's  fee 
and  the  expenses,  of  such  seardieB,  diall  be  advanced  to  the  clerk  by 
the  petitioners. 

GortaSa  mo-  S  44.  If  it  AM  appear  by  such  report,  that  there  are  any  exiettiog 
il^^tiDto  incumbrances  upon  the  estate  or  interest  in  the  premises  of  any  party 
named  in  the  proceedings  in  the  suit,  the  court  shall,  in  the  order  of 
sale,  direct  the  commissioners  to  bring  into  court,  and  pay  to  tibe  clerk 
thereof,  the  portion  of  the  monies  arising  from  the  sale  of  the  estate 
and  interest  of  such  party,  after  deducting  the  portion  of  tfie  costs, 
charges  and  expenses  to  which  it  shall  be  liable. 

Appfieation       S  45,  Such  party  may  apply  to  the  court  to  order  such  monies,  or 
**  **'         such  part  thereof  as  he  shall  claim,  to  be  paid  to  him ;  which  appli- 
cation shall  be  accompanied, 

1.  By  his  own  affidavit,  stating  the  true  amount  actually  due  on 
each  incumbrance,  the  owner  of  such  incumbrance,  and  his  residence, 
as  fiir  as  known  to  such  party: 

2.  By  proof,  by  affidavit,  of  the  due  service  of  a  notice  on  each 
owner  of  any  incumbrance,  of  the  intention  to  make  such  application, 
at  least  fourteen  days  previously.  If  such  owner  reside  in  this  state, 
such  notice  shall  be  served  personally,  or  if  he  be  absent  from  his  ren- 
dence,  by  leaving  a  copy  tiMsre,  with  some  person  of  proper  age.  u 
such  owner  reside  out  of  this  state,  such  notice  may  be  served  cm  bim 
personally,  twenty  days  previously  or  by  publishing  the  same  ia  ^ 
state  paper  four  weeks  successively,  once  in  each  week. 
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S  46.  Upon  inch  application  and  proof  of  notice  being  miidS)  tbe  titlcb. 
t<Nirt  riiall  proceed  to  hear  the  proofs  and  allegations  of  the  parties.  ^I^^^o^^ 
ff  any  question  of  ftct  shall  arise,  which,  in  the  opniion  of  the  oonrt,  ^i»«nw. 
t^umot  be  sati^ctorilj  determined  without  a  trial  bj  juiy,  the  court 
shall  award  a  feigned  issue,  to  be  tried  as  in  other  cases.    The  costsof 
such  trial  shall  be  paid  by  the  party  fidling;  which  payment  shall  be 
enforced  by  attachment,  as  in  other  cases. 

S  47.  When  the  amount  of  existing  incumbrances  shall  have  been  Diitribotion 
ascertained,  the  court  shall  proceed  to  order  a  distribution  of  tbe  mo-^^"'^'"'^' 
nies  so  brought  into  and  remaining  in  court,  among  the  several  credi- 
tors having  such  incumbrances,  according  to  the  priority  thereof  res- 
pectively. 

S  48.  Hie  clerk  6r  other  officer  of  the  court  by  whom  any  sudi  in-  ckrk  to  dit- 
cumbrance  shall  be  paid  off,  shall  procure  satiflbction  thereof  to  be  M^Sra^. 
a<teowledged,  in  the  form  required  by  law,  and  shall  cause  such  in- 
cumbFramce  to  be  duly  satisfied  or  cancelled  of  record,  and  shall  defray 
Ae  e:cpense8  thereof  out  of  the  portion  of  the  monies  in  court  belong- 
ing to  the  party  by  whom  such  incumbrance  was  payable. 

S  49.  The  proceedings  to  ascertain  and  settle  the  amount  of  incum-  othw  mniM 
brances  as  herein  provided,  shall  not  affect  any  other  party  in  such  ^£,    ^ 
suit  £>r  partition,  nor  delay  the  paying  over  or  investing  of  monies  to  or 
for  the  benefit  of  any  party  upon  whose  estate  in  the  premises  there 
riiall  not  appear  to  be  any  existing  incumbrances. 

S  50.  Whenever  the  estate  of  any  tenant  in  dower,  or  by  the  curte-  s«iaof  dow- 
sy,  or  for  life,  to  the  whole  or  any  part  or  share  of  the  premises  in  ,","^^22  in 
question,  has  been  admitted  by  the  parties,  or  ascertained  by  the  court,  p'*'^'^ 
to  be  eSsiisting  at  the  time  of  the  order  for  such  sale,  and  the  person 
entitled  to  such  estate  has  been  made  a  party  to  the  proceedings,  the 
court  shall  first  consider  and  determine,  under  all  the  circumstances 
of  the  case,  whether  such  estate  ought  to  be  excepted  fi*om  such  sale, 
or  whether  the  same  should  be  sold;  and  in  maldng  such  determina- 
tikio,  they  shall  have  regard  to  the  interests  of  all  the  parties.^ 

S  51.  If  a  sale  of  the  premises  including  such  estate,  shall  be  or-ib. 
dered,  the  estate  and  interest  of  every  such  tenant  or  person  shall 
pass  thereby ;  and  the  purchaser,  his  heirs  and  assigns,  shall  hold 
such  premises  fi'ee,  and  discharged  from  all  claims  by  virtue  of  any 
such  estate  t>r  interest,  whether  the  same  be  to  any  undivided  share 
<^a  joint  tenant^  or  tenant  in  common,  or  to  the  whole  or  any  part  of 
the  preaaises  sold;^ 

§  58.  Upon  such  sale  being  made  of  any  such  interest  or  estate,  p«jmont(o 
the  court  shall  direct  the  payment  of  such  sum  in  gross,  out  of  the  JS""  "^^ 
proceeds  thereof^  to  ibe  person  entitled  to  such  estate  in  dower,  te- 

moty  by  the  curtesy,  or  tenancy  for  life,  as  shall  be  deemed,  upon 

'■■■-- — — — - — — — — —        - 1  ■  ■.■-■■.■       I .  I  m 

(SO)  JUwB  of  1814,  p.  24S,  §  1;  1  R.  L.  p.«18»  §16. 
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TITLES,  the  principles  of  law,  applicable  to  annuities,  a  reasonable  satis&c- 

^^•^^^^^^^  lion  for  such  estate  or  interest,  and  which  the  person  so  entitled  shall 

consent  to  accept  in  lieu  thereof,  by  an  instrument  under  seal,  dalf 

acknowledged  or  proved  in  the  manner  that  deeds  are  required  to  be 

proved,  to  entitle  them  to  be  recorded.^^ 

Sw?m&  S  6S.  In  case  no  such  consent  be  given  at  or  before  the  coming  in 
notfiiTMi.  ^f  ^  report  of  sale  bj  the  commissioners,  then  the  court  shall  ascer- 
taiil  and  determine  what  proportion  of  the  iM*oceed8  of  such  sale,  after 
deducting  all  expenses,  will  be  a  just  and  reasonable  sum  to  be  in- 
vested for  the  benefit  of  the  person  entitled  to  such  estate  or  interest 
in  dower,  by  the  curtesy,  or  for  life  ;  and  shall  order  the  same  to  be 
brought  into  court,  for  that  purpose.^^ 

Proportiom       $  54.  The  proportious  of  the  proceeds  of  such  sale,  shall  be  a8ce^ 
«!.  tained  and  determined,  in  the  several  cases  as  follows : 

ineutof  1.  If  an  estate  in  dower  shall  have  been  included  in  such  order  of 
sale,  its  proportion  shall  be  one-third  of  the  proceeds  of  the  sale  of 
the  premises,  or  of  the  sale  of  the  undivided  share  in  such  premises, 
upon  which  such  claim  of  dower  existed : 
ErtatwfOT  2.  If  an  estate  by  the  curtesy,  or  other  estate  for  life,  shall  be  in- 
cluded in  such  order  of  sale,  its  proportion  shall  be  the  whole  pro- 
ceeds of  the  sale  of  the  premises,  or  of  the  sale  of  the  undivided  share 
thereof,  in  which  such  estate  shall  be : 

And  in  all  cases,  the  proportion  of  the  expenses  of  the  proceedings 
shall  be  deducted  firom  the  proceeds  of  such  sale. 

yjjpj^^n  S  56.  If  the  persons  entitled  to  any  such  estate  in  dower,  by  the 
curtesy  or  for  life,  be  unknown,  the  court  shall  take  order  for  the  pro- 
tection of  the  rights  of  such  persons,  in  the  same  manner,  as  iar  as 
may  be,  as  if  they  were  known  and  had  appeared. 

Notie«  of  $  66.  The  commissioners  shall  give  notice  of  any  sale  to  be  made 
by  them,  for  the  same  time  and  in  the  same  manner  as  is  required  by 
law  on  sales  of  real  estate  by  sherifis  on  execution. 

JJJJ^Jj  S  67.  The  terms  of  such  sale  shall  be  made  known  at  the  time ; 
and  if  the  premises  consist  of  distinct  buildings,  fin-ms  or  lots,  they 
shall  be  sold  separately. 

cominiaion.      g  58,  Neither  of  the  said  commissioners,  nor  any  person' for  Ae 

en  and  guar-  '  "^    »  A' 

dianaaotto  benefit  of  Cither  of  them,  shall  be  interested  in  the  purchase,  nor  en- 
rectly  nor  indirectly  purchase  any  of  the  premises  sold,  nor  sbaU  any 
guardian  of  any  infant  party  in  such  suit,  purchase,  or  be  interested 
in  the  purchase  of,  any  lands  being  the  subject  of  such  suit,  except  v>r 
the  benefit  or  in  behalf  of  such  infant ;  and  all  sales  contrary  to  the 
provisions  of  this  section  shall  be  void. 

aeport  of  g  59.  After  completing  such  sale,  the  commissioners  shall  report 
the  same  to  the  court  on  their  oath,  with  a  description  of  the  iiSsr^ 

(21)  hKw  ori814,  p.  249,  §  1;  1  R.  L.  p.  N8,  §  IS. 
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perceb  of  land  sold  to  each  purdmser,  the  name  of  such  purchaser,  title  3. 
and  the  price  bid  by  him ;  which  report  shall  be  filed  in  the  court,^*  v,^v^h/ 

$  60.  If  such  sales  be  approved  and  confirmed  by  the  court,  an  or-  ^^•'  ^' 

**  ''  '  eonveyaneai. 

der  shall  be  entered,  directing  the  commissioners,  or  any  two  of  them, 
to  execute  conveyances  pursuant  to  such  sales;  which  they  are  here- 
by authorised  to  do.^ 

S  61.  Such  conveyances  so  executed,  shall  be  recorded  in  the  conTeyancM 
county  where  the  premises  are  situated ;  and  shall  be  a  bar,  both  in  wl 
law  and  equity,  against  all  persons  interested  in  such  premises  in  any  '^'^  ^^^  ^ 
way,  who  shall  have  been  named  as  parties  in  the  said  proceedings; 
and  against  all  such  persons  and  parties  as  were  unknown,  if  notice 
shall  have  been  given  of  the  application  for  partition,  by  such  publi- 
cation as  is  herein  before  directed;  and  against  all  other  persons 
claiming  from  such  parties,  or  either  of  them.^ 

S  6£.  The  costs  and  expenses  of  the  proceedings,  i^all  be  deduct-  coiti  and 
ed  firom  the  proceeds  of  every  sale  made  by  the  commissioners ;  and  ^"^^'"^ 
shall  be  by  diem,  in  the  first  instance,  paid  to  the  petitioners  or  their 
attorney.^ 

5  63.  The  proceeds  of  every  such  sale,  after  deducting  the  costs,  MnbaiioB, 
shall  be  divided,  among  the  parties  whose  rights  and  interests  shall  eeedi  of mi«. 
have  been  sold,  in  proportion  to  their  respective  rights  in  the  premi- 
ses ;  and  the  shares  of  such  of  the  said  parties  as  are  of  full  age,  shall 
be  paid  to  them  or  their  legal  representatives,  by  the  commissioners, 
or  shall  be  brought  into  court  for  their  use.^ 

S  64.  Where  any  of  such  known  parties  are  infants,  the  court  may  si»re«  pr 
in  its  discretion,  direct  the  share  of  such  infant  to  be  paid  over  to  the  £uita. 
general  guardian,  or  to  be  invested  in  permanent  securities  at  inte- 
rest, in  the  name  and  for  the  benefit  of  such  infant. 

S  65.  Where  any  of  the  parties  whose  interests  have  been  sold,  ^^^^. 
are  absent  from  the  state,  without  legal  representatives  in  this  state,  abMot  own- 
er are  not  known  or  named  in  the  proceedings,  the  court  shall  direct 
the  shares  of  such  parties  to  be  invested  in  permanent  securities  at  in- 
terest,' for  the  benefit  of  such  parties,  until  claimed  by  them  or  their 
legal  representatives.^ 

S  66*  Where  the  proceeds  of  a  sale,  belonging  to  any  tenant  inTeouiuiia 
dower,  or  by  the  curtesy,  or  for  life,  shall  be  brought  into  court,  as  ufe. 
herein  before  directed,  the  court  shall  direct  the  same  to  be  invested 
in  permanent  securities  at  interest,  so  that  such  interest  shall  annual- 
ly be  paid  to  the  parties  entitled  to  such  estates,  during  their  lives  re- 
spectively.^* 

S  67.  The  court  may,  in  its  discretion,  require  all  or  any  of  the  ^'^y  ^ 
parties,  before  they  shall  receive  any  share  of  the  monies  arising  from 

(22)  1 R.  L.  p.  510,  §  5.    (28)  lb.  §  6.    (24)  lb.  §  7. 


REVISED  STATUTES  OF  [PABcra. 

TiTLB  9.  mck  sale,  to  give  security  to  the  sitishciixm  of  such  onirt,  to  refiuid 
^'^'^''^^  the  iaid  share  with  interest  thereon,  in  case  it  sbail  thereafter  appear 
that  such  party  was  not  entitled  thereto.^^ 

In  whftt  $  68«  Where  any  secority  is  directed  to  be  taken  by  a  coort,  or 

riiiwtobe    any  investment  to  be  made,  or  any  secority  shall  be  taken  by  com- 
missioners on  the  sale  of  any  real  estate  as  herein  before  directed,  ex- 
o^t  where  provision  shall  be  made  for  taking  the  same  in  the  name 
of  any  known  owner,  the  bonds,  mortgages,  or  other  evidences  there- 
of  shall  be  taken  in  the  name  of  the  clerk  of  the  court,  and  his  soe- 
•cessor  in  office,  who  shall  hold  the  same  by  virtue  of  their  req)ectiye 
offices,  and  shall  deliver  them  to  their  successors. 
Clerk  to  ro-       S  69.  Sudi  clerks  shall  receive  the  interest  or  principal  of  aiqr 
^^t^ut,  soma  as  they  become  due,  and  apply  or  re-invest  the  same,  accordiog 
^^  to  the  circumstances  of  the  case,  as  the  court  dudl  direct;,  and  shall, 

XHftce  in  every  year,  render  to  the  court  an  account  in  .^ting»  and  on 
oath,  of  all  mcmies  received  by  them,  and  of  the  application  thereaf.; 
wd  iipoQ  i^y  neglect  to  render  such  account,  and  wfoa^pgji^iBS^ 
plication  of  any  monies  received,  the  court  shall  suspend  such  clerk 
firom  exercising  the  duties  of  his  office,  and  shall  immediately  rq>ort 
his  delinquency  to  the  governor,  to  (he  end  that  he  may  be  remoTed 
by  the  governor  and  senate. 
inTeitmenti,      §  70.  All  investments  and  re-bvestments  under  the  provisions  of 
tf'mSi,  kff,  this  Title,  shall  be  made  in  the  public  stocks  of  the  United  States,  or 
of  this  state,  or  on  bond  and  mortgage  upon  unincumbered  real  estate, 
of  at  least  double  the  value  of  such  investment;  and  no  such  secu- 
rity, bond,  mortgage,  or  other  evidence  of  such  investment,'  shall  be 
discharged,  transferred  or  impaired,  by  any  act  of  the  clerk,  without 
the  order  of  the  court,  entered  in  the  minutes  thereof. 
snitiUiora-       S  71.  Any  person  interested  in  such  investments  or  securities, 
may,  with  the  leave  of  the  court,  prosecute  the  same  in  the  name  of 
the  existing  clerk ;  and  no  suit  shall  be  abated  by  the  death,  removal 
from  office,  or  resignation  of  the  clerk  to  whom  such  evidences  were 
executed,  or  of  any  of  his  successors, 
coiteof  par-     S  72.  When  final  judgment  for  partition  shall  be  rendered,  the 
uM6d  ud  court  shall  also  adjudge  each  of  the  parties  concerned  therein,  other 
^  than  the  peiStioners,  to  pay  to  such  petitioners,  a  proportion  of  the 

costs  and  charges  of  the  proceedings,  to  be  ascertained  by  the  court, 
according  to  the  respective  rights  of  the  parties,  and  the  proportion  oi 
such  costs  assessed  upon  the  unknown  owners,  to  be  chargeable  on 
the  part  remaining  undivided ;  and  upon  such  judgment,  execution 
may  issue  as  in  personal  actions,  and  may  be  levied  on  the  property 
of  the  parties  respectively  charged  with  such  costs,  and  upon  any 
share  or  part  of  the  premises  allotted  on  any  such  division,  to  any 

(25)  1  R.  L.  p.  510,  §  7. 
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owner  imknoini  or  not  named^  and  upon  every  portion  remaining  titli:  x 
imdhriifed,  lor  the  proportion  adjudged  to  be  paid  by  sudh  owners  or  '"^^^'^^ 
dnogeable  to  tbe  part  rcmainiiig  undivided.    And  a  sale  of  such 
pranitBa  theranpon  ahall  be  as  valid  as  if  such  unknown  owner  had 
heen  oaoied  in  the  p«ooeedings  and  in  such  execution.^ 

S  73.  If  the  petitioners  for  any  partition,  shall  become  non-suit,  or  co^  agaimt 
sufier  a  ^seontinnance,  or  a  verdict  diall  pass  against  them,  or  judg-  ^^^^'^^ 
meat  AbUI  be  rendered  against  them  on  demurrer,  they  shall  pay  costs, 
to  be  recovered  and  collected  as  in  personal  actions. 

^74.  Any  proceedings  for  partition  commenced  in  the  court  ofRtmoTdor 
common  pleas,  or  in  a  mayor's  court,  may  be  removed  into  the  su-  SliH^pnm 
I»eme  court  by  writ  of  certiarariy  to  be  allowed  by  any  of  the  jus- 
tices thereof,  if  the  same  be  served  before  any  juror  shall  be  sworn  to 
tiy  any  issue  joined  in  such  proceedings,  or  before  judgment  be  given, 
timt  partition  shall  be  made ;  and  upon  such  removal,  the  like  pro* 
ceei&igs  shall  be  had  as  if  the  petition  had  been  originally  presented 
to  the  supreme  eourt.^*'^ 

S  75.  Upon  any  final  judgment  rendered,  that  partition  be  made,  wnteofor 
or  confirming  partition,  or  for  the  sale  of  any  premises,  or  confirming 
such  sale,  a  writ  of  error  may  be  brought  by  any  of  the  parties  to 
such  Judgment,  jointly  or  separately,  and  without  the  consent  of  any 
co-ptaintiff  or  co-defendant,  within  the  same  time  and  under  the  like 
restrictions,  as  in  cases  of  personal  actions.^ 

S  76.  It  shall  not  be  necessary  for  a  plaintifi'or  defendant  bringing  sommon 
sQcb  writ,  to  summon  and  sever  any  co-plaintiff  or  co-defendant       pUioufl;  iu. 

$  77.  Error  may  be  assigned  upon  such  writ  for  any  erroneous  ad-  Aaigmnf  «• 
judication  upon  the  rights  of  any  of  the  respective  defendants  or  re-  riuatiir,  a«. 
^[lective  plaintiffi,  and  the  court  shall  direct  the  person  whose  inte- 
rest is  aftcted  by  such  adjudication,  to  plead  to  such  assignment  of 
errors,  and  to  appear  in  such  cause  as  a  defendant  in  error. 

S  78.  The  court  may  give  judgment  either  for  affirmance  or  re-judgnMotin 
venal,  in  part  or  in  whole,  with  costs  to  be  paid  by  either  of  the  par-  *"^' 
ties,  or  by  any  one  or  more  defendant  or  plaintiff*,  to  his  co-defendant 
or  oof laintifll^ 

$  79.  The  court  of  chancery  shall  have  the  same  power,  upon  pe-  Power  or 
tition  or  bili  filed  in  that  court,  to  decree  partitions  and  sales  of  lands,    ^'**^' 
tenements  and  hereditaments,  as  is  herein  given  to  the  common  law 
courts  in  like  cases.^ 

9  80.  Tbe  same  notice  shall  be  given,  served  and  published,  and 
verified  b^  afildavit,  guardians  of  minors  shall  be  appointed,  the  same 
rules  as  to  parties,  shall  apply,  and  the  like  proceedings  shall  be  had, 
as  herein  before  directed,  except  as  in  the  next  section  provided.^^ 

(iB)iR.L.r.  6io,§«.  (ty)n».§ii.  (28)n>.  §12.  (»)  n>.  p.  514,  §  is  a  n. 
vojL.  11.  42 
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TITLB3.      $  81.  Instead  of  appointing  commissioners  in  the  first  instance,  to 
^^Jj[^[]^  make  partition^  if  it  shall  appear  by  the  report  of  a  master  or  other- 
byiiuurtan:   wise,  that  the  premises,  or  any  part  of  them  are  so  circumstanced 
that  a  partition  thereof  can  not  be  made  without  great  prejudice  to 
the  owners,  the  court  may  order  a  sale  of  such  premises  at  public 
auction,  by  one  of  the  masters,  upon  the  same  notice  as  herein  before 
directed  in  sales  by  commissioners,  which  sales  shall  be  made  in  the 
manner  herein  before  prescribed ;  and  on  the  master's  report  being 
confirmed,  he  shall  execute  conveyances  to  the  purchasers  at  such 
sales,  which  shall  have  the  same  efiect  as  if  executed  by  commission- 
Ammding    ers,  according  to  the  foregoing  provisions.     The  court  may  in  like 
manner  as  above  provided,  amend  the  petition  or  bill,  and  other  plead- 
ings, with  the  like  saving  to  the  parties  afiected  thereby,  and  may 
award  one  or  more  issues  to  try  any  fact  contested  by  the  parties.*® 

DaTaoiu.  S  82.  Any  bill  or  petition  may  be  taken  as  confessed  in  the  court 
of  chancery,  in  the  same  manner  as  judgment  by  default  may  be  en- 
tered in  the  supreme  court,  according  to  the  practice  of  courts  of  equi- 
ty in  other  cases.** 

coopeiua-        S  83.  Whenever  partition  shall  be  decreed  by  a  court  of  equity,  if 

b!"pl^(lSi!  '  it  shall  appear  that  it  can  not  be  made  equal  between  the  parties, 

without  prejudice  to  the  rights  and  interests  of  some  of  them,  the 

court  may  decree  compensation  to  be  made  by  one  party  to  the  other, 

for  equality  of  partition,  according  to  the  equity  of  the  case.** 

Effect  of  de-  S  84.  The  final  decree  of  such  court  for  the  partition  or  sale  of 
"^  °  any  premises,  made  upon  such  petition  and  proceedings  afi)resaid,  and 
every  partition  or  sale  made  thereupon,  shall  be  binding  and  conclu- 
sive on  all  parties  named  in  the  said  proceedings,  and  on  all  parties 
interested  in  the  premises,  who  or  whose  interest  may  be  unknown, 
and  their  legal  representatives,  and  all  claiming  under  them,  as  if 
such  sales,  partition  and  proceedings  had  taken  place,  and  judgment 
had  been  rendered  thereon  in  the  supreme  court,  under  the  foregoing 
provisions.** 

App«ata  from  S  86.  Any  party  to  such  decree,  and  any  party  interested  in  the 
*******'  premises,  though  not  named  in  the  pleadings,  who  would  be  entitled 
to  bring  a  writ  of  error,  if  the  proceedings  were  in  the  supreme  court, 
may  appeal  from  any  decree  or  order  of  the  said  court,  upon  any  such 
proceedings,  within  the  same  time  and  under  the  like  regulations,  as 
in  other  cases.** 

p«TtJtion  of       S  86.  Whenever  it  shall  appear  satisfactorily,  by  due  proof,  or  on 

taiMby^ai^  the  roport  of  a  master  to  the  court  of  chancery,  that  any  infant  holds 

**"'         real  estate  in  joint  tenancy  or  in  common,  or  in  any  other  manner 

which  would  authorise  his  being  made  a  party  to  a  suit  in  partition, 

and  that  the  interest  of  such  iniknt  or  of  any  other  person  concerned 

therein,  requires  that  partition  of  such  estate  should  be  made^  soch 

(80)  Uwi  of  1826,  p.  146.    (81)  1  R.  L.  p.  6U,  §  16  «( 17. 
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court  may  direct  and  authorise  the  general  guardian  of  such  infant  to  titlb3. 
agree  to  a  division  thereof,  or  to  such  a  part  of  the  said  estate,  as  in  ^"^"^^"^^ 
the  opinion  of  the  court  shall  be  incapable  of  partition.^  or  as  shall  be 
most  for  the  interest  of  the  infant  to  be  sold.'^ 

S  87.  Such  guardian  shall  report  to  the  court,  on  oath,  the  parti-  Orderfor 
tion  or  sale  so  made  by  him,  and  if  the  same  shall  be  approved  and 
confirmed  by  the  court,  an  order  shall  be  entered  authorising  such 
guardian  to  execute  conveyances  of  the  right  of  such  infiuit  to  such 
part  of  the  said  estate  as  shall  have  been  sold,  to  the  purchaser  there- 
of^ or  to  execute  releases  of  the  right  of  such  infant  to  such  part  of 
the  said  estate,  as  in  the  said  division  iliUs  to  the  shares  of  the  other 
joint  tenants,  or  tenants  in  conmion.^^ 

$88.  Such  deeds  shall  be  as  valid  and  effectual  to  convey  thoEfrMtof 
share  and  part  of  such  infant,  as  if  the  same  had  been  executed  by  such  ^"^ 
infant  after  arriving  at  full  age.     And  in  case  of  a  sale  of  any  part  of  mfaati, 
such  estate,  the  in&nt  shall  be  deemed  a  ward  of  the  court,  and  such  ^"^^ 
order  shall  be  taken  as  the  court  may  direct,  for  securing,  investing 
and  applying  the  proceeds  of  the  sale  and  requiring  security  from  the 
guardian  for  that  purpose.'^ 

S  89.  Whenever  it  shall  appear  to  the  court  of  chancery,  on  the  p«rtitioB  by 
q^plication  of  any  conunittee  of  any  idiot,  lunatic,  or  person  mentally  ofkl^iti? 
incapable  of  managing  his  affairs,  holding  any  real  estate  in  joint  te-  ^^ 
nancy,  or  in  conmion,  or  in  any  other  manner,  to  authorise  his  being 
made  party  to  a  suit  in  partition,  that  the  interest  of  such  idiot,  lunatic 
or  other  person  as  aforesaid,  or  of  any  of  the  parties  interested  in  such 
estate,  requires  a  partition  thereof,  it  shall  be  referred  to  a  master  in 
chancery,  to  inquire  iitto  and  report  upon  the  circumstances.^' 

S  90.  Upon  the  coming  in  of  the  report,  and  a  hearing  and  exami-  TMnvm^ 
nation  of  the  matter,  the  court  may  audiorise  such  committee  to  agree  rJtS^^SML 
to  a  partition  of  such  estate,  and  to  execute  releases  of  the  right  of 
such  lunatic,  idiot,  or  other  person  as  aforesaid,  in  and  to  the  share 
of  such  estate  falling  to  the  other  joint  tenants,  or  tenants  in  common.'^ 

S  91.  Such  releases  shall  be  as  valid  and  effectual  to  convey  the  Eifeettbtra- 
share  of  such  lunatic,  idiot  or  other  person  of  unsound  mind,  as  if  the  °^' 
vane  had  been  executed  by  them  respectively  when  of  sound  mind  and 
understanding,  and  for  a  valuable  consideration." 

S  921  Where  any  lands  or  tenements  thall  be  held  by  the  people  of  Partiuon 
this  state,  and  by  any  individuals  as  tenants  in  common,  proceedings  J^n!!^?^ 
for  the  partition  thereof  may  be  had  against  the  people  of  this  state,  in 
die  supreme  court  or  in  the  court  of  chancery,  in  the  same  manner  as 
agamst  individuals,  and  the  like  orders,  decrees,  and  judgments  shall 
ke  had  therein.'^^ 

(92)  Uwt  of  1814,  p.  129,  §2.    (33)  1 R.  L.  p.  14S,  §  4.    (34)  Lawt  of  1814,  p.  248,  §  t 
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tttlxa:      $  93.  The  pelition  and  ail  oUier  notioes  tequiied  t9  be  anrediR 
'^  other  cades,  shall  be  served  on  the  attorney-general,  who  shall  appeir 


^;^  ^'  in  behalf  of  the  state,  and  attend  to  its  interests.'^ 

on  ■nonM^  ' 


otaimtbar-       ^  ®^'  ^^  authority  hereby  given  to  proceed  for  the  partition  of 
ig^yjy^'  real  estate,  shall  not  authorise  the  revival  or  prosecution  of  any  daim 
to  lands  which  would  or  m^ht  otherwise  be  barred  by  any  slalate  of  li- 
mitations, or  by  the  acquiescence  of  any  party  having  any  suckdaiim.^ 

S  95.  Proceedings  in  partition  which  may  be  pending  when  thb 
Title  becomes  a  law,  shall  not  be  invalidated  hereby ;  but  any  pro- 
ceedings to  be  had  upon  any  suit  already  commenced  or  hereafter  to 
be  brought,  after  this  Title  shall  take  effect,  shall  be  conducted  ao 
cording  to  the  foregoing  provisions. 


TITLE  IV. 

OF  THE  WRIT  OF  NUISANCE. 

Sbc.  1.  GoBflnonlAw  remedy  letafaied. 

2.  Proeeediiigiiiiicaseof  tnnaferof  Bvisance. 
8.  Fomof  the  WTitof  Dultanoe. 

4.  Writ  how  to  be  serred. 

5.  ProceediDgt  if  defendant  mike  default,  &e. 
S.  Trial  of  ieauee  of  fiict,  view,  mid  asaettiag  damaget. 
7.  Jqdgmant  in  nniaance  for  plaintiir. 

coBOMMjmw     S  1*  The  common  law  remedj  by  writ  of  nmsance  is  retained  tf 
heretofore  accustomed,  subject  to  the  provisions  herein  contained. 

S  2.  In  cases  of  nuisance,  the  plaintiff  shall  not  go  without  reme- 
dy, because  the  land  is  transferred  to  another ;  but  in  such  case  die 
party  by  whom  the  nuisance  was  erected,  and  he  to  whom  it  'was 
transferred,  shall  both  be  named  as  defendants  in  the  writ.*^ 

Porm  oftii*      S  8.  The  writ  of  nuisance  shall  be  substantially  in  the  following 
"^^"^   form: 


writ,  racain* 
•d. 


'^  The  People,  &c.  to  the  sheriff,  &c.  Whereas  A.  B.  has  pont- 
plained  to  us,  that  C.  D.  unjustly  has  raised  a  certain  dam,  [or  ^a 
certain  pool,'  or  ^  a  certain  house,'  or  ^  thrown  down'a  certa&i  hedge,' 
jtc.  as  die  case  may  be,]  in  the  town  of  in  your  county,  to 

the  nuisance  of  the  freehold  of  the  said  A.  B. ;  we  do  thefeftre  com- 
mand you,  that  you  summon  the  said  C.  D.  that  he  be  before  our,  fee. 
at,  &c.  on,  &c.  to  answer  the  said  A*  B.  in  the  premises.  And  have 
you  then  there  this  writ*    Witness,  &c." 

Writ  bow  te     ^^*  ^'^  ^^^  ^b^l  ^  served  on  or  before  the  return  day  thereof 

beienred.     ^^  ^  defendant  personally,  if  he  can  be  found,  by  Slivering  to  Uoi 

a  copy  thereof.    If  the  defendant  can  not  be  found  within- the  county, 

the  writ  may  be  served  by  leaving  a  copy  at  his  dwelltng-house,  witb 

any  person  of  proper  age  found  therein.    The  copy  to  be  delivered 

(a5)Linriofl814,p.SM9,§2lt8.    (86)  1  R.  L.  p.  5121,  §  18.    <t7)  Ib-FSO^fS" 
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fshMj  in  all  cases^  be  certified  hy  tbe  officer  serving  it,  and  it  shall  titlbs. 
tfpeeifjiiiibis  return  the  mode  in  wkicfa  the  service  was  made.  v^v^i/ 

S  5.  If  the  defendant  shall  not  appear  according  to  the  rules  of  dM  ^^'S^?' 
court,  or  shall  make  default  after  appearance,  a  writ  of  inquiry  shall  «nt*«<>efh»it. 
issue  to  the  s9ierifi*of  the  proper  county,  commanding  him  to  go  to  the 
place  where  the  ntnsance  is  alleged  to  exist,  and  by  the  verdict  of  a 
jury^  to  inquire  thereof  and  of  the  damages  occasioned  thereby,  and 
on  the  return  of  such  inquest,  the  plaintiff  shall  have  judg^nent* 

06.  If  an  issue  of  &ct  be  joined  in  die  action,  it  shall  not  be  ne-  Trial,  vnw, 
ceasary  for  the  jury  to  view  the  nuisance  complained  of,  unleas  thefma^^  *^ 
oonrt,  upon  the  application  of  the  parties,  or  of  one  of  them,  and  on 
good  cause  shown,  shall  make  order  therefiH*.  If  no  such  order  be 
made,  the  issue  so  joinod,  diaU  be  tried  in  like  manner  as  issues  af 
&cty  in  other  actions.  And  in  all  cases,  the  jury  that  inquire  of  the 
nuisance,  shall  also,  if  they  find  for  the  plaintiff,  assess  the  damages 
thereby. 


S  T.  The  judgment  upon  a  writ  of  nuisance,  in  case  the  plwBtiff'JjiJgsfUbr 
shall  prevail,  shall  be  as  heretofiHDe  accustomed,  that  the  nuisance  be 
removed,  and  that  the  plaintiff  recover  the  damages  occasioned  there- 
by. 


TITI^E  V. 

OF  WASTE. 

See.  1.  Guardians  and  certain  tenants  liable  to  action  for  waste. 
2.  Tenant  liaUe  for  waste  done  Hy  his  assignee. 
a  JoinC  tcaants  and  thoee  in  common  liable  for  waste. 
4.  When  heirs  may  maintain  actions  for  waste. 

6.  First  process  to  be  summons;  its  form. 
fL  Sammoosy  when  and  how  to  be  serred. 

7.  When  special  order  for  {nle  to  plead  necessary. 

8.  pTDceedlngs*  if  defendant  make  defimlt.  Ice. 

a.  Trialofissneoffiiet;  view;  assessment  of  damages. 
10.  Judgment  for  plaintiff  not  being  joint  tenant.  Ice. 
U.  Joint  tenant.  Ice.  may  elect  to  recorer  damages  or  have  partition. 
la.  Judgment  for  partStioii  to  be  giren,  if  elected. 
IS.  Fkoeeedings  thereon  to  effect  partition. 

14.  Commissioners  to  be  appointed. 

15.  Their  dvty  in  making  partitiob. 

16.  Jndgment  on  their  report,  its  effect;  costs. 

17.  When  sak  to  be  mader  proceeds  how  divided. 

18.  When  court  may  stay  defendant  from  doing  waste. 
IS.  Power  of  ooort  to  enforce  order. 

20.  Porchaser  of  lands  wider  execntion  may  sue  for  waste. 

SI  Ic  32.  Certain  acts  by  lawful  oceopant  of  soch  land,  not  to  be  deem*ed  waste. 

ai  It  24,  Waste  of  land  sold  by  execution,  how  prevented. 

21^.  Proeeediaga  for  waste  done  after  order  served. 

28.  When  notice  to  shew  cause,  to  begiven. 

27.  Commitment  for  violating  order. 

28.  Defendant  to  be  connnitted  to  close  custody. 

2Bf.  When  deicndsnt  may  be  discharged  on  giving  bond. 


IT/VY- 
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*TiTVB  5.      ^  1.  If  any  guardian  or  any  tenant  by  the  curtesy,  tenant  in  dower, 
^^fT^T^  or  for  term  of  life  or  years,  or  the  assiirns  of  any  such  tenant,  shall 

tWholiablo  .  i.i.  1  /.ii 

to  action  for  couimit  waste  duTing  their  several  estates  or  terms,  of  the  houses, 
I    gardens,  orchards,  lands  or  woods,  or  of  any  other  thing  belonging  to 
I  I    the  tenements  so  held,  without  a  special  and  lawful  license  in  writ- 
ing so  to  do,  they  shall  respectively  be  subject  to  an  action  of  waste.^ 

lb.  by  «•-         S  2..  In  case  any  such  tenant  shall  let  or  grant  his  estate,  and  still 
oant.  retain  possession  of  the  same,  and  commit  waste,  the  party  entitled  to 

the  reversion  of  the  tenements,  may  maintain  his  action  of  waste 

against  such  tenant. '* 

Joint  tanaoto     S  3.  If  one  joint  tenant  or  tenant  in  common,  shall  commit  waste 
^^incomr  ^  ^^  estate  held  in  joint  tenancy  or  in  common,  he  shall  be  subject 

to  an  action  of  waste,  at  the  suit  of  his  co-tenant  or  tenants.^® 
Soitibyhein     g  4.  An  heir  whether  he  be  within  or  of  full  age,  may  maintain 

an  action  for  waste  done  in  the  time  of  his  ancestor,  as  well  as  in  his 

own  time.** 

J^J^^         S  5.  The  first  process  in  the  action  of  waste,  shall  be  a  summons, 
which  shall  be  made  out  substantially  in  the  following  form : 

*'Tbe  people,  &c.  to  the  sheriff,  &c.  We  command  you  that  you 
summon  A.  B.  that  he  be  before,  &c.  at,  &c.  on,  &c.  to  show  where- 
fore he  has  committed  waste,  to  the  injury  of  C.  D.  of  a  certain  dwell- 
ing-house and  garden,  situated  in  the  town  of  in  the  said  county 
of  ,  [describing  the  premises  according  to  their  actual  situation, 
and  with  the  same  certainty  as  in  this  Chapter  before  required  in  de- 
clarations in  ejectment,]  and  which  said  premises  the  said  A.  B.  holds 
in  dower,  of  the  inheritance  of  the  said  C.  D.  [or  Svhich  the  said  A. 
B.  holds  as  tenant  for  years  or  otherwise,'  as  the  case  may  be.]  And 
have  you  then  there  this  precept.     Witness,  &c.'* 

J'^bantnd  ^  6.  Evory  such  summons  shall  be  served  on  or  before  the  return 
day  thereof,  on  the  defendant  personally,  if  he  can  be  found,  by  deli- 
vering to  him  a  copy  thereof.  If  the  defendant  can  not  be  found  with- 
in the  county,  the  summons  may  be  served  by  leaving  a  copy  at  bis 
dwelling-house  on  the  premises  wasted,  if  there  be  one,  with  any  per- 
son of  proper  age  found  therein.  The  copy  to  be  delivered  shall  in 
all  cases  be  certified  by  the  officer  serving  it. 

BpMiai  order     S  7.  But  whcro  the  summous  was  served  in  any  other  manner  than 
ptoad.         upon  the  defendant  personally,  no  rule  to  plead  shall  be  entered,  with- 
out the  special  order  of  the  court. 

Sj^dStod?*       ^  ®'  '^  *^®  summons  be  returned  duly  served,  and  the  defendant 

•Dfi  dafanit  ghaU  ^qI;  appear  according  to  the  rules  of  the  court,  or  shall  make 

de&ult  after  appearance,  a  writ  of  inquiry  shall  issue  to  the  sherifi*of 

the  proper  county,  commanding  him  to  go  to  the  place  wasted,  and 

by  the  verdict  of  a  jury,  to  inquire  of  the  waste  done  and  of  the  danfia- 

(88)  IR.  L.  p.62,§2fc8.    (89)  lb.  §7.    (40)n>.§5.    (41)n>.§6. 
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ges  occasioned  thereby ;  and  on  the  return  of  such  inquest,  the  plain-  titlb  5. 
tiff  shall  have  judgment.  v^V*^/ 

S  9.  If  an  issue  of  fact  be  joined  in  the  action,  it4$hall  not  be  neces-  Tr»i,  Ti«w, 
sarj  for  the  jury  to  view  the  premises  alleged  to  be  wasted,  unless  duu^w.  * 
the  court,  upon  the  application  of  the  parties,  or  of  one  of  them,  upon 
good  cause  shown,  shall  make  order  therefor.  If  no  such  order  be 
made,  the  issue  so  joined  shall  be  tried  in  like  manner  as  issues  of  &ct 
in  other  actions.  And  in  all  cases,  the  jury  that  inquire  of  the  waste 
done,  shall  also  assess  the  damages  occasioned  thereby. 

S  10.  If  the  action  be  brought  by  any  other  than  a  joint  tenant  or  Jaiigoniii. 
tenant  in  common,  and  if  the  plaintiff  prevail  therein,  the  judgment 
shall  be,  that  the  plaintiff  recover  the  place  wasted,  and  treble  the 
damages  found  by  the  jury.^^ 

S  11,  If  the  action  be  brought  by  a  tenant  in  common,  or  by  aEiaetkmby 
joint  tenant,  against  his  co-tenant,  and  the  plaintiff  recover  judgment  £&^ '*"*"'* 
therein,  he  shall  be  entitled,  at  his  election,  either  to  take  judgment 
for  treble  the  damages  found  by  the  jury,  or  to  have  partition  made ' 
of  the  premises  so  held  in  common  or  joint  tenancy. 

S  12.  If  he  elect  to  have  partition  made,  the  court,  upon  the  com- Ja^fnM«t  for 
ing  in  of  the  verdict  of  the  jury,  shall  give  judgment  that  partition  be 
made. 

S  13.  If  the  respective  rights  and  interests  of  the  parties  have  not  Prooeediagi 
been  ascertained  or  admitted,  the  plaintiff  shall  file  a  suggestion  set-      ^  ' 
ting  forth  the  same,  as  in  a  petition  for  partition,  and  praying  for  par- 
tition ;  to  which  the  defendant  shall  plead,  and  the  same  proceedings 
shall  be  had  thereon,  in  all  respects,  as  provided  in  the  third  Title  of 
this  Chapter. 

S  14.  When  the  rights  and  interests  of  the  parties  shall  have  been  commbnoB- 
ascertained,  the  court  shall  appoint  commissioners  to  make  partition ;  ^' 
who  shall  proceed,  in  all  respects,  as  prescribed  in  the  said  third  Ti- 
tle, except  as  herein  otherwise  provided. 

S  15.  The  commissioners  shall,  in  the  first  place,  deduct  from  the  iwrdaty. 
share  or  portion  of  the  defendant,  the  amount  of  the  damages  found  by 
the  jury,  unless  they  shall  have  been  paid  by  the  defendant,  and  shall 
make  partition,  so  as  to  allot  to  the  plaintiff  so  much  of  such  share,  as 
will  compensate  him  for  such  damages  remaining  unpaid,  and  they 
shall  proceed  and  divide  the  residue  equally  and  justly  between  the 
parties,  according  to  their  respective  rights. 

S  16.  Upon  the  report  of  the  commissioners  being  confirmed,  judg-  Jodgnrnt. 
ment  shall  be  rendered,  that  such  partition  be  final  and  effectual  be- 
tween the  parties.      Such  judgment  shall  have  the  like  effect  as  a 
judgment  in  proceedings  for  partition ;  and  the  costs,  from  the  filing  Cocti. 

(42)  1  R.  L.  p.  S2,  §  1, 8, 4  &  6. 
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TITLE  5.  of  tke  suggestion,  shall  be  ascertained  and  paid  in  the  same  propor- 
^^^^^^"^^  lions,  and  may  be  collected  in  the  same  manner.. 

gfj^;;^  to  S  17.  If  the  commissioners  report  that  the  premises  are  so  situated 
that  a  partition  thereof  cannot  be  made,  a  sale  shall  be  ordered  in  the 
like  cases,  and  the  same  proceedings  in  all  respects,  shall  be  had 
thereon,  as  provided  in  the  said  third  Title  of  this  Chapter,  and  wilh 

^aSoSS  ^  ^^'^  eSect ;  except  that  the  amount  <^  damages  assessed  by  the 
jury,  and  the  plaintiff's  costs  in  the  action  of  waste,  to  the  time  of 
filing  the  suggestion,  shall  be  deducted  from  the  portion  df  the  pro- 
ceeds of  such  sale  belonging  to  the  defendant,  and  shall  be  paid  to  the 
plaintiff. 

smrnjH  S  18.  After  the  commencement  of  any  action  for  the  recoveiy  ef 

r«iMUBts.  land,  or  for  the  recovery  of  the  possession  of  land,  the  defendant  ^^ 
not  make  any  waste  of  the  land  in  demand,  pending  the  suit;  and  if 
such  defendant  shall  commit  waste,  the  court  in  which  the  suit  is 
pending,  shall  have  power,  on  the  application  of  the  plaintiff,  to  make 
an  <Nrder  restraining  the  defendant  fi:om  the  commission  of  any  further 
waste  thereon.^' 

^jgj^J^  S  19.  The  court  making  such  order,  shall  have  the  same  power  to 
i^ttach  and  commit  the  defendant  for  any  violation  thereof,  that  is  pos- 
sessed by  the  court  oi  chancery  upon  the  violation  of  an  injunctioo 
to  stay  waste,  issued  by  that  court. 

AetioB  for  $  20.  Whenever  any  lands  or  tenements  shall  be  sold  by  virtue  of 
laniuwid  by  an  execution,  issued  upon  any  judgment  or  decree,  the  person  to 
whom  a  conveyance  may  be  executed  by  the  sheriff  pursuant  to  sud 
sale^  may  maintain  an  action  of  waste  against  any  person  who  may 
have  been  in  possession  of  the  premises  so  c<mveyed,  after  the  sale 
thereof  for  any  waste  committed  on  such  premises,  after  such  sale. 
ExoeptiMi.  S  21.  But  no  person  lawfully  entitled  to  the  possession  of  aoj 
premises  so  sold,  shall  be  liable  to  any  such  action,  for  doing  either 
of  the  acts  authorised  in  the  next  section. 

MtTOte^  0  22*  Any  person  entitled  to  the  possession  of  lands  or  tenements 
sold  under  execution,  may,  until  the  expiration  of  fifteen  months  torn 
tlie  time  of  such  sale,  use  and  enjoy  the  same,  as  follows,  without  be- 
ing deemed  guilty  of  waste : 

1.  He  may,  in  all  cases,  use  and  enjoy  the  premises  sold,  in  lil^ 
manner^  and  for  the  like  purposes,  in  and  for  which  they  were  used 
and  applied,  prior  to  such  sale,  doing  no  permanent  injury  to  the  free- 
hold; 

2.  If  the  premises  sold  were  buildings,  or  any  other  erections,  be 
may  make  necessary  repairs  thereto ;  but  he  shall  make  no  alterations 
in  die  form  or  structure  thereof: 

(4S)  1  R.  L.  p.  88,  §  29. 
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s.  If  the  premises  sold  were  land,  he  may  use  and  improve  the  title  s. 
same,  in  the  ordinarj  course  of  husbandry ;  but  he  shall  not  be  en-  ^^'^^^^^^ 
titled  to  any  crops  growing  thereon,  at  the  expiration  of  the  said  fif- 
teen months : 

4.  He  may  apply  any  wood  or  timber  on  such  land,  to  the  neces- 
sary reparation  of  any  fences,  buildings  or  erections,  which  may  have 
been  thereon  at  the  time  of  the  sale  : 

5.  If  the  land  sold  is  actually  occupied  by  such  person,  he  may 
take  necessary  fire-wood  therefrom,  for  the  use  of  his  family* 

S  23.  If  the  person  against  whose  property  such  execution  shall  order  to  pra- 
have  been  issued,  or  any  person  who  may  be  in  possession  of  the  pre-  coiuin  cum. 
mises  so  sold,  shall,  at  any  time  after  the  sale  of  such  premises,  and 
before  the  time  allowed  for  redeeming  the  same,  do  any  act  of  waste 
thereon^  or  shall  threaten  or  make  preparations  to  commit  waste  there- 
on, the  purchaser  of  such  premises,  or  his  authorised  agent,  may  ap- 
ply by  petition  to  the  chancellor,  or  to  any  circuit  judge  or  supreme 
court  commissioner,  or  to  the  first  judge  of  the  county  courts  of  any 
county,  for  an  order  restraining  such  wrong-doer  from  the  commission 
of  any  further  waste  upon  such  premises.^^ 

S  24.  If  the  officer  to  whom  application  shall  be  so  made,  shall  be  ib. 
satisfied  by  due  proof,  that  waste  has  been  actually  committed  by  the 
person  against  whom  the  application  is  made,  or  that  the  same  has 
been  threatened,  or  that  preparations  for  committing  it  hare  been 
made,  by  such  person,  such  officer  shall  grant  an  order  restraining 
Sttdi  person  from  the  commission  of  any  waste  on  the  premises  so 
sold/* 

S  25.  If  the  person  against  whom  any  such  order  shall  be  made,  vioittiooor 
shall,  ajfler  the  service  of  a  copy  thereof,  commit  any  waste  in  viola-  pomiiied. 
tkm  of  the  said  order,  he  shall  be  liable  to  be  proceeded  against  and 
puDidied  in  the  same  manner  as  for  violation  of  an  injunction  to  stay 
waste,  issued  out  of  the  court  of  chancery  ;  and  for  that  purpose  the 
officer  who  may  have  granted  any  such  order,  shall  possess  the  same 
power  and  jurisdiction  as  the  chancellor.^* 

S  26.  When  complaint  shall  be  made  of  the  violation  of  any  such  Notice  to 
order  to  restrain  waste,  the  court  or  officer  may  order  notice  to  be '  ®^^"^ 
given  to  the  person  complained  of,  to  shew  cause  why  he  should  not 
be  ocmmiitted,  if  firom  the  circumstances  of  the  case  they  shall  judge 
such  order  expedient. 

S  27.  Upon  satisfactory  proof  of  such  violation,  such  court  or  offi-  commitment* 
cer  shall  issue  a  warrant  to  the  sheriff  of  the  county,  reciting  such  or- 
der and  the  proof  of  the  violation  thereof,  and  thereby  commanding 
such  sheriff  to  commit  such  defendant  to  close  confinement,  for  such 
term  of  time,  not  more  than  one  year,  as  shall  be  deemed  expedient.** 

(44)  Lawi  of  ISaO,  p.  168.  §  5. 
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TiTLE  6.  Q  28.  The  sheriff  shall  execute  such  warrant  according^,  tnd 
ii^oeiZr^  shall  ^commit  (he  person  named  therein,  without  allowing  him  the 
««^7-      libeHies  of  the  jail. 

foDdHSt^a  S  29.  Such  warrant  may  be  superseded,  and  such  person  may  be 
b«  diMhaif.  discharged  by  the  court  or  officer  committing  him,  upon  receiving  a 
bond,  in  such  penalty  and  with  such  sufficient  sureties,  as  such  court 
or  officer  may  approve,  to  the  person  applying  for  the  warrant  of 
commitment,  conditioned  that  such  prisoner  shall  not  commit  any 
waste  on  such  premises ;  which  bond  shall  be  delivered  to  such  appli- 
cant for  his  use,  and  to  be  prosecuted  by  him  for  any  breach  of  the 
coodition  thereof. 


TITLE  VI. 

OF  TRESPASS  ON  LANDS. 

Ssc.  1.  Treble  damages  to  be  reooyered  for  eertain  trespeuee. 
2.  Cases  in  which  single  damages  only  to  be  recovered. 
8.  Just  yalin  of  timber  taken  fbr  roads  or  badges,  only  to  be  reeorend. 
4.  Treble  damages  by  penona  forcibly  ousted.  Ice 

Tmbhdama-     $  1.  Evcry  pcrson  who  shall  cut  down  or  carry  off,  any  wood,  uo- 
derwood,  trees  or  timber,  or  shall  girdle  or  otherwise  deqpoil  any 


trees,  on  the  land  of  any  other  person,  without  the  leave  of  the  owner 
thereof  or  on  the  land  or  commons  of  any  city  or  town,  without  hav- 
ing any  right  or  privilege  in  such  commons,  and  without  license  from 
the  corporation  or  proper  officers  of  such  city  or  town,  shall  forfeit 
and  pay  to  the  owner  of  such  land,  or  to  such  city  or  town,  treble  the 
amount  of  the  damages  which  shall  be  assessed  therefor  in  an  action 
of  trespass,  by  a  jury,  or  by  a  justice  of  the  peace  in  cases  provided 
by  law.** 

EsMoiioosof  S  2.  If  upon  the  trial  of  any  such  action,  it  shall  appear  that  the 
trespass  wft  ^ual  and  involuntary ;  or  that  the  defendant  had  proba- 
ble cause  to  believe  that  the  land  on  which  such  trespass  was  com- 
mitted, was  his  own ;  or  that  such  wood,  trees,  or  timber  were  taken 
for  the  purpose  of  making  or  repairing  any  public  road  or  bridge,  by 
the  authority  of  a  commissioner  or  overseer  of  highways ;  judgment 
shall.be  given  to  recover  only  the  single  damages  assessed  by  the 
jury.** 

'^-  $  3.  Nothing  in  either  of  the  preceding  sections  shall  authorise 

any  person  to  recover  more  than  the  just  value  of  any  timber  taken 
for  tlie  making  or  repairing  any  public  roads  or  bridges.** 

Forcible  <iL.      $  4.  If  aoy  person  be  disseised,  ejected  or  put  out  of  any  lands  or 

V.  **'  **  "**  tenements,  in  a  forcible  manner,  or  being  put  out,  be  afterwards  hol- 

den  and  kept  out  by  force,  or  with  strong  hand,  he  shall  be  entitled  to 

maintain  an  action  of  trespass,  and  shall  recover  therein  treblejhe 

(46)  1  R.  L.  p.  026,  §  2S. 
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damages  afsessed  by  the  jury  or  by  a  juiitice  of  the  peace,  in  cases  titlej. 
provided  by  law,**  ^    • 


TITLE  VII. 

GENERAL  PEOVISIOI^S  OONCERNI^Q  ACTIONS  REf^ATlNG  TO  REAL 

PROPERTY. 

8bc.  1.  ReTcnionen,  &c.  when  to  be  admitted  m  pwtiet. 
2.  AetiimbyreTenioner,  Ice.  after  default  of  tenant. 

5.  BettitotioB  how  Blade  on  rerecaal  of  jvdgBMBt 
4.  Whemrifemaybe  admitted  to  defend  alone. 

6.  IVife  to  reeoTer  land  loat  by  defindt  of  hntband. 

e.  Reeoreriea  of  tananta  for  life,  Ite.  TOid  aa  to  rerefiion,  k^. 

7.  Beatitation  to  be  awarded  to  reyenioners,  &e. 

8.  ESzecntiona  not  to  be  aroided  by  feigned  recoyeriet. 

9.  JjBMttfU  for  yeara  may  fidaify  recorariea. 

10.  Reaediea  of partiea  recoverin|f  againat  leaaecy  &a.  for  waate. 

11.  Heira,  &e.  may  bring  joint  or  seyeral  actions. 

12.  Gnardiana  for  in&nt  defendanta  in  aetiona  relating  to  landa- 
18.  When  eonxt  may  giant  party  leave  to  aorrey  landa. 

14.  Contents  of  order;  copy  to  be  senred  on  owner  of  lands. 

16.  Authority  of  party  under  order. 

le.  Writs  of  yiew  aboliahed;  biUa  of  partiaplan  how  obtained. 

17.  Impaiianees,  &c.  abolished;  landlords,  &c.  may  defend. 
'  18.  Action  not  to  be  defeated  by  alienation  of  defendants^ 

le.  Fnrehaaar  during  foit,  how  £v  liable  for  rents  and  profits. 

20.  Certain  damages  may  be  aasessed  at  ciremt  courts. 

SI.  Foim  of  cireuit  roll;  proceedings  thereon. 

tt.  Ihtiwiiian  for  coats,  may  be  inelnde^  in  writ  ^poMcasiim. 

23.  Practice  in  personal  actions  to  apply  to  real  actions,  &c.  ./^ 

84.  Actions  and  process  not  retained  herein,  abolished. 

S  1*  If  any  tenant  for  life,  in  dower,  or  by  the  curtesy,  be  im- Revsnionen, 
pleaded,  and  the  person  to  whom  the  reversion  or  remainder  apper-  be  admittad. 
tains,  shall  come  into  court  before  any  trial  shall  have  been  had  in 
such  action,  or  before  judgment  by  de&ult  therein,  and  pray  to  be  re- 
ceived'to  defend  his  right,  he  shall  be  received  for  that  purpose,  and 
shall  be  permitted  to  plead  to  the  action,  upon  such  terms  as  the  court 
diall  deem  just.**' 

S  2.  If  any  tenant  for  life  or  years,  make  default  <#give  up  any  wbuntosue* 
lands  demanded,  so  that  judgment  be  given  on  such  default  or  sur-  of  taawL'^ 
render,  the  heir  or  person  to  whom  the  reversion  or  remainder  of 
such  lands  appertains,  may,  after  the  death  of  such  tenant,  have  an 
action  of  qectment  to  recover  the  same  lands.  m 

9  3.  If  a  judgment  be  reversed,  the  tenant  who  lost  by  the  first  BesiatntioB 
ju^metit,  if  he  be  in  life,  shall  be  restored  to  the  possession  of  the  iodfiamt. 
tenements  so  lost,  with  the  issues  in  the  mean  time,  and  the  party 
pursuing,  to  the  arrearages  of  rent,  if  any  be  due,  for  the  same  tene- 
ments ;  and  if  such  tenant  be  dead  at  the  time  of  the  judgment  given 
upon  any  writ  of  error,  restitution  shall  be  made  to  the  party  pursuing, 
with  the  issues  after  the  death  of  the  said  tenant,  together  with  the 
arrearages  of  rent,  if  any  were  due,  in  the  life  time  of  the  said  tenant^ 

(46)  1 R.  L.  p.  624,  §  22.    (47)Ib.  p.  1S3,  §  5.    (48)  lb.  §6. 
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"TITLE  7.      ^  4.  When  a  husband  and  wife  shall  be  impleaded,  if  the  husband 
JljJ^^^^  absent  himself,  and  will  not  defend  the  wife's  right,  if  the  wife  ap- 
SfSid^l?  ply  before  judgment,  she  shall  be  admitted  to  defend  without  her  hu»- 
'    '  band.** 

wjfetore.       $  5.  If  the  husband  lose  by  default,  any  land  which  was  the  right 
hSSnf     ^^  ^^  "^ikj  the  wife,  after  the  death  of  her  husband,  may  have  an  ac- 
tion of  ejectment  to  recover  the  same,  and  the  judgment  by  defitolt 
shall  be  no  bar  to  such  action.** 

^^'i  wid     ^  ®'  **'^'  recoveries  had  by  agreement  of  the  parties,  or  by  fraud, 
dbJuTu^''   against  any  tenant  for  life,  in  dower,  or  by  the  curtesy,  of  any  lands, 
tenements  or  hereditaments,  shall  be  void  against  all  persons  to  whom 
any  reversion  or  remainder  of  such  lands  may  appertain,  and  against 
their  heirs,  unless  the  appearance  of  the  person  having  such  reversion 
or  remainder,  shall  have  been  duly  entered  in  the  court  where  such 
recovery  shdl  be  had.     But  this  provision  shall  not  extend  to  any 
person  who  shall  recover  any  lands,  tenements  or  hereditaments  with- 
out fraud,  by  reason  of  any  former  right  or  title.** 
BMtitiitioDto     3  7.  If  the  person  to  whom  the  reversion  or  remainder  of  any  as- 
^'  tate  belongs,  shall  establish  that  any  recovery  against  the  tenant  for 

life,  in  dower,  or  by  the  curtesy,  was  obtained  by  fraud,  restitution  of 
the  same  tenements  shall  be  made  to  him,  with  the  issues  and  arrear- 
ages, as  herein  before  provided ;  but  such  tenant  may  have  a  writ  of 
scire  facias  upon  the  same  judgment  so  reversed  or  given  on  any 
writ  of  error,  if  he  desire,  and  may  therein  traverse  the  fraud,  and 
not  otherwise. '^^ 

JJjJg^*^  S  8.  No  execution  shall  be  avoided  by  means  of  any  feigned  re- 
covery, but  all  persons  entitled  to  have  execution  of  any  lands,  tene- 
ments or  hereditaments,  shall  have  the  like  means  to  avoid  and  frlsify 
the  same  recoveries,  as  a  tenant  of  the  freehold,  who  was  neither 
party  nor  privy  to  such  recovery,  has  by  the  course  of  the  common 
law." 

Sffor**^^  re"  S  9.  A  lessee  for  years  may  falsify  for  his  term  only,  recoveries,  in 
the  same  manner  as  a  tenant  of  the  freehold  who  was  neither  party  nor 
privy  to  the  recovery,  may  do  by  the  course  of  common  law.  And 
such  lessees,  and  their  personal  representatives  and  assigns,  notwith- 
standing any  recoveries  that  may  be  so  falsified,  shall  hold  their  terms 
according  to  their  demises,  as  if  such  recovery  had  not  been  had.'* 

|S&^  S  10.  After  any  recovery  had,  the  recoverers,  their  heirs  and  as- 
signs, shall  have  the  like  remedies  against  any  lessees  for  years,  their 
representatives  and  assigns,  for  any  rents  or  services  reserved,  coming 
due  after  such  recoveries,  and  also  like  actions  for  waste  done  after 
such  recoveries,  as  the  lessors  might  have  had  if  such  recoveries  had 
not  been  made." 

(48)  1  R.|L.  p.  188,  §  8, 4  &  9.    (50)  lb.  §6.    (61)  lb.  §10. 
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S  11.  When  any  person  shall  die,  leaving  heirs  either  in  the  s^me  title  7. 
or  in  different  degrees:  and  where  several  persons  shall  he,  in  ^^t)^^^^^^ 
other  way,  entitled  to  real  estate,  as  tenants  in  common,  or  as  joint  Mjmuo 
tenants,  they  may  hring  one  action  for  the  recovery  thereof,  or  may  heii»,fcc, 
bring  several  actions  for  their  respective  shares  or  interests.^^ 

S  12.  Actions  relating  to  real  property,  shall  not  be  delayed,  nor  ^J^jjjf^,. 
shall  the  remedy  of  any  plaintiff  be  suspended,  by  reason  of  the  in-  fondanu. 
fancy  of  any  defendant  therein ;  but  guardians  to  defend  the  rights  of 
infant  defendants,  shall  be  appointed  as  in  personal  actions.  And  in 
all  such  actions  against  an  infant,  if  he  do  not  procure  the  appointment 
of  a  guardian  within  the  time  required  for  his  appearance  therein,  the 
plaintiff  may  proceed  to  have  such  guardian  appointed  as  in  personal 
actions. 

S  IS.  Whenever  the  court,  in  which  any  action  enumerated  in  this  ordorformr- 
Chapter,  shall  be  pending,  shall  be  satisfied  that  a  survey  of  any  pre- 
mises in  the  possession  of  either  party,  or  of  any  boundary  line  be- 
tween the  parties,  or  between  the  lands  of  either  of  them  and  the 
lands  of  other  persons,  is  necessary  or  expedient,  to  enable  either  par- 
ty to  declare,  plead  or  prepare  for  trial,  or  for  any  other  proceeding 
in  such  action,  it  may,  by  rule  of  court,  upon  the  application  of  either 
par^,  order  that  such  party  have  leave  to  make  such  survey. 

S  14.  Such  order  shall  specify  the  premises  or  boundary  lines  to  be  contMH  or 
sorveyed,  by  a  description  as  definite  as  may  be;  and  a  copy  of  the  lorTw!'. 
same  riiall  be  served  previous  to  such  entry,  on  the  owner  or  occu- 
pant of  the  premises  upon  which  it  may  be  necessary  to  enter,  to 
make-  such  survey. 

Sid.  The  party  obtaining  such  order,  his  necessary  surveyors,  ser-  Anthoritr  of 
vants  and  agents,  may  enter  upon  any  premises  necessary  for  the  ordM. 
purpose  of  making  such  survey,  and  may  there  make  the  same,  after 
having  served  such  rule  as  herein  before  directed ;  and  for  so  doing, 
no  person  acting  under  such  order,  shall  be  liable  to  any  action  of 
trespass,  or  other  action;  but  every  such  person  shall  be  responsible 
in  an  action  on  the  case,  for  any  unnecessary  injury  caused  by  him. 

S  16.  No  writ  of  view  shall  hereafter  be  allowed  in  any  action  for  Writoof 
the  recovery  of  real  estate  or  the  possession  thereof,  except  where  oth-  kSed.^ 
erwise  specially  provided  for;  but  any  judge  of  the  court  in  which BUb of p«r- 
ihe  actbn  is  pending,  and  any  other  officer  who  may  be  authorised  to  ^^^'^'^ 
perform  the  duties  of  such  judge  at  chambers,  shall  liave  power  when- 
ever he  shall  think  proper  so  to  do,  to  order  the  plaintiff  to  deliver  to 
the  defendant,  a  particular  description  of  the  premises  demanded,  in 
the  same  manner  and  subject  to  the  same  provisions,  as  in  cases  where 
bills  of  particulars  may  be  required  in  personal  actions. 

S  17.  No  imparlance,  voucher,  aid-prayer  or  receipt,  shall  be  al-  impariaireeiL 
fewed ;  but  whenever  any  action  shall  be  brought  against  any  tenant,  ******"*" 

(62)  1  R.  L.  p.  90,  §  2. 
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ttm^  7.  ^  yecover  tba  laod  held  by  him,  or  the  possession  of  such  land,  the 
^^^^  ^ndlord  of  such  tenant,  and  any  person  having  any  privity  of  estate 
&«^may  de-  or  interest  with  such  tenant  or  with  such  landlord,  in  the  premises  in 

question,  or  in  any  part  thereof,  may  be  made  defendant  with  such 

tenant  in  case  he  shall  appear;  or  may,  at  his  election,  appear  with- 
^3^j^'  put  such  tenant.    And  in  the  latter  case,  the  court  may  order  a  stay 

of  execution  upon  any  judgment  against  the  tenant  in  possession,  until 

the  further  order  of  the  court." 

AiwnatioM       $  18.  Whenever  any  action  for  the  recovery  of  any  lands  or  tone- 
^f-  ments,  or  for  the  recovery  of  the  possessioi^  thereof,  shall  be  com- 

menced against  any  person  in  possession  of  the  premises  in  question, 
or  in  the  receipt  of  the  profits  thereof,  such  action  shall  not  be  barred 
or  delayed  by  reason  of  any  alienation  or  conveyance  made  by  such 
person  to  any  other,  either  before  or  after  the  commencement  of  such 
action.*^ 

LUbuity  of  S  19*  If  tjie  defendant  in  any  action  for  the  recovery  of  land,  or 
during  rait,  the  possession  of  land,  shall  alien  the  land  in  question,  pending  the 
suit,  and  shall  have  no  property  whereof  any  damages  for  the  issues 
and  profits  of  such  land  recovered  against  him,  may  be  levied,  every 
person  to  whose  hands  such  land  may  have  come,  G^all  be  liable  to  an 
action  for  such  damages,  for  the  time  that  he  shall  have  possessed  the 
premises.^^ 

dST^at  ^  ^^'  Whenever  by  the  provisions  of  law,  any  writ  of  inquiry  may 
cireuiq  \yQ  issued  to  assess  the  damages  which  any  person  shall  be  entitled  to 
recover  for  the  mesne  profits  arising  from  the  possession  of  real  es- 
tate, or  to  ascertain  any  damages  which  a  plaintiff  in  dower  shall  be 
entitled  to  recover,  or  to  assess  the  damages  in  an  action  of  waste, 
instead  of  issuing  such  writ,  the  plaintiff  may  have  such  damages  as^ 
sessed  at  a  circuit  court,  to  be  held  in  the  county  where  the  venue  in 
the  action  is  laid. 

fo?d!!^*T      S^l'  P^f  ^^^  purpose,  the  plaintiff  may  make  up  a  circuit  roll  of 
iMM.         the  pleadings  and  proceedings,  with  an  entry  of  an  order  therein,  that 
such  damages  be  assessed  at  such  circuit  court ;  and  such  court  diall 
proceed  thereon,  pursuant  to  such  order,  in  the  same  manner  as  in 
other  causes  sent  to  that  court  to  be  tried ;  and  the  verdict  of  the  jury 
thereupon,  shall  be  certified  and  returned  in  like  manner. 
^ntionfoT     3  22.  Whenever  a  writ  of  possession  shall  be  issued  upon  a  judg- 
ment in  any  action  relating  to  real  property,  the  plaintiff  may  include 
in  the  same  process,  an  execution  against  the  property  or  body  of  the 
defendant,  to  collect  the  costs  or  damages  which  may  be  due,  in  the 
same  cases  in  which  he  would  be  authorised  to  issue  such  execution 
separately. 
Practice,  jmj...  Q.^S.  The  practicc  in  actions  relating  to  real  estate,  enumerated 
tioiu.  m  this  Chapter,  shall  be  the  same  in  all  respects  as  in  personal^ 

(68)  1  R.  L.  p.  448,  §  so.    (54)  n».  p.  8%  §  9.    (55)  n».  p.  56. 
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tiflWy  ^cept  where  otherwise  specially  provided  by  law ;  and  rules  fiTttftW 
to  plead,  reply  and  answer,  may  be  entered,  and  may  be  enlargi^,  ^'^^"?^ 
and  proceedings  may  be  stayed,  in  the  like  cases.     And  all  the  pro^ 
visions  of  kw  respecting  pleadings,  process,  records  and  jadgnleiiti', 
in  personal  actions,  shall,  so  fer  as  may  be,  apply  to  actions  relating 
to  real  estate. 

S  24.  All  writs  of  right,  writs  of  dower,  writs  of  entry  and  writs  certain »«»- 
of  assize,  all  fines  and  common  necoveries,  and  all  other  real  actions  ^  abolish- 
known  to  the  common  law,  not  enumerated  and  retained  in  this  Chap- 
ter ;  and  all  writs  and  odier  process  heretofore  used  in  rtol  actions, 
which  are  not  specially  retained  in  this  Chapter ;  shall  be,  and  they 
are  hereby  abolished. 


TITLE  VIII. 

PROCEEDINGS  TO  DISCOVER  THE  DEATH  OF  PERSONS,  UPON  WHOSE 
LIVES  ANY  PARTICULAR  ESTATE  MAY  DEPEND. 

tbo.  I.  Pertou  upon  whoie  liVet  ettatei  depend,  how  ptt)daced. 
&  CoBtenta  of  petition  for  that  ptrpete. 
a.  Petition  how  rerified  and  teiyed  with  notice,  &c. 
4.  Oiderof  eoort  focprodnctionofperton. 
&  OidirliowMirTed;  how  to  be  ezeeuted. 
a.  Siihpcenu  for  witnetaea  to  attend. 

7.  When  and  by  whom  habeas  Goxpna  to  be  allowed. 

8.  Ketun  bymaater or  eommiMionen. 

9.  Proceedingsif  order  complied  with;  coata  how  paid. 
10.  Ifpenonnotprodneedtobe  deemed  dead. 

U  to  14  FtoCMdiatga  when  it  ia  aOeged  th«t  the  peraoo  tmpmA  ia  ottt  of  the  stite. 

15.  Mattera  that  may  be  ahown  by  party  applied  againat. 

IS.  Order  of  court  thereon. 

17.  Copifaaoforderaofeottrt,tQbeeTidcnoeoffiteta. 

IS.  Jtoviaion  for  coata. 

19.  Reatoration  of  eatatea  recoyered  on  preanmption  of  death. 

90.  BedMdyofperwmeTfetad  for  rente  and  profita. 

S  !•  Any  person  entitled  to  claim  any  lands  or  tenements,  after  the  p«uuon  for 
dealh  of  any  other  person  having  any  prior  estate  in  such  lands  or  te-  cwtainpar- 
nements,  may,  once  a  year,  apply  by  petitioft^,  to  the  court  of  chance* 
ry,  for  an  order,  that  the  person  upon  whose  life  such  pricn*  estate  de- 
p^ids,  be  produced  and  shown,  as  herein  after  provided,  by  the  guar- 
dian, husband^  trustee,  or  party  who  miy  have  the  custody  of  such 
other  person,  or  of  his  estate,  or  who  may  be  entided  to  such  eusto- 

%  %.  Every  such  petition  riiali  state,  oontoou  of 

1.  The  interest  of  such  applicant  in  the  lands  or  tenements  describ- 
ed theeein :  and, 

%.  That  he  has  cause  to  believe  and  does  believe,  that  the  periMm 
upMi  whose  life  such  prior  estate  depends,  is  dead,  and  that  his  death 
is  concealed  by  the  party  against  whom  the  application  is  made. 

(56)  1  R.  L.  p.  101,  §  a 
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TITLE  &      S  3-  Sa^h  petition  shall  be  verified  hj  affidavit,  and  a  copy  shall 
^^^'^'^7^  be  served  upon  the  person  against  whom  the  application  is  intended 
andMnrad.   to  be  made,  with  at  least  fourteen  days'  notice  of  the  time  and  place 
at  which  the  same  is  intended  to  be  presented.'''' 

ordOTof  ^  ^*  ^^  ^^  sufficient  cause  be  shown  to  the  contrary,  the  court  of 

<»"<•  chancery,  upon  due  proof  of  the  service  of  such  petition  and  itoUce, 
shall  make  an  order  requiring  the  party  against  whom  the  application 
is  made,  to  produce  and  show  the  person  upon  whose  life  such  estate 
depends,  at  such  time  and  place,  and  to  such  master  of  the  court,  or 
commissioner  or  commissioners,  not  exceeding  two,  as  shall  be  named 
in  such  order. 
g^^  ^^  S  &,  A  certified  copy  of  such  order  shall  be  served  upon  Ae  party 
nweaaonor  agaiust  whom  the  application  is  made,  at  least  fourteen  days  before 
the  day  specified  therein,  at  which  any  person  shall  be  required  to  be 
produced.  The  master  or  commisrioners  shall  attend  at  the  time  and 
place  specified  in  the  order,  for  the  purpose  of  attending  to  the  execu* 
tion  thereof,  and  they  shall  have  power  to  take  proof,  by  the  exami- 
nation of  witnesses  to  be  sworn  by  them,  as  to  the  identity  of  the  per- 
son upon  whose  life  such  estate  depends. 

S  6.  Subpoenas  to  compel  the  attendance  of  \(itnesses  before  such 
fogwSnBMBt,  master  or  commissioners,  may  be  issued  and  served  in  the  like  man- 
ner and  with  the  like  effect,  as  before  examiners  in  chancery  in  any 
cause  pending  in  that  court 
S  7.  If  it  appear  satisfactorily  to  the  master  or  commissioners,  on 
?S^^  due  proof  by  affidavit,  that  the  person  required  to  be  produced  is  in 
3JJ^**P^  prison,  or  is  kept  or  detained  by  any  other,  they  may  allow  a  writ 
of  habeas  corpus  to  be  issued  out  of  the  court  of  chancery,  to  bring 
the  body  of  such  person  before  them ;  which  writ  shall  be  served  and 
executed  in  the  same  manner  as  such  writs  to  inquire  into  die  cause 
of  the  detention  of  any  person,  and  all  the  provisions  of  law,  in  rela- 
tion to  obedience  to  such  writ,  shall  apply  to  the  writ  so  allowed  by 
such  master  or  commissioners. 

^SSa  *Zc'  ^  ®'  ^^  ^^^^  person  shall  be  produced  before  the  master  or  com- 
missioners, pursuant  to  the  order  of  the  court,  they  shall  state  die 
same  in  their  return,  and  shall  also  state  therein,  whether  they  or 
either  of  them,  were  personally  acquainted  with  such  person,  or 
whether  his  identity  was  proved  by  witnesses  examined  by  them, 
and  shall  set  forth  such  proof  in  their  return.  If  such  person  ^^ 
not  be  produced  before  them,  they  shall  so  state  in  their  return. 

T  **T?  wL     ^  ^'  Upon  the  filing  of  any  such  return,  if  it  shall  appear  that  w 

piMdwith.    order  has  been  complied  with,  the  proceedings  shall  be  discbaijied, 

and  the  court  shall  direct  an  entry  of  such  return  to  be  made  in  ws 

minutes ;  and  shall  order  the  costs  of  the  proceedings  to  be  paid  of 

the  applicant. 

(67)  1  R.  L.  p.  104,  §  3. 
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S 10.  If  it  shall  appear,  from  such  return,  that  the  person  upon  title  a 
whose  life  such  estate  depends,  Was  not  produced  before  the  commis-  JjJ^^])'^'^ 
sioDers,  as  required  by  the  order,  and  that  due  service  of  such  order  ^^^^^1^ 
was  ooade,  as  herein  required,  such  person  shall  thereafter  be  taken  ^•^'^^ 
to  be  dead ;  and  the  party  entitled  after  his  death,  may  forthwith  en- 
ter apon  the  said  lands  or  tenements,  in  the  same  manner  as  if  such 
poraoQ  were  actually  dead. 

011.  If  it  shall  be  shown  to  the  court,  by  affidavit  on  the  part  of  Proccodingi^ 
the  pen»n  against  whom  any  such  application  shall  be  made,  in  any  gTiJ" 
Stage  of  the  proceedmg,  that  the  person  upon  whose  life  such  estate 
depends,  is  or  lately  was  at  some  place  certain,  beyond  sea  or  else- 
where out  of  this  state,  the  proceedings  shall  cease,  unless  the  party 
prosecuting  such  order,  shall,  at  his  own  costs  and  charges,  obtain  a 
commission,  to  be  issued  out  of  the  court  of  chancery,  and  to  be  di- 
rected to  one  or  more  commissioners,  to  be  appointed  for  that  purpose 
hj  the  court,  residing  at  such  place,  to  obtain  a  personal  view  of  tlie 
person  upon  whose  life  such  estate  depends. 

S 12.  If  such  party  shall  elect  so  to  send  to  such  place,  he  shall  noUc«. 
gi?e  notice,  in  writing,  to  the  party  against  whom  the  original  ap- 
plication shall  have  been  made,  of  the  time,  and  place  certain  at 
wUch  the  commissioners  will  attend,  for  the  purpose  of  having  such 
view,  as  follows : 

1.  If  the  place  be  within  any  of  the  United  States,  or  in  either  of 
the  provinces  of  Canada,  at  least  two  months'  notice  shall  be  given : 

s.  If  the  place  be  within  either  of  the  West-India  islands,  at  least 
thiee  months'  notice : 

a.  For  all  other  places,  at  least  four  months'  notice.^ 

S  13.  The  commissioners  shall  possess  the  satne  powers,  and  shall  Powen  of 
proceed  in  like  manner,  as  above  provided,  and  the  like  proceedings  ^^"''^*^°' 
Aall  be  bady  and  with  the  like  effect,  upon  the  coming  in  of  their  re- 
turn. 

S 14.  If  it  shall  appear  from  such  return,  that  the  person  upon  order  on  r*> 
^riiose  life  such  estate  depends,  was  produced  before  them,  the  appU-  l^mf""' 
cttioQ  shall  be  discharged,  with  the  like  eflfect  as  before  provide ;  if 
it  shall  appear  that  he  was  not  so  produced,  he  shall  thereafter  be  ta- 
ken to  be  dead,  and  the  party  entitled  after  his  death,  may  forthwith 
«tter  upon  the  said  lands  and  tenements,  in  the  same  manner  as  if 
>«Gh  person  were  actually  dead. 

S  15.  The  party  against  whom  any  such  application  shall  be  made,  party  nqoir- 
BMy  show,  by  affidavit  or  otherwise,  to  the  court  of  chancery,  j2,5i?|«rr 

1.  That  the  person  upon  whose  life  such  estate  depends,  is  or  was  SSiS 
iWag,  at  the  time  of  any  return  made  by  any  commissioners  appoint- 
d  under  this  Htle : 


(88)  1 R.  L.  p.  IH  §  4. 
TOL.  u.  44 
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nriiB  0.      8.  That  such  party  has  uaed  his  uUxiost  endeavors  to  procure  the 
^-^"^■^""^^  perscm  upon  whose  life  such  estate  depends,  to  appear  before  such 
commissioners,  according  to  the  exigency  of  the  or<^  by  which  they 
were  appointed :  and, 

8.  That  he  could  not  procure  or  compel  such  person  so  to  a^pev* 

ordei  of  S  16.  If  such  court  be  satisfied  of  the  truth  of  such  allegations,  it 

on.  (hall  cause  an  entry  of  such  proof  to  be  made  in  its  minutes,  and 

shall  thereupon  declare  that  ihtte  is  no  reason  to  presume  the  death 

of  the  person  upon  whose  life  such  particular  estate  shall  depend; 

and  all  further  proceedings  on  such  application  shall  cease.'* 

9  17.  A  copy  of  any  entry  made  in  the  minutes  of  the  court  of 
chancery,  pursuant  to  the  provisions  of  this  Title,  duly  certified,  shall 
be  evidence,  in  all  courts  within  this  state,  of  the  fiicts  therein  stated. 

S  18-  'When  provision  is  not  herein  otherwise  made  for  the  pay- 
liient  of  the  costs  of  the  proceedings,  the  same  shall  be  paid  by  such 
party  as  the  court  shall  direct. 

S  19-  Any  estate  which  shall  have  been  recovered  upon  the  pre- 
tmSSnwH  sumption  of  the  death  of  any  person,  shall  be  restored  to  him  who 
shall  have  been  evicted,  if  in  any  subsequent  action,  the  person  pre- 
sumed to  be  dead,  shall  be  proved  to  have  been  living,  at  the  time  of 
the  commencement  of  such  action.^^ 

a«Mdyfer  S  SO.  Every  person  so  evicted,  his  executors  or  adminiBtraion, 
-AM  recover,  in  any  action  to  be  brought  by  him  or  them,  the  fiiO 
profits  of  the  estate,  during  the  time  he  shaH  have  beoa  dq>rived 
thereof,  and  during  the  life  time  of  tfie  person  on  whose  life  sodk  es- 
tate depended,  against  such  as  occupied  the  same,  bis  or  their  execu- 
tors or  administraton.** 
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Of  Proceedings  in  Personal  Actions  brouglit  fw 
the  Recovery  of  any  Debt,  or  for  Damagea  ealy- 


Title  I. — Of  the  commeucement  of  suits  and  the  proceedings  therefa^ 

until  the  forming  of  an  issue  of  fact. 
Title  2, — Of  pleadings  and  set-offs. 
Title  3. — Of  the  assessment  of  damages  upon  default. 
Title  4. — Of  judgments. 

Title  5. — Of  CEecuttons,  and  the  duties  of  officers  thereon. 
Title  6. — iProvisions  concerning  certain  proceedings  in  the  progress  oi 

an  action  at  law. 


(8S)  I R. L. p.  104, §s.  (00)  n.  § 5.  (SI)  u.  § sa s. 
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TITLE  I.  »™*' 

OF  THE  COMMENCEMENT  OP  SUITS  AND  THE  PROCEEDINGS  THERE- 
IN, UNTIL  THE  FORMING  OF  AN  ISSUE  OF  FACT. 

a^.  1.  Actions  for  debt  or  damages,  how  commeiiced. 
2.  Proeeedingi  wben  declaration  lenred  personally. 

8.  When  capias  maj  be  itsned  against  a  fictitious  naihe. 
4.  Mode  of  serring  acapias  on  which  bail  it  not  reqwNd. 
6.  Appeannce  of  defendant  served,  to  be  entered. 

6.  Tr«e  cause  of  action  to  be  stated,  in  order  to  hold  to  bail. 

7.  Ctmta  «nnmerated»  where  bail  may  be  refpuned,  of  covrsc. 
&  In  other  cases,  order  for  bail  may  be  granted. 

9.  Heirs,  executors,  &c.  not  to  be  held  to  bail,  except,  ftc. 

10.  Sheriffhow  to  execute  writ  requiring  bail. 

11.  Defendant  to  be  discharged  on  executing  a  bond;  its  contents. 
11  When  bond  to  be  assigned,  proocedinga  thereon. 

13.  Whm  defendant's  appearaoce  majj^  be  entered  by  plaintiff. 
14  Role  on  sheriff  for  special  bail,  when  entered. 

16.  Attachment  fiv  not  putting  hi,  how  ianed. 
19.  Sheriff  may  put  in  bail,  his  remedy  therefor. 

17.  Proceedings  against  sheriff  brought  up  on  attachment. 
IS.  Co«t  to  ascertain  amount  due  to  plamtiff. 

19.  Proceedings  to  be  stayed,  on  sheriff's  confessing  judgment 

20.  Or  sheriff  may  confess  judgment,  &c. 

21.  Execution  when  to  isfue;  remedy  on  bond  of  sheriff. 

22.  Commitment  of  defendant  on  writ  to  be  specially  returned. 
2S.  In  such  case  dechu^tion  when  and  how  to  be  serred,  &c. 

24.  Wheo  to  declare  where  defendant  has  appeared,  &c. 

25.  Consequence  of  ne^ect. 

2B.  Wanants  of  attorney  and  entries  thereof  abolished. 

Section  1.  Actions  brought  for  the  recovery  of  any  debt,  or  Ar  panoMia*. 
duMgesoDly)  may  be.  commenced,  either,  maimwni 

1.  By  the  usning  and  service  of  a  eapia$  ad  reijpomfffidiffn 
ajjUDit  persons  not  privileged  from  arrest: 

s.  By  summons  against  corporations:  or, 

t.  By  fiUng  in  the  office  of  one  of  the  clerks  of  the  supreme  court, 
or  with  the  clerk  of  the  court  of  common  pleas  of  the  county  in  which 
the  defendant  resides,  a  declaration ;  entering  a  rule  in  tlie  minutes 
kept  by  such  clerk^  requiring  the  defendant  to  plead  to  such  declara* 
tioQ  sccording  to  ihe  practice  of  the  court ;  and  serving  a  copy  of  such 
dechraticm  and  notice  of  such  rule  personally  on  the  defendant ;  which 
Vttde  of  oommencing  an  action  may  be  adopted  against  any  person, 
Whsiber  privileged  from  arrest  or  not 

S  2.  Upon  due  proof  of  the  service  of  a  declaration  personally  on  prMMdiags 
d  tiie  dsfendanis  in  the  cause,  their  appearance  shall  be  entered  by  ^SSS^^ 
fte  clerk  of  the  court,  in  the  same  manner  as  if  they  had  endorsed 
^ir  appearance  on  a  capias;  and  their  de&ult  may  be  entered  for 
not  pleading,  and  the  same  proceedings  may  be  had  against  them,  in 
«Il  itt^ecls,  as  if  they  had  appeared. 

8  8.  When  the  name  of  any  defendant  shell  not  be  known  to  the  ^i^,^  ..^ 
l^iixm^^^eapiaBndT^tiponimdfm  may  be  issued  against  such  per- ;^*;;^ 

*>&  by  a  fictitiaus  name. 

8  4.  Upon  the  service  of  a  capias  ad  respondendum  upon  any  whenbaiifa 
PWm,  which  does  not  require  the  defendant  to  be-  Ij^el^to  bail,  he***"**^ 
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TITLE  1.  niay  endorse  his  appearance  on  such  writ,  or  if  he  refuse  to  do  so,  the  | 
^^^'^^^^^  sheriff  may  return  the  writ  personally  served.* 

Entering  ap-       S  5.  Upon  such  Writ  being  returned  with  the  appearance  of  a  de- 
d«rJn?^nt?    fendant  endorsed,  or  as  having  been  personally  served,  the  clerk  of  the 
court  shall  enter  the  appearance  of  the  defendant  upon  whom  the  same 
was  served;  and  thereafter,  proceedings  may  be  had  against  sudi  de- 
fendant, as  if  he  had  actually  appeared. 

whende*        S  6.  No  persou  shall  be  held  to  bail  on  a  capias  ad  redpandm- 
hM^io  bldi.  durriy  unless  the  true  cause  of  action  be  particularly  expressed  there- 
in.* 

cuctwbera      S  7.  In  the  following  cases,  the  defendant  may  be  held  to  bail,  of 
raqoi^,  of  course,  and  without  any  special  order  for  that  purpose : 

1.  In  all  actions  of  debt,  except  such  as  shall  be  brought  upon  a 
judgment  rendered  in  a  suit  wherein  the  defendant  was  held  to  bail; 
and  except  such  as  shall  be  brought  upon  any  bail  bond  or  recogni- 
zance of  bail,  or  upon  any  replevin  or  other  bond  in  which  any  sure^ 
shall  have  joined,  taken  in  the  course  of  judicial  proceedings,  or  hj 
virtue  of  any  statute : 

2.  In  all  actions  upon  contracts  for  the  payment  of  any  money, 
the  performance  of  any  service,  or  the  delivery  of  any  property,  where 
the  demand  or  damages  shall  be  certain,  or  can  be  reduced  to  cer^ 
tainty : 

8,.  In  actions  of  trover,  and  in  actions  of  trespass  for  taking  per- 
sonal property,  and  in  actions  of  replevin,  in  die  cases  provided  by 
law: 

4.  In  actions  for  trespass  upon  land.^ 

ordtr  forbau     S  B.  lu  all  casos  othor  than  such  as  are  herein  provided  for  holding 
CMM*!"       a  defendant  to  bail,  an  order  requiring  such  bail  may  be  granted  by  a 
judge  of  ihe  court  in  which  the  writ  is  issued  in  the  cases  and  accord- 
ing to  the  practice  established  in  the  supreme  court. 

certain  per-       $  9-  Pcrsons  prosecutod  in  their  representative  character  as  heirs, 

beheuto     executors,  administrators,  assignees  or  trustees,  under  the  provisions 

of  any  statute,  or  otherwise,  cannot  be  held  to  bail,  unless  they  shall 

have  incurred  a  personal  obligation  to  pay  the  debt  or  demand  claimed. 

8«met  of        S  10.  The  dieriff  or  other  officer  to  whom  any  writ  shall  be  deliver- 
ing* uST"    ed|  requiring  the  defendant  to  be  held  to  bail,  as  herein  provided,  shall 
execute  the  same  by  arresting  the  body  of  the  defendant,  and  keying 
bim  in  his  custody  until  dischargd  according  to  law.' 

Ball  boftii :  S  1 1 .  Every  defendant  so  arrested  shall  be  entitled  to  be  diwhaig* 
ed  liierefrom,  upon  executing  to  the  officer  making  such  arrest^  widi 
the  addition  of  his  name  of  office,  a  bond,  in  a  penalty  equal  to  the  sum 
endorsed  on  the  writ,  with  two  sufficient  sureties,  conditioned  that 
eruch  defendant  will  appear  in  the  action  commenced  by  such  writ,  by 

(1)  1R.L. p. 424, §14.^(8)  n).p.824,§4.    (8)  lb. p. 4SHI» §  It. 
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putting  in  special  bail  within  twenty  days  after  the  return  day  speci-  title  i. 
fied  in  such  writ,  and  by  perfecting  such  bail,  if  required,  according  ^'^^^v^h^ 
to  the  rules  and  practice  of  the  court.^ 

S  18.  If  default  be  made  in  the  condition  of  such  bond,  the  shmffAnipmieDi 
talcii^  the  same,  shall  assign  such  bond  to  the  plaintiff  in  the  action,  proc^UdUigi. 
at  his  request,  who  may  prosecute  the  same  in  his  own  name;  and 
such  proceedings  shall  be  had  in  such  action,  for  the  recoyery  of  the 
plaintiff's  demand,  and  for  the  relief  of  the  bail  thereonr,  as  in  this  act 
herein  after  prescribed.^ 

S  13.  In  cases  where  special  bail  shall  be  required,  if  the  same  be  EatenD^a*- 
not  given  within  double  the  time  herein  prescribed  for  that  purpose,  the  poaranM. 
plaintiff  may  enter  the  defendant's  appearance,  and  proceed  to  judg-     ^--- 
BiMit,  in  like  manner  as  if  special  bail  had  been  giyen.* 

S  14.  If  special  bail  shall  not  be  put  in  and  perfected  within  twenty  Raieforapt- 
days  after  the  return  day  of  the  writ  on  which  the  arrest  was  made, 
upon  filing  an  affidavit  that  such  bail  is  not  put  in  and  perfected,  and 
that  such  writ  has  been  returned  served,  a  rule  may  be  entered  with 
the  clerk  of  the  court,  in  vacation  or  in  term,  requiring  the  sheriff  or 
other  officer  making  such  arrest,  to  put  in  special  bail,  within  twenty 
days  after  service  of  notice  of  such  rule. 

S  15.  If  such  bail  be  not  put  in  and  perfected  within  the  time  spe-  Atuehrawt 
cified  in  such  rule,  upon  filing  an  affidavit  of  the  service  of  notice 
thereof,  a  rule  may  be  entered  in  vacation  or  in  term,  that  an  at- 
tachment issue  against  the  sheriff  or  other  officer  who  may  have  made 
the  arrest,  and  such  attachment  may  be  issued  accordingly. 

S  16.  Tlie  sheriff  or  other  officer  who  shall  have  made  an  arrest,  skerurnmy 
may,  for  his  own  indemnity,  put  in  special  bail  to  the  action,  as  now  S^^oen* 
practised  in  the  courts  of  common  law,  when  such  bail  shall  have  *^ 
bera  required  as  herein  directed,  and  the  putting  the  same  in,  shall 
have  been  neglected  by  the  defendant,  so  as  to  subject  such  sheriff  to 
an  attachment;  and  the  putting  in  such  bail,  by  such  officer,  shall  not 
be  deemed  a  performance  of  the  condition  of  the  bond  taken  on  the 
arrest;  but  such  officer  may,  notwithstanding,  prosecute  such  bond, 
and  recover  the  amount  of  all  damages  he  may  have  sustained  by  the 
neglect  of  the  defendant  to  put  in  such  bail. 

S  17.  Upon  a  dieriff  being  brought  into  court  on  such  attachment,  PnMMediniv 
the  same  proceedings  shall  be  had  as  are  now  practised  upon  a  sheriff's  mmt.^ 
disobedience  of  a  rule  to  bring  in  the  body  of  the  defendant,  and  such 
dieriff  diall  be  liable  in  the  same  manner  and  to  the  same  extent,  and 
ti)e  court  shall  have  the  like  power  in  all  respects. 

S  18.  When  a  sheriff  shall  be  brought  into  court  upon  an  attach-  Amount  do*, 
ment  for  not  putting  in  bail  to  the  action,  the  court  may,  by  summary  u!i^!^^ 
proceedings,  ascertain  the  amount  due  to  the  plaintiff  in  the  action,  in 

(4)  lR.L(p.4a^§18.  .(S)  Ib.p.519>§&    (6)  lb. p. 824, §0. 
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iiTLBi.  tkeamietDaBnerMifiBterloctttoiyjudgnwnt  had  been  eatendaguut 

tiM  ■flBBBnllAl* 

S  19.  If  the  court  shall  determine  that.the  amount  so 


owtiajrta.  ^^^^  ^  1^  ^^  l^y  ^^  sherifl^  and  if  the  aherifT  shall  confess  a  judg- 


it  4o  Ife  plaintiff  for  the  amount  so  ascertained,  with  the  costs  cf 
&e:siiit  and  sif  >die  proceedii^  the  court  shall  thereupon  stay  all  otbsr 
proceedings  against  him,  until  he  shall  have  had  a  reasonable  time  to 
ohtaiD  judgment  <hi  the  bond  taken  on  the  arrest  of  the  ddbadsnt, 
and  to  collect  the  amount  so  ascertained  to  be  due  to  the  plaintiff. 

lb.  S  M.  Ilhe  sheriff)  upon  being  senred  with  such  attachment,  maj, 

at  hi&  oplioui  :boiifiws  a  judgment  to  the  plaintiff  for  the  amount  das 
him,  with  4he  costs  of  the  suit  and  of  the  proceedings,  and  shall  thsie- 
upon  be  dischaiged  from  arrest  on  such  attachment ;  and  proceedingn 
on  such  judgment  shall  be  stayed,  as  in  the  last  section  prescribed, 
and  no  execution  shall  be  issued  thereon,  without  the  leaye  of  the 
court* 

Matevikm;  S  2h  If  in  any  such  action,  ailer  a  reasonable  time  allowed,  the 
^"^^  ^*  sheriff  shall  not  satisfy  the  plaintiff  in  the  action,  the  aoMMint  due  him, 
with  costs  and  intm^est,  the  court  shall  award  executicm  on  the  judg- 
ment confessed  by  such  sheriff,  as  herein  provided ;  and  if  such  exe- 
cution be  returned  unsatisfied,  in  part  or  in  whole,  the  same  proceed- 
ings shall  be  had  on  the  official  bond  of  such  sheriff,  to  collect  such 
deficiency  as  are  provided  in  other  cases  of  delinquency. 

iiMidi»>  S  22.  If  a,  defendant  arrested  on  process  in  which  be  is  reqaiiedto 
be  held  to  bail,  shall  be  committed  to  prison  for  the  want  of  such  bail, 
the  sheriff  shall  specially  return  upon  such  process,  the  fact  that  the 
defendant  is  so  imprisoned  for  want  of  bail. 

DMiarioff         S  2S.  Upon  such  retiurn  being  made,  the  plaintiff  shall  declare 

iSlw!^  ^*   against  such  defendant,  before  the  end  of  the  term  next  after  such  pro- 

l\/V(^^^   cess  was  returnable,  and  shall  deliver  a  copy  of  the  said  declaration 

to  such  prisoner,  or  to  the  sheriff  or  keeper  of  the  jail,  in  whose  cus- 
tody such  prisoner  shall  be.     If  such  declaration  be  not  served  as 
herein  prescribed,  the  defendant  shall  be  discharged  from  his  impri- 
*  sonment,  and  shall  be  entitled  to  judgment  of  discontinuance  against 

the  plaintiff.*^ 

lb.  wh«o  d«-      S  24.  When  a  defendant  shall  have  appeared  in  any  suit,  by  cans- 

•i»pMrMi,ac.  log  his  appearance  to  be  entered,  or  by  putting  in  and  perfecting  q)e- 

cial  bail,  where  such  bail  is  required ;   the  plaintiff  shall  declare 

against  such  defendant,  by  the  end  of  the  next  term  after  the  return 

of  the  writ  by  which  such  suit  was  commenced.^ 

EflMtofM-  .^25.  If  a  plaintiff  fail  to  declare,  as  in  the  last  section  prescribed, 
judgment  of  discontinuance  may  be  entered  against  him,  accordisig  to 
thor  course  and  practice  of  the  court.^ 

(7)  1 R.  L.  ip.  an,  $  11.   <6)  lb.  p.  a4B»  9 11. 
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$  20.  It  sittU  not  be  neceraaiy  to  file  my  wamnt  of  atfocoey,  to  '^'^'^^^ 
antiiorm  any  attorney  to  appear  in  any  court,  for  either  p«r^  ^WM»Mi»,of 
an  autmi  brcn^^fat  therein^  except  in  cases  where  it  sMl  be  special^  ^S^ 
ly  required  by  law ;  nor  shall  any  entry  o[  a  warrant  of  attomejF'in 
any  judgment  roll  or  record,  or  other  proceeding,  be  necesBoey ;  but 
tbe  plaintiff  in  bis  declaration,  and  the  defendant  in  his  plea^  shall 
state  the  name  of  the  attorney  or  attomies  by  whom  they  respectively 
appear.  /^    ^y^a^tJ^-cCc^jif  t^ 


TITLE  II. 

OF  PLEADINGS  AND  SET-OFFS. 

fctt.  lux  Fom  of  deeUuring  in  debt  and  ni  UMimpflit,  for  OMney  wtemftd  CMtmrf  to-a 
statute. 

S.  A)ao  in  trorer  for  goodj  bo  receiyed. 

4  On  genend  deoBUtrer,  formal  defects  to  be  diaregarded. 

S.  In  each  ease,  eonrt  to  amend  sncli  defects. 

S.  Jttdgment  on  special  demnrrer  in  cettain  eases. 

t.  Dilatory  pleas  to  be  proved  when  offered. 

8.  Essoigns  and  wager  of  law,  abolished. 

9  Defendants  tukj  plead  several  pleas. 
1<k  When  notice  maj  be  given,  instead  of  pleading. 
11..  Jftgpmcnt  may  be  pleaded  in  actions  on  bills,  judgpscnts,  ke. 
VL  Also  in  actlone  on  bonds  with  eonditacms  to  pay  money. 
la  Sam  dne  may  be  paid  after  suit  brought  on  such  bonds. 

14.  Venue  in  actions  against  public  officers,  &e. 

19.  Specinl  matters  maybe  proved  in snch  suits,  without  notice. 

15.  In  certain  snits^  statutes  need  not  be  recited. 
17.  ReplieatJen  in  each  suits;  evidence  on  trial. 
I&  Gases  In  which  certain  demands  may  be  set  off. 
0.  Set-olTamst  be  pleaded  or  notice  given. 

10.  With -what  ideas  notice  of  setrofftb  be  given* 

n.  Judgment  if  set-off  be  equal  to  or  less  than  plaintiff's  debt    . 

22.  Wheft.  there  is  a  balance  due  the  defendant. 

ft.  Set-oA  in  suits  by  esecntoni  and  administrators. 

IL  Judgoaeat  for  balanee  against  them;  execution  thereon. 

75k  Executors,  trustees,  &c.  may  set  off  in  suits  against  them. 

28.  Beplioatioo  and  notice  to  ]^lea  of  insolvent  dlschaiges,  he. 

27.  When  several  matters  may  be  replied  or  rejoined. 

2B»  Aaeient  fiuus  of  |4eading  not  to  preindice  parties. 

S  1.  In  actions  of  debt  brought  to  recover  any  money,  gooc^  or  pwmctd^- 
«ther  thing,  received  by  any  person  contrary  to  the  provisions  of  any  aebT}^'" 
teiute,  it  riiall  be  sufficient  for  the  plaintiff,  without  setting  fordi  the  ^ 
special  matter,  to  allege  in  his  declaration  tEaf  the  defendant  is,  or 
dnt  his  testator  CNT  intestate  was,  indebted  to  the  plaintiff  in  the  sum 
V  reeeivBd,  or  In  the  value  o[  the  goods  or  other  thing  so  received, 
whereby  an  action  accrued  to  the  plaintiff,  according  to  the  provisions 
of  such  statute,  naming  the  subject  matter  thereof,  in  the  following 
form:  ^*  according  to  the  provisions  of  the  statute  regulating  the  rate 
<if  interest  on  money,"  or,  ^^  according  to  tbe  provisions  of  the  statute 
^piost  betting  and  gaming,"  as  the  case  may  require,  or  in  some 

<^^  general  terms  referring  to  such  statute.^ 

■  — — ^ 

(9)  S JU  L.  p.  oil  §  2»sb41  R.  L.  p.  1SS,§S. 
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TITLE  9.      S  2.  If  an  action  of  assumpsit  be  brought  for  any  money  receiyed 

lb.  in  «••     contrary  to  the  provisions  of  any  statute,  it  shall  be  sufficient  for  tin 

•«"p>^       plaintiff,  without  setting  forth  the  special  matter,  to  allege  in  his  de- 

claration,  that  the  same  was  received  contrary  to  the  provisioiis  of 

such  statute,  referring  to  the  same,  as  prescribe  in  the  last  secticxi. 

lb.  in  trovw.  ^  S.  If  an  action  of  trover  be  brought  for  any  goods  or  other  thing 
received  contrary  to  the  provisions  of  any  statute,  the  plaintiff  shall 
set  forth  in  his  declaration,  that  such  goods  or  other  things  were  con- 
verted by  the  defendant,  contrary  to  the  provisions  of  such  statute,  re- 
ferring to  the  same,  as  prescribed  in  the  preceding  sections. 

Fomaide-  %  4.  When  any  demurrer  shall  be  entered  in  any  action,  and  issue 
rai  (tomurm'  be  joiucd  thercou,  the  court  shall  proceed  and  give  judgment,  according 
gwiM.  ""  as  the  very  right  of  the  cause  and  matter  in  law  ^all  appear,  withoi^ 
regarding  any  defect  or  other  imperfection  in  any  process  or  pleading, 
so  as  sufficient  matter  appear  in  the  pleadings,  to  enable  the  court  to 
give  judgment  according  to  the  very  right  of  the  cause,  unless  such 
defect  or  other  imperfection  be  specially  expressed  in  the  demurrer.  ^^ 

sneh  <i«r«eii      %  5*  After  issue  shall  be  joined  on  any  demurrer,  the  court  shall 
«!.  amend  every  such  defect  or  other  imperfection  in  any  process  or  plead- 

ing, in  the  last  section  mentioned,  other  than  those  which  the  party 
demurring  shall  specially  express  in  his  demurrer.  ^^ 

Jodcmenton]  %  6.  When  a  defendant  shall  demur  to  any  pleading  of  the  plain- 
oMidomw  tiff,  on  account  of  some  defect  or  other  imperfection,  which  the  court 
is  by  the  two  last  sections  authorised  to  disregard  and  amend,  in  case 
the  same  had  not  been  specially  expressed ;  if  judgment  be  rendered 
on  such  demurrer  for  the  plaintiff,  it  shall  be  absolute,  as  if  the  de- 
fendant had  confessed  the  pleading  so  demurred  to,  and  the  defendant 
shall  not  be  allowed  to  withdraw  his  demurrer,  or  to  plead  any  other 
matter  of  law  or  of  feet. 

S  7.  No  plea  in  abatement,  or  other  dilatory  plea,  which  does  not 
involve  the  merits  of  the  action,  shall  be  received  by  any  court,  unless 
the  party  oflbring  such  plea  shall  prove  the  truth  thereof  by  affidavit, 
or  by  some  other  evidence.** 

S  &  No  essofgn  shall  be  allowed  in  any  suit;  nor  shall  any  per- 

'  son  be  permitted  to  wage  his  law,  in  any  case.*^ 

8«?«ndpie«^    S  9.  The  defendant  in  any  action  may  plead  as  many  several  mat- 

li^^Y^'  IQ6^^^^  ^  ^  ^^  ^'^^  necessary  for  his  defence ;  sulgect  to  the  power 

/      of  the  court  to  compel  him  to  elect  by  which  plea  he  will  abide,  in 

cases  where  he  may  plead  inconsistent  pleas.** 

wgfi>to-  S  10.  Whenever  a  defendant  shall  plead  the  general  issue,  in  ^ny 
action  in  which  such  issue  may  be  pleaded,  or  whenever  he  shall 
plead  nU  debet  to  an  action  of  debt  on  judgment,  or  whenever  in  an 
action  of  covenant,  he  shall  by  his  plea  deny  the  execution  of  the  m- 

(10)  1  R.  L.  p.  ISO,  §  7.    (U)  lb.  p.  6H  f  tt.    (U)  U>.  §.  U    (IS)  lb.  p.  W  f  1^' 
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stroment  on  which  the  plamtiffmay  hare  declared,  he  may  gireno-  titles. 
tice  with  such  plea^^  of  any  matters  which,  if  pleaded,  would  be  a  har  ^^^*v*^/ 
tasuch  action,  and  may  give  such  matter  in  evidence  on  the  trial,  in 
the  same  manner  as  if  the  same  had  been  pleadedJ^ 

S  11.  When  any  action  shall  be  brought  upon  any  single  bill,  or  piaadtoc 
iqpoQ  a  judgment,  and  where  a  scire  fadaa  is  brought  upon  a  judg-  p*'™^* 
ment,  die  defendant  may  plead  pajment  of  the  amount  due  on  such 
IhU  or  judgment,  in  bar  of  such  action  or  writ.^'^ 

S  12.  TT^any  action  which  shall  be  brought  on  a  bond,  which  has  ib-onbaad*. 
a  condition J[>y  which  the  same  is  to  become  void  on  the  payment  of 
a  less  sum,*lhe  defendant  may  plead  payment  of  the  principal  sum 
and  interest  due  by  the  condition  of  such  bond,  before  the  commence- 
ment of  such  action,  in  bar  thereof,  although  such  pajrment  was  not 
Bttde  strictly  accosding  to  such  condition.^'^ 

S  13.  Whenever  an  action  shall  be  pending  upon  any  such  bond^*y»«>t<|f 
9&  is  mentioned  in  the  preceding  section,  the  defendant  may,  at  any  ^it. 
time  before  judgment  rendered  in  such  action,  pay  to  the  plaintiff,  or 
bring  into  court  for  the  plaintiff's  use,  the  principal  sum  and  interest 
doe  on  such  tx>nd,  together  with  the  costs  incurred  in  sucli  action,  and 
tliereopon  such  action  shall  be  discontinued.^' 

S  14.  Every  action  against  any  public  officer  appointed  under  the  veaneiniiinit 
autlKn^ity  of  the  state,  or  elected  by  the  people,  and  against  any  per-i><)offl««n- 
aon  specially  appointed,  according  to  law,  to  execute  the  duties  of /^  ^^2/ y 
any  such  public  officer,  for  or  concerning  any  act^  done  by  such  offi-  / 

cer  or  person  by  virtue  of  his  office,  and  every  action  against  any 
other  person,  who  by  the  commandment  of  such  officers  or  persons, 
or  in  their  aid  or  assistance,  does  any  thing  touching  the  duties  of 
such  office  or  appointment,  shall  be  laid  in  the  county  where  the 
bet  complained  of  happened,  and  not  elsewhere.*'' 

8  16.  In  every  such  action  the  defendant  may  plead  the  general  £;"^^"«- 
iwie,  and  give  the  special  matter  in  evidence,  without  notice.  *''         ^"^ 

S  16,  In  every  action  hereafter  brought  against  any  person,  for  any  ^^^ffy 
act  done  by  authority  of  any  statute  of  this  state,  the  defendant  may 
plead  not  guilty,  or  may  make  avowry,  cognizance  or  justification  of 
^act  done,  alleging  therein  that^the  same  was  done  by  authority  of 
such  statute,  specifying  the  Chapter  and  Title  containing  the  same, 
or  referring  thereto  in  some  other  manner  with  convenient  certainty, 
without  expressing  any  matter  contained  in  such  statute.^® 

S 17.  To  every  such  plea,  the  plaintiff  may  reply  that  the  defend-  RepUcttion, 
uit  did  the  act  complained  of,  in  his  own  wrong,  without  the  authori- 
ty of  any  statute  of  this  state.     Upon  the  trial  of  any  issue  so  joined, 
the  whole  matter  may  be  given  in  evidence  by  both  parties.  ^^ 

a4)lB.L.p.615,§l.    (U)n>.517,§5.     a6)ni.§e.    (17)  III.  p.  ISff,  §  1,  ft  Uwt 

«cieaD,p.io7,§2.  (is)n).§2 
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Must  be  ad^ 
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TITLE  8.  $  18«  In  the  fbllowing  cases,  and  under  tlie  followisg  caam- 
stances,  a  defendant  may  set  off  demands  which  he  has  against  tbe 
plaintiff: 

1.  It  must  be  a  demand  arising  upon  judgment  or  upon  txmted^ 
express  or  implied,  whether  such  contract  be  written  or  unwritten, 
sealed  or  without  seal ;  and  if  it  be  founded  upon  a  bond,  or  other 
contract  having  a  penalty,  the  sum  equitably  due,  by  virtue  of  its 
condition,  only,  shall  be  set  off: 

2.  It  must  be  due  to  him  in  his  own  right,  either  as  being  the 
^u  ril^h^""  original  creditor  or  payee,  or  as  being  the  assignee  and  owner  of  the 

demand: 

8*  It  must  be  a  demand  for  real  estate  sold,  or  for  personal  proper- 
ty sold  or  for  money  paid,  or  services  done ;  or  if  it  be  not  such  a  de- 
mand, the  amount  must  be  liquidated,  or  be  capable  of  being  ascer- 
tained by  calculation : 

4.  It  must  have  existed  at  the  time  of  the  commencement  of  the 
suit,  and  must  then  have  belonged  to  the  defendant : 
f    5.  It  can  be  allowed  only  in  actions  founded  upon  demands  which 
could  themselves  be  the  subject  of  set-off,  according  to  law : 

6.  If  there  be  several  defendants,  the  demand  set  off  must  be  due 
to  all  of  them  jointly : 
MuftiM  7«  It  must  be  a  demand  existing  against  the  plaintiff  in  the  action, 

tii£  unless  the  suit  be  brought  in  the  name  of  a  plaintiff  who  has  no  real 


noe  to  fto- 
fendBiit  m  hli 


Moatboliotti- 
dated,  or  fur 
property* 


Wheoit 
miMt  have 
eziated. 

f  0  what  ae- 
tionaallowod* 


Several  do* 
feodanti. 


Or  anignor 
f^  contract. 


interest  in  the  contract  upon  which  the  suit  is  founoelr;  m  wiuci 
case,  no  set-off  of  a  demand  against  the  plaintiff  shall  be  allowed,  un- 
less as  herein  after  specified : 

8.  If  the  action  be  founded  upon  a  contract,  other  than  a  negotia^ 
ble  promissory  note,  or  bill  of  exchange,  which  has  been  assigned  hj 
the  plaintiff,  a  demand  existing  against  such  plaintiff,  or  atiy  assignee 
of  such  contract,  at  the  time  of  the  assignment  thereof,  and  belonging 
to  the  defendant  in  good  faith  before  notice  of  such  assignment,  may 
be  set  (^  to  the  amount  of  the  plaintiff 's  debt,  if  the  demand  be  such 
as  might  have  been  set  off  against  such  plaintiff  or  such  anignee, 
while  the  contract  belonged  to  him : 

9.  If  the  action  be  upon  a  negotiable  promissory  note,  or  bill  of 
exchange,  which  has  been  assigned  to  the  plaintiff,  after  it  became 
due,  a  s6t-off  to  the  amount  of  the  plaintiff's  debt,  may  be  made  of  a 
demand  existing  against  any  person  or  persons  who  shall  have  as- 
signed or  transferred  such  note,  or  bill,  after  it  became  due,  if  the  de* 
mand  be  such  as  might  have  been  set  off  against  the  assignor,  while 
the  note  or  bill  belonged  to  him : 

10.  If  the  plaintiff  be  a  trustee  for  any  other,  or  if  the  suit  be  in 
interottedln  the  uamo  of  a  plaintiff  who  has  no  real  interest  in  the  contract  upon 

which  the  suit  is  founded,  so  much  of  a  demand  existing  against  those 
whom  the  plaintiff  represents,  or  for  whose  benefit  the  action  is 
brought,  may  be  set  off,  as  will  satisfy  the  plaintiff's  debt,  if  the  same 


Or  assignor 
of  notes  or 
bills. 


Or  person 
beneficially 
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pilgM  li«(rebMn  aet  off  m  an  action  brought  by  those  beneficially  ifir  titles. 
lerested: 


11.  But  if  sudi  action  be  brought  by  the  assignee  of  an  insolvent,  EzeeptioM 
iooprisoned,  absent,  concealed  or  absconding  debtor,  no  set-off  shall  be  lignJS'or 
allowed  of  any  dpbt,  unless  in  the  cases  provide^  in  the  fifth  Chapter  "^''*° 
ef  the  Second  Part  of  the  Revise^  Statutes.  ^^ 

S  19«  To  entitle  a  defendant  to  a  setKuSE^  he  must  plead  or  give  to  im  piead- 
notice  of  the  same.^'  ' 

Z  M.  Such  notice  must  be  given,  together  with  the  plea  of  the  Notke  with 
geneml  isflnie,  in  those  actions  in  which  sudi  issue  may  be  pleaded,  *  ^<''^- 
er  with  Ae  plea  of  titf  de&e^  to  an  action  of  debt  on  judgment,  or  in 
tbs  adian  of  covenant,  with  a  pka  denying  the  execution  of  the  in- 
ilvomeiit  on  which  the  plaintiff  may  have  declared.^' 

S  £!•  If  the  amount  of  the  set-off  duly  established,  be  equal  to  the  Jadcnwnt; 
plaintiff's  debt  or  diBmand,  judgment  shall  be  entered  that  the  plain-  «iiaaio!'uL 
(iff  take  nothing  by  his  action ;  if  it  be  less  than  the  plaintiff's  debt 
or  demand,  the  plaintiff  shall  have  judgment  for  the  residue  only.'* 

S  i2.  If  there  be  found  a  balance  due  from  the  plaintiff  in  the  ac- whanibora 
tion,  to  the  defendant,  judgment  shall  be  rendered  for  the  defendant  ur /d?bt~ 
for  the  amount  thereof;  but  no  such  judgment  shall  be  rendered 
against  the  plaintiff,  wh^n  the  contract  which  is  the  subject  of  the 
suit,  shall  have  been  assigned  before  the  commencement  of  such  suit, 
nor  from  any  balance  due  from  any  other  person  than  the  plaintiff  in 
the  action.^* 

S  2S.  In  suits  brought  by  executors  and  administrators,  demands  ex-  in  niti  hj 
isting  against  their  testators  or  intestates,  and  belonging  to  the  defend-  ^^^"^ 
ant  at  the  time  of  their  death,  may  be  set  off  by  the  defendant  in  the 
same  manner  as  if  the  action  had  been  brought  by  and  in  the  name  of 
the  deceased* 

S  24.  Whenever  a  set-off  is  established  in  a  suit  brought  by  execu-  jadgnMt  for 
ton  or  administrators,  the  judgment  shall  be  against  them  in  their  agftl^them. 
representative  diaracter,  and  shall  be  evidence  of  a  debt  established) 
to  be  paid  an  the  course  of  administration ;  but  execution  shall  not  is* 
siediereon,  imtS directed  by  the  surrogate  who  granted  letters  testa- 
mentary or  of  administration. 

S 25.  In  actions  against  executors  and  administrators,  and  against  setoirs  by 
trustees  and  others  sued  in  their  representative  character,  the  defend-  m^M,*^. 
ants  may  set  off  demands  belonging  to  their  testators  or  intestates,  or 
those  whom  they  represent,  in  the  same  manner  as  the  persons  so  re- 
presented, would  have  been  entitled  to  set  off  the  same,  in  fUQ  action 
against  tl^m.^* 

S  26.  In  every  action  in  which  the  defendant  shall  plead  any  dis-  Repiicaiion, 
charge  from  his  debts  or  from  imprisonment,  or  any  exemption  from  fiwi>iTentdir 

(19)  1 R.  L.  p.  615,  §  1. 
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TITLE  X  arrest  or  imprisonment,  obtained  by  virtue  of  any  statule  of  this  state, 
^"^^^^^^  the  plaintiff  may  reply  generally,  that  such  discharge  or  exemption 
was  obtained  by  fraud,  and  pray  that  the  same  may  be  inquired  of  by 
the  country ;  and  may  annex  thereto  a  notice,  specifying  the  several 
acts  of  fraud  of  which  evidence  will  be  given  on  the  trial,  to  invali- 
date such  discharge  or  exemption ;  which  shall  entitle  such  plaintiff 
to  give  evidence  of  the  matters  so  specified,  on  the  trial,  in  the  same 
manner  as  if  they  had  been  specially  replied.^^ 

Rg3^iif,aec.     $  27.  Whenever  it  shall  become  necessary  for  the  attainment  of 

ten.  •    "^   justice,  to  allow  a  plaintiff  to  reply  several  matters  to  the  plea  of  a 

li/C/V^    defendant,  or  to  allow  a  defendant  to  rejoin  several  matters  to  the  re- 

/  ^  yY    *        plication  of  a  plaintiff,  the  court  in  which  the  action  shall  be  pending, 

f  on  the  special  application  of  the  party  desiring  so  to  reply  or  rejoin, 

may  allow  the  same  to  be  done. 

S  28.  No  pers(Hi  shall  be  prejudiced  by  the  ancient  terms  and 
forms  of  pleading,  so  that  the  matter  fully  appear  in  the  process  or 
declaration  or  other  pleading.^^ 


TITLE  III. 

OF  THE  ASSESSMENT  OF  DAMAGES  UPON  DEFAULT.  ^^^ 

Sec.  1  &  2.  Upon  interloeatoiy  jadgment  on  certain  eontncta,  damages  to  be  asieited  by 
eleik. 
8.  When  notice  of  aateiaing  necetMury. 
4.  EHidencea  of  execution  of  contract;  general  coonti . 
6.  CSeik  to  adininifter  oatha;  loit  oontracta;  lepoit. 

6.  Sam  aitesaed  to  be  reported  and  stated  on  contract. 

7.  Exception  to  report;  judgment  thereon. 

8.  Judgment  hov  to  be  entered  on  record. 

9.  CleriLs  of  coonties  may  assess  in  certain  cases. 

10.  Assessing  damages  after  judgment  on  bail  bond. 

11.  Proceedings  for  that  purpose. 

12.  Writs  of  inquiry  in  other  actions  on  bail  bonds. 

13.  Declaration  in  original  action  to  be  filed. 
14  Ammmt  to  be  eolleeted  by  execution  on  bail  bond  suits. 

^  ,  S  1*  In  every  suit  brought  in  a  court  of  record,  wherein  anj  writ- 
ciwk.  ten  obligation  or  contract  specified  in  the  next  section,  shall  be  set 
forth  in  the  declaration  as  the  cause  of  action,  if  interlocutory  judg- 
ment be  rendered  for  the  plaintiff  by  de&ult,  or  upon  demuner,  or 
upon  ocmfession,  the  court  shall  direct  the  clerk  thereof  to  examine, 
ascertain  and  report,  what  sum  the  plaintiff  ought  to  recover  for  bis 
damages-^* 

coMiads^  S  2.  The  obligations  or  contracts  up<m  which  such  assessment  may 
be  made,  must  be  in  writing,  and  must  be,  either, 

!•  A  bill  of  exchange,  promissory  note,  order  or  draft,  for  the 
payment  of  money:  or, 

2.  Some  contract  for  the  absolute  payment  of  money  only :  or, 

(20)  1  R.  L.  p.  «1,  §  29.    (21)  lb.  p.  lis,  §  6.    (22)  lb.  p.  622,  §  15. 
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3.  S(Hne  contract  for  the  pajment  of  a  sum  certain,  though  paya«  title  ai 
ble  in  specific^srticles :  or,  V^V^^/ 

4.  Some  contract  for  the  delivery  of  specific  articles,  at  a  value  or 
price  stipulated  in  the  same  contract^' 

S  3.  If  the  defendant  shall  have  appeared  in  the  cause  by  attorney,  Notice  of  u- 
or  shall  have  given  notice  of  his  intention  to  appear  and  defend  the  '^'"^* 
action,  the  like  notice  of  assessment  of  damages  by  the  clerk,  shall  be 
given  as  herein  required  of  the  trial  of  a  cause;  but  in  all  other  ca- 
ses, no  notice  shall  be  necessary,  and  the  clerk  shall  proceed  therein, 
on  the  entry  of  the  rule  requiring  such  assessment. 

S  4.  In  assessing  such  damages,  the  production  to  the  clerk  of  the  Evidoneeto 
bill  of  exchange,  promissory  note  or  contract,  specially  set  forth  in 
the  declaration,  shall  be  sufficient  evidence  of  the  execution  of  the 
same,  without  any  other  proof;  and  such  assessment  shall  be  made, 
Dotwithstanding  there  may  be  general  or  other  counts  in  the  declara- 
tioD,  besides  those  in  which  the  note,  bill  or  contract  shall  be  special- 
Ij  set  fcrth.^ 

S  5.  Any  cleric  authorised  to  assess  damages  by  the  provisions  ^^^^^^^ 
this  Title,  may  administer  oaths  to  witnesses,  and  take  their  testimo- 
ny, whenever  it  may  be  necessary :  if  the  instrument  declared  on,  be 
lost,  the  clerk  may  take  proof  thereof,  and  of  the  contents  of  such  in- 
strument, which  proof  shall  be  stated  in  his  report.  And  whenever 
required  by  either  party,  he  shall  reduce  to  writing  the  testimony  ta- 
ken by  him,  and  include  the  same  in  his  report.^ 

S  6.  The  clerk  shall  report  to  the  court  the  sum  ascertained  by  R«port,  a». 
him  to  be  due  to  the  plaintiff,  and  shall  certify,  under  his  hand,  upon 
such  original  bill,  note  or  contract,  the  amount  of  damages  assessed 
(hereon.^ 

S  7.  Either  party  may  except  to  such  report,  and  on  such  excep-  &e«p(i<»; 
tion  being  made,  the  court  diall  hear  and  examine  the  matter,  and 
cause  justice  to  be  done  between  the  parties;  and  shall  give  judg- 
ment for  the  sum  reported,  or  for  such  sum  as  the  court,  upon  hear- 
ii^  the  exception,  if  any,  diall  have  ascertained  to  be  due  to  the  plain- 

SS.  The  judgment  so  rendered  shall  be  entered  on  the  record.  Entry  or 
without  stating  any  reference  to  the  clerk,  or  any  proceedings  in  con-  ^''^''^ 
sequence  thereof,  and  the  damages  shall  be  stated  as  having  been  as- 
sessed by  the  court.*'' 

S  9.  If  the  cause  be  pending  in  the  supreme  court,  the  clerk  of  ^5J^f 
the  county  in  which  the  venue  in  such  cause  shall  be  laid,  shall  have  coontiw. 
the  same  authority  to  assess  the  damages,  as  any  clerk  of  the  supreme 
court,  and  shall  in  all  respects  proceed  therein  in  the  like  manner.^ 

(B)lR.L.p.a22,§lS.     (24)  lb.  p.  588,  §  17.     (26)Ib.§l&    (a6)n».§17.    (27)ni. 
^16. 
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in  which  an  assessment  of  damages  might  be  made  bj  ihe  clerk,  shaU 
•oiuonbaii  have  beea  prosecuted  by  the  plaintiff  in  such  acUen,  and  judgipent 
rendered  thereon,  the  court  shall  in  like  manner  direct  the  clerk  to 
examine,  ascertain  and  report,  what  sum  the  plaintiff  ou^t  to  re- 
cover for  the  damages  upon  his  original  cause  of  action.^ 

proeeediDgi      ^  11«  The  samc  proceedings  in  all  respects  shall  be  had  in  ascer- 

"*^'     taining  such  damages  as  are  herein  provided,  in  case  interlocutoiy 

judgment  had  been  rendered  in  such  original  action.^^ 

Write  of  in.      $  12.  Whou  a  boud  taken  on  the  arrest  of  a  defendant,  in  other 

^'"'^'        causes  than  those  provided  for  in  the  two  last  sections,  diall  have 

been  assigned  to  th^  plaintiff,  and  judgment  shall  be  rendered  Iher^n 

in  his  favor,  a  writ  of  inquiry  of  damages  shall  issue  in  the  original 

action,  in  the  same  manner  as  if  the  defendant  had  appeared  therein, 

and  interlocutory  judgmait  had  been  obtained  against  him*^ 

Deciarauon      -S  IS.  lu  all  cases  Uk  which  a  judgment  shall  be  rendered  for  tbe 
^        '    plaintiff,  on  a  bond  taken  upon  the  arrest  of  a  defendant,  no  damages 

shall  be  assessed  until  a  declaratioi)  in  the  original  action  shall  bare 

been  filed. 

Amountto        S  14.  The  damages  so  assessed,  either  by  the  clerk,  or  upon  a  writ 

becoiiMiiri.  ^iQqoiiy^  ^h  the  interest,  the  cosU  in  the  original  suit,  and  in  (he 

suit  on  such  bond,  shall  be  endorsed  upon  the  execution  issued  upon 

such  judgment,  as  the  amount  to  be  collected,  with  sheriff's  fees,  and 

no  more  shall  be  collected  on  such  execution.^ 


TITLE  IV. 

OF  JUDGMENTS. 

Aar.  l.-^-€l«nerttl  profiiioiif  eoncerDhig  judgments.    * 

Aai*.  SiT-^Of  doekatiag  j«dgai0iitB,  tfatir  priovity,  and  tbe  niod«  of  eameliiag  ftod  dk^ 

ABTWJJE  FIB0T. 

OeneroZ  PrtwieionB  concerning  Judgments* 

8xc.  1.  Fluntiff  not  to  be  non-enited  after  veidiet. 
2.  Setting  aside  judgments  for  irregolaritj. 
8.  Real  estate  bound  by  docket  of  judgments. 
4.  Lien  to  «MMe  after  ten  yean,  «s  against  purofaucn,  &e. 
6.  Certain  time  to  be  deducted,  if  notice  be  filed  with  cleric. 

6.  Duty  of  eleik  with  whom  notice  is  filed. 

7.  Judgments  docketed  against  a  dead  person;  their  eflfoct. 

8.  Cases  where  court  may  allow  them  to  be  docketed. 

9.  Time  of  signing  record,  to  be  stated  in  its  margin. 
le.  JirfgBientsiy  aenfcasion,  how«nteied. 

SSSuffrof'    ^  *•  When  a  verdict  duill  have  been  rendered  in  any  action,  A* 
to  b^non-    piahitiff  ahall  not  thereaHer  be  noiHsuited,  but  jud^ent  shall  be  teor 
dered  upon  the  matter  found  by  such  verdict^ 

(S)  1  R.  L.  p.  628,  §  16.    (29)  n>.  p.  89,  §  86. 
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$$.  No  JQc^ent  in  snj  court  of  receid,  sbaU  be  set  tskfe  lbrir>   art.  i. 


fegilaritj  an  motion,  unless  such  motion  be  made  within  one  yetut 

«i0r  the  time  such  judgment  was  lendered.^^  jadgiDoota. 

S  3.  All  judgments  hereafter  rendered  in  anj  court  of  record,  shall  Real  eitau> 
l»ad,  and  be  m  charge  upon  the  lands,  tenements,  real  estate  and  chat-  judf  meau. 
tab  real  of  erery  peraon  against  whom  any  such  judgment  shall  be 
rendered,  which  such  person  maj  have  at  the  time  of  docketing  sudk 
judgment,  or  which  auch  perB<m  shall  acquire  at  any  time  tfiereafier : 
aodsttdi  real  estate  and  chattels  real,  ahall  be  subject  t»  be  sold  upon 
^moutioii  to  be  iasued  on  sudi  judgment.'^ 

S  4  FVom  and  after  ten  years  from  the  tkne  of  docketing  every  LieotQCMM 
such  judgment,  it  shall  cease  to  bind,  or  be  a  charge  upon,  any  such  yean. 
property,  as  against  purchasers  in  good  fidth,  and  as  against  incumbran- 
ces subsequent  to  such  ju^ment,  by  mortgage,  judgment,  decree,  (w 
tftherwiae.*^ 

8  5.  The  time  during  which  the  party  recovering  such  judgment,  c«iiain  time, 
diall  be  restrained  from  proceeding  thereon,  by  any  injunction  of  any  io^eHU. 
court,  or  by  the  operation  of  any  writ  of  error,  shall  not  constitute  any 
part  of  the  ten  years  in  the  last  section  specified;  but  to  entitle  any 
party  to  such  deduction,  he  shall,  within  ten  years  from  the  docketing 
of  the  juc^ment,  file  with  a  clerk  of  the  court  in  which  sudi  judgment 
was  obtained,  a  notice,  specifying  the  injunction  or  writ  of  error  by 
which  proceedings  on  such  judgment  shall  have  been  restrained,  and 
the  time  of  service  thereirf';  and  if  such  restraint  shall  have  ceased, 
*ach  party  shaU  specify  the  duratioll  thereofl'' 

S  6.  The  clerk  with  whom  such  notice  shall  be  filed,  shall  enter  Entry  in  mar- 
in  the  margin  of  the  docket  of  such  judgment,  a  minute,  stating  that  SeauVllbr 
an  injunction,  or  writ  of  error,  as  the  case  may  be,  has  been  issued, 
relating  to  such  judgment;  and  if  such  notice  be  filed  with  the  clerk 
of  the  supreme  court,  he  shall  transmit  a  oopy  of  such  notice,  witih  his 
iochdt  of  judgments,  to  the  other  clerks  of  that  court,  at  the  same 
time  and  in  the  same  manner. 

S  7.  In  aU  cases  in  which  a  rea»d  of  judgment  shall  be  filed  and  Doek«tios 
docketed,  within  one  year  after  the  death  of  the  party  against  whom  i^^^ 
vuch  judgment  was  obtained,  a  suggestion  of  such  death,  if  it  happen-  ''*^'^ 
ri  befcre  judgment  rendered,  shall  be  entered  on  the  reoovd,  and  iif  a£> 
ter  jud^psent  rendered,  the  fact  shaU  be  certified  on  the  back  o[  such 
raeoid  by  the  attorney  filing  the  same.    Such  judgment  shall  not  bind  Not  to  unA 
the  real  estate  which  such  party  shall  have  had  at  the  time  of  his 
death,  but  shall  be  considered  as  a  debt  to  be  paid  in  the  uaual  eourse 
of  administration. 

S  8.  If  a  verdict  has  been  rendered  befisre  the  death  of  such  party.  May  be  dock- 
^pon  which  proceedings  shall  be  stayed  by  a  bill  of  executions,  or  by  ^o  *"  ^' 

(80)  uwiof i8n»p.  im  <si)  1 R.  ii.  p.  0oo» §  i. 
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TiTLB  4.  any  order  of  the  court,  or  any  officer  thereof,  the  court  may  authorise 
^"^^^^^^  the  filing  and  docketing  a  record  of  judgment  within  one  year  after 

the  death  of  such  party,  subject  to  the  power  of  the  court  to  vacate 

the  same. 

SinS2!iSr  5  ®'  '^^  ^*y  *^*^  7^^^  ®f  wgning  any  record  rf  judgment,  shall 
be  stated  in  the  margin  thereof^  by  the  judge  or  other  officer  signing 
the  same.*^ 

j^gg^gf^y  5  10.  Judgments  may  be  entered  in  the  supreme  court,  or  in  any 
court  of  common  pleas,  in  vacation  or  in  term,  upon  a  plea  of  confes- 
sion, signed  by  an  attorney  of  such  court,  although  there  be  no  suit 
then  pending  between  the  parties,  if  the  following  provisions  be  com- 
plied with,  and  not  otherwise : 

1.  The  authority  for  confessing  such  judgment,  shall  be  in  some 
proper  instrument,  distinct  from  that  containing  the  bond,  contract,  or 
other  evidence  of  the  demand  for  which  such  judgmept  is  confessed : 

2;  Such  authority  shall  be  produced  to  the  officer  signing  such 
judgment,  and  shall  be  filed  with  the  clerk  of  the  court  in  which  the 
judgment  shall  be  entered,  at  the  time  of  the  filing  and  docketing  such 
judgment.'* 

ARTICI^E  SECOND. 

Of  docketing  Judgments ^  their  Priority^  and  the  Mode  of  can- 
celling and  discharging  them. 

Sbo.  U.  Tine  of  filing  reeoid  to  bo  matked  thereon,  &e. 

12.  Jodgmenta  not  to  affect  real  eatate,  ftc.  nntil  docketed. 

13.  deritt  to  onter  doolset  of  jodgnaents  filed;  fonn  thereof. 

14.  Special  entry  to  be  made  in  docket  of  jodgmenta  for  adrance  of  certain  taxea. 

15.  Clerka  of  anpreme  court  to  tranamit  docketa  to  each  other. 

16.  DnpUoate  tianaoript  when  to  be  aent. 

17.  Poatage  of  tianaer^pta  how  paid. 

18.  Tranacripta  to  be  entered  by  clerka  receifing  them. 

19.  Booka  containing  docketa,  to  be  open  to  inapeolion. 

20.  Penalty  on  cleik  neglecting  to  docket  or  aend  tranacripta. 

21.  Recogni2ancea  not  to  bind  real  eatate. 

22.  Docketa  how  cancelled  on  acknowledgment  by  party,  ftc. 

28.  Acknowledgmenta  before  whom  to  be  made,  and  how  certified.        ' 

24.  Effect  of  acknowledgmenta  by  attorney  on  record. 

25.  To  be  made  by  party  or  attorney  receiTingaatiafiaetion. 

26.  Return  of  execution  aatiafied,  to  diacharge  judgment,  ftc. 

27.  Diacharge  of  jndgmenta  to  be  certified  to  each  other  by  aupreme  court  deikS' 

S  11.  The  clerk  of  every  court  of  record,  shall  mark  upon  the 
back  of  every  record  of  judgment  filed  in  his  oflBce,  the  time  of  filing 
the  same.  No  judgment  shall  be  deemed  valid  so  as  to  authorise  any 
proceedings  thereon,  until  the  record  thereof  shall  have  been  signed 
and  filed.*^ 

S  12.  No  judgment  shall  aflect  any  lands,  tenements,  real  estate  or 
chattels  real,  or  have  any  preference,  as  against  other  judgment  cre- 
ditors, purchasers  or  mortgagees,  until  the  record  thereof  be  filed  and 
docketed  as  herein  directed.'^ 

(82)  1  R.  L.  p.  601,  §  2.    (88)  lb.  p.  416,  §  S;  lb.  501,  §  5.    (84)  lb.  §2. 
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S  IS.  At  the  time  of  filing  a  record  of  judgment,  the  clerk  shall    art.s. 
enter  in  an  alphabetical  docket,  in  books  to  be  provided  and  kept  by  ^^^[^J[^|^ 
him,  a  statement  of  such  judgment,  containing,  ^  ^  ^«^^^' 

1.  The  names  at  length  of  all  the  parties  to  such  judgment,  desig- 
nating particularly  those  against  whom  it  is  rendered,  with  their  pla- 
ces of  abode,  titles,  trades  or  professions,  if  any  such  are  stated  in 
such  record: 

3.  The  amount  of  the  debt,  damages,  or  other  sum  of  money  re- 
ooyered,  with  the  costs : 

t.  The  hour  and  day  of  entering  such  docket : 

4.  If  the  judgment  be  against  several  persons,  such  statement  shall 
be  repeated  under  the  name  of  each  person  against  whom  the  judg- 
ment was  recovered,  in  the  alphabetical  order  of  their  names  respec- 
tively.'^ 

S  14.  When  a  judgment  shall  have  been  obtained  for  monies  ad-  spMiai  entry 
vanced  in  payment  of  a  tax  on  the  land  of  the  plaintiff  and  another,  ooruSi*fMif 
pursuant  to  the  seventy-third  and  seventy-fourth  sections  of  the  third  "^ 
Title  of  the  thirteenth  Chapter  of  the  First  Part  of  the  Revised  Sta- 
tutes, such  judgment  shall  not  be  entitled  to  the  priority  conferred  by 
that  Title,  unless  at  the  time  of  docketing  the  same,  the  plaintiff  cause 
an  entry  to  be  made  by  the  clerk  in  the  docket  thereof,  specifying 
that  such  judgment  has  priority,  as  a  lien  on  certain  lands,  over  mort- 
gages and  other  judgments,  pursuant  to  the  laws  regulating  the  col- 
lection of  taxes ;  which  entry  shall  be  a  part  of  such  docket. 

S  15.  On  the  fifteenth  and  on  the  last  day  of  every  month,  each  TruMvipii 
cleric  of  the  supreme  court  shall  transmit  to  the  other  clerks  of  that  m^^TTS 
court,  a  transcript,  duly  certified,  of  all  judgments  which  shall  have  ""*  **y«*«** 
been  docketed  in  his  office  since  the  making  of  the  previous  transcript; 
which  shall  be  a  true  copy  of  the  original  docket  in  his  office.''* 

S 16.  If  any  clerk  of  the  supreme  court  shall  not  receive  any  such  dopKcm*. 
transcript  within  eight  days  after  the  time  when  the  same  is  requir- 
ed to  be  sent,  he  shall  give  notice  thereof  immediately  to  the  clerk 
who  should  have  transmitted  the  same,  whose  duty  it  shall  be  to  send 
auch  transcript,  or  if  one  shall  have  been  already  sent,  to  transmit  a 
duplicate  thereof. 

S  17.  The  postage  on  the  transmission  of  any  transcript,  shall  be 
t»ud  by  the  treasurer,  upon  being  audited  and  allowed  by  tlie  comp-  ^"' 
troUer. 

S  18.  Every  clerk  of  the  supreme  court  receiving  such  transcript,  Entrjor 
ahall  enter  the  same  in  the  books  kept  by  him  for  entering  the  dock-  *'*'*'^"^ 
ets  of  judgments.  In  the  same  manner  as  the  dockets  of  judgments  are 
herein  required  to  be  entered,  excepting,  that  in  the  margin  of  such 

(SS)  1 IL  L.  p.  601,  §  8.    (86)  lbp.Sad,  §  7.  ^ 
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TiTiiifi  4.  entry,  the  place  where  the  clerk's  oflfee  is  situated,  from  which  such 
transcript  was  received,  shall  be  entered. 

Dockota  to  $  \9.  The  books  in  which  dockets  of  judgments  shall  be  entered, 
shall,  during  the  usual  hours  for  transacting  business,  be  open  to  the 
search  and  examination  of  all  persons  desiring  the  same."^ 

Hwklfo?"        ^  ^^'  E^^ry  clerk  who  shall  neglect  to  docket  any  judgment  as 
B-tfiect.       goon  as  practicable,  or  who  shall  omit  for  three  days  after  the  times 
*  herein  specified,  to  transmit  the  transcript  of  the  docket  of  any  judg- 
ment, shall  forfeit  to  the  party  aggrieved,  two  hundred  and  filly  dol- 
lars, in  addition  to  all  damages  which  such  party  may  have  sustained 
by  such  omission  or  neglect.^'' 

ikc«jfiii«in.  S  21.  No  recognizance  taken  by  any  court,,  or  by  any  officer,  shall 
bind  any  lands,  tenements  or  real  estate,  or  other  property ;  but  such 
recognizances  shall  be  deemed  to  be  mere  evidences  of  debt.*^ 

iunceiitus  $  22.  The  docket  of  a  judgment  rendered  in  any  court  of  record, 
may  be  cancelled  and  discharged  by  the  clerk  thereof,  upon  filing 
with  him  an  acknowledgment  of  satisfaction,  signed  by  the  parly  in 
whose  favor  such  judgment  was  obtained,  or  by  his  executors  or  ad- 
ministrators, duly  authenticated  as  herein  after  directed.'^ 

lb.  acknow      S  23.  Such  acknowledgment  shall  be  made  before  some  judge  of 

ledgmeiiu.    ^  court  iu  whicli  the  judgment  was  rendered,  or  before  some  judge 

of  the  county  courts,  or  commissioner  of  deeds,  who  shall  certify  that 

the  party  making  the  same  was  known,  or  was  made  known,  to  such 

officer,  by  competent  proof.'^ 

lb.  by  Qttor-      $  24.  Such  acknowledffment  may  also  be  made  by  the  attorney  on 

FiBV  on  trc' 

eoKL  record,  of  the  party  in  whose  &vor  the  same  was  rendered,  within  two 

years  after  the  filing  of  the  record  of  such  judgment,  in  the  same  man- 
ner, and  with  the  like  effect,  as  if  made  by  such  party  himself;  but 
such  satisfection  shall  not  be  conclusive  against  the  party  in  whose 
favor  the  judgment  was  rendered,  in  respect  to  any  person  to  whom 
iictual  notice  of  the  revocation  of  the  authority  of  such  attorney  shall 
have  been  given,  before  any  payment  on  such  judgment  shall  have 
been  made,  or  before  any  purchase  of  property  bound  by  such  judg- 
ment, shall  have  been  effected. 
To  bo  inatie  $  26.  When  payment  of  the  judgment  is  made,  satisfaction  there- 
onpttjiaeii.  ^^  ^j^^jj  ^  acknowledged  by  the  attorney  or  plaintiff  receiving  the 
amount,  on  payment  of  the  fees  by  the  defendant. 

Hcium  of  o:^-     S  26.  Whcu  an  execution  issued  upon  any  judgment,  shall  be  ^ 
•cuiion^Mtte-  jyj.jj^  satisfied,  in  whole  or  in  part,  such  judgment  shall  be  deenifid 
satisfied  to  the  extent  of  the  amount  so  returned  as  having  been  col- 
lected on  such  execution,  unless  such  return  be  vacated  by  the  court 
And  upon  any  execution  being  so  returtied,  the  clerk  of  the  court  shaD 

(87)  1  R.  L.  p.  601,  §  3.    (88)  lb.  §  4.    (39)  lb.  p.  508,  §  17. 
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efiUfis  in  tbe  docket  of  9UGb  judgment,  the  £ict  that  tlie  amount  stated   ^'^^^^  i- 
in  web  retuoi  to  have  been  levied,  has  been  collected.  ^«^n^*V 

•  S  27.  Upon  any  jui^ment  in  the  supreme  court  being  discharged,  PJ?!^^^^^ 
the  clerk  with  whom  die  record  therec^  was  filed,  shall  transmit  toiocertiBed. 
the  other  clerks  of  that  court,  with  the  next  transcript  of  dockets  sent 
hj  him,  a  certificate  of  such  fact ;  and  the  said  clerks  shall  thereupon 
enter  in  thejkr  respective  dockets  of  such  judgment,  the  fact  that  the 
same  is  discharged. 


TITLE  V. 

OF  EXECUTIONS,  AND  THE  DUTIES  OF  OFFICERS  THEREON. 

ARf.  1. — General  ProvistoiM. 
Aet.  2. — Of  executions  against  property. 

Art.  3.-^Of  remedies  for  failure  of  title  to  real  estate  sold  by  execution,  and  to  enforce 
contribution  between  Mveral  owners  of  lands  subjcrt  to  the  same  judgment. 
Art.  4. — Executions  against  the  person. 

ARTICLE  FIRST. 

General  Provisions. 

Skc.  1.  Within  what  time  executions  may  be  issued. 
2.  Ezeentions  agirfnst  property  or  body. 

5.  Exception  as  to  executors,  heirs,  leg:atecs,  &c. 
4  fixecations  i^ainst  the  body,  not  to  issae  in  certain  cases. 

(5.  UbIass  defendant  he  imprisoned,  fce. 

6.  Like  exeeutions  in  different  cooaties;  different  execution/ 

7.  When  body  taken,  no  other  execution  to  issne. 

8.  Bat  may,  if  defendant  escape. 
9*  Interest  on  certain  judgments  may  be  eoUected. 

10.  EDdoftemciit  to  be  made  on  receipt  of  executions. 

11.  On  judgments  against  sheriffs,  execution  how  to  issne 

12.  Authority  and  duty  of  person  receiving  such  execution. 

S  1.  Whenever  judgment  shall  be  rendered  in  any  court  of  reccnrd,  \vbon( 
for  ony  debt,  damages,  sum  of  money  or  costs,  the  party  in  wbbse  Im^^**^  ^ 
fii^or  such  judgment  was  rendered,  upon  the  filing  of  the  record  there- 
of, and  widiin  two  years  thereafter,  may  have  execution  to  tfa^.  she- 
rilTor  other  proper  officer,  to  collect  the  amount  of  such  judgment,^^ 

S:2.  ^ttch  execution  may  be  either, 

i.  Agaiinst  tbe  goods  and  chattels,  lands,  tenements,  and  chattels  Th^irkindi. 
leal  of  the  party  against  whom  such  judgment  was  recovered :  or, 
'  ^>  Against  the  body  of  such  party .^' 

SS.  But  such  execution  shall  not  issue  against  the  body,  DOfExeeptiou  of 
against  the  proper  goods  and  chattels,  lands  and  tenements,  of  any  •*^«*«".*«'- 
locator,  administrator,  heir,  devisee  or  legatee,  unless  in  those  ca- 
*Mspecially  provided  by  law. 

9  4.  In  those  cases  in  which  bail  shall  have  been  taken  on  the  ar-  Executioiw 
^^of  a  defendant,  and  the  bail  bond  shall  have  been  assigned  to  the  hubUn'rv- 
plaintiff;  and  in  those  cases  in  which  special  bail  shall  have  been  fil-  "' 

^^^  lR.L.p.89,§84;  fh.6Q2,§7.    (41)  Ih.602»§7. 
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TitLBS.  ed;  DO  execution  shall  issue  against  tlie  body  of  the  defendant  in  sadh 

^"^^^^^^  action,  until  an  execution  against  the  goods  and  ohatteb,  lands  and 

tenements  of  such  defendant,  shall  have  been  issued  to  the  sheriff  of 

the  county  in  which  such  defendant  was  arrested,  and  shall  have  been 

returned  unsatisfied,  in  wliole  or  in  part^^ 

^l^^j^^       S  5.  But  if  the  defendant  be  imprisoned  on  execution  in  another 
kwbMB  fir-  cause,  or  upon  process  in  the  same  action,  or  shall  hare  been  surren- 
dered in  exoneration  of  his  bail  in  such  acticm,  an  executioB  may  is- 
sue against  his  body,  without  any  previous  execution  against  bis  pro- 
perty/* 

tiiwiVdir  ^  ^'  Executions  either  against  the  body  or  against  the  pi^perty  of 
ftrem  towf  any  party,  may  be  issued  at  the  same  time,  to  sberiffi  of  di&rent  coun- 
Diflforem  •!.  ties;  but  no  execution  against  the  body  of  any  party  shall  issue,  while 
wauooi.  ^^^  j^  ^^  execution  against  his  property  not  returned ;  nor  shall  an 
execution  against  the  property  of  any  party  be  issued,  while  there  is 
an  execution  against  his  body  unretumed,  unless  by  order  of  the  court. 

i^mTi^^^       S  7.  When  the  body  of  a  party  shall  have  been  taken  on  an  exe- 
cotioB.        cuticHi  issued  for  that  purpose,  no  other  execution  can  be  issued  against 
him  or  his  property,  except  in  cases  specially  provided  by  law. 

M^it^AT'  ^  ^*  Bu^  if  <^y  person  wIk>  shall  have  been  taken  on  an  execution 
'*°'****'  dial!  escape,  he  nmy  be  re-taken  by  a  new  execution  against  his  body, 
or  an  execution  against  his  property  may  be  issued,  in  the  same  man- 
ner as  if  the  body  of  such  prisoner  had  never  been  taken  in  execution.'*' 
fntMMi  whm  S  9.  Whenever  a  judgment  shall  be  rendered  upon  any  contract,  or 
•d.  upon  any  prior  judgment,  and  execution  shall  be  issued  thereon,  it 

shall  be  lawful  to  direct,  upon  such  execution,  the  collection  of  inte- 
rest on  the  amount  recorered,  from  the  time  ci  recovering  the  same, 
until  such  amount  be  paid.^^ 

2ri?*^i!r       ^  ^^'  ^P^^  ^^  receipt  of  any  execution,  it  shall  be  the  duty  of  the 
«»»rMdnii  sheriff  or  odier  officer,  to  endorse  thereon  die  year,  month,  day,  and 
hour  of  the  day,  when  he  received  the  same.^' 

ExMQtioiw  S  11*  In  all  cases  where  a  judgment  shall  be  obtained  in  any  court 
^giortau-  against  the  sheriff  of  any  county,  either  singly  or  with  others,  instead 
of  directing  the  execution  thereon  to  the  coroner  of  the  county,  it  may 
be  directed  and  delivered  to  any  person,  (except  a  party  in  interest  in 
the  suit,)  who  shall  be  designated  by  the  court  in  term  by  an  order  to 
be  entered  in  the  minutes,  or  by  any  judge  thereof  in  vacation,  by  an 
order  to  be  endorsed  on  such  execution* 

Amibontr,        S  13*  The  person  so  designated  and  receiving  such  execution  to 
ta^Sir^^  execute  the  same,  shall  in  respect  to  such  execution,  be  deemed  a 
coroner  q(  the  county,  and  shall  be  liable  in  all  respects  to  all  the 
jHTovisions  of  law  respecting  sheriffs,  so  far  as  the  same  may  be  ap- 
plicable. 

(41)  lR.L.p.{WS,47.    (4S)  n>.  408,  $  M.    (44)  lb.  606,  §  00.    (46)  lb.  001,  §  & 
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ARTlCIiB  0BCONO.  ART.  9. 

Of  Executions  against  Property.  \^V"V/ 

Sko.  IS.  Good*  boimd  OBlyfirom  dellTeiy  of  execution. 

14  &  15.  Priority  of  ezeeatioiu  nd  attaehmenta  egiainit  tame  deiendant. 

16.  Certain  execations  to  hare  priority  from  time  of  their  being  levied. 

17.  Title  of  porchasen  before  lery,  not  to  be  affected. 

18.  ChirreBt  coin  to  be  leried  on  and  retnned. 

19.  Bills  of  banb,  kc.  may  be  leried  on  ^and  add. 

20.  Intefcflt  of  bailor  in  goodapledgsd,  may  be  told. 

2U.  Notice  of  aale  of  cbattela,  how  and  for  what  time,  to  be  giren. 
22.  Numeration  of  property  exempt  from  execution. 
2S.  Mode  of  condneting  aale  of  penonal  property. 

21.  Form  of  execntion  for  aale  of  real  estate. 

25.  Form  against  heirs,  ter-teaants,  fcc. 

26.  Lduida  held  in  tmst  liable  to  exeeations,  &e. 

27.  fixecntioDs  on  judgments  against  dead  persons  when  to  issue,  ftc. 
2S.  Also,  on  judgments  against  persons  dying  in  execution. 

29.  But  not  to  be  lemd  on  teal  estate  sold  by  defendant. 

SO.  If  or  upon  real  estate  actually  sold  under  a  judgnumt. 

31.  Equity  of  redemption  not  to  be  sold  by  certain  executions. 

S2.  Description  of  mor^aged  premises  to  be  endorsed  on  executioii,  ftc- 

55.  Such  execution  how  to  beretuned. 

9L  Tlkne  and  place  of  selling  real  estate,  how  to  be  adrertiied. 
85.  Seal  estate  to  be  sold,  how  to  be  described. 

56.  Sales  of  real  and  personal  property  to  be  at  Tendue,  and  by  day-light. 

57.  Penalty  for  lelliag  contrary  to  foregoing  proTisione. 
38.  Mode  of  oonducting  lale  of  real  estate. 

89.  Penalty  for  taking  down,  fte.  notices  of  sale. 

40.  Validity  of  salei  not  affected  by  omissions  of  officers,  &e. 

41.  Certain  officers  not  to  purchase  property  eold  by  execution. 

42.  Certificate  to  be  giren  on  sale  of  real  estate;  its  contents. 
48.  Certificate  to  be  filed,  and  copy  giyen  to  purchaser. 

44.  Originals  and  copies;  uriien  and  how  ftr  eridence. 

45.  When  and  on  what  termi  land  may  be  redeemed. 

46.  By  whom  redemption  may  be  made. 

47.  Heirs  and  grtmtees  of  portions  of  land  sold,  may  redeem  the  whole. 

48.  Owners  of  undivided  shares,  may  redeem  such  shares. 
40.  Sale  to  be  Toid  on  redemption  being  made. 

50.  When  interest  of  purchaser  may  be  acquired,  if  not  redeemed. 

51.  May  be  acquired  by  creditor  haTing  judgment  or  decree,  fcc. 
BZ.  If  judgment,  &c.  be  a  lien  on  particular  lot,  &c. 

58.  If  it  be  a  lien  on  specific  portion  of  a  kt,  ftc. 

54.  If  it  be  a  Jien  on  an  undivided  share. 

55.  Terms  on  which  any  other  creditor  may  purchase. 
66.  Third  or  other  creditors  may  also  purchase. 

57.  Bight  of  original  purchaser,  if  he  be  creditor,  &c. 

5B.  Ri^^ts  of  plaintiff  issuing  execution. 

fiO.  -Sums  required  to  whom  to  be  paid;  eifect  of  payment. 

60.  Evidence  of  creditor's  right  to  purchase,  &c. 

61.  Legal  estate  in  lands  sold,  when  to  vest. 

61.  When  conveyance  to  be  executed;  its  effect.  ?  ^ 

68.  When  to  executors,  &e.  of  purchaser. 
64.  Effect  of  such  conveyance. 

66.  Authority  of  under  Aeriff  in  ease  of  death  of  sheriff. 
68.  Proceedings  if  there  be  no  under  sheriff. 

67.  Money  to  whom  to  be  paid,  if  sheriff  die,  &c. 

S  13.  Whenever  an  execution  shall  be  issued  against  the  property  ooodsbpood 
of  anj  person,  his  goods  and  chattels,  situated  within  the  jurisdiction  of  «nciMi<n. 
of  the  officer  to  whom  such  execution  shall  be  deliver^,  shall  be 
bound  only  from  the  time  of  the  delivery  of  the  same  to  be  executed.^ 

(46)  lR.L.p.501,$6. 


HK^  REVISED  STATUTES  OF  [parthc. 

TITLE  5.  S  14.  If  there  be  several  executions  issued  out  of  a  court  of  record, 
fl^^f^  against  the  same  defendant,  that  which  shall  have  been  first  deliver- 
•zecutiow.  ed  to  an  officer  to  be  executed,  shall  have  preference,  notwithstand- 
ing a  levy  may  be  first  made  under  another  execution ;  but  if  a  levy 
and  sale  of  any  goods  and  chattels  shall  have  been  made  under  such 
other  execution,  before  an  actual  levy  under  the  execution  first  deliv- 
ered, such  goods  and  chattels  shall  not  be  levied  upon  or  sold  by  vir- 
tue of  such  first  execution. 

ib.«if stuck-  d  15.  If  there  be  one  or  more  executions,  and  one  or  more  attach- 
ments  against  the  property  of  the  same  defendant,  or  if  there  be  seve- 
ral attachments,  the  same  rule  prescribed  in  the  last  section  shall  pre- 
vail, in  determining  the  preference  of  such  execution  or  attachment 

lb.  orexeeu.      $  16.  Bttt  any  execution  or  attachment  issued  out  of  any  court  not 
tic«f,ftc.     being  a  court  of  record,  if  actually  levied,  shall  have  preference  over 

any  other  execution  issued  out  of  any  court  whether  of  record  or  not, 

which  shall  not  have  been  previously  levied. 

S  n.  The  title  of  any  purchaser  in  good  faith,  of  any  goods  or 
chattels,  acquired  prior  to  the  actual  levy  of  any  execution,  without 
notice  of  such  execution  being  issued,  shall  not  be  divested  by  the  fact 
that  such  execution  had  been  delivered  to  an  officer  to  be  executed, 
before  such  purchase  was  made. 

L^yonear-  $  18.  Upon  cxocutions  against  the  property  of  a  defendant,  the  of- 
ficer shall  levy  upon  any  current  gold  or  silver  coin  belonging  to  such 
defendant,  and  shall  pay  and  return  the  same  as  so  much  money  col- 
lected, without  exposing  the  same  for  sale  at  auction. 

|kjmj»tBk  S  19*  Upon  such  executions,  the  officer  may  levy  upon  and  sell 
any  bills  or  other  evidences  of  debt,  issued  by  any  monied  corpora- 
tion, or  by  the  government  of  the  United  States,  and  circulated  as 
money,  which  shall  belong  to  the  defendant  in  such  execution. 


befim  levy. 


rent  coin. 


IrilKlfcc 


fDimvtof        S  SO.  When  goods  or  chattels  shall  be  pledged  for  the  payment  of 

bailor  in  i/.  i-  »o  li^       •  Ut 

goodapiedf-  money,  or  the  performance  of  any  contract  or  agreement,  tne  ngni 
and  interest  in  such  goods,  of  the  person  making  such  pledge,  may  be 
sold  on  execution  against  him,  and  the  purchaser  ahail  acquire  all 
the  right  and  interest  of  the  defendant,  and  .shall  be  entitled  to  the 
possession  of  such  Aois  and  chattels,  on  complying  with  the  ternv 
and  conditions  of  the  pledge.  ' 

Noueeof  S  21.  No  Sale  of  any  goods  or  chattels  shall  be  made  by  virtue  of 
td>.°  ^  any  execution,  unless  previous  notice  of  such  sale  shall  have  been 
given  six  days  successively,  by  fastening  up  written  or  printed  noti- 
ces thereof,  in  three  public  places  of  the  town  where  such  sale  is  to 
be  had,  specifying  the  time  and  place  where  the  same  is  intended  to 
be  had.-'T^ 


(47)  1  R.  L.  p.  506,  §  14. 


CHAP.  Ti.]  THE  STATE  OF  NEW- YORK.  ^6^ 

3  22.  The  following  property,  when  owned  by  any  persort  being    a»t.  «. 
a  householder,  shall  be  exempt  from  levy  and  sale,  under  any  execu-  ^jf^^jL^ 
ticm,  and  such  articles  thereof  as  are  moveable,  shall  continue  so  ex-  ««niH  from 
empt,  while  the  family  of  such  person,  or  any  of  them,  may  be  re-  JJ^JJ*""* 
moving  from  one  place  of  residence  to  another : 

1.  All  spinning-wheels,  weaving-looms  and  stoves,  put  up  or  kept 
fiMTuse,  in  any  dwelling-house : 

2.  The  fimuly  bible,  fiimiiy  pictures  and  school  books,  used  by  or 
in  die  fiunily  of  such  person ;  and  books  not  exceeding  in  value  fiily 
dollars,  which  are  kept  and  used  as  part  of  die  family  library : 

8.  A  seat  or  pew  occupied  by  such  person  or  his  family  in  any 
house  or  place  of  public  worship : 

4.  All  sheep  to  the  number  of  ten,  with  their  fleeces,  and  the  yarn 
Of  cloth  manu&ctured  from  the  same ;  one  cow,  two  swine,  the  ne- 
cessary fixxl  for  them ;  all  necessary  pork,  beef,  fish,  flour  and  v^;ela- 
bles,  actually  provided  for  fitmily  use ;  and  necessary  fuel  for  the  use 
of  the  family  for -sixty  days : 

5.  All  necessary  wearing  apparel,  beds,  bedsteads  and  bedding,  for 
such  person  and  his  family ;  arms  and  accoutrements,  required  by 
law  to  be  kept  by  such  person ;  necessary  cooking  utensils ;  one  ta- 
ble ;  six  chairs ;  six  knives  and  forks ;  six  plates ;  six  teacups  and 
saucers ;  one  sugar-dish ;  one  milk-pot ;  one  tea-pot  and  six  spoons ; 
<Mie  crane  and  its  appendages ;  one  pair  of  andirons,  and  a  shovel  and 
tongs : 

6.  The  tools  and  implements  of  any  mechanic,  necessary  to  the 
canying  on  of  his  trade,  not  exceeding  twenty-five  dollars  in  value.*® 

S  23,  No  personal  property  shall  be  exposed  for  sale,  unless  the  saiMhoWto 
same  b^  present  and  within  the  view  of  those  attending  such  sale ;  it  **~"^«^- 
tihall  be  oflfered  for  sale  in  such  lots  and  parcels  as  shall  be  calculated 
to  bring  the  highest  price. 

S  24.  Executions  to  authorise  tlie  sale  of  real  estate,  shall  com-For^ofexe 
mand  the  officer  to  whom  they  are  directed,  that  of  the  goods  and  chat-  ^of  real 
teb  of  Ae  person  against  whom  such  execution  shall  issue,  in  the  ^*'^' 
fxnhkf  of  such  officer,  he  shall  cause  to  be  made  the  debt,  damages, 
^  ether  sum  of  money,  and  cost9,  for  which  the  judgment  was  ren- 
dered ;  and  if  sufficient  goods  and  chattels  cannot  be  found,  &al  then 
he  cause  the  amount  of  such  judgment  to  be  made  of  the  real  estate  cf 
the  person  against  whom  such  judgment  was  rendered,  which  such 
person  shall  have  had,  at  the  time  of  docketing  such  judgment,  speci- 
fyitig  such  Ume^  or  at  any  time  afterwards,  in  whote  hands  soever  the 
same  may  then  be.*' 

0  25.  If  etecution  be  issued  upon  a  judgment  rendered  against  any  ib.  tiBinit 
person  as  ter-tenant,  heir  or  devisee  of  any  deceased  person,  it  shall      * 
command  the  amount  of  such  judgment  to  be  made  of  the  real  estate 

(46)  lR.L.p.506,§15;Uwiori816»p.281;  1824, p. 9B4, § 85.    (40)  n>.p.G02,$9. 


96S  REVISED  STATUTES  OF  [part  m. 

TITLE  5.  whereof  the  anoestor,  testator  or  person  deceased,  was  seised  at  the 
^■^^^^^^  time  the  same  real  estate  became  liable,  or  at  any  time  afterwards, 
or  at  the  time  of  the  death  of  such  ancestor,  testator  or  other  deceas- 
ed person,  as  the  case  may  require,  imless  such  heir,  devisee  or  ter- 
tenant  shall  have  made  his  own  estate  liable  to  such  judgment.^ 

Luda  held  §  S6.  Laods,  tenements  and  real  estate,  holden  by  any  ooe  in  trust, 
or  for  the  use  of  another,  shall  be  liable  to  debts,  judgments,  decrees, 
executions  and  attachments,  against  the  person  to  whose  use  they  are 

^i^^l  holden,  in  the  cases  and  in  the  manner  prescribed  in  the  first  Cluq»ter 
of  the  Second  Part  of  the  Revised  Statutes. 

EzMoUont  S  27.  If  a  party  die  after  judgment  rendered  against  him,  but  be- 
«md  per-  fore  exocutiou  issued  thereon,  the  remedy  on  such  judgments  shall  not 
'^^  be  suspended  by  reason  of  the  non-age  of  any  heir  of  such  party ;  but 

no  execution  shall  issue  on  any  such  judgment,  until  the  expiration  of 
one  year  after  the  death  of  the  party  against  whom  the  same  was  ren- 
dered/' 

ib.ai«iiift  S  S8.  If  any  person  taken  in  execution  against  his  body,  shall  die 
intueauSi.  wlulo  SO  charged,  new  executions  may  be  issued  against  the  goods, 

chattels,  lands  and  tenements  of  the  deceased,  in  the  same  manner  as 

if  he  had  never  been  charged  in  execution.^ 

Not  to  be  le-      S  29.  But  such  uow  exocutions  shall  not  be  levied  upon  any  real 
tam^^  estate  which  the  deceased,  after  the  judgment  rendered  against  him, 
shall  have  sold  in  good  fiiith." 

lb.  S  SO-  Nor  shall  sudi  new  executioQS  be  levied  upon  any  real  estate 

which  shall  have  been  actually  sold  under  any  other  prior  or  subse- 
quent judgment  against  the  person  so  dying  in  execution.^ 

8ai«ofmi«i-      $  SI.  When  a  judgment  shall  be  recovered  for  a  debt  secured  by 

Jon. '    "^^  mortgage  of  real  estate,  or  for  any  part  of  sudi  debt,  it  shall  not  be 

lawftil  for  the  sheriff  to  sell  the  equity  of  redemption  of  the  mor^agor, 

his  heirs  or  assigns,  in  such  estate,  by  virtue  of  any  execution  upon 

such  judgment. 

DmettonoB  S  32.  Whenever  any  execution  against  the  property  of  the  defen- 
*'**^°°'  dant  shall  be  issued  upon  such  judgment,  the  plaintiff's  attorney  shall 
endorse  therecm  a  brief  description  of  the  premises  mortgaged,  refer- 
ring to  the  page  and  book  of  the  record  in  which  such  mortgage  is  re- 
corded, with  a  direction  to  the  sheriff  not  to  levy -such  executiim  upon 
the  said  premises,  or  any  part  thereof. 

How  to  be        S  33.  If  such  execution  shall  not  be  collected  of  die  other  property 
'*''''°^'      of  the  defendant,  the  sheriff  shall  return  the  same  unsatisfied,  in  whole 
or  in  part,  as  the  case  may  require. 

AdveriMo-        S  34.  The  time  and  place  of  holding  any  sale  of  real  estate  pursu- 
er radinaie.  ant  to  any  execution,  shall  be  publicly  advertised,  previously,  for  six 
weeks  successively,  as  follows  : 

(50)  1  R.L.  p.S02,§  9.    (51)  lb.  §  8.    <52)  lb.  p.  50l»  §  12. 


Yea- 


CHAP.  VI.]       THE  STATE  OF  NEW-YORK.  36d 

1.  A  written  or  printed  notice  thereof  shall  be  fastened  up  in  three    akt.  s. 
public  places  in  the  town  where  such  real  estate  shall  be  sold,  and  if  ^'"^*>'^'^^ 
such  sale  be  in  a  town  diflferent  from  that  in  which  the  premises  to  be 
sold  are  situated,  then  such  notice  shall  also  be  fiistened  up  in  three 
public  places  of  the  town  in  which  the  premises  are  situated : 

s»  A  copy  of  such  notice  shall  be  printed  cnce  in  each  week  in  a 
newspaper  of  such  county,  if  there  be  one : 

8.  If  there  be  no  newspaper  printed  in  such  county,  and  the  premi- 
ses to  be  sold  are  not  occupied  by  any  person  against  whom  the  exe* 
cation  is  issued,  or  by  some  person  hdding  the  same  as  tenant  or  pur- 
chaser under  such  person,  then  such  notice  shall  be  published  in  the 
state  paper,  <»ice  in  each  week.'^ 

S  S5.  In  erery  such  notice,  the  real  estate  to  be  sold  shall  be  de-  how  to  b« 
icribed  with  common  certainty,  by  setting  forth  the  name  of  the  town-  "^ 
dap  or  tract,  and  the  number  of  Ae  lot,  if  there  be  any,  and  if  there 
be  none,  by  some  other  appropriate  description.'^* 

5  86;  Tlie  sale  of  real  estate,  or  of  any  personal  property,  by  vir-  bab  br  vi 

6  of  any  execution,  shall  be  at  public  y^ue,  between  the  hour  of  dl^^fa^ 
nine  o'clodc  in  the  morning  and  the  setting  of  the  sun/' 

S  37.  Any  officer  who  shall  sell  any  real  estate  without  the  preri-Pwi^ty for 
OQS  notices  herein  directed,  or  otherwise  than  in  the  manner  herein  mim- 
prescribed^  shall  forfeit  one  thousand  dollars  to  the  party  injured,  in 
addition  to  any  damages  which  such  party  may  sustain.^ 

S  88.  When  real  estate  offered  for  sale  by  virtue  of  any  execution,  Mod«  of  oo»- 
aball  consist  of  several  known  lots,  tracts  or  parcels,  such  lots,  tracts  ofn!?o!tSiM. 
or  parcels  shall  be  separately  exposed  for  sale ;  and  if  any  person 
ehinung  to  be  the  owner  of  any  portion  of  such  estate,  or  of  such  lots, 
tracti  or  parcels,  or  either  of  them,  or  claiming  to  be  entitled  by  l&w 
to  redeem  any  such  portion,  shall  require  such  portion  to  be  exposed 
h  sale  separately,  it  shall  be  the  duty  of  the  sheriff  to  expose  the  same 
fcr  sale  accordingly.  No  more  of  any  real  estate  shall  be  exposed  for 
ak,  than  shall  appear  necessary  to  satisfy  the  execution. 

8  89.  If  any  person  shall  take  down  or  defece  any  notice  of  a  sale  Penalty  for 
of  real  or  personal  property,  put  up  by  any  sheriff,  previous  to  the  day  notf^V^' 
of  srie  therein  specified,  unless  upon  satis&ction  of  the  execution  by  '^^ 
^rtae  of  which  soch  notice  shall  have  been  given,  or  upon  the  con- 
sent of  the  party  suing  out  such  execution,  and  of  die  defendant  there- 
iii)  such  person  dbsdl  forfeit  fifty  dollars  to  the  party  in  whose  favor 
SQch  execution  was  issued. '^^ 

.  5  40.  The  omission  of  any  sheriff  or  other  officer  to  give  the  notice  vaudity  or 
of  sale  herein  required,  or  the  taking  down  or  defacing  of  any  such  no-  "**■• 

tice  when  put  up,  shall  not  affect  tibe  validity  of  any  sale  made  to  a 

"  ■  ■  ■  -^ 

(6S)  1  R.  L.  S06,  §  18.    (54)  lb.  §  18  &  14. 
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TIXLB5.  pmqhasQr  in  good  faith,  widiout  notice  of  any  such  oodssioD  o^of- 

purehuM  by     9  41.  Tho  lAefiff  OF  Other  officer  to  whom  any  execution  shaB  be 

MM,  forbid-  directed,  and  the  deputy  of  such  sheriff  or  officer,  holding  any  execti- 

^  tion  and  conducting  any  sale  of  property  in  pursuance  th^eof,  dsall 

not,  directly  or  indirectly,  purchase  any  pn,perty  whatever,  at  any 

sale  by  virtue  of  such  execution ;  and  all  purchases  made  by  sueh 

sheriff,  officer  or  deputy,  of  to  his  use,  shall  be  void.^ 

Cwruficata  of     3  42.  Upon  thc  salc  of  real  estate  by  virtue  of  any  execution,  (he 
Si!i****'°'^  officer  making  the  same  shall  make  out  and  subscribe  duplicate  cer- 
tificates of  such  sale,  containing, 

1.  A  particular  description  of  the  premises  sold : 

2.  The  price  bid  for  each  distinct  lot  or  parcel : 
a.  Hie  whole  consideration  money  paid : 

4.  The  time  when  such  sale  will  become  absolute,  and  the  pur- 
chaser will  be  entitled  to  a  conveyance,  pursuant  to  law.^ 

Tobtfikd,  S  43.  One  of  the  said  duplicate  certificates  shall,  within  ten  days 
after  such  sale,  be  filed  in  the  office  of  the  clerk  of  the  county,  and 
the  other  shall  be  delivered  to  the  purchaser.  If  there  be  two  or  more 
purchasers,  a  certificate  shall  be  delivered  to  each.^ 

How  far  vd-  S  44.  Such  Original  certificate,  upon  being  proved  or  acknowledg- 
ed in  tho  manner  required  by  law  to  entitle  deeds  to  be  recorded,  or  a 
copy  of  such  original,  duty  certified  by  the  clerk  in  whose  office  such 
original  is  filed,  shall  be  received  as  presumptive  evidence  of  the  frets 
therein  contained. 

wbonandon  ^  45.  Within  ono  year  fix)m  the  time  when  such  sale  shall  have 
laud  may  be  been  madc,  the  real  estate  so  sold,  or  any  distinct  lot,  tract  or  portion 
that  may  have  been  separately  sold,  may  be  redeemed,  by  the  pay- 
ment to  the  purchaser,  his  personal  representatives  or  assignees,  or  to 
the  officer  who  made  such  sale,  for  the  use  of  such  purchaser,  of  the 
sum  of  money  which  was  bid  on  the  sale  of  such  lot  or  tract,  together 
with  the  interest  on  that  sum  from  the  time  of  sale,  at  the  rate  of  tefi 
per  cent,  a  year.*^® 

By  whom  ro-     S  46.  Such  redemption  may  be  made, 

may  tomade.  !•  By  the  persou  against  whom  the  execution  wasissued,  and  whose 
right  and  title  were  sold  in  pursuance  thereof:  or, 

2.  If  such  person  be  dead,  by  his  devisee  of  the  premises  sold,  if  the 
same  shall  have  been  devised ;  and  if  the  same  shall  not  have  been 
devised,  by  the  heirs  of  such  person :  or, 

3.  By  any  grantee  of  such  person,  who  shall  have  acquired  an  abso- 
lute title  by  deed,  sale  under  mortgage,  or  under  an  execution,  or  by 
any  other  means,  to  the  premises  sold,  or  to  any  lot,  tract,  parcel  or 
portion  which  shall  have  been  separately  sold.*^® 

(55)  1  B.  L.  p.  601»  §  13  &  14.    (56)  lb.  §  IQ.    (97)  Laws  of  1820,  p.  167,  §  1.    (68).n».§8. 
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$  47.  Anf  heir  or  devisee  of  the  person  against  whom  the  esecu-    art.  «. 
tion  was  issued,  and  any  grantee  of  such  person  who  shall  have  acquir-  ^^^^^^^ 
ed  an  absolute  title  to  a  portion  of  the  estate  sold,  or  to  a  portion  of  Ji'J^®*^'^ 
any  lot,  tract  or  parcel  that  shall  have  been  separately  sold,  may  re-  JJ^  *• 
deem  the  lot,  tract  or  parcel  so  sold,  on  the  same  terms,  and  in  the 
same  manner  as  if  he  were  grantee  of  the  whole  lot,  tract  or  parcel, 
and  shall  have  the  same  remedy  to  enforce  contribution  from  those  who 
shall  own  the  residue  of  such  tract,  lot  or  parcel,  as  if  the  sum  requir- 
ed to  he  paid  by  him  to  effect  such  redemption,  had  been  collected  by 
a  sale  of  the  portion  belonging  to  such  grantee. 

S  48.  If  there  be  several  persons  having  undivided  shares,  as  joint  undivided 
tenants,  or  as  tenants  in  common,  in  the  premises  sold,  or  in  any  par- 
ticular lot  or  tract  sold,  each  person  having  such  title  may  redeem  the 
share  or  interest  belonging  to  him,  by  paying  to  the  purchaser,  or  to 
the  officer,  as  herein  directed,  a  sum  that  will  bear  the  same  propor- 
tion to  the  whole  purchase  money  bid  for  such  premises,  or  for  such 
particular  lot  or  tract,  as  the  share  proposed  to  be  redeemed,  bears  to 
the  whole  number  of  shares  in  such  premises,  or  lot  or  tract,  together 
with  the  interest  on  such  sum,  at  the  rate  of  ten  per  cent,  a  year. 

S  49«  Upon  suob  payment  being  made  by  any  person  so  entitled  to  saie  void  on 
redeem  any  real  estate  so  sold,  the  sale  of  the  premises  so  redeemed,  ^^  ^p^°"- 
and  the  certificates  of  such  sale,  shall  be  null  and  void.^ 

S  50.  In  case  the  persons  entitled  as  herein  before  provided,  shall  Time  for  ae- 

.  1  !•  11  ^1  •■•I      quinngngl.t 

«imt  to  redeem  the  premises  so  sold,  or  any  part  of  them  within  the  of  purchuer. 

year  above  prescribed,  then  the  interest  vested  in  the  purchaser  by 

sach  sale  saay  be  acquked  within  three  months  after  the  expiration 

of  sack  year,  by  the  persons  and  on  the  terms  herein  after  prescrib- 

ed.« 

S  51.  Any  creditor  of  the  person  against  whom  such  execution  is-  By  whom  u 
sued,  having  m  hu9  own  name,  or  as  assignee,  representative,  trustee  qmr«d. 
or  otherwise,  a  decree  in  chancery  or  a  judgment  at  law,  r^dered  at 
any  time  before  the  expiration  of  fifteen  months  from  the  time  of  such 
sale,  aad  which  shall  be  a  lien  and  charge  upon  the  premises  sold,  by 
payjBg  the  sum  of  money  which  was  paid  on  the  sale  of  such  preoBises, 
together  with  interest  thereon  at  the  rate  of  seven  per  cent,  a  year  from 
the  time  of  such  sale,  shall  thereby  acquire  all  the  rights  of  the  origi- 
nal purchaser,  subject  to  be  defeated  in  the  manner  herein  after  men- 
tioned.^® 

S  5B.  If  such  jttdgmeat  or  deoree  be  a  lien  on  any  lot,  tract  or  par-  ivhen  jad«- 
oel  that  diall  have  been  separately  sold,  the  creditor  having  the  scone,  uDgi*  lot. 
by  piling  as  b^>re  pcovided,  the  sum  which  shall  have  been  hid  for 

SQch  lot,  tract,  or  parcel,  with  interest  as  above  mentioned,  shall  dier^ 

'  ■        1 1 1  I  .11.1         I    II I  I    ...  I     1 .  1 1-.  1 1  ■■ 

(69)  LawB  of  IS20,  p.  167,  §  2.    (60)  lb.  §  8. 
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'nTLC  s.  bj  acquire  all  the  rights  of  the  original  purchaser,  to  such  lot,  tract  or 
^'^^^^^^  parcel,  subject  to  be  defeated  as  herein  after  provided. 

When  on  a       $  53.  If  such  judgment  or  decree  be  a  lien  on  a  specific  portion  only 
lot.  of  any  lot,  tract  or  parcel  so  sold,  the  creditor  having  the  same  nay 

acquire  the  title  of  the  purchaser  to  the  whole  of  such  lot,  tract  or  par- 
cel, in  the  same  manner  as  if  such  lien  extended  to  the  whole. 

wiMooDon-  ^  54,  Any  such  creditor  having  such  decree  or  judgment,  which 
'  is  a  lien  upon  any  undivided  share  or  interest  in  any  real  estate  sold 
under  execution,  may,  within  the  same  time,  on  the  same  terms,  and 
in  the  same  manner,  acquire  the  title  of  the  original  purchaser  to  such 
share  or  interest,  by  paying  such  part  of  the  whole  purchase  money 
of  such  real  estate,  as  shall  be  in  a  just  proportion  to  the  amount  of 
such  share  or  interest. 

TemMof  S  55.  Whenever  any  such  creditor  shall  have  acquired  the  title  of 
Sum  M^d/  the  original  purchaser,  pursuant  to  the  foregoing  provisions,  any  other 
creditor,  who  might  have  acquired  such  title  according  to  the  said  pro- 
visions, may  become  a  purchaser  thereof  from  the  first  creditor  who 
acquired  the  same,  upon  the  following  conditions : 

1.  By  reimbursing  to  such  first  creditor,  his  personal  representa- 
tives or  assigns,  the  sum  which  may  have  been  paid  by  him  to  acquire 
such  title,  togedierwith  interest  thereon  at  the  rate  of  seven  per  cent, 
a  year,  from  the  time  of  such  payment,  to  the  time  of  such  reimbune- 
ment: 

8.  If  the  judgment  or  decree  by  virtue  of  which  the  first  creditor 
acquired  the  title  of  the  original  purchaser,  be  prior  to  the  judgment 
or  decree  of  such  second  creditor,  then  such  second  creditor  shall  also 
pay  to  such  first  creditor,  the  amount  due  on  his  judgment  or  decree: 

8.  But  if  such  judgment  or  decree  of  the  first  creditor,  at  the  time 
of  his  acquiring  the  title  of  the  original  purchaser,  shall  have  ceased 
to  be  a  Uen  as  against  such  second  creditor,  it  shall  not  be  necessaij 
to  pay  the  amount  theredl*^ 

TMrd  tod  S  56.  In  the  same  manner,  any  third  or  other  creditor,  who  might, 
tor^^  according  to  the  foregoing  provisions,  acquire  the  title  of  the  original 
purchaser,  may  become  a  purchaser  thereof  from  the  second,  third,  or 
any  other  creditor,  who  may  have  become  such  purchaser  fiom  any 
other  creditor,  upon  the  same  terms  and  oonditicms  specified  in  the 
kst  section.^^ 

Original  DOT.  67.  If  the  original  purchaser  of  any  premises  so  sold,  shall  also  be 
tfSSm.  ^  a  creditor  of  the  defendant  against  whom  the  execution  issued,  and 
as  such  might  acquire  the  title  of  any  purchaser,  according  to  the 
preceding  provisions,  he  may  avail  himself  of  his  decree  or  judgment, 
in  the  same  manner,  and  on  the  same  terms  herein  prescribed,  to  ac- 
quire the  title  which  any  creditor  may  have  obtained. 

(61)  U.W9  of  ISaO,  p.  167,  §  8. 
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S  58.  The  plaintiff  under  whose  execution  any  real  estate  shall   abt.  s. 


have  been  sold,  shall  not  be  authorised  to  acquire  the  title  of  the  ori* 
ginal  purchaser,  or  of  any  creditor,  to  the  premises  so  sold  by  virtue  piaiot^u 
of  the  decree  or  judgment  on  which  such  execution  issued ;  and  if  he 
have  any  other  decree  or  judgment,  which  would  entitle  him  to  ac- 
quire such  title,  according  to  the  preceding  provisions,  he  may  avail 
himself  of  such  other  decree  or  judgment,  in  the  same  manner,  and 
on  the  same  terms,  as  any  other  creditor. 

S  59.  The  sums  required  to  be  paid'  by  the  foregoing  provisions,  ^^^^^ 
to  acquire  the  title  of  the  original  purchaser,  or  to  become  a  pur-*^:  e^t, 
chaser  from  any  creditor,  may  be  paid  to  such  purchaser  or  creditor, 
his  representatives  or  assigns,  or  to  the  officer  who  made  the  sale,  for 
the  use  of  the  purchaser  or  creditor  entitled  to  the  same.  Upon  such 
payment  being  made,  the  title  of  the  original  purchaser  shall  be  there- 
by transferred  to  the  creditor  acquiring  the  same,  pursuant  to  the 
foregoing  provisions,  and  from  such  creditor  to  any  other  creditor  be- 
coming a  purchaser  thereof  as  herein  before  provided.*^ 

S  60.  To  entitle  any  creditor  to  acquire  the  title  of  the  original  ^«bm  of 
purchaser,  or  to  become  a  purchaser  from  any  other  creditor,  pursu-  ng|t  to  pw- 
ant  to  the  foregoing  provisions,  he  shall  present  to  and  leave  with 
such  purchaser  or  creditor,  or  Uie  officer  who  made  the  sale,  die  fol- 
lowing evidence  of  his  right : 

1.  A  copy  of  the  docket  of  the  judgment  or  decree  under  which  he 
claims  the  right  to  purchase,  duly  certified  by  the  clerk  of  the  court 
or  of  the  county  in  which  the  same  is  docketed : 

8.  A  true  copy  of  all  the  assignments  of  such  judgment  or  decree, 
which  are  necessary  to  establish  his  claim,  verified  by  his  affidavit, 
or  by  the  affidavit  of  some  witness  to  such  assignments : 

8.  An  affidavit  by  such  creditor,  or  by  his  attorney  or  agent,  of 
the  true  sum  due  on  such  judgment  or  decree,  at  the  time  of  claiming 
sadi  right  to  purchase. 

S  61.  The  right  and  title  of  the  person  against  whom  the  execu-  wimiMti 
tioQ  was  issued,  to  any  real  estate  which  shall  be  sold  thereby,  shall  landi  ■ou,  to 
not  be  divested  by  such  sale,  until  the  expiration  of  fifteen  months  ^^ 
from  the  time  of  such  sale ;  but  if  such  real  estate  shall  not  have 
been  redeemed  as  herein  provided,  and  a  deed  shall  be  executed  in 
punuanco  of  a  sale,  the  grantee  in  such  deed,  shall  be  deemed  vested 
with  the  legal  estate  from  the  time  of  the  sale  on  such  execution,  for 
the  purpose  of  maintaining  an  action  for  any  injury  to  such  real  es- 
tate. . 

9  62.  After  the  expiration  of  fifteen  months  from  the  time  of  the  cwrtiftoM 
^e  of  any  real  estate,  if  any  part  of  the  premises  sold  shall  remain  txeootad.* 
^redeemed  by  the  person  against  whom  the  execution  issued,  or  by 
^y  person  entitled  to  redeem  the  same  within  one  year  firom  the 

Iawi  of  18S0,  p.  167,  §  a 
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TI7LB  JL  fjgg^  of  0uch  sale,  accordiDg  (o  the  fimgoiog  proyisions,  then  the  offi* 
^""^^^^^^  cer  .making  such  sale  shall  complete  the  same,  bj  executing  a  coa- 
y«yasce  of  the  premises  so  remaining  miredeemed,  either  to  the  ori- 
ginal purchaser,  or  to  the  creditor  who  may  have  acquired  the  title  of 
such  original  purchaser,  or  to  the  creditor  who  may  have  purchased 
SQch  title  from  any  other  creditor,  as  the  case  may  be ;  which  con- 
veyance shall  be  valid  and  effectual  to  convey  all  the  right,  tkle  and 
interest,  which  was  sold  by  such  officer.*^ 

^^to  «B-     ^  €3.  In  case  the  person  who,  by  the  provisions  of  the  preoedling 
of  pvSluer.  sections,  wouU  be  entitled  to  a  conveyance  of  any  real  estate  sold  by 
virtue  of  an  execution,  shall  die  previous  to  the  delivery  of  such  con- 
veyance, the  officer  making  such  sale  shall  execute  and  deliver  such 
conveyance  to  the  executors  or  administrators  of  the  person  so  de- 
ceased.^ 
Eibetofioeh    ^.64,  The  real  estate  so  conveyed,  dball  be  held  in  trust  for  the 
use  «f  dke  heirs  of  such  deceased  person^  sulgect  to  the  dower  of  lu0 
widow,  if  there  be  any ;  but  may  be  sold  for  die  payment  of  his  debts, 
by  the  order  of  any  surrogate  or  court  of  equity^  in  the  same  manner 
as  lands  whereof  such  deceased  person  died  seised.^, 
Authority  of     ^  6&.  If  sny  sheriff  to  whom  an  execution  shall  be  delivered,  das 
incM of     or  be  removed  from  office  before  such  execution  be  satisfied,  his iin- 
•bwift        der  sheriff  shall  proceed  thereon,  in  the  same  maimer  ^  the  sheriff 
might  have  done;  and  if  asheriffwho  has  sold  any  real  estate  die  or 
be  jcemcred  before  -execating  any  conveyance  in  pursuance  of  socfa 
sale,  such  conveyance  shall  be  executed  by  his  under  eherifi^  in  the 
same  manner,  and  with  the  like  effect,  a^  if  done  by  the  sfaeriff.^^ 

ProeoedingB  $  6ft.  If  thofe  bo  DO  such  imdor  shertf,  the  coirt  from  which  the 
binder  ■borifT.  oxocution  issuod  may,  on  the  application  of  the  plaintiff,  i^point  some 
sttitaUe  person  to  proceed  on  such  execution,  and  complete  the  same, 
inelead  of  such  under  sheriff  ;  and  en  the  application  of  any  person 
entitled  to  a  conveyance,  the  court  may  appoint  a  proper  person  is 
execute  the  same*  The  person  so  appointed  shall  give  such  security 
as  the  court  may  require,  and  shall  have  the  same  power  in  relation 
to  the  object  of  his  appointment,  as  the  sheriff  so  dying  or  removed* 

^b?mi?be       ^  ^''  If  ^f  sheriff  dball  die  or  be  removed  from,  office,  after  hav- 

f  hll^iff  die     ^S  ^^oisde  sale  of  any  real  estate,  the  monies  herein  required  to  be  ptid 

•*«•       '    «ohim<br.theredemptionofsuche6tate,  or  for  the  purpose  of  aoqvir* 

ing  die  title  of  the  original  purdiaser,  may  be  paid  to  his  under 

idieriff,  or  to  the  cleric  of  the  county,  in  the  sune  manner,  and  widi 

the  like  effect,  as  if  paid  to  such  sheriff. 

(63)  Laws  of  18»)/p.  167,  §:4.    (64)  »>.  1824,  p.  276.    (65)  1  R.  L.  p.  5€S,  $  10;  lb.  P- 
MS,  §S4. 
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▲RTICIii:  THIBIX  AftT.3. 

OfRem$dieB  for  FaUmre  of  TUle  to  Real  Estate  sold  bff  sxsm^  '•^^N'*^ 
tioHj  and  to  enforce  Contribution  between  sevtral  Onmers-  fjf 
Lands  subject  to  the  same  Judgment, 

8kc.  6B.  Cifei  Is  wUchpardiaaaP  may  reeorer. 

09.  Senady  iw  tbe  pkiiitiff  tD^oolkot  tlM  ram  nfiyid#d. 

70.  Cases  in  wUcH  contzibatioii  may  be  enfoveed. 

71.  Order  in  whidi  lands  diall  be  liable  to  contribate. 
7SL  Proeeedings  in  cbancery  for  contribvtion. 

78.  Lien  of  original  judgment  how  procured  by  affidayit. 
74  ft  7S.  Proeeedings  and  fee  of  cleck  On  filing  affidaTit 

S  68.  If  the  purchaser  of  any  real  estate,  sold  by  virtue  of  an  ex-  ^i^lST 
eeutioD,  his  heirs  or  assigns,  shall  be  evicted  from  the  possession  of '^^«'- 
8Qch  real  estate,  or  if  in  an  action  for  the  recovery  thereof,  judgment 
shall  be  rendered  against  him,  in  consequence, 

1.  Of  smy  irregularity  in  the  proceedings  concerning  such  sd'e: 

OP, 

2.  Of  the  judgment  upon  which  such  execution  issued  being  va- 
cated or  reversed : 

Such  purchaser,  his  heirs  or  assigns,  may  recover  of  the  par^  for 
whose  benefit  such  real  estate  was  sold,  the  amount  paid  on  tiie  p«r^ 
chase  thereof,  with  interest.^ 

S  89.  The  party  for  whose  benefit  such  real  estate  was  soH,  and  JSJ^.***^ 
his  personal  representatives,  upon  such  recovery  being  had  against 
him  in  consequence  of  any  irregularity  in  the  proceedings  concerning 
sach  ssle,  may  havci  further  execution  upon  the  judgment  by  virtue 
of  which  such  sale  was  made,  to  levy  the  sum  paid  .on  siscb  sale, 
with  interest ;  and  such  judgment  shall  be  deemed  valid  and  eftetual 
be  that  purpose,  against  the  defendant  therein,  his  personal  repre- 
sentatives, haifs  and  devisees,  but  not  i^nst  any  pvrchaser  in  good 
fiuth^  or  any  incumbrancer  by  mortgage,  judgment  or  otherwise, 
whose  title  or  whose  incumbrance  diall  have  accrued  before  the  tevy 
of  such  fiirther  execution.^^ 

S  70.  When  lands  and  tenements,  in  the  hands  of  several  persons;  caMcfor 
shall  be  liable  to  satisfy  any  judgment,  and  the  whole  of  such  judg- 
ment, or  more  than  a  due  proportion  thereof,  shall  be  levied  upon 
the  lands  of  any  one  or  more  of  such  persons,  the  persons  so  aggriev- 
ed, or  their  personal  representativesj  may  compel  a  just  und  equai 
contribution  by  all  the  persons  whose  lands  and  tenements  ought  to 
centribute  to  the  satisfaction  of  such  judgment^ 

STI.  Such  lands  and  tenements  shall  be  liable  to  such  contribu-onier  or  con. 
tion,  in  the  following  order : 

1.  If  they  were  conveyed  by  the  defendant  in  the  execution,  they 
shall  be  liable  in  succession,  commencing  with  the  lands  last  con- 
veyed: 

<^ — 

(66)  1  R.  L.  p.  604,  §  12. 
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a.  If  thejr  were  sold  under  execution  against  the  defendant,  tbey 
ahallahobe  liable  in  suooessiou,  commencing  with  the  landbsoU 
under  the  last  and  youngest  judgment : 

8.  If  there  be  lands  so  liable,  which  were  conveyed  by  the  defen- 
dant in  the  execution,  and  also  lands  which  have  been  sold  under  ex- 
ecution against  such  defendant,  they  shall  respectiyely  be  liable  in 
succession  according  to  the  order  herein  prescribed. 

S  72.  If  a  bill  be  filed  in  the  court  of  chancery  to  compel  such  con- 
tribution, the  person  aggrieved  shall  be  entitled  to  use  the  original 
judgment,  and  by  virtue  thereof,  to  levy  the  amount  which  ought  to 
be  contributed  by  the  lands  and  tenements  subject  to  such  judgment; 
and  fer  that  purpose,  such  judgment  shall  remain  a  lien  and  chai^ge 
upon  such  lands  and  tenements,  for  the  term  of  ten  years  bom  the 
docketing  thereof,  to  the  extent  of  the  sum  which  ought  to  be  so  at- 
tributed, notwithstanding  such  sum,  or  any  part  thereof,  may  hare 
been  paid  by  the  party  seeking  such  contribution. 

S  7S.  But  such  original  judgment  shall  not  remain  a  lien  upon  any 
lands,  nor  shall  they  be  subject  to  an  execution  as  herein  provided, 
unless  the  person  aggrieved,  within  twenty  days  after  the  payment  of 
any  sum  of  money  by  him,  fer  which  he  shall  claim  a  contribution, 
shall  file  an  affidavit  with  a  clerk  of  the  court  in  which  the  original 
judgment  was  rendered,  stating  the  sum  paid,  and  his  claim  to  use 
such  judgment  for  the  reimbursement  thereof. 

S  74.  On  the  filing  of  such  affidavit,  the  clerk  shall  make  an  en- 
try in  the  margin  of  the  docket  of  such  judgment,  statii^  the  sum 
so  paid,  and  that  such  judgment  is  claimed  to  be  a  lien  to  thict  amount 
If  such  judgment  be  in  the  supreme  court,  such  clerk  shall  iLko  trans- 
mit a  copy  of  such  entry  to  the  other  clerks  of  that  court,  at  thb  same 
time  with  his  docket  of  judgments,  and  the  like  entry  shall  be  made 
by  such  clerks  in  the  .margin  of  their  dockets  of  such  judgments. 

5  76.  The  same  fee  shall  be  paid  on  filing  any  such  affidavit  as 
fer  the  filing  and  docketing  a  record  of  judgment. 

ARTICI^  FOUBTH. 

Executions  against  the  Person. 

8ao.7S.  PcnoM  trntted  on  exeeiitioii,]uyir  tobe  k^. 
77.  Penontramnderedbybailyhowtobekept. 

S  76.  Whenever  any  person  shall  be  arrested  by  virtue  of  an  exe- 
cution issued  upon  any  judgment  rendered  in  a  court  of  record,  he 
shall  be  safely  kept  in  secure  custody,  in  the  manner  prescribed  by 
law,  at  his  own  expense,  until  he  shall  satisfy  such  execution,  or  he 
discharged  according  to  law.^'' 


(S7)1R.L.  p.4»,§19. 
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S  77-  Every  person  surreodered  in  exoneration  of  his  bail,  shall    ^kt.  i. 
be  kept  in  like  manner,  until  he  shall  satisfy  the  judgment  rendered  j^J|^^^[^^ 
against  him,  or  be  discharged  according  to  law.^  renSwSd  b 


TITLE  VI. 

PROVISIONS  CONCERNING  CERTAIN  PROCEEDINGS  IN  THE  PROGRESS 

OF  AN  ACTION  AT  LAW. 

Aet.  1. — Of  proceeding!  against  joint  debtors. 
Art.  2. — Of  proceedings  on  bonds  for  tbe  performance  of  covenants. 
Art.  3.— Of  bail,  and  proceedings  to  charge  and  exonerate  them. 
Art.  4.— Of  consolidating  and  referring  causes. 

ABTICI.E  FIRST. 

Of  Proceedings  against  Joint  Debtors. 

Sio.  1.  Judgment  in  aetions  i^gaiast  joint  debtors. 

%  Effect  of  judgment  as  to  the  different  defendants. 
8.  Form  of  execution;  endorsements  to  be  made  thereon. 
'  4.  Proceedings  on  execution. 

S  1.  In  actions  against  two  or  more  persons  jointly  indebted  upon  l^omiof 
any  joint  obligation,  contract  or  liability,  if  the  process  issued  against 
ail  die  defendants  shall  have  been  duly  served  upon  either  of  them, 
the  defendant  so  served  shall  answer  to  the  plaintiff;  and  in  such 
case,  the  judgment,  if  rendered  in  favor  of  the  plaintifi^  shall  be  against 
all  the  defendants  in  the  same  manner  as  if  all  had  been  served  with 
process."* 

S  2.  Such  judgment  shall  be  conclusive  evidence  of  the  liability  lubet  of 
of  the  defendant  who  was  personally  served  with  process  in  the  suit, 
or  who  appeared  therein ;  but  against  every  other  defendant,  it  shall 
be  evid&ce  only  of  the  extent  of  the  plaintiff's  demand,  aflfr  the 
liability  of  such  defendant  shall  have  been  established  by  other  evi- 
denee. 

%  3.  Execution  upon  every  such  judgment  shall  be  issued  in  form  Fomior 
against  all  the  defendants,  but  the  attorney  issuing  the  same.J8hall  en-^ 
d<»se  thereon  the  names  of  such  of  the  defendants  as  were  not  served 
with  the  process  by  which  the  action  was  commenced,  and  shall  di- 
rect such  execution  to  be  served,  as  provided  in  the  next  section. 

S  4.  Such  execution  shall  not  be  served  upon  the  person  of  any  prooeedbiis 
defendant  whpse  name  is  so  endorsed  thereon ;  nor  shall  it  be  levied  S!S^^^ 
on  the  sole  property  of  any  such  defendant ;  but  it  may  be  collected 
of  the  personal  property  (rf*  any  such  defendant,  owned  by  him  as  a 
ptutber  with  the  other  defendants  taken,  or  with  any  of  them."* 

(68)  1 R.  L.  p.  485,  §  19.    (S9)  lb.  p.  081,  §  IS. 
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TJTIkB  «.  ARTICLiE  SECOND. 

^■^"^'^^^   OfProctedrngB  oh  Bonds  far  the  PerformMice  of  CoveiiMtt. 

Sso.  S.  IneefteinactioitttbtcMlMttolwaarifpudiAdeelttiftkB. 

6.  DamigM  to  be  uiested  by  joiy  on  trig]. 

7.  In  what  omm  writ  of  inqnirjio  umie. 

8.  Or  dtmigei  maj  be  uteswd  at  eirenit  court 

9.  Verdict  for  damagei  to  be  entered;  judgment  thereon. 
10.  Ezecntlon,  ipeclal  endorsement  and  directiona  thereon. 
U.  Efeet  of  collecting  damageaaasesied. 

12;  IS  Ac  14.  Proceedinga  for  further  breaches. 

16.  Effect  of  Tcrdict  for  defendant  on  assignment  of  breaches. 

Assifamsot  ^  ^*  When  an  action  shall  be  prosecuted  in  any  court  of  law,  upon 
•f  biwdns.  ^j^y  \)oxii.  for  the  breach  of  any  condition  other  than  for  the  payment 
of  money,  or  shall  be  prosecuted  for  any  penal  sum  for  the  non-per* 
formance  of  any  covenant  or  frritten  i^;reement,  the  plaintiff,  in  his 
declaration,  shall  assign  the  specific  breaches  for  which  the  action  is 
broughf  • 

D«maffoi  to       ^  6«  Upou  the  trial  of  such  action,  if  the  jury  find  that  any  assign- 

MM  ot  trial.  iQQQ^  q(  guch  breaches  is  true,  and  that  the  plaintiff  should  recover 

damages  therefor,  they  shall  assess  such  damages,  and  shall  specify 

the  amount  thereof  in  their  verdict,  in  addition  to  their  finding  upon 

any  other  question  of  fact  submitted  to  them  J® 

lb.  on  do-  ^'^^  '^  ^  ^^^  action,  the  plaintiff  shall  obtain  judgment,  upon  de- 
faoh,  fee.  muxxer^  or  by  confession,  or  by  default,  a  writ  of  inquiry  Ab31  issue  to 
the  sheriff  of  the  county  in  which  the  venue  is  laid,  to  inquire  into  the 
truth  of  the  breaches  assigned,  and  to  assess  the  damages  of  the  plain- 
tiff sustained  thereby ;  which  shall  be  executed  and  returned  as  other 
writs  of  inquiry  .''^ 

lb.  at  circuit.  S  8«  Instead  of  issuing  a  writ  of  inquiry,  as  provided  in  the  last 
section,  the  plaintiff  may  make  up  a  circuit  roll  of  the  pleadings  and 
proceedings  in  sudi  action,  with  an  entry  of  an  order  therein,  that  the 
truth  of  the  breaches  assigned  be  inquired' into,  and  the  damages  sus* 
tained  thereby,  be  assessed,  at  the  next  circuit  court  to  be  held  in  the 
county  in  which  the  venue  in  such  action  is  laid;  and  such  circuit 
court  shah  proceed  thereon,  pursuant  to  such  order,  in  the  same  man- 
ner as  in  other  causes  sent  to  that  court  to  be  tried,  and  shall  in  like 
manner  return  the  verdict  of  the  jury  thereupon.'^^ 

Jodanionton  ^  ^*  ^^  ^vory  such  action,  if  the  plaintiff  recover,  the  verdict  of  the 
dmirti?'  J^7  assessing  the  plaintiff's  damages,  shall  be  entered  on  the  record, 
and  judgment  shall  be  rendered  for  the  penalty  of  the  bond,  or  for  the 
penal  sum  forfeited,  as  in  other  actions  of  debt,  together  with  costs  of 
suit,  and  with  a  further  judgment  that  the  plaintiff  have  execution  io 
collect  the  amount  of  the  damages  so  assessed  by  the  jury ;  which  da- 
mages shall  be  specified  m  such  judgment. 

Encatios        S  10.  The  exccution  upon  such  judgment,  shall  be  in  the  usual 
dh!!oSm    f^i™  ^  actions  of  debt,  but  shall  have  endorsed  thereon  by  the  attor- 

(70)  1 R.  L.  p.  618,  §  T 
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ney  issuing  the  same,  a  direction  to  tlie  sheriff  to  coHect  the  amount    ait.* 
of  the  damages  so  assessed,  which  amount  shall  be  stated^  with  the  in-  ^^^'^"'^ 
terest  thereon  from  the  time  of  sueh  assessment,  and  the  costs  of  such 
suit 

S  l\.  If  the  amount  so  authorised  to  be  levied,  shall  be  collected,  JndfMt 
or  the  plaintiff  shall  be  fully  paid  and  satisfied  for  the  same,  the  real  ^If^J^ 
and  personal  estate,  and  the  bodj  of  the  defendant,  shall  be  exonerat- 
ed and  discharged  from  any  further  liability  for  the  damages  4k>  asscsch 
ed ;  but  the  judgment  rendered  in  such  action  shall  remain  as  a  secu- 
ri^  for  any  damages  that  may  be  thereafter  sustained  by  the  further 
breach  of  any  condition  of  such  bond,  or  by  the  non-performanoe  of 
msy  other  corenant  or  written  agreement,  by  the  defendant,  the  per- 
formance of  which  was  secured  by  such  penal  sum. 

S  IS*  Whenever  such  further  breaches  shall  occur,  the  plaintiff,  or  ProeMdiagt 
his  personal  representatives,  may  have  a  scire  facias  upon  such  judg-  i^aohM. 
ment,  suggesting  such  breaches,  against  the  defendant  uid  all  parties 
hound  thereby,  and  commanding  that  they  be  summoned  to  show 
canse  why  execution  riioukl  not  be  had  upon  such  judgment,  for  the 
amount  of  the  danoages  sustained  by  such  further  breaches."^ 

S  13«  The  like  proceedings,  to  ascertain  such  damages,  shall  be  had  ib. 
upon  such  writ,  as  are  herein  provided  in  the  first  instance,  and  if  the 
plaintiff  recover,  judgment  shall  be  rendered  that  the  plaintiff  have 
execution  to  collect  the  amount  of  the  damages  that  shall  have  been 
assessed  by  the  jury  J' 

S  14.  Upon  payment  or  satisfaction  of  the  amount  of  damages  so  |^, 
found,  with  interest  thereon,  and  the  costs  and  charges  of  &e  pro- 
ceedings, the  real  and  personal  estate  of  the  defendant,  and  his  body, 
shall  in  like  manner  be  discharged  and  exonerated  from  any  liability 
for  the  damages  so  assessed ;  but  such  judgment  shall  remain  as  secu* 
rity  for  further  breaches  as  herein  before  provided. 

$  15.  Whenever,  in  any  action  brought  according  to  the  provisions  Bffaet  ofm- 
i^  this  Article,  the  jury  shsJl  find  that  any  assignment  of  brenches  is  not  mmc.^ 
itmdj  the  same  shall  be  a  bar  to  any  other,  or  further  suit,  by  scire  far 
CfM  or  otherwise,  for  the  recovery  of  any  damages  alleged  to  have 
been  sustained  by  occasion  of  the  same  breaches  so  assigned. 

AJlTICIiS  THHiD. 

Of  Bail  J  and  Proceedings  to  charge  and  exonerate  them. 

9xc.  16.  P<ywer  of  conrte  to  reUere  bnl  on  Uie  anett 

17.  Bafl  in  rapreme  court  before  whom  to  be  taken. 

18.  Before  wbom  to  be  taken  in  eoaunon  pleas. 
0.  Bail  to  sobacribe  hia  name  to  the  bail  piece. 

20.  When  bail  may  be  examined  concerning  their  estate,  &c. 

21.  Before  whom  defendant  may  be  remanded  by  bail»  Aeo. 

22.  Proeeedingt  to  affect  surrender. 


(71)  1  R,  L  p.  518,  §  7. 
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TTTLB  6.  flsc.  28.  Bofrender  of  defendaBtf  in  anotiier  eoantj,  ke, 

S^^y^^  24.  Certain  orden  bj  whom  to  be  made. 

25.  Duty  of  aheriiTin  keeping  defendant  ao  annendered. 

26.  Caaea  in  which  diaehaige  may  be  yacated. 

27.  Execution  after  anch  aurrender;  doty  of  ahcriff  thereon^ 

28.  Statement  to  be  endoraed  on  anch  execution. 

29.  Surrender  of  defendant  who  haa  giTcn  bail  bond. 

80.  Proceedinga  to  effect  aurrender  in  auch  caae. 

81.  Execntiona  to  be  iaaned,  &c.  before  auita  againat  apeeial  bail. 

82.  Duty  of  aheriff  to  execnte  auch  executiona 
88.  Fleaa  by  bail  in  bar  of  auita  againat  bail. 
84.  Bail  to  be  reliered  on  death  of  defendant  in  certain  caaea. 
86.  Scire  faciaa  againat  bail  to  be  peraonally  aenr ed. 

KeUaTin  bail  S  16.  When  an  action  shall  be  brought  upon  any  bail  bond  taken 
bond  auita.  ^^  ^^  arfcst  of  a  defendant,  that  shall  have  been  assigned  to  the 
plaintiff,  the  court  in  which  such  action  shall  be  pending,  may  give 
such  relief  to  the  defendants  therein  as  may  be  just ;  and  all  orders  of 
such  court  for  that  purpose,  shall  have  the  effect  of  a  defeasance  of 
such  bail  bond."^ 

Who  may         S  17,  Acknowledgments  of  special  bail,  in  actions  in  the  supreme 
aop^ema  ^   Gourt,  may  be  taken  before  any  justice  thereof,  any  circuit  judge,  su- 
**"'^         preme  court  commissioner,  judge  of  any  county  court,  commissioner 
of  deeds,  or  special  justice  in  the  city  of  New-York.''^* 

^^  ]^f         S  18.  Such  acknowledgments  in  actions  pending  in  any  court  of 
3!S?^"      common  pleas,  may  be  taken  before  any  of  the  judges  tliereof,  or  any 

commissioner  of  deeds  appointed  for  the  county  in  which  such  court 

is  hcld.'^^ 
Baii>««<»      S  19.  No  acknowledgment  of  special  bail  shall  be  taken,  unle» 

the  person  making  the  same  shall  have  previously  subscribed  his 

name  to  the  bail  piece.'^'^ 

Bau  may  be  S  20,  Evcry  officcr  authorised  to  take  the  acknowledgment  of 
bail,  whenever  required  by  any  person  interested  in  the  suit  in  which 
such  bail  shall  be  given,  shall  examine  on  oath  the  person  offering  io 
become  bail,  concerning  the  value  of  their  estate,  and  their  personal 
circumstances.''^* 

Barrendorof      S  21.  The  bail  of  any  defendant ^may  surrender  him,  or  such  de- 
baron  wbom.  fendant  may  surrender  himself  in  exoneration  of  his  bail,  before  any 
justice  or  judge  of  the  court  in  which  the  action  is  pending ;  and  if 
such  action  be  in  the  supreme  court,  before  any  circuit  judge,  supreme 
court  commissioner,  or  any  judge  of  a  county  court.'"^ 

Prooeedinsa  S  22.  The  proceedings  to  effect  such  surrender,  shall  be  as  follows : 
wJder' "'"  1 .  There  shall  be  produced  to  the  officer  authorised  to  accept  the 
Two  copi«8  same,  two  certified  copies  of  the  bail  piece,  upon  one  of  which,  such 
orforofcora  officcr  shall  endorse  an  order  that  the  defendant  be  committed  to  the 
miuDtnt.      custody  of  the  sheriff,  in  exoneration  of  his  bail,  which  shall  be  dcli- 

(72)  1 R.  L.  p.  619,  §  8.    (73)  2  R.  L.  p.  823,  and)  Lawa  of  ISIS,  p.  44-    (T4)  Urt  ci 
1818,  p.  44.    (75)  1  R.  L.  p.  82S.  §  1.    (76)  lb.  §  2.    (77)  lb.  §  3. 
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Tered  to  such  sheriff,  and  shall  authorise  him  to  commit  and  detain    ^^'i*-  3* 
such  defendant,  until  he  shall  be  duly  discharged :  v^V"^i^ 

2.  Upon  producing  to  such  officer  the  certificate  of  the  sheriff,  thatOf*'*'^ 
the  defendant  has  been  committed  to,  and  remains  in,  his  custody,  by 
virtue  of  such  order  of  commitment,  acknowledged  before  such  offi- 
cer by  the  sheriff,  or  proved  by  a  subscribing  witness  thereto,  an  or- 
der shall  be  granted  by  such  officer,  requiring  the  plaintiff  to  shew 
cause  before  him,  at  such  time  and  place  as  he  shall  appoint,  why  the 
bail  of  such  defendant  should  not  be  exonerated  from  their  liability : 

8.  Upon  producing  proof  of  the  due  service  of  such  order,  on  the  ord«T  exone- 
plaintiff  or  his  attorney,  such  officer  shall  proceed  to  hear  the  allega-  "^  °^ 
tions  and  proofs  of  the  parties ;  and  if  no  good  cause  to  the  contrary 
appear,  shall  endorse  an  order  on  the  second  certified  copy  of  the  bail 
piece,  reciting  the  proceedings  had  before  him,  and  thereby  declaring 
that  the  bail  of  such  defendant  are  discharged  from  all  liability  as  such 
hail,  in  the  suit  in  which  such  bail  piece  was  taken  : 

4.  To  such  certified  copy  of  the  bail  piece  shall  be  attached  the  cer-  Papm  to  be 
tificate  of  the  sheriff  herein  before  required,  with  the  acknowledg- 
ment or  proof  thereof,  the  order  to  show  cause,  and  the  proof  of  the 
service  thereof,  which  papers  shall  be  immediately  filed  in  the  office 
of  a  clerk  of  the  court ;  and  until  so  filed,  the  liability  of  such  bail  shall 
ccAtinue. 

S  23.  If  the  defendant  in  any  suit  which  may  be  pending  in  any  samoderiD 
court  of  common  pleas  or  mayor's  court,  shall  be  committed  to  the  ^SSj! 
jail  of  any  county  other  than  that  in  which  such  court  is  held,  he  may 
be  surrendered  by  his  bail,  or  may  surrender  himself,  in  their  exone- 
ration, to  the  sheriff  of  the  county  in  whose  custody  such  defendant 
may  be.''* 

S  24.  In  such  case,  the  order  for  the  commitment  of  the  defendant,  ordcw  thew- 
the  order  to  show  cause,  and  that  to  discharge  the  bail,  shall  be  made  "°* 
by  a  judge  of  the  court  in  which  the  action  may  be  pending,  and  in 
which  the  bail  was  given,  or  by  a  supreme  court  commissioner.''^® 

S  25.  The  sheriff  to  whom  such  surrender  shall  be  made,  shall  be  i>ut7  of 
bound  to  keep  and  detain  the  defendant  so  surrendered,  in  the  same 
manner  as  if  the  same  had  been  made,  in  a  suit  pending  in  a  court  of 
common  pleas  of  the  county  of  which  he  is  sheriff,  and  shall  in  like 
manner  be  liable  for  any  escape  or  other  neglect  or  violation  of  duty.'''® 

S  26.  The  discharge  of  the  bail  granted  when  the  defendant  shall  vacating  di#- 
be  so  surrendered  in  another  county,  may  be  vacated  by  the  court  in  ***'"'*' 
which  the  action  is  pending,  upon  proof  that  the  defendant  was  com- 
mitted to  the  jail  of  such  other  county,  by  collusion  between  himself 
and  his  bail,  or  between  him  and  any  other  person,  for  the  purpose  of 

(78)  Laws  of  1818,  p.  166. 
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being  sesarreDdered,  in  order  to  defraud  the  plaintiff  in  the  aetioB  in 
which  such  aurrender  shall  have  been  made**'* 

S  21.  The  plaintiff  in  the  suit  in  which  such  surrender  shall  hare 
been  made,  after  judgment  therein,  may  issue  execution  against  the 
body  of  the  defendant,  to  the  sheriff  of  the  county  to  whom  such  de- 
fendant was  surrendered,  who  shall  execute  the  same  in  like  manner 
aa  if  issued  out  <3f  the  oourt  of  common  pleas  of  the  county  of  which 
he  is  sheriff,  and  shall  in  like  manner  be  liable  for  any  escape,  or 
other  neglect  or  violation  of  duty.^ 

S  28.  Upon  every  such  execution  shall  be  endorsed  a  statement, 
signed  by  the  attorney  issuing  the  same,  setting  forth  that  the  defen- 
dant therein  named,  has  been  surrendered  to  the  custody  of  the  sheriff 
to  whom  such  execution  is  directed. 

S  29,  Whenever  a  bail  bond  shall  be  taken  on  the  arrest  of  a  de- 
fendant, the  bail  therein  may  surrender  their  principal,  or  he  may 
surrender  himself,  in  exoneration  of  his  bail,  in  the  same  manner, 
except  as  herein  after  modified,  before  the  same  officers,  and  with  the 
like  effect  as  herein  before  provided,  with  respect  to  special  bail. 

S  30.  To  effect  such  surrender,  two  copies  of  such  bond,  proved 
by  the  affidavit  of  the  sheriff  to  whom  the  same  was  given,  or  of  a 
subscribing  witness  thereto,  to  be  true  copies,  shall  be  produced,  in- 
stead of  certified  copies  of  a  bail  piece ;  and  an  order  of  commitment 
shall  be  made  on  one  of  such  copies,  and  be  delivered  to  the  sheriff, 
and  the  other  of  such  copies  shall  be  filed  with  the  order  for  the  dis- 
charge of  the  bail,  and  with  the  other  papers  in  such  proceeding,  with 
the  clerk  of  the  court  in  which  the  action  may  be  pending. 

S  31.  The  plaintiff  in  the  action  shall  not  be  entitled  to  bring  any 
suit  on  the  recognizance  of  bail,  until, 

1.  An  execution  against  the  property  of  the  defendant  shall  have 
been  issued  to  tlie  sheriff  of  the  county  in  which  such  defendant  was 
originally  arrested,  and  the  same  shall  have  been  returned  by  such 
sheriff  unsatisfied,  in  whole  or  in  part :  and, 

2.  An  execution  against  the  body  of  the  defendant,  having  at  least 
fifteen  days  between  the  test  and  return  day  thereof,  shall  have  been 
issued  to  the  same  sheriff,  and  by  him  returned,  that  the  defendant 
could  not  be  found  within  his  county.^' 

S  32.  Upon  any  such  execution  being  issued  and  delivered  to  the 
sheriff,  it  shall  be  his  duty  to  use  all  reasonable  endeavors  to  execute 
the  same,  notwithstanding  any  directions  he  may  receive  from  tbe 
plaintiff,  or  his  attomey.^^ 

S  S3.  In  such  action  against  bail,  they  may  plead  that  executions 
against  the  property  and  against  the  body  of  Ihe  defendant  in  tbe  on- 
ginal  suit,  were  not  issued  as  herein  directed;  or  that  th^ywerenot 

C79)  Lawi  of  1818,  p.  166.    (80)n>.§2.    (81  )1  R.  L.  p.  324.  §  6;  n>.  p.  008,  §  7;  I^' 
p.l44,§«.  ^ 
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ittiwd  ID  sufficient  time  to  enable  the  aheriff  to  execute  the  aaooe ;    a«t.  4. 
or  that  directions  were  giren  .by  the  plaintiff  or  his  attorney  to  pre-  ^*^VHfc/ 
Vent  the  service  of  the  said  writs,  or  either  of  them ;  or  that  any 
other  fraudulent  or  collusive  means  were  used  to  prevent  such  ser- 
vice; and  if  any  such  defence  be  established,  it  shall  entitle  &e  bail 
to  a  verdict 

S  S4.  When  the  defendant  in  a  suit  shall  die  after  the  return  of  the  luiitr  to  uu 
execution  against  his  body,  and  before  the  expiration  of  ei^t  daysSSreSLk 
from  the  return  of  the  process  served  on  his  bail,  the  court  shall  re- 
lieve such  bail,  on  the  same  terms  as  if  they  had  surrendered  their 
principal  at  the  time  of  his  death. 

S  S5.  In  all  cases  in  which  proceedings  shall  be  had  against  bail,  ^^^^1^. 
bf  %cvttfa€ia%^  it  shall  be  necessary  to  serve  such  writ  personally  ^y  ■«^^- 
upon  the  defendant,  and  to  have  the  same  duly  returned  that  it  has 
been  so  served ;  and  no  further  proceedings  shall  be  had,  until  such 
writ  shall  be  so  returned. 

ARTICLE  FOimTH. 

Of  consolidating  and  referring  Causes. 

fitc.  SS.  Certain  eavses  in  same  court,  may  be  eonsolldaied. 

V.  When  one  in  rafvtBie  eowt,  and  otfaen  in  different  eoarla. 

S8.  Wben  plaintiff  may  conaolidate  •ereial  loits. 

80.  Casef  in  which  court  may  refer  cauiet. 

40l  Preoeedkigt  for  the  appointment  of  refereef. 

41.  Wiien  circuit  judge  may  order  reference. 

4S.  Befierees  to  proceed  and  hear  diipnte. 

4iw  Appointment  oftime  and  place  of  hearing;  adjonnments. 

44.  Oath  of  relereee;  hy  whom  to  be  administered. 

45.  Attendance  of  witnesses,  how  compeUed. 

4S.  PowflM  of  referees;  aH  to  meet;  who  may  report. 

47.  Bflpoitsy  &e.  off  referees,  may  be  compeUed. 

48.  Entries  on  record ;  judgment  on  report. 
40.  Aetiooa  of  accoont  when  to  be  referred. 
liO.  Powers  and  d«ties  off  refeiees  thereon^ 
51.  To  notify  parties;  and  report  account. 

S8.  nroceedingf  against  party  refusing  to  account,  See. 
68.  Judgmoiton  report  of  xdTenes. 

S  36.  Whenever  several  suits  shall  be  pending  in  the  same  coiirt4  coosoikiat. 

ing  cuottt  in 

bj  the  same  plaintiiT  against  the  same  defendant,  for  causes  of  action  siBMconrt. 
which  may  be  joined,  the  court  in  which  the  same  shall  be  prosecuted 
may,  in  its  discretion,  if  it  shall  appear  expedient,  order  the  several 
suits  to  be  consolidated  into  one  action.^ 

S  37.  If  one  or  more  of  such  suits  be  pending  in  the  supreme  court,  v^«d  in 
and  others  be  pending  in  any  other  court,  the  supreme  court  may  or-  ooam. 
der  the  suits  in  other  courts,  to  be  consolidated  with  that  in  the  su- 
preme court.®* 

S  38.  When  several  suits  shall  be  commenced  against  jcnnt  and  sev-  ib.  by  piAik- 
end  debtors,  in  the  same  court,  the  plaintiff  may,  m  any  stage  (rf  the    ' 

proceedings  consolidate  them  into  one  action.^ 

•  I  ■■-■■■       «■-     I       ^— »^^         II  ■    >  I  — i^.^-. 

(82)  Laws  of  1818,  p.  Sa?9,  §  7.    (88)  1  R.  L.  p.  621,  §  14. 
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TITLE  3.       ^  39.  Whenever  a  cause  shall  be  at  issue  in  any  court  of  record, 

^^^^^^^^^  and  it  shall  appear  that  the  trial  of  the  same  will  require  the  exami- 

**fe!?i*b     ^^^^^^  ^f  *  ^^°8  account,  on  either  side,  such  court  may,  on  the  appli- 

court.        *cation  of  either  party,  or  without  such  application,  order  such  cause 

to  be  referred  to  three  impartial  and  competent  persons.^ 

tf^wM^'^'  S  40.  If  the  parties  agree  on  three  persons  as  referees,  such  persons 
shall  be  appointed  by  the  court ;  if  they  disagree,  each  party  shall  be 
entitled  to  name  one,  and  the  court  shall  appoint  the  persons  so  nomi- 
nated, if  they  are  free  from  all  exceptions,  and  such  other  person  ak 
the  court  shaU  designate.®* 

When  refe-       S  41.  Whcu  a  cause  shall  be  noticed  for  trial  at  any  circuit  court, 

rmce  by  cit-  •'  , 

coil  judge.  2UQ(i  it  shall  appear  that  the  trial  of  the  same  will  require  the  examinar 
tion  of  a  long  account,  on  either  side,  the  judge  holding  such  court, 
may,  by  rule,  order  such  cause  to  be  referred,  with  the  like  effect  as 
if  made  by  the  supreme  court. 

Referee*  to        S  42.  The  refercos  appointed  pursuant  to  the  foregoing  prorisioos, 
^''^'   shall  proceed  with  diligence  to  hear  and  determine  the  matters  in  cod- 

troversy. 
Time.  kc.  of     g  43,  They  shall  appoint  a  time  and  place  for  the  hearing,  and  shall 
a^journi^ente  adjoum  the  samo  from  time  to  time  as  may  be  necessary :  and  (m  the 

application  of  either  party,  and  for  good  cause,  they  may  postpone  such 

hearing  to  a  time  not  extending  beyond  the  next  term  of  the  court  in 

which  the  suit  is  pending. 

oetiiofiefe-  $  44.  Before  proceeding  to  hear  any  testimony  in  the  cause,  the 
referees  shall  be  severally  sworn  faithfully  and  £urly  to  hear  and  ex- 
amine the  cause,  and  to  make  a  just  and  true  report  according  to  the 
best  of  their  understanding,  which  oath  may  be  administered  by  any 
person  authorised  to  take  affidavits  to  be  read  in  the  court  in  which 
the  suit  is  pending,  or  by  any  justice  of  the  peace.®^ 

witeSSII!''*'  ^  ^^'  Witnesses  may  be  compelled  to  appear  before  such  referees, 
by  subpoBuas  issuing  out  of  the  court  in  which  the  cause  is  pending, 
in  the  same  manner,  and  with  the  like  eiiect,  as  in  cases  of  trials  in 
such  court.®* 

^SaSL^Lc  ^  ^^'  "^^  ®"^  ^^  ^^®  referees  may  administer  the  necessary  oath 
to  the  witnesses  produced  before  them  for  examination.  All  the  re- 
ferees must  meet  together  and  hear  all  the  proofs  and  allegations  of  the 

parties,  but  a  report  by  any  two  of  them  shall  be  valid. 

« 

Compelling  $  47,  Tho  refcreos  may  be  compelled,  by  the  order  of  the  court  in 
which  the  cause  is  pending,  to  proceed  to  the  hearing  thereof,  and  to 
make  report  of  the  amount  they  find  due  to  either  party ;  and  the  court 
may  require  them  to  report  their  decision  in  admitting  or  rejecting  any 
witness,  in  allowing  or  overruling  any  question  to  a  witness  or  theazh 

(84)  1 R.  L.  p.  616.  §  2.    (86)  lb.  p.  617,  §4. 


f^W■.  ((j^ 


report!,  &«. 
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8wer  thereto,  and  all  other  proceedings  by  them,  together  with  the    ^^i^'t.  4. 
testimony  before  them,  and  their  reasonn  for  allowing  or  disallowing  ^*^*v"^^ 
any  claim  of  either  pevty* 

S  48.  An  entry  of  such  reference  shall  be  made  tipcm  the  record,  Entrioa. 
and  day  shall  be  given  to  the  parties  from  time  to  time,  until  the  re- 
ferees report,  or  they  be  thereof  discharged.     If  the  report  of  the  refe-  Judgment  oo 
rees  be  confirmed  by  the  court,  judgment  shall  be  entered  thereon,  in 
the  same  manner,  and  with  the  like  effect,  as  upon  the  verdict  of  a 
jury.«« 

S  49.  When  any  action  of  account  shall  be  brought  by  one  or  more  KaCmneBM 
partners  against  another  partner,  or  by  any  joint  tenant,  or  tenant  in  a^o^t  ^ 
common,  or  against  any  guardian,  bailiff,  receiver  or  otherwise,  and 
judgment  shall  be  rendered  that  the  parties  account,  or  that  the  de- 
fendant account  to  the  plaintiff,  the  cause  shall  be  referred  to  referees 
in  the  same  manner,  and  subject  to  the  same  provisions,  as  herein  pre- 
scribed in  the  case  of  a  long  account.^ 

S  50.  Such  referees  shall  proceed  in  the  manner  required  by  law  Powm  and 
in  other  cases  of  reference,  with  the'  like  powers,  and  subject  to  the  foreei. 
tttMfie  pr^fisicte  )tf  all  respects.  And  they  shall  have  power  to  ex- 
amine the  parties  on  oath,  to  be  administered  by  the  referees,  or  ei- 
ther of  them ;  lind  to  require  the  production  of  aH  books  of  accounts, 
papers  and  documents,  in  the  custody  or  vndet  the  control  of  either 
party.*'^ 

S  5h  The  referecH^  AM.  notify  the  party  or  patties  reqfuired  to  ac-  To  notuy 
count  befcNre  thetii,  of  the  time  and  place  at  which  they  will  take  such  ^"*^' 
account;  and  shall  take,  audit,  and  settle  such  account,  and  report  ^'^p^'** 
thereon  to  the  court  ^"^ 

S  62.  If  any  party  siiall  neglect  or  refuse  to  account  according  to  Pro«Mdin«a 
the  judgment  of  the  court,  pursuant  to  such  notification;  or  to  pro- Jl^^'j^  m^^ 
doee  Miy  books,  papers  or  docmnents,  required  by  the  referees ;  the  "^*""*»  *^ 
refereetf  khall  report  the  same  to  the  court,  who  shall  proceed  thereon 
against  such  party,  for  his  disobedience,  in  the  manner  prescribed  iii 
the  thirCeenth  Thlc  of  the  eighth  Chapter  of  this  act ;  and  shall  im- 
prison sttch  party,  xmfil  he  submit  to  account,  or  produce  such  books, 
papers  and  documents;  or  until  he  satisfy  the  plaintiff  his  demand 
with  costs.*' 

S  5S.  tf  the  referees  report  a  balance  in  fevor  of  either  party,  and  Judfm«ot  on 
such  report  be  confirmed,  judgment  shall  be  rendered  thereon  as  in  ""^^^'^ 
other  cases  of  reference ;  and  if  they  report  that  no  balance  is  due  ei- 
ther par^,  judgment  shall  be  rendered  against  the  plaintiff,  with  the 
fike  efiect  as  upon  a  verdict.^ 


■Ml     irr     ii 


(89)  lR.L.p.5n,§2.    (87)  IB.  p.  90,  §  1. 

VOL.  n.  40 
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TITLE  I. 

CHAP.  VII. 

Miscellaneous  provisions  of  a  general  nature^  ap- 
plicable to  proceedings  in  civil  cases. 

Title  1. — Of  the  abatemeDtof  suits  by  death,  marriage,  or  otherwise, 
and  of  their  reyiTal. 

Title  2. — ^Of  the  remoTal  of  causes  before  trial  or  judgment,  from  infe- 
rior courts. 

Title  3. — Of  evidence. 

Title  4. — Of  the  trial  of  issues  of  fact. 

Title  5. — ^Of  amending  pleadings  and  proceeding?. 

Title  6. — Of  the  powers  and  dtrties  of  sherifis,  coroners  and  other  ofii- 
cers,  in  the  arrest  and  imprisonment  of  persons  in  civil  ac- 
tions ;  in  th^  return  and  execution  of  process  *,  and  in  cer- 
tain other  cases. 


TITLE  I. 

OF  THE  ABATEMENT  OF  SUITS  BY  DEATH,  MARRIAGE,  OR  OTHER- 
WISE, AND  OF  THEIR  REVIVAL. 

Sec.  1.  Death  of  one  of  seyenl  plaintiffs  or  defendants,  not  to  abate  suit. 
2.  Death  of  sole  plaintiff  when  not  to  abate  suit. 
8.  Death  of  sole  defendant,  when  not  to  abate  suit. 

4.  Judgment  when  either  party  dies  after  Terdict  on  ccMifession. 

5.  Verdicts  after  death  ol  defendant,  absolutely  void. 

6  &  7.  Partitioii  not  to  abate  by  death  of  parties;  proceedinga. 

8.  Proceedings  on  marriage  of  female  plaintiff  after  verdict,  &c. 

9.  Also,  on  marriage  after  final  judgment  and  before  execution. 

10.  Order  of  judge  necessary. 

11.  Upon  what  proof  and  notice  order  to  be  granted. 

12.  Proceedings  on  marriage  while  an  action  is  pending. 

18.  Also,  on  mairiage  of  female  defendant  before  verdiot,  &e. 

14.  Death  or  removal  of  public  officer,  trustee,  &c.  not  to  abate  suit. 

Dftaiiiorond     Skction  1.  If  In  any  action  there  be  two  or  more  plaintifls,  and 

piJinLX or    one  or  more  of  them  shall  die  before  verdict  is  rendered,  or  interlocu- 

*°  "      tory  or  other  judgment  obtained ;  or  between  the  time  of  verdict  being 

S     rendered  and  judgment  thereon ;  the  action  shall  not  be  thereby  abat- 


Vv 


y^\\ 


edj  if  the  cause  of  such  action  survive  to  the  surviving  plaintiff  or 
plaintiffs ;  and  where  there  are  two  or  more  defendants  in  any  action, 
and  one  or  more  of  them  shall  die  before  final  judgment,  such  action 
shall  not  be  thereby  abated ;  but  in  either  of  the  said  cases,  such  death 
shall  be  suggested  on  the  record,  and  the  action  shall  proceed  at  the 
suit  of  the  surviving  plaintiff,  or  against  the  surviving  defendant,  a5 
the  case  may  require.^ 

Death  of  sole     S  2.  Where  there  is  but  one  plaintiff  in  an  action,  if  he  shall  die 

piaiouff.       ^gj.  interlocutory  judgment,  and  before  a  final  judgment  obtained 

thereon,  such  action  shall  not  abate  by  reason  thereof,  if  it  might  be 

(1)  1  R.  L.  p.  519,  §  9. 
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originally  prosecuted  by  the  executors  or  administrators  of  such  plain-  tttlb  i. 
tiff;  and  such  executors  or  administrators  may  have  a  scire  facias 
against  the  defendant,  to  show  cause  why  the  damages  in  such  action 
should  not  be  assessed  and  recovered.^ 

S  3.  In  actions  where  there  is  but  one  defendant,  if  he  shall  dieDwthorwi* 
after  interlocutory  judgment,  and  before  a  final  judgment  obtained 
thereon,  such  action  shall  not  abate  by  reason  of  such  death,  if  it  might 
be  originally  brought  against  the  executors  of  such  defendant ;  but 
the  plaintiff  may  have  a  scire  facias  against  the  executors  or  admi- 
nistrators of  such  defendant,  to  show  cause  why  the  damages  in  such 
action  should  not  be  assessed  and  recovered,  and  the  judgment  there- 
in shall  be  against  such  executors  or  administrators.^ 

S  4.  After  a  verdict  shall  be  rendered  in  any  action,  and  after  aDoatiiorei- 
plea  of  confession  in  a  suit  brought,  if  either  party  die  before  judg-  ter  vmiicC 
ment  be  actually  entered  thereon,  the  court  may,  within  two  terms 
after  such  verdict  or  plea,  enter  final  judgment  in  the  names  of  the 
original  parties.' 

S  5.  Nothing  herein  contained  shall  be  construed  to  authorise  the  J"2*^S^' 
entry  of  a  judgment  against  any  party  who  shall  have  died  before  a  fcwunt. 
verdict  actually  rendered  against  him,  notwithstanding  he  may  have 
died  on  the  first  or  any  other  day  of  the  term  or  sitting  of  the  court  at 
which  such  verdict  shall  have  been  taken ;  but  such  verdict  shall  be 
absolutely  void. 

S  6.  Proceedings  for  the  partition  of  lands  shall  not  be  abated  by  Death  or  par 
the  death  of  one  or  more  plaintiffs,  or  of  one  or  more  defendants.  If  SSil"  "^'^^ 
one  of  several  plaintiffs  dies,  the  proceedings  shall  be  continued  in 
the  name  of  the  survivors,  if  the  interest  in  the  lands  survive  to  them. 
If  the  interest  of  such  deceased  plaintiff  in  such  lands,  pass  to  other 
persons,  they  may  be  made  defendants,  by  rule  of  court,  and  the  same 
proceedings  may  be  had  against  them  as  would  be  necessary  to  make 
them  defendants  originally. 

S  7-  If  one  or  more  defendants  in  partition  die,  and  the  interest  of  ib. 
«uch  deceased  person  shall  survive  to  the  remaining  defendants,  the 
proceedings  shall  be  continued  against  them.     If  such  interest  shall 
pass  to  other  persons,  they  may  be  made  defendants  in  the  same  man- 
ner as  in  the  commencement  of  such  proceedings. 

S  8.  If  a  female  plaintiff  in  any  action  marry  after  verdict  render- Momage  or 
ed,  or  after  interlocutory  judgment,  and  before  final  judgment,  a  sug-  tiffLtoi^ir-' 
gestion  of  the  fact  of  such  marriage  may  be  entered  on  the  record,  *'*^ 
and  the  final  judgment  shall  be  rendered  in  her  name  and  that  of  her 
husband. 

S  9.  If  a  female  plaintiff  marry  after  final  judgment,  but  before  exe-  n^  ^i^  ,|„i 
cution  issued,  a  like  suggestion  of  the  fact  shall  be  entered  on  the  re.  J"'^«°»«»*- 

(2)  1  R.  L.  p.  812,  §  10.    (8)  Ib.  p.  144,  §  5;  Lawf  of  1814,  p.  255,  §  40. 
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TiTL£  s.  cord^  and  an  award  of  execution  shall  be  made  in  ber  name  and  tbat 
^*^*^^*^^  of  ber  husband. 

Order  of         §  10.  In  the  cases  mentioned  in  the  two  last  sections,  an  ocder  (^ 
^         a  judge  of  the  court  in  which  such  action  shall  be  pendii^,  shall  be 
necessary  to  enter  the  suggestions  and  award  execution  as  therein  pro- 
vided. 
YJ^«^o  i>«      $11.  Such  order  shall  be  granted  upon  the  application  of  the  bus- 
hand  of  such  female  plaintiff,  on  due  proof  of  the  marriage,  and  afler 
reasonable  notice  to  the  defendmit  and  to  the  female  plaintiff  to  show 
cause  against  granting  the  same* 
Marriofre  do-     $12.  If  a  female  plaintiff  marry  at  any  time  while  her  action  is 
ey  o/^^od'  pending,  her  husband  may,  <m  his  application,  be  made  a  co-plaintiff 
with  her  on  the  order  of  a  judge  of  the  court  in  which  the  action  is 
pending,  to  be  granted  on  due  proof  of  the  nmrriage,  and  after  notice 
to  the  female  plaintiff  and  to  the  defendant ;  and  upon  an  entry  there- 
of being  made  on  the  record,  such  action  shall  proceed  in  the  names 
of  the  husband  and  wife. 
oTdefefidaiit      Q  13.  If  a  female  defendant  marry  at  any  time  before  verdict  ren- 
dijt,  &e.      dared,  or  before  interlocutory  judgment,  her  husband  may,  on  his  own 
application,  or  on  the  application  of  the  plaintiff,  be  made  a  co-defend- 
ant on  the  order  of  a  judge  of  the  court ;  but  if  such  husband.be  made 
a  defendant  on  the  application  of  the  plaintiff,  he  shall  have  the  same 
right  to  contest  the  fact  of  his  marriage,  as  if  the  suit  had  been  origin- 
ally brought  against  him  as  husband  of  such  female  defendant* 

neatb,i(e.<»f  $  14.  When  an  action  is  authorised  or  directed,  by  law,  to  be 
or  trmtoe.  ^  brought  by  Or  in  the  name  of  a  public  officer,  or  by  any  trustee  £f)point- 
ed  by  virtue  of  any  statute,  his  death  or  removal  shall  not  abate  the 
suit,  but  the  same  may  be  continued  by  his  successor,  who  shall  be 
substituted  for  that  purpose  by  the  court,  and  a  suggestion  of  such  sub- 
stitution shall  be  entered  on  the  record. 


TITI.E  n. 

OF  THE  REMOVAL  OF  CAUSES  BEFORE  TRIAL  OR  JUDGMENT,  FROM 

INFERIOR  COURTS. 

Bko.  1.  What  caaiica  maybe  removed  from  commoii  pl6M»  Ace. 
2.  What  from  the  common  pleas  of  New-Tork. 
8.  What  to  be  deemed  amount  claimed,  on  certain  bonda. 
4.  Certain  actiooa  may  be  remored  of  coarse. 
6.  Certiorari  by  what  officers  to  be  allowed. 

6.  Affidarit  to  be  made;  whotoi^plyforcertiorui. 

7.  In  what  stage  of  cause  certiorari  to  be  filed. 

8.  When  to  be  filed  where  an  issue  of  fact  has  been  joined. 

9.  Filing  to  be  of  no  force  until  notice  giTen. 

10.  Clerk  to  make  return  to  eertiorari. 

11.  Return  how  compelled;  proceedings  in  supreme  court. 

12.  Liability  of  bail  given  in  court  below. 

18.  Evidence  taken  before  removal,  to  be  used  in  court  above. 

14.  Civil  actions  not  to  be  removed,  except  by  certiorari. 

15  &  16.  Certain  proceedings  not  to  be  removed  befoze  final  judgment* 
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$  h  All  personal  acticms  which  may  be  pending  in  any  court  of  titles. 
common  pleas,  except  in  the  city  and  county  of  New^York,  or  iii  any  ^Jj^f^ 
mayor's  court;  where  the  debt  or  damages  claimed,  or  the  matter  or  ™J^~" 
tUi^  in  demand^  .shall  exceed  the  sum  of  two  hundred  and  fifty  dollars, 
may  be  removed  into  the  supreme  court,  by  a  writ  jof  certiorari^  at 
the  instance  of  the  defendants  in  such  actions.^ 

^  2.  AU  sueh  actions,  which  may  be  pending  in  the  court  of  com-  ^^;^^gJ2v 
mon  pleas  of  the  city  and  county  of  New- York,  in  which  the  debt  or  ^ork. 
damages  claimed,  or  the  matter  or  diing  in  demand,  shall  exceed  the 
wm  of  fire  hundred  dollars,  may  in  like  manner  be  remored  into  the 
supreme  court.^ 

S  3*  If  such  action  be  brought  upon  a  bond  or  other  instrument,  ^^  ^" 
with  a  condition  for  the  payment  of  money,  the  actual  sum  due,  widi 
the  interest  thereon,  shall  be  deemed  to  be  the  amount  of  the  debt 
claimed.^ 

S  4.  The  following  actions  may  be  removed  by  certior^y  at  the  ^^^^^^^ 
he  defendants  therein,  whatever  may  bo  the  amount  of  »»«}«»»**" 
damages  claimed^*  or  the  value  of  the  matter  or  thing  m  ^on» 
demand,  viz : 
U  Actions  in  which  the  people  of  this  staite  shall  be  interested : 
^,  Actions  by  or  against  the  corporation  of  any  city : 
a.  Actions  of  ejectment,  and  all  other  actions  in  which  the  ti^  to 
real  .estate  shall  come  in  question : 
4.  Actions  of  replevin,  and  for  false  imprisonment.^ 

S  5.  A  certiorari  to  remove  such  actions  shall  be  allowed  by  a  .^^o  to  ai 
justice  of  the  supreme  court,  or  by  some  circuit  judge,  or  supreme  ^' 
court  commissioner,  or  other  officer  authorised  to  perform  the  duties 
of  a  justice  of  the  supreme  court  in  vacation. 

$  6.  No  such  allowance  shall  be  made,  without  an  affidavit  speci-  upon  whoie 
•fying  the  nature  and  amount  of  the  plaintifi*'s  demand  or  cause  oif  ac-  ac. 
tioQ ;  nor  unless  application  therefor  be  made  by  all  the  defendants, 
who  shall  have  appeared  in  the  action,  if  there  be  more  than  one» 

S  7.  Such  writ  shall  not  be  efibctual  to  remove  any  cause,  unless  whm  e«r. 

.--_,        ,  ,  ti/.i  .«.ii  tiorari  to  oo 

n  be  filed  m  the  office  of  the  clens:  of  the  court  in  which  such  ac-  s^- 

tion  is  pending,  after  the  defendants  shall  have  duly  appeared  in  such 

action,  by  entering  and  perfecting  special  bail  therein,  if  such  bail         y^  r 

shall  have  been  required,  nor  unless  ihe  same  be  so  filed  before  inter-  /^  ^I^I/P^ 

locutory  or  other  judgment  entered  in  such  action,  and  before  any  of/^  '^^    j^^^ 

the  jury  summoned  to  try  any  issue  joined  therein,  shall  have  been       (f  //    / 

sworn.''  ->     y 

S  8.  If  such  writ  shall  be  allowed  in  an  action  wherein  an  issue  of  ii*.  when 
fact  has  been  joined,  it  shall  be  filed  in  the  office  of  the  clerk  of  the  joi'wd. 
court  at  least  eight  days  before  the  first  day  of  the  term  at  which 

(4)lR.L.p.l40,41.    (5)  Uwi  of  182S>  p.  25S.    (6)  1  R.  L.  p.  140,  §  2.    (7)Ib.§8. 


w 
■nc  of  fttct  'nt 
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TITLE  s.  such  issue  of  fact  might  be  tried,  according  to  the  practice  of  Ae 
^^^^^'^^^  court ;  and  if  the  same  be  not  filed  within  that  time,  such  writ  shall 
not  be  effectual  to  remove  such  cause,  unless  the  defendant  shall  pay 
to  the  plaintiff,  all  costs  incurred  by  him  in  noticing  such  cause  for 
trial,  if  the  same  shall  have  been  noticed ;  which  costs  shall  be  taxed 
by  the  court  in  which  the  action  is  pending. 

Notice^of^        8  9.  Upon  a  certiorari  being  filed,  notice  thereof  shall  be  immedi- 
fiven.         ately  given  to  the  adverse  party ;  and  until  such  notice  be  given,  such 
filing  shall  be  of  no  force  or  validity. 

Jj*^^?  S  10.  The  clerk  of  the  court  to  which  any  such  certiorari  shall 
be  directed,  shall  return  the  same,  and  annex  thereto  a  copy  of  all 
the  pleadings  and  proceedings  in  such  action,  and  shall  be  entitled  to 
demand  and  receive  his  fees  for  such  copies  and  for  filing  such  writ. 

PrTOecdiogi  S  11.  Such  rctum  may  be  compelled  by  the  supreme  court,  and 
■nprem*  upon  the  same  being  made,  the  like  proceedings  shall  be  had  in  such 
cause  as  if  the  same  had  been  commenced  in  the  supreme  court.  If 
it  be  removed  before  a  declaration  filed,  the  plaintiff  shall  declare, 
and  the  defendant  shall  plead  thereto ;  if  it  be  removed  ailer  a  de- 
claration filed,  and  before  any  plea,  the  defendant  shall  plead  within 
the  same  time  in  which  he  was  required  to  plead  in  the  court  firom 
which  the  cause  was  removed,  unless  such  time  be  enlarged  by  the 
supreme  court,  or  a  justice  thereof;  if  the  defendant's  default  shall 
have  been  entered,  the  plaintiff  shall  be  entitled  to  interlocutory  judg- 
ment, and  to  have  his  damages  assessed,  unless  such  default  be  set 
aside  by  the  supreme  court ;  and  all  the  said  proceedings  shall  be  had 
in  the  same  manner  as  if  such  cause  had  been  originally  commenced 
in  the  supreme  court. 

L'mbiiityor  S  12.  The  bail  given  in  such  action,  shall  be  responsible,  and  may 
be  relieved,  exonerated  and  discharged,  in  the  same  manner,  and  in 
the  sanoe  cases,  as  if  such  action  had  been  commenced  in  the  supreme 
court. 

kLnlS-wi*"      ^  *®'  Evidence  taken  by  virtue  of  any  commission,  or  condition- 

romovau.     ^lly,  iu  any  cause,  before  the  removal  thereof,  shall  be  used  on  the 

trial  of  such  cause  in  any  circuit  court,  or  in  the  supreme  court,  in 

the  same  manner  and  with  the  like  effect,  as  the  same  might  have 

been  used  in  the  court  from  which  such  cause  shall  be  removed. 

^'**»^cor-      g  14.  No  civil  action  in  any  court  of  common  pleas,  or  mayor's 

aboibihcd.     court,  shall  be  removed  before  judgment,  by  any  writ  of  habeas  ccf- 

pus^  or  by  any  other  writ,  or  in  any  other  manner,  than  as  herein 

prescribed. 

Certain  cases     §  15.  No  Writ  of  Certiorari,  Jiabeas  corpus,  or  other  writ  or  pro- 

movwi  until  ceediuff,  shall  issue  or  be  allowed,  to  remove  into  the  supreme  court, 

final  jodg-  ■•        !<♦  .-/.i  if  .MAnA. 

menu  any  proceeding  before  any  justice  of  the  peace,  or  any  court  ol  gene- 
ral sessions  of  the  peace,  in  relation  to  apprentices  or  servants,  or  m 
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relation  to  bastards,  or  in  relation  to  any  other  matter  or  cause,  which    art^. 
may  be  brought  before  such  court  of  general  sessions  by  appeal  from 
a  justice  or  justices  of  the  peace,  until  afler  a  final  determination 
thereon  by  such  court.^ 

S  16.  No  certiarariy  habeas  corpus^  or  other  writ  or  proceeding,  ^ 
shall  issue  or  be  allowed,  to  remove  into  the  supreme  court,  any 
cause  or  matter  which  may  be  brought  before  a  court  of  common 
pleas,  or  before  the  county  judges  of  a  county,  by  appeal  from  a  jus- 
tice or  justices  of  the  peace,  or  by  appeal  from  commissioners  of  high- 
ways, or  from  any  other  officers,  until  after  a  final  determination 
thereon  by  such  court,  or  by  such  judges. 


TITLE  in. 

OF  EVIDENCE. 

Art.  1. — Of  Caking,  conditionally,  tbo  testimony  of  witnesses  within  this  state. 

Art.  2.— ^f  taking  the  testimony  of  witnesses  out  of  this  state. 

AXT.  3« — Of  affidavits  taken,  and  other  judicial  proceedings  had  in  other  states  and 

foreign  countries. 
Aav.  4. — Of  depositions  talLen  in  this  state,  to  be  used  in  courts  of  other  states  and 

countries. 
Art.  5« — Of  proceedings  to  perpetuate  testimony. 
Art.  6. — Of  witnesses,  their  privileges,  and  compelling  their  attendance. 
Art.  7. — Of  documentary  evidence,  and  the  preservation  thereof. 
Art.  8. — Of  the  examinaUon  of  witnesses,  of  certain  rules  of  evidence,  and  of  evidence 

in  certain  cases. 
Art.  9.— Of  the  administration  of  oaths  and  affirmations. 

* 

▲RTICI<£  FIKST. 

0/  Uikingy  condiHonaUy^  the   Testimony  of  Witnesses  tvUhin 

this  State. 

.  Skc.  1.  Stage  of  the  cause  in  which  depositions  may  be  taken. 
2.  Affidavit  to  be  made;  its  eoateats. 
8.  Order  for  examination,  when  to  be  granted. 

4.  For  what  causes  application  to  be  dismissed. 

5.  Deposition  when  to  be  taken;  wliat  to  be  inserted. 
S.  To  be  signed,  &c.  and  when  to  be  filed  with  clerk. 

7.  In  what  cases  deposition  may  be  read  in  evidence. 

8.  How  it  maybe  prevented  from  being  read. 

9.  Effect  of  deposition;  objections  to  witness,  &c. 
10.  Attendance  of  witness  how  compelled. 

S  1*  Whenever  any  action  pending  in  any  court  of  law,  being  a  whAu  depo- 
court  of  record,  shall  have  been  commenced  by  the  actual  service  of  {^'^keny 
process,  or  where  the  defendant  shall  have  appeared  in  the  action, 
either  party  may  have  the  testimony  of  any  witness  taken  condition- 
ally, to  be  used  in  the  cases  and  under  the  circumstances  herein  after 
prescribed. 

(8)  1  R.  L.  p.  142,  §  5. 
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•   TITLE  3.       0 1.  The  party  desiring  the  examination  of  a  witness,  may  appij 
]j^^]|j[!]^  to  anj  jadge  of  the  coart^  upon  an  affidavit  which  shall  state, 
teonde;  iti      ].  The  naturo  of  the  action  and  the  plaintiff's  demand  ] 

contooti* 

2.  If  the  application  be  made  by  the  defendant,  the  nature  of  hii 
defence: 

8.  The  name  and  residence  of  the  witness : 

4.  That  the  te8tim<»iy  of  such  witness  is  nmterial,  and  necesHsy 
Cor  the  party  making  such  application,  in  the  prosecution  or  defaioe 
of  such  suit^  as  the  case  may  be :  and, 

6*  That  such  witness  is  about  to  depart  firom  tbb  state,  or  tbst  he 
is  so  sick  or  infirm,  as  to  afford  reasonable  grounds  for  apprehensioa 
that  be  will  not  be  able  to  attend  the  trial  of  such  suit. 
t)raer  for  ex-      ^  3,  If  the  officor  to  whom  such  application  is  made,  shall  be  satis- 
fied  that  the  circumstances  'of  the  case  require  the  examinatioD  of 
I       such  witness,  in  order  to  attain  justice  between  the  parties,  he  shall 
make  an  order  requiring  the  adverse  party  to  appear  before  such  offi- 
cer, and  attend  the  examination  of  such  witness,  at  such  time  and 
place  as  shall  be  therein  specified ;   which  time  shall  not  exoesd 
\       twenty  days  from  the  date  of  such  order,  and  ^all  be  as  much  short- 
er as  the  exigency  of  the  case  may  require,  and  the  residence  of  tbe 
adverse  party,  or  his  attorney,  will  allow,  in  order  to  afford  sufficieDt 
opportunity  to  attend  such  examination^ 

whtnappK-      $4.  The  adverse  party  may  show  cause  against  proceeding  io 
4^.  such  examination,  by  proof  that  such  witness  is  not  about  to  depart 

from  this  state,  or  that  he  is  not  sick  or  infirm,  or  that  the  application 
for  his  examination  is  made  coUusivelyy  to  avoid  his  being  examined 
on  the  trial  of  the  cause ;  and  upon  any  such  cause  being  shown,  tk 
officer  shall  dismiss  such  application. 

D«poiiiioD.  S  5.  If  no  sufficient  cause  be  shown,  upon  due  proof  of  the  service 
of  such  order,  and  a  copy  of  the  affidavit  upon  whidb  the  same  was 
granted,  the  officer  granting  the  same  shall  proceed  to  the  exaibiiia- 
tion  of  such  witness,  and  shall  take  his  deposition ;  in  which  depo- 
sition shall  be  inserted  any  answer  or  declaration  of  strch  Witness, 
which  either  of  the  parties  shall  require  to  be  included  therein. 

To  iMugned     S  6.  Such  deposition  shall  be  carefully  read  to  and  subscribed  by 
"  such  witness,  shall  be  certified  by  the  officer  taking  the  same,  and 

within  ten  days  thereafter,  shall  be  filed  in  the  office  of  the  clerk  of 
the  court  in  which  such  action  shall  be  depending.  ' 

wbcn  to  be  ^7*  Such  dcpositiop,  or  a  certified  copy  thereof,  may  be  given  in 
read^n  ovi-  gyi^gj^QQ  ]yy  either  party,  on  the  trial  of  the  cause,  or  upon  the  assess^ 
ment  of  damages  therein  by  the  clerk,  or  by  virtue  of  any  writ  of  isr. 
quiry  of  damages,  after  it  shall  have  been  satisfactorily  proved,  that 
such  witness  is  unable  to  attend  such  trial  or  assessment  of  damages 
personally,  by  reason  of  his  death,  insanity,  sickness  or  settled  infirim- 
ty,  or  that  he  has  continued  absent  out  of  this  state,  so  that  bis  at- 
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jandanoe  at  such  trial  or  assessment  of  damages  could  not  be  com-    akt.s. 
pelled  by  the  ordinary  process  of  law.  s^V"^/ 

S  8.  But  the  party  against  whom  such  deposition  is  to  be  used,  uowpre- 
may  prerent  the  reading  thereof,  by  satisfactory  proof  that  sufficient 
aotice  was  not  givea  him  to  enable  him  to  attend  the  examination  of 
audi  witness,  or  that  such  examination  was  not  in  all  respects  fair) 
and  ccNuducted  as  herein  prescribed. 

S  9.  Such  deposition  shall  have  the  same  effect,  and  no  other,  as  £mictord«- 
the  oral  testimony  of  the  witness  would  have,  if  given  on  such  trial  ^*^y^ 
or  assessment,  and  every  objection  to  the  competency  or  credibility  of     i 
such  witness,  and  to  the  competency  or  relevancy  of  any  question  put    /  ■ 
to  him,  or  of  any  answer  given  by  him,  may  be  made  in  the  same 
manner  as  if  such  witness  were  personally  examined  on  such  trial  or    ; 
assessment 

i  10.  The  officer  grantmg  sudi  order,  upon  the  application  of  the  compeiunr 
party  desiring  the  examination  of  a  witness,  may  compel  the  attend-  TttenT^  ^ 
ance  of  such  witness,  by  issuing  a  summons  for  that  purpose,  and  en- 
fivcing  the  same  in  the  manner  prescribed  in  this  Title. 

ARTICLE  SECOND. 

0/  taking  the  Testimony  of  Witnesses  out  of  this  State. 

Sic.  U.  CoauniMion  when  md  in  what  caaes  to  be  awarded,  &e. 

12.  May  be  aUowed  in  tvpreme  conrt  by  a  justice  or  circuit  judge. 

15.  Older  when  to  be  granted;  where  to  be  filed. 

14.  lotefvogatoriet  by  whom  to  be  aettled,  on  notice. 

16.  To  be  annexed  to  oonuaiMion;  directions  thereon. 

16.  CoBunistion  how  io  be  executed ;  copy  of  thit  section  to  be  annexed  to  it.         \ 

17.  Betnan  when  to  be  received  from  agent  and  opened. 

15.  Ftocaedings  in  case  of  death  or  sickness  of  agent. 

19.  ComaoissioiK  and  return,  when  and  where  to  be  filed* 

20.  Da^  of  clerk,  when  ratum  sent  by  mail. 

"Zi,  Parties  may  agree  on  mode  of  returning  commission. 
72.  Xeton,  (ee.  to  remain  on  file;  parties  may  inspect. 
2Sl  Dcpoutiona  evidence;  objections  to  witnesses,  &c.. 
ZL  CommiMions  to  issue  after  interlocutory  judgment. 

S  11.  Whenever  an  issue  of  fact  shall  have  been  joined  in  any  ac-  Wbmeom- 
tioQ  in  a  court  of  law,  being  a  court  of  record,  and  it  shall  appear  onS!!!!^'^ 
the  application  of  either  party,  that  any  witness  not  residing  within 
this  state,  is  material  in  the  prosecution  or  defence  of  such  action,  the 
court  may,  upon  such  terms  as  it  shall  think  proper^  award  a  commis- 
sion to  one  or  more  competent  persons,  autliorising  them,  or  any  one 
of  them,  to  examine  such  witness  on  oath,  upon  the  interrogatories  an- 
nexed to  such  commission ;  to  take  and  certify  the  depositions  of  such 
witness ;  and  to  return  the  same  according  to  the  directions  given 
with  such  conHssion.* 


S  13.  If  su<^w:tion  be  pending  in  the  supreme  court,  any  justice  wwaioiow^ 
ef  that  court,  ormy  circuit  judge,  may,  in  vacation  of  the  said  court,  tftif^SST 
grant  an  order  that  such  commission  issue,  upon  proof  that  due  no*  JStJiSlg?.'' 


(9)  1  R.  L.  p.  519,  §  11. 

VOL.  II.  60 
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TITLB  3.  tioe  of  application  for  such  order  has  been  served  on  the  adverse  partg^ 

^"^^^^^^'^^^  at  least  ten  days  before  the  time  of  making  sach  application.    But  tbe 

power  herein  conferred  shall  not  be  exercised  by  any  recorder  of  a 

city,  or  supreme  court  commisssioner,  or  judge  of  any  county  coartai 

oriwtobo       S  IS.  Such  order  shall  be  filed  in  the  office  of  the  clerit  of  the 
'    '     court,  and  shall  be  granted  only  in  the  like  cases,  and  upon  tifo  sum 
terms,  that  the  supreme  court  would  award  such  commission',  and 
shall  be  subject  to  die  control  of  the  court  in  all  reqiects. 

Who  to  tot-  S  14.  The  interrogatories  to  be  annexed  to  such  commission,  shall 
tJriSlT'^*'  be  settled  by  a  judge  of  the  court  in  vacation,  or  if  the  action  be  in 
the  supreme  court,  by  a  justice  thereof,  a  circuit  judge,  or  any  stt- 
preme  court  commissioner,  or  other  officer  authorised  to  perform  tfie 
duties  of  such  commissioner,  upon  such  notice  as  shall  be  established 
by  the  practice  of  the  court. 

ToiMiiDnox-  S  IS.  In  settling  such  interrogatories,  either  party  shall  be  allow- 
UMiracItn-ed  to  insert  any  question  pertinent  to  the  cause,  which  he  shall  pro- 
"*"'**"'  pose.  The  officer  settling  the  same,  shall  endorse  his  allowance 
thereof,  and  annex  them  to  the  commission.  Upon  the  commissioii 
he  shall  direct  the  manner  in  which  it  shall  be  returned,  and  may,  in 
his  discretion,  direct  the  same  to  be  returned  by  mail,  addressed  to 
the  clerk  of  the  court  out  of  which  it  shall  issue ;  or  if  issued  out  of 
the  supreme  court,  addressed  to  the  clerk  of  the  county  in  which  the 
venue  in  such  action  shall  be  laid,  designating  the  name  of  such  cleric, 
and  his  residence.^^ 

coMiiMioii      8  16.  The  persons  to  whom  such  commission  shall  be  directed,  or 
•x^H^Btod.     any  one  of  them,  unless  otherwise  expressly  directed  therein,  shall 

execute  the  same  as  follows : 
Oftthto  wit-       1.  They  or  any  one  of  them  shall  publicly  administer  an  oath  io 
^'"^        the  witnesses  named  in  the  commission,  that  the  answers  given  bj 

such  witnesses  to  the  interrogatories  proposed  to  them,  shall  be  tbe 

truth,  the  whole  truth,  and  nothing  but  the  truth : 
DoMMicfoQ        S.  They  shall  cause  the  examination  of  each  witness  to  be  reduced 
•nd  Mrtlfic4.  to  writing,  and  to  be  subscribed  by  him  and  certified  by  such  of  the 

commissioners  as  are  present  at  the  taking  of  the  same : 
Exhibite  to        8.  If  any  exhibits  are  produced  and  proved  before  them,  they  shall 
beuiMattd,  ^  annexed  to  the  depositions  to  which  they  relate,  and  shall  in  like 

manner  be  subscribed  by  the  witness  proving  the  same,  and  shall  be 

certified  by  the  commissioners : 
Doty  oroon-     4.  The  commisssioners  shall  subscribe  their  names  to  each  sheet  of 

t ? 

toii^iiv,*'  the  depositions  taken  by  them ;  they  shall  annex  alhthe  depositions 
^^  and  exhibits  to  the  commission,  upon  which  their  return  shall  be  en- 

dorsed; and  they  shall  close  them  up  under  their  seals,  and  shall  ad- 
dress the  same  when  so  closed,  to  the  clerk  of  the  court  from  which  the 

commission  issued,  or  to  the  clerk  of  the  county  in  which  the  venue 

— — ^ — --  ~ 

(10)  LRiraofl826,p.8ff7. 
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MD  be  laid,  as  shall  have  been  directed  on  the  commiBsion,  at  his   art.  9. 
piice  of . residence :  ^'•^^^'^^ 

6.  If  there  is  a  direction  on  the  commission  to  return  the  same  by  wbm  to  de- 
mail^  they  shall  immediately  deposit  the  packet  so  directed  in  theSSiS^"'^^' 
Qoarest  post-office : 

6^  If  there  be  a  direction  on  the  commission  to  return  the  same  by  wuntob* 
1^1  agent  of  the  party  who  sued  out  the  same,  the  packet  so  directed  ^r*^^ 
diaU  be  delivered  to  such  agent. 

A  copy  of  this  section  shall  be  annexed  to  every  commission  au- 
tbori^.^  this  Article." 

£  17.  If  «ucfa  packet  be  delivered  to  an  agent,  he  shall  deliver  the  K«uiniby 
Sim  to  the  clerk  to  whom  it  shall  be  directed,  or  to  one  of  tibe  judges  ***" ' 
of  the  court  in  which  the  action  is  pending,  who  shall  receive  and  opoa 
tbe-sf^oe,  upon  such  agent  making  afBdavit  that  he  received  the  same 
fioia,the  hands  of  one  of  the  commissioners,  and  that  it  has  not  been  ' 
qjened  or  altered  since  be  so  received  it.^^ 

S  1&  If  such  agent  be  dead,  or  from  sickness  or  other  casualty,  irafAntiM 
mntUetD  deliver  suioh  packet  personally,  as  in  the  last  section  dicect«  tS!  ^'^*^ 
ed,  the  same  may  be  .received  by  the  clerk  or  judge  fix^m  the  hands  €( 
any  other  person,  upon  such  person  making  affidavit  that  he  received 
the  same  from  such  agent,  that  such  agent  is  dead  or  otherwise  unable 
te  deliver  the  same,  that  it  has  not  been  opened  or  altered  since  such 
person  received  it,  and  dR  he  believes  the  same  has  not  been  opened 
or  altered  since  it  came  from  the  hands  of  the  commissioQers.^^ 

S  19.  The  clerk  or  judge  receiving  and  opening  such  commission  fuu^ 
and  return,  shall  immediately  file  the  same  in  the  office  of  the  clerk  Kt!m' 
of  the  court  from  which  it  issued,  or  if  the  action  be  pendmg  in  the 
supreme  court,  in  the  dfice  of  the  clerk  of  the  county  in  which  .the 
venue  in  the  action  is  laid.^^ 

S  20.  If  the  packet  containing  such  commission  and  return  be  tnuuk  B«tara  by 
mitted  by  mail,  the  cletk  to  whom  the  same  shall  be  addressed,  shall 
receive  the  same  from  the  post-office,  and  open  and  file  it  in  his  o^ 
fice. 

S  21.  The  parties,  or  their  attornies,  may  in  writing  agree  on  the  '•'^^i  my 
manner  in  which  a  commission  for  the  examination  of  witnesses  may  ofrotan. 
be  returned;  atid  on  filing  such  agreement  with  the  clerk  of  the 
court,  the  atboi^ey  for  the  party  suing  out  the  same,  may  endorse 
thereon  a  direction  according  to  such  agreement;  and  such  commis* 
sion  shall  be  returned  accordingly.*^ 

9  22.     Ilbe  commission,  returns,  depositions  and  exhibits  thereto  ^^^  ^• 
annexed,  shall  remain  on  file  in  the  office  of  the  clerk  to  whom  the  ^»p^ 
same  were  addressed,  unless  the  court  by  a  special  order  shall  direct 
them  to  be  filed  in  the  office  of  some  other  clerk.     They  shall  at  all  PjJlJ""^ 

(11)  UwB  of  1826,  p.  8S7.    (12)  1  R.  L.  p.  619,  §  11.     (18)  Laws  of  18aB»  p.  807. 
(U)  a.  St  Lftwt  of  1822,  p.  226. 
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TITLE  3.  times  be  open  to  the  inspection  of  the  parties,  who  shall  be  entitled  li» 
^^^"^^^^  copies  of  such  parts  thereof  as  they  may  require,  on  payment  of  the 
fees  allowed  by  law. 

iw!*!Iwo!Zi.     ^  ^^'  ^^^  examinations  and  depositions  taken  under  a  commission 
issued,  executed  and  returned,  as  herein  directed,  or  an  exemplifica- 
tion thereof  when  the  originals  are  filed  in  any  other  county  than 
that  in  which  the  cause  shall  be  tried,  may  be  ofiered  and  used  in 
obj«ctiont  to  evidence  on  the  trial  of  the  cause,  by  either  party  ;  and  every  objec- 
Ik  tion  to  the  competency  or  credibility  of  a  witness  so  examined,  or  to 

the  competency  or  relevancy  of  any  question  put  to  him,  or  of  any 
answer  given  by  him,  may  be  made  in  the  same  manner,  and  with 
the  like  efiect,  as  if  such  witness  were  personally  examined  at  such 
trial.** 
comniMioiu  ^  24.  If  an  interlocutory  judgment  shall  have  been  obtained  in  iliiy 
oterioeutorj  actiou,  a  commissiou  maybe  awarded  on  the  application  of  the  plain- 
tiff, in  the  like  cases,  and  in  the  same  manner,  as  if  an  issue  of  fict 
had  been  joined  ;  and  the  depositions  taken  thereon  may  be  used  in 
evidence  on  any  proceeding  to  assess  the  plaintiff's  damages,  with 
the  like  effect  as  herein  provided  in  case  of  trial* 

ARTICLE  THIRD. 

Of  Affidainta  token,  and  other  Judicial  Pfpeeedings  had  tfi  otter 

&ateB  and  Foreign  ComtHe$, 

8sc.  26.  AflldsTits  in  other  rtatet,  how  authenticated* 

26.  Record*  and  proceedings  of  courts  in  foreign  countries. 

27.  When  copies  of  such  records  may  be  read  in  eridence. 

28.  Constmction  ofpieeedimg  sections  of  this  Article. 

i^t^iS^      S  25.  In  cases  where  by  law  the  affidavit  of  any  person  lesidiDg 
wMiX*^'  ^  B>><>^^  <^^  ^  ^^^  United  States,  or  in  any  foreign  country,  is 
required,  or  may  be  received  in  judicial  proceedings  in  this  state,  to 
entitle  the  same  to  be  read,  it  must  be  authenticated  aa  follows : 

1.  It  must  be  certified  by  some  judge  of  a  court  having  a  seal,  to 
have  been  subscribed  and  taken  before  him,  specifying  the  time  and 
place  where  taken : 

2.  The  genuineness  of  the  signature  of  such  judge,  the  existence 
of  the  court,  and  the  fact  that  such  judge  is  a  member  thereof,  must 
be  certified  by  the  clerk  of  the  court,  under  the  seal  thereof. 

dTfonipi^^     S  26.  The  records  and  judicial  proceedings  of  any  court  in  a  for- 
^"'^        re^  country,  shall  be  admitted  in  evidence  in  the  courts  of  this  state, 
upon  being  authenticated  as  follows  : 

1.  By  the  attestation  of  the  clerk  of  such  court^  with  the  seal  of 
such  court  annexed,  or  of  the  officer  in  whose  custody  such  records 
are  legally  kept,  with  the  seal  of  his  office  annexed : 

2.  By  a  certificate  of  the  chief  justice  or  presiding  magistrate  of 
such  court,  that  the  person  attesting  such  record  is  the  clerk  of  the 

(15)  I R.  L.  p.  519,  §  11. 
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court,  or  that  he  is  the  officer  in  whose  custody  such  record  is  requir-  -'^^^  ^ 
ed  hj  law  to  be  kept ;  and  in  either  case,  that  the  signature  of  suck 
person  is  genuine :  and, 

3.  By  the  certificate  of  the  secretary  of  state,  or  other  officer  of 
the  government  under  whose  authority  such  Courtis  held,  having  the 
custody  of  the  great  or  principal  seal  of  such  government,  purporting 
that  such  court  is  duly  constituted,  specifying  generally  the  nature  of 
its  jurisdiction,  and  verifying  the  signature  of  the  clerk  or  other  offi- 
cer having  the  custody  of  such  record,  and  also  verifying  the  signa- 
ture of  the  chief  justice  or  presiding  magistrate. 

S  21  •  Copies  of  such  records  and  proceedings^  in  the  courts  of  9^ 
foreign  country,  may  also  be  admitted  in  evidence,  upon  dae  proofs 

1.  That  the  copy  offered  has  been  compared  by  the  witness  with 
the  original,  and  is  an  exact  transcript  of  the  whole  of  such  original ;. 

s.  That  such  original  was  in  the  custody  of  the  clerk  of  the  court,, 
or  other  officer  legally  having  charge  of  the  same :  and, 

3.  That  such  copy  is  duly  attested  by  a  seal,  which  shall  be  prov* 
ed  to  be  the  seal  of  the  court  in  which  such  record  or  proceeding  shall 
be. 

S  28.  The  preceding  sections  shall  not  prevent  the  proof  of  ai^* 


record  or  judicial  proceeding  of  the  courts,  of  any  foreign  country,  ae-  NotiMii. 
cording  to  the  rules  of  ^e  common  law,  in  any  other  manner  than 
that  herein  directed,  nMhall  they  be  construed  as  declaring  the  ejp 
feet  of  any  record  or  judicial  proceeding,  authenticated  as  therein  pref> 
scribed. 

[It  may  be  nsefol  to  state,  that  hv  the  act  of  Congress  of  the  26th  of  May,  1790,  (l4nfr»  ]fo^  ^  hq. 
V.  8.  Bioren  k.  Duane's  edition,  vol.  2.  p.  102,)  the  reeonls  and  judiciatl  proceediDgv  of  ther  tbeaUeatinf 
JBontt  of  anj  atate  in  the  United  States,  an  prored  or  entitled  to  be  admitted  in  the  aowta  ncocds,  Ibd» 
of  any  other  state,  upon  being  authenticated  oy  the  attestation  of  the  cleric  and  the  teal  of  of  one  stats,, 
tte  eonrt  annexed  it  there  be  a  seal,  together  with  a  certificate  of  the  jndce,  cAiief  justice  tebe  nssd  in 
orpresidinff  magistrate,  as  the  case  may  be,  that  the  said  attestation  is  m  dae  form.    Sack  enothetMal*. 
leeoffds  ana  jncucla]  proceedings,  aathcnticated  as  aforesaid,  haye  the  same  (hith  and  credit 
girea  to  them  in  eyenr  court  of  the  state  where  they  may  be  offered,  as  they  have  by  law  or 
^'^  in  the  courts  or  the  state  from  which  such  record*  are  taken.] 

ARTICLX:  FOURTH. 

Of  Depositions  taken  in  this  State^  to  be  used  in  Courts  of  other 

States  and  Countries. 

^c,  29.  Parties  in  suits  in  other  states,  may  obtain  testimony  here. 
80.  SflunBuma  to  witness  to  be  examined,  when  to  issue,  &c. 
31.  Contents  of  sumnums;  place  of  attendance. 
82.  Proof  required  (or  summons,  when  no  commissioner. 

S  29.  Any  party  to  a  suit  depending  in  any  court  of  any  other  Testamony 
itateof  the  United  States,  may  obtain  the  testimony  of  any  witness  ouainediips. 
rcsidiiig  in  this  state,  to  be  used  in  such  suit. 

9  30.  If  a  commission  to  take  such  testimony  shall,  have  issued  s«mmouto 
from  the  court  in  which  such  suit  is  pending,  on  producing  the  same 
to  a  justice  of  the  supreme  court,  circuit  judge,  supreme  court  com- 
^nissioner,  or  any  judge  of  the  county  courts  of  any  county,  and  on 
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-rmA^.  d«f  (ircN>f  liiiteg  wvflie  to«iidi  laffieer  AbH  tbe  tetlimwj  ^  my  wil- 

^'^"^'^'^^  W«ir«ii4wg  AS  Uu»4it»lQ,  is  material  to  tlw  favty  deairii^  UiaaiyBie^ 

such  officer  shall  issue  a  summona  to  such  wit|Q(ess,  s^qpiiring  hiw  t» 

appear 'before  the  comnisflloiiefa  naned  in  s»cb  eonuoMm^  ta  testify 

iAjiifihsMit.^^ 

itf  eoBtmtff.  $M.  fludli  auimiiens  shall  speffiif  Ibe  time  asid  place  at  ^rldcb 
audi  mtness  is  reqmred  to  attend ;  4he  place  ahall  be  withio  Ih^ 
coanty  in  which  au<^  witness  i^des,  or  within  fSoitj  miles  of  his  re* 
sidence)  if  out  of  his  ceun^. 

IS^HS!^'     S  32.  If  a  suitjbe^ending^in  any  court  of  any  other  state  of  tlia 
Mii27  United  'States,  and  it  shall  satisfiEMStortly  <i^pear  by  affidarit  to -any  of" 
ficer  named  in  (he  preceding  diirdeth  section, 

4«  That  any  person  rending  in  thiaataite  »«  material  witness  (or 
ei^r party  to  such  suit: 

.  •t.  That  'no  oomnmsion  to  take  ^  testimony  of  auch  witness  baa 
been  issued :  and, 

a.  That  according  to  tiie  -course  and  practice  of  the  -court  hi  whicb 
sacfei  suit  is  pending,  the  d^K>sition  of  a  witness  4aken  witheat  tfas 
presence  or  consent  of  both  parties,  will  be  received  on  the  trial  or 
hearing  pf  auob  suit :  ^ 

Suob  Pfl^er  shall  issue  hig  giimmAna^  rftquirinfr  0uch  WitBeSS  toap* 

pear  h^oif^  idm  .^t  a  place  vnXbm  the  coui^y  in  which  sucb  witn^s^ 
tasidfis,  at  som^  reasonable  time,  to  testify  ^Iksuch  suit  ^ 

AmnCLS  FIFTH. 

Of  Proceedings  to  perpetuate  TeMmony. 

Ssc.  88.  Ciuied  in  wMch  testimoiiy  may  be  taken. 

.84  PnoofMeMMiy  to  obtain  order  taenmine  witaeee. 

85.  Smuttoni  to  witneM.  ^^ 

as.  When  offieer  to  proceed  to  take  testimony. 

37.  How  to  be  taken;  when  and  where  to  be  filed  with  other  p^en. 

86.  Original  affidayit«>  &e.  how  fiur  eyidence. 
88.  Cages  in  which  depositions  auiy  be  evidenM. 

40.  Effect  thereM*;  objections  to  witness,  questions,  &c. 

41.  Another  officer  may  take  examination  of  witness. 

n^^b9    ^  ^^'  Any  person  who  is  a  party  to  a  suit  pendipg  in  any  oaitrt  af 
taksn.         this  state,  or  who  expects  to  be  a  party  in  any  suit  about  to  be  com- 
menced, may  cause  the  testimony  of  any  witness  material  to  him  in 
the  prosecution  or  defence  of  such  suit,  to  be  taken  conditionally,  and 
to  be  perpetuated.^'' 

Proof  to  bo  ,S.34*  Upon  producing  to  any  justice  of  the  supreme  court,  .or  to 
aoy  officer  authorised  to  perform  the  duties  of  such  justice  at  chamber^ 
or  to  the  first  judge  of  the  county  courts  of  any  county,  or  to  a  masttf. 
in  chancery,  due  proof  by  affidavit, 

1.  That  the  applicant  is  a  party  to  a  suit  actually  pending  in  some 
court  of  record  in  this  state,  or  that  such  applicant  has  good  reason  U> 
expect  to  be  made  a  party  to  a  suit  in  such  court  of  record :  and, 

^  (16)  1  R.  L.  p.  48.    (17)  lb.  p.  456,  §  1.  ' 
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n  TkatHkB  iMiaony  of  any  vrftness  w^it  tbiflr  srtste,  itf  HMrtMri  A«fi  s: 
aiA  nooqwary  to  the  proMcutton  4)r  defence  of  sudi  suit :  and,  ^^V-^^ 

t.  If  such  soitbe'iiot  actually  commenced^  tlmt  tiMd  party  expeoet 
«At)»  be  adireffse- tO'lhe  appMcant,  reride»  within  this  state  and  ft  of 
Mtage: 

Suoh  officer  idndl  ap|)oiat  a  phee  within  the-county  where  sueh 
«itiie6»<  resides,  and  a  time  not  lese  than  jEburte^i  days  fron  the  da£0 
of  sooh  order,  for  the  examinatioa  of  such  witness.  ^^ 

S 35.  Upon  the applicationof  the  party desiruig suoh examinatibn^  &«»«>« to 
such  officer  shall  issue  a  summons  to  the  witness  designated  in*tiie  '"'"^ 
original  affidavit,  requiring  him  to  appear  and  testily  at  llhe>  time  and 
place  appointed. 

S  S6,  After  satisfactory  evidence  shall  be  given  to.such  officer^  that  TMtiinony 
the  order  directing  such  examination  has  been  duly  served  on  the  Zt!^!^ 
f^y  to  such  suit,  if  one  be  pending;  or  on  the  persons  named  in  the 
original  affidavit  as  expected  parties^  if  nosoit  be  pending;  at  least 
tea  days  before  the  time  therein  appointed  for  such  examination,  he 
shall  proceed  on  the  day  so  appointed,  and  on  such  other  days  to  which 
the  mattM"  shall  be  from  time  to  time  adjourned,  as  may  be  necessary, 
to  take  the  deposition  of  such  witness^  conditionally .^'^ 

S  S7.  The  officer  taking  such  deposition,  shall  insert  therein  every  How  to  bo 
answer  or  declaration  of  the  witness  examined,  which  either  party     ^' 
ahaD  require  to  be  included  thereih.    The  deposition,  when  complet- 
ed, shall  be  carefully  read' to,  and  subscribed  by,  the  witness^  shall 
be  certified  by  the  officer  taking  the  same ;  and  within  ten- days  Iher^ 
after,  shall  be  filed  in  the  office  of  the  clerk  of  Ae  county  in  which  To  be  filed 
die  same  was  taken,  together  with  the  original  order fer  theexamina* 
tioB  of  the  witness,  and  the  affidavits  on  which  the  same  Was  founded, 
and  those  proving  the  service  of  such  order.  ^^ 

3  38.  The  original  affidavits  filed  with  such  deposition,  or  a  cetti-  on^at  ^m- 
fied  copy  thereof,  shall  be  presumptive  evidence  of  the  facts  therein  dem^**'* 
contained,  to  show  a  compliance  with  the  provisions  of  this  Article. 

S  39.  In  case  a  trial  shall  be  had  between  the  persons  named  in  when  d«po- 
die  original  affidavit  as  parties,  or  named  therein  as  expected  parties,  b^tHHS!' 
or  between  any  parties  claiming  under  such  persons  or  either  of  them,  *'  *^*"*^ 
upon  due  proof  of  the  death  or  insanity  of  the  witness  examined  pur- 
suant to  the  foregoing  provisions,  or  of  the  inability  of  such  witness  to 
attend  such  trial  by  reason  of  old  age,  sickness,  or  settled  infirmity, 
the  deposition  of  such  witness,  or  a  certified  copy  thereof,  may  be  giv* 
en  in  evidence  by  either  party." 

S  40.  The  depositions  so  taken  and  read  in  evidence,  shall  have  the  Their  eSeet; 
same  effect,  and  no  other,  as  the  oral  testimony  of  the  witness  would  wiSeJI^c. 
have,  if  given  on  such  trial ;  and  every  objection  to  the  competency  or 

(18)  1  R.  L.  p.  406,  §  1.    (19)  lb.  §  8. 
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credibilitjr  of  0uch  witness,  or  to  the  relerancy  of  any  question  put  to 
him,  or  of  any  answer  given  by  him,  may  be  made  in  the  same  man- 
ner as  if  such  witness  were  personally  examined  on  such  trial.^^ 

S  41.  Any  officer  authorised  to  take  the  examination  of  a  witness 
according  to  the  provisions  of  this  Article,  to  whom  application  may 
be  made  for  that  purpose,  may  order  such  examination  to  be  had  be- 
fore any  other  officer  to  whom  such  application  might  have  been  ori* 
ginally  made,  residing  in  the  same  county  with  the  witness  to  be  ex- 
amined; and  such  officer  shall  proceed  in  the  premises  in  the  same 
manner,  and  with  the  like  power,  as  if  the  order  for  examination  had 
been  made  by  him.^' 


ARTICLE 

Of  WUne$$e8y  their  PrivilegeSy  and  campelUng  their  Attendance. 

4S(bc.  42.  SabpCBBtf  usaed  by  courts,  how  to  be  lenred. 
48.  Penatttei  on  witnesiet  dlaobeying;  cobpcena. 

44.  Mode  of  femng  ■hhiiiioiib  on  witnesie*. 

45.  Penettj  on  witnet s  for  disobeying  summons. 

46.  When  warrant  to  apprehend  witness,  to  issue. 
4f.  Witness  refosing  to  swear,  Ac.  to  be  committed. 
48.  Contents  of  commitment. 

48.  To  whom  to  be  directed,  and  how  to  be  executed. 

M.  Preceding  sections  not  to  apply  to  certain  cases. 

•61.  Witnesses  subpcanaed,  exempt  from  arrest. 

92  &  68.  Officers,  &c.  who  may  discharge  witness  arrested. 

•64.  Arrests  void;  penalties  for  making. 

66.  Affidayit  to  be  made,  if  required;  its  contents  and  effect. 

Hods  or  S  42.  The  aervice  of  a  subpoena  issued  out  of  any  court,  to  compel 

piMias.  "*    the  attendance  of  any  witness,  shall  be  made  as  follows : 

1.  The  original  writ  under  the  seal  of  the  court  issuing  the  same,. 
shall  be  exhibited  to  the  witness : 

9.  A  copy  of  such  writ,  or  a  ticket  containing  its  substance,  shall  be 
delivered  to  the  witness: 

3«  The  fees  allowed  by  law  to  such  witness  for  travelling  to  aixi 
returning  from  the  place  where  he  is  required  to  attend,  and  the  fees 
allowed  for  one  day's  attendance,  shall  be  paid  or  tendered  to  such 
witness.** 

Peaawsafoc  S  43.  Every  person  who  shall  be  duly  subpoenaed  to  attend  as  a 
witness,  any  court  within  this  state;  or  to  attend  any  officer  of  anj 
court  of  record  empowered  to  receive  evidence,  or  any  commissioner 
appointed  by  such  court  to  take  testimony ;  or  any  referees  appointed 
by  such  court  to  hear  any  cause  or  matter,  shall  be  bound  to  attend,  ac- 
cording to  the  command  of  such  subpoena;  and  for  every  failure  so  to 
attend,  without  a  reasonable  excuse,  shall  be  deemed  guilty  of  a  con- 
tempt of  the  court  out  of  which  such  subpoena  issued,  shall  be  respon- 
sible in  the  proper  action  to  the  aggrieved  party  for  the  loss  and  hin- 
drance sustained  by  such  failure,  and  for  all  other  damages  sustained 

(20)  1  R.  L.  p.  465,  §  3.    (21)  Laws  of  1816,  p.  151.     (22)  1  R.  L.  p.  524,  §  20 
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tbtteby ;  and  AbM  hrhit  to  the  aggrieved  party  the  sum  of  fifty  dol-    art.  « 
law,  in  addition  to  such  damages,  to  be  recovered  in  a  separate  action,  ^^^^"^^^^ 
or  in  the  same  action  commenced  for  the  recovery  of  such  damages.^ 

S  44.  In  all  cases  where  by  the  provisions  of  law  any  ludge  or  oth-  Mode  off  erv- 
er  officer,  is  authorised  to  summon  any  person  to  appear  as  a  witness,  <«  mtaeiBe.. 
either  before  such  judge  or  oflScer,  to  give  testimony  or  to  have  his  de- 
position taken,  or  before  any  persons  named  in  any  commission  issued 
by  a  court  of  any  other  state  or  country,  to  take  testimony,  such  sun>- 
mons  shall  be  served  by, 

i«  Showii^  to  the  witness  the  cwriginal  summonS)  under  the  hand 
of  the  judge  or  ofiicer  issuing  the  same : 

fL  Delivering  to  smch  witness  a  copy  of  the  summons,  or  a  ticket 
containing  its  substance :  and,  " 

8.  Paying  or  tendering  to  such  witness  the  fees  allowed  by  law 
tf  travellii^  to  and  returning  fr«D  the  place  wh^re  he  is  required  to 
attend,  and  the  fee  allowed  for  one  day's  attendance. 

S  45.  Every  person  who  shall  be  duly  summoned  to  attend  before  Pcaaity  for 
any  judge  or  officer^  or  before  any  commissioner,  as  above  provided,  *"®**^*"* 
shall  be  bound  to  attend  according  to  such  summons;  and  for  every 
ikihire  so  to  attend,  without  a  reascHiable  excuse,  shall  be  responsible  to 
the  a^ieved  party  for  the  loss  and  hindrance  sustained  by  such  jfail- 
ttie,  and  for  all  other  damages  sustained  thereby,  and  shall  forfeit  to 
such  aggrieved  party  fifty  dollars  in  addition  to  such  damages. 

S  46.  In  case  of  the  failure  of  any  witness  so  to  attend  as  above  pro-  warram  for 
Tided,  the  judge  or  oflScer  issuing  the  summons,  upon  due  proof  of  the  ^*'""' 
service  thereol^  and  of  the  failure  of  such  witness,  shall  issue  his  war- 
rant to  the  sheriff  of  the  county  to  apprehend  such  witness  and  bring 
him  before  such  judge  or  officer  to  be  examined,  or  to  bring  him  be- 
fi)re  any  persons  named  in  a  commission  issued  by  a  court  of  any  oth- 
er state  or  country  to  take  testimony,  for  the  like  purpose.^^ 

S  47.  If  any  witness  attending  before  any  judge,  officer  or  com-  wb^n  to  be 
tdaaooetSy  pursuant  to  a  summons,  or  brought  before  them,  or  either  ^"^'"^"^"^ 
of  them,  shall,  without  reas<Miable  cause,  refuse  to  be  examined,  or  to 
answer  any  legal  and  pertinent  question,  or  to  subscribe  his  deposition 
after  the  same  has  been  reduced  to  writing,  the  officer  issuing  such 
summons  shall,  by  warrant,  commit  such  witness  to  the  common  jail 
of  the  county  in  which  he  resides,  there  to  remain  until  he  submits  to 
be  examined,  or  to  ansteer,  or  to  subscribe  his  deposition,  as  the  case 
may  be,  or  until  he  be  discharged  according  to  law.^ 

S  48.  Every  warrant  of  commitment  issued  by  any  judge  or  officer,  contents  of 
pursuant  to  the  {vovisions  of  this  Article,  shall  specify  therein  par-  "^^^^ 
ticularly  the  cause  of  such  commitment ;  and  if  such  commitment  be 
for  refusing  to  answer  any  question,  such  question  shall  be  stated  in 
the  warrant. 


(28)  1  R.  L.  p.524,  §  20.    (24)  lb.  4B7,  §  5. 
VOL.  II.  61 
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TiTL£3.      $  49.  Every  warrant  to  apprehend  or  commit  any  witness,  au- 
^!;^y^^  thorised  by  this  Article,  shall  be  directed  to  the  sheriff  of  the  county 

To  whom  di-  "^  '  ,  ' 

lecied,  fcc.    where  such  witness  may  be,  and  shall  be  executed  by  him  in  the  same 
manner  as  process  issued  by  courts  of  record. 

auauflcation     $  50.  The  preceding  sections  of  this  Article  shall  not  apply  to 

•oetioDi.  '^  subpoenas  issued  by  justices  of  the  peace,  nor  to  witnesses  summoned 

to  attend  courts  held  by  justices  of  the  peace,  nor  to  any  other  case 

where  special  provision  is  made  by  law  for  compelling  the  attendaace 

of  witnesses. 

witnMiM  S  51.  Every  person  duly  and  in  good  faith  subpoenaed  as  a  wit- 
•xampttrom  ^^^  ^  attend  any  court,  officer,  commissioner  or  referee,  or  sum- 
moned to  attend  any  judge,  officer  or  commissioner,  in  any  case  where 
the  attendance  of  such  witness  may  by  law  be  enforced  by  attach- 
ment, or  by  commitment,  shall  be  exonerated  from  arrest  in  any  ci- 
vil suit,  while  going  to  the  place  where  he  shall  be  required  by  such 
subpoena  to  attend,  while  remaining  at  such  place,  and  while  return- 
ing therefrom. 

To  bo  dit.  S  52.  The  court  or  officer  before  whom  any  person  shall  have  been, 
^S£^  ^"^  in  good  &ith,  subpoenaed  to  attend  as  a  witness,  shall  discharge  such 
witness  from  any  arrest  made  in  violation  of  the  last  section ;  and  if 
such  court  shall  have  adjourned  before  such  arrest  was  made,  or  be- 
fore application  for  such  discharge  be  made,  any  judge  of  such  court 
shall  have  the  same  power  to  discharge  such  witness. 

j^  S  53.  Every  officer  authorised  to  perform  the  duties  of  supreme 

court  commissioner,  and  the  first  judges  of  county  courts,  shdl^ve' 
the  like  authority  to  discharge  any  witness  arrested  contrary  to  the 
foregoing  provisions. 

AntttM  void.  S  54.  Evety  arrest  of  a  witness  made  contrary  to  the  foregoing 
provisions,  shall  be  absolutely  void,  and  shall  be  deemed  a  contempt  of 
penahietfoT  the  court  issuiug  the  subpoena ;  and  every  person  making  such  arrest, 
anekdpf.  ^y^^^i  be  rosponsible  to  the  witness  arrested  for  three  times  the  amouBt 
of  the  damages  which  shall  be  found  by  the  jury,  and  shall  also  be  li- 
able to  an  action  at  the  suit  of  the  party  who  subpoenaed  such  wit- 
ness, for  the  loss,  hindrance  and  damages  sustained  by  him,  in  conse* 
quence  of  such  arrest 

NottobDiia-  S  ^^'  ^^^  "^  sheriff  or  other  officer  or  person  shall  be  so  liable, 
JJ^Jg'^**"  unless  the  person  claiming  an  exemption  from  arrest,  shall,  if  requir- 
ma4e,  fcc.    ^  jjy  ^^^^  sheriff  or  officer,  make  an  affidavit,  stating :  * 

1.  That  he  has  been  legally  subpoenaed  as  a  witness  to  attend,  be- 
fore some  court  or  officen,  specifying  such  court  or  officer,  the  place  of 
attendance,  and  the  cause  in  which  he  shall  have  been  subpoenaed ; 
and, 

2.  That  he  has  not  been  subpoenaed  by  his  own  procurement,  with 
the  intent  of  avoiding  the  service  of  any  process : 
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Wiudb  affidavit  may  be  taken  by  such  officer,  and  when  so  taken,    art.?. 
shall  exonerate  such  officer  from  all  liability  for  not  making  such  ar-  ^•^"^'^^^»' 
rest. 

ARTICliE  SEYENTH. 

Of  Documentary  Evidence^  and  the  Preservation  thereof. 

Sbc.  08.  Affidsntt  of  publishiiig  notieea,  how  made  and  filed. 
57,  Abo  of  notices  of  nle  of  real  estate. 
66.  Effect  of  snch  affidavits,  ftc.  as  eridence. 

£9.  Copies  of  proceedings,  records,  &c.  how  to  be  certified;  seal  of  coimty  clerks, 
eo.  Last  section  not  to  apply  to  copies  of  certain  papers. 
61.  Seals  of  courts,  &c.  may  be  impressed  on  paper. 
S2.  PriTate  seals  to  be  on  wafer,  or  wax,  &c. 
SS.  Clerks,  &c.  to  recerre  papers  offered  for  safe  keeping. 
64  Papers,  how  to  be  endorsed,  filed  and  kept. 
66.  N<^  to  be  delirered  out,  except  in  certain  cases. 

66.  But  open  to  public  examination. 

67.  Certain  officers  to  receire  wills,  for  safe  keeping. 

6B.  Win  howto  be  enclosed  and  endoned;  not  to  be  opened,  9te. 

69.  To  whom  will  to  be  deUyered.. 

70.  Surrogate  to  open  will  on  death  of  testator,  &c. 

S  56.  When  notice  of  any  application  to  any  court  or  judicial  offi-  AAdaTitior 
cer  for  any  proceeding  authorii^  by  law,  is  required  to  be  published  noik^ 
in  one  or  more  newspapers,  an  affidavit  of  the  printer  of  such  news- 
paper, or  of  his  foreman  or  principal  clerk,  annexed  to  a  printed  copy 
of  such  notice  taken  from  the  paper  in  which  it  was  published,  and 
st)ecifying  the  times  when,  and  the  paper  in  which  such  notice  was 
published,  may  be  filed  with  the  proper  officer  of  the  court,  or  with 
Ihe  judicial  officer  before  whom  such  proceeding  shall  be  pending,  at 
any  time  within  six  months  after  the  last  day  of  the  publication  of  such 
notice. 

S  6T.  When  any  notice  of  a  sale  of  real  property  is  required  by  ib.ofiataof 
law  to  be  published  in  any  newspaper,  an  affidavit  of  the  printer  of'*'''^^ 
such  paper,  or  of  his  foreman  or  principal  clerk,  annexed  to  a  printed 
copy  of  such  notice  taken  from  the  paper  in  which  it  was  published, 
and  specifying  the  times  when,  and  the  paper  in  which  such  notice 
was  published,  may  be  filed  at  any  time  within  six  months  after  the 
last  day  of  such  publication,  with  the  county  clerk  of  the  county  in 
which  the  premises  sold  are  situated ;  or  if  such  sale  were  made  in 
pursuance  of  the  order  of  any  surrogate  or  court  of  equity,  such  affi- 
davit may  be  filed  with  such  surrogate,  or  with  the  clerk  of  such 
court,  as  the  case  may  be. 

S  58.  The  original  affidavits  so  filed  pursuant  to  the  two  last  sec-  rp^  y^  ^j. 
tioDs,  and  copies  thereof  duly  certified  by  the  officer  in  whose  custody  ^""^ 
the  same  shall  be,  shall  be  presumptive  evidence  in  ail  cases,  and  be- 
fore every  court,  of  the  facts  contained  in  suoh  affidavit. 

S  69.  Whenever  a  certified  copy  of  any  affidavit,  record,  docu-copiMof 
ment,  or  other  paper,  is  declared  by  law  to  be  evidence,  such  copy  E.TJ^Sr- 
shall  be  certified  by  the  clerk  or  officer  in  whose  custody  the  same  is  ****'*' 
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TiTLB  3.  required  by  law  to  be,  to  have  been  compared  by  him  with  the  ori- 
""^^^"^^  ginal,  and  to  be  a  correct  transcript  therefrom,  and  of  the  whole  of 

such  original ;  and  if  such  officer  have  any  official  seal  by  law,  such 
Seal  of  eoun- certificate  shall  be  attested  by  such  seal;  and  if  such  certificate  be 

given  by  the  clerk  of  any  county,  in  his  official  character  as  such 

clerk,  it  shall  he  attested  by  the  seal  of  the  court  of  common  pleas  of 

the  county  of  which  he  is  clerk. 

Laitiection  S  60.  But  the  last  section  shall  not  be  construed  to  require  the  af- 
^"^  *  fixing  of  the  seal  of  any  court  to  any  certified  copy  of  any  rule  or  or- 

der made  by  such  court,  or  of  any  paper  filed  therein,  when  such  copy 
is  used  in  the  same  court,  or  before  any  officer  thereof;  nor  to  require 
the  seal  of  the  supreme  court  to  be  affixed  to  a  certified  copy  of  any 
rule  or  order  of  that  court,  when  used  in  any  circuit  court. 

Seal*  of  S  61.  In  all  cases  where  a  seal  of  any  court,  or  of  any  public  ofii- 

^^h6  ^'    cer,  shall  be  authorised  (Mr  required  by  law,  the  same  may  be  affixed 
•tampo  .      j^^  making  an  impression  directly  on  the  paper,  which  shall  be  as  va- 
lid as  if  made  on  a  wafer  or  on  wax. 

Piivtttowah  S  62.  But  the  last  section  shall  not  extend  to  private  seals,  which 
fwl**!"  ^'  shall  be  made  as  heretofore,  on  wafer,  wax,  or  some  similar  substance. 

PapenoiTer.      S  63.  The  clork  of  ovory  county  in  this  state,  and  the  register  of 
k(>ep[4^  "o   deeds  in  the  city  and  county  of  Xew-York,  upon  being  paid  the  fees 
be  received.  ^]j^^^  thoTefor  by  law,  shall  receive  and  deposit  in  their  offices  re- 
spectively, any  deeds,  conveyances,  wills,  or  other  papers  or  docu- 
ments, which  any  person  shall  offer  to  them  for  that  purpose ;  and 
shall  give  to  such  person  a  Written  receipt  therefor. 
How  to  be        S  64.  Such  instruments,  papers  and  documents,  shall  be  properly 
kept".  endorsed,  so  as  to  indicate  their  general  nature  and  the  names  of  the 

parties  thereto,  shall  be  filed  by  the  officer  receiving  the  same,  stating 
the  time  when  received,  and  shall  be  deposited  and  kept  by  him  aod 
his  successors  in  office,  with  his  official  papers,  in  some  place  sepa- 
rate and  distinct  from  such  papers. 
?verSou?*'  S  65.  The  instruments,  papers  and  documents  so  received  and  de- 
^^  posited,  shall  not  be  withdrawn  from  such  office,  accept  on  the  order 

of  some  co«rt  of  record,  for  the  purpose  of  being  read  in  evidence  in 
such  court,  and  then  to  be  returned  to  such  office ;  nor  shall  tbey  be 
delivered  without  such  order,  to  any  person,  unless  upon  the  written 
order  of  the  person  or  persons  who  deposit^  the  same,  or  Uaeir  esfi- 
cutors  or  administrators. 
Ma;r  ban.       ^  gg.  guch  iBStrumeBts,  papers  and  documents  so  deposited,  dm 

amioed  pub-  t    t    r  *  unon 

liciy.  be  open  to  the  examination  of  any  person  desiring  the  sanae,  up'' 

payment  of  the  fees  allowed  1^  law. 
Will*  toiMj       S  67.  The  clerk  of  every  county  in  tMs  state,  the  register  of  deeds 
2fc*kocprng.  in  the  city  and  county  of  New- York,  and  the  surrogate  of  every  coun- 
ty, upon  being  paid  the  fees  allowed  therefor  by  law,  shall  receive 
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and  deporit  in  their  oflSkses  respectiTtriy,  any  last  inll  or  testament 
which  any  person  shall  deUrer  to  them  for  that  purpose,  and  diall 
give  a  written  receipt  therefor  to  the  person  depositing  the  same. 

S  €8.  Such  will  shall  he  enclosed  in  a  sealed  wrapper,  so  Aat  the  ^^u^fcg. 
contents  thereof  cannot  be  read,  and  shall  have  endorsed  thereon  the 
name  of  the  testator,  his  place  of  residence,  and  the  day,  montib  and 
year  when  delivered ;  and  shall  not,  on  any  pretext  whateyer,  be 
opened,  read  or  examined,  until  delivered  to  a  person  entitled  to  the 
ouoe,  as  herein  after  directed. 

S^9.  Such  will  shall  be  delivered  only,  S*d3!?S<5 

1.  To  the  testator  in  person :  or, 

2.  Upon  his  written  order,  duly  proved  by  the  oath  of  a  sobscrib- 
iBg witness:  or, 

3.  After  his  death,  to  the  persons  named  in  the  endorsement  on 
tk  wrapper  of  such  vrill,  if  any  such  endorsement  be  made  thereon : 


«i 


4.  If  there  be  no  such  endorsement,  and  if  the  same  shall  have 
been  deposited  with  ttaj  other  officer  than  a  surrogate,  then  to  the 
surrogate  of  the  county. 

S  70*  If  such  will  shall  have  been  deposited  with  a  lurroffSte,  or  ^^  ^^i^Jo 

,  *  o        7         b«  opened  by 

shall  have  been  delivered  to  him  as  above  prescribed,  such  surrogate,  aurTogftte,ft«. 
aAerthe  death  of  the  testator,  shall  piiblidy  open  and  examine  the 
flnne,  and  make  known  the  contents  thereof,  and  shall  file  the  same 
in  his  office,  there  to  remain  until  it  shall  have  been  duly  proved,  if  ca- 
pable of  proof,  and  Affn  to  be  delivered  to  the  person  entitled  to  the 
custody  thereof;  or  until  required  by  the  authority  of  some  oompe- 
teat  court  to  produce  the  same  in  such  court. 

ARTICLE  |:iGHTH. 

Oftke  Examisiation  of  WUneMea^  of  certain  rules  of  Evidence^ 

atul  of  Evidence  in  certain  cases. 

SsG.  71.  Witnevs  compelled  to  answer  qnestioBi  mbjeotiog  him  to  ei?U  mIU. 
72.  Ministers  not  to  disclose  confessions. 
78.  Fkffi^am,  Jbo.  mot  t*  diidoic  ocftnin  itiSaaui^&uu 
74.  Proof  respecting  loss  of  instruments. 
75  &  76.  When  recoTcrj  may  be  had  on  lost  notes,  he, 

77.  Seek  toinstroments  net  to  be  eonclnsire  of  considention. 

78.  Ddfeneetoactioaeontkem  to  be  pleaded  ornotified. 

79.  Certain  ^stakes  in  pleading  to  be  disregarded  at  trials. 

80.  Confessions  of  members  of  corporations,  how  far  evidence. 

81.  When  ooiperators  to  be  witnesses  against  their  eorporatien. 

jStL  Any  competent  witness  in  a  cause,  shall  not  he  excused  witacM  to 
&9m  auswerii^  a  question  releyaut  to  the  matter  in  issue,  on  the tSn^^ 
ground  merely  that  the  answer  to  such  question  may  establish,  or  tend 
to  establish,  that  such  witness  owes  a  debt,  or  is  otherwise  subject  to 
a  civil  suit.    But  this  provbion  shall  not  be  construed  to  require  a 
witness  to  give  any  answer  which  will  have  a  tendency  to  accuse 
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TITLE  3.  himself  of  any  crime  or  misdemeanor,  or  to  expose  him  to  any  penal- 
^•^^^^"^^  ty  or  forfeiture,  nor  in  any  respect  to  rary  or  alter  any  otl^  rule  re- 
specting the  examinftti29^  witnesses. 
coofemoni  ^^."l^o  minister  of  the  gospel,  or  priest  of  any  denominatkm 
whatsoever,  shall  be  allowed  to  disclose  any  confessions  made  to  him 
in  his  professional  character,  in  the  course  of  discipline  enjoined  by 
the  rules  or  practice  of  such  denomination. 

^^™»^J°      S  7S.  No  person  duly  authorised  to  practice  physic  or  surgery, 
*"*  shall  be  allowed  to  disclose  any  information  which  he  may  have  ac- 

quired in  attending  any  patient,  in  a  professional  character,  and  which 
information  was  necessary  to  enable  him  to  prescribe  for  such  patient 
as  a  physician,  or  to  do  any  act  for  him,  as  a  surgeon. 

Evidence  of  g  74,  Whenever  a  party  to  any  action  shall  have  been  permitted 
ments.  to  provo  by  his  own  oath  die  loss  of  any  instrument,  in  order  to  ad- 
mit other  proof  of  the  contents  thereof;  the  adverse  party  may  also 
be  examined  by  the  court  on  oath,  to  disprove  such  loss,  and  to  ac- 
count for  such  instrument. 
RoeoTery  op  ^  75.  Jn  auy  suit  founded  upon  any  negotiable  promissory  note  or 
bill  of  exchange,  or  in  which  such  note,  if  produced,  might  be  al- 
lowed as  a  set-off  in  the  defence  of  any  suit,  if  it  appear  on  the  trial 
that  such  note  or  bill  was  lost  while  it  belonged  to  the  party  ciaimisg 
the  amount  due  thereon,  parol  or  other  evidence  of  the  contents  there- 
of may  be  given,  on  such  trial,  and  notwithstanding  such  note  or  bill 
was  negotiable,  such  party  shall  be  entitled  to  recover  the  amount  due 
thereon  as  if  such  note  or  bill  had  been  produced. 

BoDd  to  be  $  76.  But  to  entitle  a  party  to  such  recovery,  he  shall  execute  a 
bond  to  the  adverse  party,  in  a  penalty  at  least  double  the  amount  of 
such  note  or  bill,  with  two  sureties,  to  be  approved  by  the  court  in 
which  the  trial  shall  be  had,  conditioned  to  indemnify  the  adverse 
party,  his  heirs  and  personal  representatives,  against  all  claims  by  any 
other  person  on  account  of  such  note  or  bill,  and  against  all  costs  and 
'    expenses  by  reason  of  such  claim. 

Effector         §  77.  In  every  action  upon  a  sealed  instrument,  and  where  a  set- 

ctrumenti.     off  is  foundcd  upou  duy  sealed  instrument,  the  seal  thereof  shall  only  be 

/  /  7  t§Q  (6^  presumptive  evidence  of  a  sufficient  ccNOsideration  which  may  be  re- 

IJ  (A/^'^        butted  in  the  same  manner,  and  to  the  same  extent,  as  if  such  instra- 

inent  were  not  sealed. 

Dofeneoto        ^  78.  Tho  defeuce  allowed  by  the  last  section,  shall  not  be  made, 
them.  ^      unless  the  defendant  shall  have  pleaded  the  same,  or  diall  have  given 
notice  thereof,  at  the  time  of  pleading  the  general  issue,  or  some  other 
'  plea  denying  the  contract  on  which  the  action  is  lii^ugfat. 

ceruin  ^io       S  79.  Evory  variance  between  process,  pleadings,  or  any  instru- 

dinregaorio.!.  ifiexit  iu  wHting,  rocitod  or  referred  to  in  any  other  process,  pleading 

or  record,^and  every  mistake  in  the  name  of  any  officer  or  other  per- 


(iTen.      / 
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•  •  • 

8i»i,  in  stating  anj  day^  month  or  year,  or  in  the  description  of  my   a^"^*  9* 
property,  in  any  pleading  or  record,  which,  according  to  law,  could  ""^^^"^"^^ 
be  amended  by  the  court  after  verdict  rendered  in  any  cause,  shall  be    'vy^  A.  «^ 
disregarded  upon  the  trial  oTsucn  cause,  unless  such  variance  or  mis-    j^^  fy  ^  ^ 
take  be  calculated  to  surprise  and  mislead  the  adverse  party,  and  to 
prevent  his  making  due  preparation  for  a  full  answer  on  the  merits, 
to  the  matter  concerning  which,  such  variance  or  mistake  shall  have 
been  made. 

S  80.  In  suits  by  or  airainst  an  afi^inregate  corporation,  the  admis-  conr«Miona 

J  "O  oo     o  r  »  by  oorpora- 

men  of  any  member  thereof  not  named  on  the  record  as  a  party  to  such  ^'"* 
suit,  shall  not  be  received  as  evidence  against  such  corporation,  un- 
less such  admission  was  made  concerning  some  transac^on,  in  which 
such  member  was  the  authorised  agent  of  such  corporation. 

SSh  Any  member  of  a  corporation  aggregate,  not  named  on  the  corporaton 
leoord  as  a  party  to  a  suit  brought  by  or  against  such  corporation,  Mitaineu«. 
shall  be  received  as  a  competent  witness,  to  testify  to  any  matter 
against  the  interest  of  such  corporation.         ' 

ARTICliE  NIflTH. 

0/the  Administration  of  Oaths  and  Affirmations. 

Ssc.  82.  OeneAl  mode  of  fwearing  by  kissing  die  gospels. 
88.  Wlien  it  mty  be  dispensed  with,  in  swearing. 
84.  When  ftflbnation  to  be  reoeired  instead  of  oath. 
86.  Other  peeidiar  modes  of  swearing  maybe  adopted. 

86.  Mode  of  swearing  persons  not  being  Chiistiant. 

87.  What  religioas  belief  to  entitle  persons  to  be  sworn. 
86.  Persons  not  to  be  required  to  declare  their  belief. 

88.  But  eonrt  may  examine  infimts,  Itc.  on  certain  points. 
90.  Peijiiryto  swear  fidsely  inaiqf  Ibnn  anthorised  by  law* 

9  82.  The  usual  mode  of  administering  oa^  now  practised,  by  q^„^ 
the  person  who  swears,  laying  his  hand  upon  and  kissing  the  gospels,  mtrufg. 
shall  be  observed  in  all  cases  in  which  an  oath  may  be  administer^ 
ed,  according  to  law,  except  in  the  cases  herein  after  otherwise  pro- 
vided.** 

S  83.  Every  person  who  shall  desire  it,  shall  be  permitted  to  wi»ndii- 
swear  in  the  following  form :  ^' You  do  swear  in  the  presence  of  the 
ever  living  Grod ;"  and  while  so  swearing,  such  person  may  or  may 
not  hold  up  his  hand,  in  his  discretion.^* 

S  84.  Every  person  who  shall  declare  that  he  has  conscientious  wben  aAr- 
scruples  against  taking  any  oath,  or  swearing  in  any  form,  shall  be  per-  nSiie!" 
mitted  to. make  his  solemn  declaration  or  affirmation  in  the  following 
form :  ^^  You  do  solemnly,  sincerely  and  truly,  declare  and  affirm."^ 

S  85.  Whenever  the  court  before  which  any  person  shall  be  oftr-  puiorpeeo* 
ed  as  a  witness,  shall  be  satisfied  that  such  person  has  any  peculiar  muw^  ^ 
mode  of  swearing  connected  with,  or  in  addition  to,  the  laying  of  his 
hand  upon  the  gospels  and  kissing  the  same,  which  is  more  solemn 

(»)iR. L.^88e,§ls.  (as)ib.§i0. 
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TiTLB  4.  and  obligatory  in  the  opinioQ  of  suckpcnoiiy  the  court  maj,  m  ite  di** 
cretkm,  adopt  socfa  mode  of  swearing  rach  peraoD« 

Swearing         §  86.  Every  person  believing  in  any  other  Hmn  die  Christian  re* 
chmtuus.    ligion,  shall  be  sworn  according  to  the  pecuKar  ceiiemonies  of  Ins  re- 
ligion, if  there  be  any  such  ceremonies,  instead  of  any  of  the  modes 
herein  before  prescribed. 

BeUef  of  wit-  S  87.  Evcry  person  believing  In  the  existence  of  a  Supreme  Be- 
ing who  will  punish  false  swearing,  shall  be  admitted  to  be  sworn^if 
otherwise  competent. 

Not  to  be  re-  $  88.  Ifo  person  shall  be  required  to  declare  his  belief  in  the  ex- 
ctarc,  4te.  ^  isteuco  of  a  Supreme  Being,  or  that  he  will  punish  false  swearing,  or 
his  belief  or  disbelief  of  any  other  matter,  as  a  requisite  to  his  admis- 
sion to  be  sworn  or  to  testify  in  any  case.  But  the  belief  or  unbelief 
of  every  person  offered  as  a  witness,  may  be  proved  by  other  and 
competent  testimony. 

Last Mtetioa"     089.  But  the  last  section  shall  not  be  construed  to  prevent  any 
*^^  court  before  whom  an  in&nt,  or  a  person  apparently  of  weak  Intellect, 

shall  be  produced  as  a  witness,  from  examining  such  person,  to  ascer- 
tain his  capacity,  and  the  extant  of  his  religious  and  other  knowledge ; 
nor  shall  it  be  construed  to  prevent  a  court  from  inquiring  of  any  per- 
son what  are  the  peculiar  ceremonies  observed  by  him  in  swearing, 
which  he  deems  most  obligatory. 

BweariDff  '  S  90.  lu  all  cases  in  which  an  oath  or  affidavit  is  reqaired  or  au- 
fonn,  p^j!?^  thorised  by  law,  the  same  may  be  taken  in  any  of  Ae  forms  in  this 
Article  prescribed,  in  the  several  cases  herein  be£>re  specified;  and 
every  person  swearing,  affirming  or  declaring,  in  any  such  form,  or  in 
any  form  authorised  by  law,  shall  be  deemed  to  have  been  lawfully 
gwom,  and  to  be  guilty  of  perjury  for  cormptty  or  fidsely  swearing, 
affirming  or  declaring  in  any  such  form,  in  the  same  maimer  as  if  he 
'    had  sworn  by  laying  his  hand  upon  th6  go^b,  and  kissing  the  same. 


TITLE  IV. 

OF  THE  TKIAL  OF  ISSUES  OF  FACT. 

A.RT.  1. — General  provisions  concerning  trials,  and  the  proceedings  preparatory  thereto. 

Abt.  S.— Of  the  retarn  and  sainmoDiBgef  juioti. 

Art.  31 — Of  special  juritt. 

Art,  4.— ^f  tiialf  and  its  incidents. 

ARTICLSI  FIBST. 

General  PrevMana  concerning  TridUy  and  Ike  Proceedings 

freparakiry  thereto. 

Sec.  1.  Iss«M  of  fibBt  ti>  ba  triad  at  oJMoit;  when  at  bar. 
2.  In  what  counties  eertain  actions  to  be  tried. 

8.  Consequences  of  not  laying  suits  against  publie  officers,  mpraper  eooaty. 
4.  AU  issoes  of  fiustloba  tried  by  jury  araelerees. 


AJ^  ^' 
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Sic.  5.  Circuit  rolla  for  tiimls  by  jury;  their  contenta.  ART.  t. 

€.  When  to  be  filed,  no  seal  necessafy,  &c.  •  K-^W^J 

7.  Notice*  of  triid  to  be  serred  fouteen  dayi  pieriooaly. 

8.  Notice  of  issue  to  be  served  on  clerk,  four  days  preyiously. 

9.  Yenirea  abolished,  except  for  foreign  juries. 

10  It  11.  Foreign  juries  how  obtain^  and  lUBomoiied. 

• 

%  1.  All  issues  of  fact  which  shall  be  joined  in  the  court  of  chance- Trtis  of  is^ 
17,  or  in  any  surrogate's  court,  and  which  shall  be  s6nt  to  the  supreme  '"*■  ^^^^^. 
court  for  trial ;  and  all  issues  of  fact  joined  ,in  the  supreme  court ; 
shall  be  tried  at  a  circuit  court,  or  sittings  of  the  supreme  court,  in  the 
proper  county ;  unless  the  supreme  court  shall,  on  the  motion  of  either 
party,  in  cases  of  great  diCBculty,  or  which  require  great  examina- 
tion, order  such  trial  to  be  had  at  the  bar  of  the  said  court.^''  W^^B*'"*^ 

S  2.  Issues  of  fact  joined  in  such  actions,  shall  be  tri^  in  the  pro-  in  what 
per  county,  as  follows:  *  "^""*^ 

1.  Actions  for  the  recovery  of  any  real  estate,  or  for  the  recovery  Actions  ro- 
of possession  of  real  estate,  actions  for  trespass  on  land,  and  actions  for  I^tllSXctf 
trespass  on  the  case  for  injuries  to  real  estate,  shall  be  tried  in  the 
coun^  where  the  subject  of  the  action  shall  be  situated : 

2.  Actions  of  trespas^for  injuries  to  the  person ;  and  actiops  on  the  certain  ae- 
case  for  injuries  to  the  person,  or  personal  property ;  shall  be  tried  in  licd.^*"  "*'** 
the  county  where  the  cause  of  action  arose : 

3.  Actions  of  slander,  for  libels,  and  all  other  actions  for  wrongs,  Actions 
and  upon  contracts,  shall  be  tried  in  the  county  where  the  venue  shall  Ilaijt^y. 
be  laid,  unless  the  court  shall  deem  it  necessary  for  the  convenience 

of  parties  and  their  witnesses,  or  for  the  purposes  of  a  iair  and  im- 
partial trial,  to  order  such  issues  to  be  tried  in  some  other  county ;  in 
which  case,  the  same  shall  be  tried  in  the  county  so  designated : 

And  the  court  shall  have  power  to  change  the  venue  in  any  of  the  Gcnwaipow- 
actions  specified  in  this  section,  when  it  shall  appear  that  a  fair  and""  ""'' 
impartial  trial  cannot  be  had  in  the  county  in  which  such  venue  is 
laid> 

%  3.  In  suits  against  public  officers,  or  against  any  person  special-  guin  agaimt 
ly  appointed  to  execute  the  duties  of  such  officers,  for  any  act  done  J^'^^J?' 
by  diem  by  virtue  of  their  offices  respectively,  and  in  suits  against ^^  \Y^%\^ 
other  persons,  who,  by  the  commandment  of  such  officers,  or  in  their  / 

aid  or  assistance,  do  any  thing  touching  the  duties  .of  such  office, 
which  are  required  by  law  to  be  laid  in  the  county  where  the  fact 
happened,  if  it  shall  not  appear  on  the  trial,  that  the  cause  of  such  ac- 
tion arose  within  tfie  county  where  such  trial  is  had,  the  jury  shall  be 
dischar]^d,  and  judgment  of  discontinuance  shall  be  rendered  against 
the  plainj^ft:^^ 

34.  All  issues  of  fact  joined  in  any  court,  pToceeding  according  Trials  to  be 
to  the  course  of  the.  common  law,  shall  be  tried  by  a  jury,  except  in  nf^M' 
those  cases  where  a  reference  shall  be  ordered ;  and  trials  by  battle 

(27)  1 R.  L.  p.  925,  §1;  lb.  p.  51,  §6.    (28)  n>.p.  S26,  §1.    (29)  lb.  p.  155,  §  1. 

VOX.,  n.  .  6S 
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TITLE  4.   and  by  the  grand  assize,  and  all  other  modes  of  trial,  except  hj  a  jurj, 

^-^■"^^"^^  or  by  referees,  are  hereby  forever  abolished.*® 

cireutt  roOi.  ^6,  The  party  entitled  to  bring  any  such  issue  to  trial  at  a  circuit 
court  or  sittings,  shall  make  out  a  transcript  of  the  pleadings  in  the 
cause  relating  to  such  issue,  with  an  entry  therein,  that  the  issue  or 
issues  so  joined,  are  ordered  by  the  court  to  be  tried  at  the  circuit 
court  or  sittings  at  which  the  same  may  be  triable,  without  any  re- 
spite of  the  jury,  or  award  of  process  for  their  appearance  at  the  neit 
or  any  other  term  of  the  supreme  court,  and  without  any  nm  prbu 
clause.'* 

wbmtab*      S  6.  Such  trauscript  shall  be  denominated  a  circuit  roll,  and  ahall 

immIuwl     be  filed  with  the  clerk  of  the  court  at  which  such  issue  or  issues  are 

to  be  tried ;  but  no  such  transcript  shall  be  necessary,  unless  the 

cause  is  to  be  tried  at  a  circuit  court,  nor  shall  a  seal  to  such  roll  in 

any  case  be  necessary. 

FoQftMB         S  7-  Written  notice  of  trial  of  every  issue  of  fact,  shall  in  all  casei 
oftri^    '  be  served  at  least  fourteen  days  before  the  first  day  of  the  court  at 
which  such  trial  shall  be  intended  to  be  had.'* 

sivirinf  ootM  S  8.  A  note  of  the  issue  joined  in  any  cause  which  is  to  be  tried, 
shall  be  served  on  the  clerk  of  the  court  in  which  the  same  is  to  be 
tried,  at  least  four  days  before  the  opening  of  such  court." 

VMiinfftM-     S  9.  It  shall  not  be  necessary,  in  any  case  to  issue  or  award  anj 
venire  for  the  summoning  of  jurors  to  attend  any  circuit  court  or  sit- 
tings, court  of  common  pleas  or  mayor's  court,  except  when  a  foreign 
jury  shall  be  ordered. 

BotaUow^      S  10.  Whenever  a  foreign  jury  shall  be  ordered  by  any  court,  a 
jutim!*^    venire  for  that  purpose  shall  issue  to  the  sheriff*  of  the  proper  county, 

who  shall  give  notice  of  the  same  to  the  clerk  of  such  coun^,  at  least 

twenty  days  before  the  return  of  such  venire. 

HodaofoiH  Sll,  The  clerk  to  whom  such  notice  shall  have  been  finv^Df  M& 
JariM.  draw  the  names  of  twenty-four  persons  from  the  lists  returned  to  him 
by  the  town  officers,  in  the  same  manner  as  herein  after  directed 
with  respect  to  ordinary  juries,  and  shall  deliver  a  certified  list  of  the 
names  so  drawn  to  such  sherifi^  who  shall  summon  them  as  in  other 
cases. 

ARTICLE  SfiCONB. 

Of  the  Return  and  Summoning  of  Jurore. 

fixe.  12.  Certftin  town  officers  to  astemble,  to  make  jury  Ii«tf. 

18.  Qnalificstioiu  of  penons  to  be  selected  as  jurors. 
14.  In  eertmn  counties,  qoslification  as  to  property. 

19.  Daplicate  lists  of  jurors,  when  made,  where  to  be  filed. 

16.  Ballots  of  names  returned,  to  be  made  by  county  deik. 

17.  Term  of  serriee  of  persons  returned. 

18.  New  lists  to  be  made  erery  third  year  by  town  officers.  , 

(90}lR.L.p.50,§l.    (81)  lb.  p.  825,  §  8.    (82)Ib.§S.    (88)Ib.§l«. 
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flse.  Ml  KroMedii^  hf  town  offieen  for  that  purpof  e.  ART-  3. 

SO.  Count  J  clerk  to  destroy  the  old,  end  make  new  balloti.  V^^V^^ 

n.  Wards  in  New- York,  towns;  powers  of  eommon  council. 
32.  Pnceding  pronsioas  applied  to  proceedings  in  New-Yoxk. 
23.  PnTisiODS  respecting  other  cities. 
^L  When  jurors  to  be  drawn  to  serre  at  eoorts;  their  number. 
2Si  Notice  of  drawing,  how  to  be  published  and  served. 

26.  Duty  of  dheriiTand  county  judge  notified,  to  attend  drawing. 

27.  If  they  neglect,  other  judge  and  justices  to  be  notified. 
2BL  Wh«t  oAcers  t*  he  present  at  drawing  of  juiy. 

29.  Manner  of  conducting  drawing. 

20.  Jurors  when  and  how  to  be  sunmumed,  return  thereof. 

21.  Copy  of  Uet  of  jurors  drawn,  to  be  furnished  to  appUeants. 
22l  Fine  to  he  imposed  on  defiuilting.  jurors. 

28.  Cases  in  which  pertons  shall  be  discharged  from  serving. 
94.  Ballot  eootaining  name  of  person  disdiaxged,  to  be  destroyed. 
Si.  Cases  in  which  Jurors  shall  be  excused  from  serving. 

96.  Ballots  how  disposed  of  on  adjournment  of  court 

2T.  Gkrks  of  eeitain  courts  in  New-York,  to  deliver  lists  to  county  clerk. 

28.  Duty  of  county  cleik  of  New-Yoric,  thereupon. 

29.  What  drawing  to  be  made  from  second  box. 

40.  Old  ballots  to  be  destroyed  on  new  returns  of  jurors,  he, 

41.  When  additional  jurors  may  be  directed  by  circuit  judge. 

42.  Order  when  to  be  served  on  county  clerk ;  his  proceeding!. 
42.  N«w  panels  may  be  ordered  by  courts  in  New- York. 

44.  Jurors  how  summoned  and  returned. 

45.  Former  jurors  to  be  disohaiged,  he. 

5  18.  The  superyiflor,  town  clerk  and  assmmors  of  the  several  towns  TownoOkscs 
i^  this  state,  shall  assemble  on  the  first  Monday  of  July  next  after  J^ke^jiluy 
this  Chapter  shall  commence  and  take  effect  as  a  law,  at  such  place 
in  their  respective  towns  as  shall  be  appointed  by  the  supervisor,  or 
in  his  absence,  or  in  case  of  a  vacancy  in  his  office,  by  the  town  clerk, 
far  the  purpose  of  making  a  list  of  persons  to  serve  as  jurors.'^ 

$  IS.  Hie  said  town  officers,  when  so  assembled,  shall  proceed  to  who  to  u 
select  fipom  the  names  of  those  assessed  on  the  last  assessment  rolb  of  |^[^  ** 
the  town,  suitable  persons  to  serve  as  jurors ;  and  in  making  such  se- 
lection, diey  shall  take  the  names  of  such  only  as  are, 

1.    Male  inhabitants  of  the  town,  not  exempt  from  serving  on 

juries: 

8.  Of  the  age  of  twenty-one  years  or  upwards,  and  under  sixty 
years  old: 

s.  Who  are  at  the  time  assessed  for  personal  property  belonging  to 
them  in  their  own  right,  to  the  amount  of  two  hundred  and  fifty  dol- 
lars, or  who  shall  have  a  freehold  estate  in  real  property  in  the  coun- 
ty, belonging  to  them  in  their  own  ri^t,  or  in  the  right  of  their 
wives,  to  the  value  of  one  hundred  and  fifty  dollars : 

4.  In  the  possession  of  their  natural  faculties,  and  not  infirm  or  de- 
crepit: 

6.  Free  from  all  legal  exceptions,  of  &ir  character,  of  approved  in- 
tegrity, of  sound  judgment  and  well  informed. 

S 14.  Every  person  residing  in  either  of  the  counties  of  Niagara,  Pronerty 
Erie,  Chantauque,  Cattaraugus,  Allegany,  Genesee,  Orleans,  Monroe,  ST^HSll^^'* 


(84)  1  R.  L.  p.  s»,  §  18. 
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TITLE  4.  Livingston,  Jefierson,  Lewis,  St.  Lawrence  and  Franklin,  who  docs 
^^''^'^^^  not  possess  either  of  the  qualifications  specified  in  the  third  subdivi- 
sion of  the  last  section,  but  is  qualified  in  all  other  respects,  and  who 
shall  have  been  assessed  on  the  last  assessment  roll  of  the  town  for 
land  in  his  possession  which  he  holds  under  contract  for  the  purchase 
thereof,  upon  which  improvements  shall  have,  been  made  to  the  value 
of  one  hundred  and  fifty  dollars,  and  who  shall  own  such  improve- 
ments,  shall  be  deemed  qualified  to  serve  as  a  juror ;  and  the  town 
officers  authorised  to  select  and  return  jurors,  may  take  the  names  of 
such  persons.'^ 

Luis  of  ju-  S  15,  Duplicate  lists  of  the  persons  so  selected,  with  their  addi- 
u  fika,*^&cr  tions  and  places  of  residence,  shall  be  made  out  and  signed  by  the 
town  officers  so  assembled,  or  the  major  part  of  them;  and  within 
ten  days  after  the  first  Monday  in  July  before  mentioned,  one  of  the 
said  lists  shall  be  transmitted  to  the  county  clerk,  and  the  other  of 
the  said  lists  shall  be  filed  with  the  town  clerk. 

BiiUnts  to  be      §  16.  On  the  first  Monday  of  August  after  the  said  lists  shall  have 
o.iua7  clerk,  boon  SO  rotumed,  the  clerk  of  the  county  shall  write  the  names  con- 
tained in  said  lists,  with  theif  additions  and  places  of  residence,  on  se- 
parate pieces  of  paper,  and  deposit  the  same  in  a  box  to  be  provided 
and  kept  for  that  purpose. 

Termofier-  S  17-  The  persons  ivhose  names  shall  be  so  returned,  shall  serve 
as  jurors  for  three  years,  and  until  other  lists  from  their  respectire 
towns  shall  be  returned  and  filed. 

New  uttvin  §  18.  On  thofifst  Monday  in  July  in  each  third  year  after  the  first 
yla?  '  selection  and  return  of  jurors  as  herein  before  directed,  the  supervi- 
sor, town  clerk  and  assessors,  shall  assemble  at  the  place  appointed 
by  the  supervisor,  or  in  case  of  his  absence,  or  a  vacancy  in  his  office, 
by  the  town  clerk,  and  shall  make  out  new  duplicate  lists  of  persons 
to  serve  as  jurors  for  the  then  ensuing  three  years ;  and  shall  file  such 
list  with  the  town  clerk,  and  return  a  duplicate  to  the  county  clerk, 
as  herein  before  directed. 

ProceoiUii3«.  S  19.  In  making  such  selection  the  said  town  officers  shall  pro- 
ceed as  herein  before  directed  in  respect  to  the  first  selection  of  ju- 
rors. 

DvtTafc|iuD.  S  ^0.  Upon  receiving  such  new  lists,  the  county  clerk  shall,  on 
ty  clerk.  ^^  ^^  Mouday  of  August  thereafter,  destroy  the  ballots  deposited 
in  the  box  kept  by  him,  and  shall  write  the  names  of  the  jurors  so  re- 
turned on  separate  pieces  of  paper,  and  deposit  them  in  a  box,  in  the 
same  manner  in  all  respects,  as  herein  before  prescribed  on  the  return 
of  the  first  list  of  jurors. 

Lifltifyom        S  21.  In  the  city  and  county  of  New-York  each  ward  shall  be 
N^^York.   deemed  a  town,  for  the  purpose  of  returning  jurors ;  and  the  common 

^       I      ■  I     ■        ■ .  -    ■      ,      ■  ,■■■,,„, —  ■ 

(86)  Laws  of  1815,  p.  268;  lb.  of  1819,  p.  160;  n>.  of  1826,  p.  79;  n>.  of  1887,  p.  K 
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ootmcil  of  Ae  said  city  shall  provide,  bjr  ordinance,  the  manner  in   ari*  s. 
wUch,  and  how  often,  such  selection  shall  be  made,  and  the  officers  ^^^"v^bi^ 
9nd  persona  by  whom  it  shall  be  conducted.'^ 

S  22.  The  provisions  herein  contained  respecting  the  persons  to  be  ProModbgi 
selected  as  jurors,  the  return  of  the  lists  to  the  county  clerk,  the  deposit  tixun. 
of  the  names  of  the  persons  returned,  and  the  destruction  of  the  former  ' 
nmes,  upon  the  coming  in  of  a  new  return,  shall  apply  to  the  city 
end  county  of  New- York,  and  to  the  officers  who  shall  be  appointed  by 
the  common  council  thereof,  to  make  such  returns. 

$  28.  The  several  wards  of  the  cities  of  Albany,  Troy,  Hudson  and  i^}^  in  oth« 
Schenectady,  shall  be  considered  towtis,  for  the  purposes  of  the  provi- 
sions of  this  Title,  in  respect  to  the  return  of  jurors;  and  the  supervi- 
sors and  assessors  of  such  wards  respectively,  shall  execute  the  duties 
herein  enjoined  upon  the  supervisors,  assessors  and  town  clerks  of  the 
several  towns  in  this  state ;  except  that  a  duplicate  of  the  returns  of 
jurors  made  by  them,  shall  be  filed  in  the  office  of  the  clerk  of  the  city 
iQ  which  such  ward  may  be  situated.'^ 

S  24.  Fourteen  days  before  the  holding  of  any  circuit  court  or  sit-  when  jnron 
tings,  or  of  any  special  court  of  oyer  and  terminer,  when  no  circuit  is  "^ 

appointed  to  be  held  at  the  same  time,  or  of  any  court  of  common  pleas 
or  mayor's  court,  and  in  the  city  and  county  of  New-York,  before  the 
holding  of  the  superior  court  of  law,  or  the  court  of  general  sessions, 
the  clerk  of  the  county  in  which  such  court  is  to  be  held,  shall  draw 
the  names  of  thirty-six  persons,  to  serve  as  jurors  at  such  court,  and 
any  number  in  addition  thereto,  that  shall  have  been  ordered  accord- 
ing to  law." 

S  25.  At  least  six  days'  notice  of  such  drawing  shall  be  given  by  NotiMof 
such  clerk,  by  publishing  the  same  in  a  newspaper  of  the  county,  if 
there  be  any,  and  if  not,  by  affixing  such  notice  on  the  outer  door  of  the 
house  where  the  court  for  which  such  jury  is  to  be  drawn,  is  about  to 
be  held.  A  copy  of  such  notice  shall  also  be  served  on  the  sheriff  of 
the  county,  and  upon  the  first  or  some  other  judge  of  the  county  courts, 
at  least  three  days  previous  to  the  time  appointed  therein  for  drawing. 

S  26.  At  the  time  so  appointed,  it  shall  be  the  duty  of  the  sheriff  oaty  of  the. 
of  the  county,  in  person,  or  by  his  under-sheriff,  and  of  the  first  or  tyj<^«^"]^   ^i^ 
other  county  judge  on  whom  such  notice  shall  have  been  served^  to  \*\/if  ' 
attend  at  the  clerk's  office  df  tibe  county,  to  witness  the  drawing  of 
such  jury. 

3  27.  If  the  sheriff  or  county  judge  so  notified  do  not  appear,  the  wbeo  juu 
clerk  shall  adjourn  the  drawing  of  such  jury  to  the  next  day,  and  shall,  beooofiod. 
by  written  notice,  require  the  delinquent  sheriff  or  judge,  or  some  oth- 
er county  judge,  or  any  two  justices  of  the  peace,  to  attend  such  draw- 
ing on  the  adjourned  day. 
-  ■■      -         .  ■     -       .     .  ■  ■ 

(86)  Laws  of  18S5,  p.  131.    (97)  1  R.  L.  p.  S29,  §  18.    (98)  Ibp.  8aB^§  11. 
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TITLE  4.      ^  28.  If  at  the  adjodrSNt^lay,  the  sh^^or  under-^herifi;  and  a 

^jj|[^^^^  coiintjr  judge  or  justice  of  the  peace,  appear^  dr  if  my  two  comtf 

jTMrat  u    judges  or  justices  of  the  peace  appear,  Ibut  hot  othenmk,  the  ckric 

shall  proceed,  in  the  presence  of  the  officers  so  appearing,  to  draw  the 

jury. 

JJjJj«^  S  29.  The  clerk  shall  conduct  such  drawing  as  follows: 

Box  to  be         !•  He  shall  shake  the  box  containing  the  names  of  jurors  returned 
'"'       to  him,  so  as  to  mix  the  slips  of  paper  on  which  such  names  were  writ- 
ten,  as  much  as  possible : 
SStH^M        *•  ^®  ^^^^  ^^^  publicly  draw  out  of  the  said  box,  as  many  of  the 
draira.        said  slips  of  paper  containing  such  names,  as  there  shall  be  jurors  re- 
quired by  law  or  specially  ordered  for  such  court : 
£i!^'toib«       ^*  ^  minute  of  the  drawing  shall  be  kept  by  one  of  the  attending 
Mtw^       officers,  in  which  shall  be  entered  the  name  contained  on  every  slip  of 

paper  so  drawn,  before  any  other  such  slip  shall  be  drawn : 
NamMoT^      4.  If,  after  drawing  the  whole  number  required,  the  name  of  any 
^^1a*£! person  shall  appear  to  have  been  drawn  who  is  dead,  or  become  in- 
sane, or  who  has  permanently  removed  from  the  county,  to  the  know- 
ledge of  the  clerk  or  any  other  attending  officer,  an  entry  of  such  fact 
shall  be  made  in  the  minute  of  the  drawing,  and  the  slip  of  paper  con- 
taining such  name  shall  be  destroyed : 
otb«  BUMS      6.  Another  name  shall  then  be  drawn,  in  place  of  that  contained 
*  on  the  slip  of  paper  so  destroyed,  which  shall  be  in  like  manner  enter- 
ed in  the  minutes  of  the  drawing : 
^MoetiiijM       6.  The  same  proceedings  shall  be  had  as  oflen  as  may  be  necessary, 
9«d.  until  the  whole  number  of  jurors  required  shall  have  been  drawn: 

^Bote  to  be      7«  The  minute  of  the  drawing  shall  then  be  signed  by  the  clerk  and 
amT        the  attending  officers,  and  shall  be  filed  in  the  clerk's  office : 
Of^iSM  liac      8.  A  list  of  the  names  of  the  persons  so  drawn,  with  their  additions 

tobojifvoto  .     , 

■'wri'  and  places  of  residence,  and  specifying  for  what  court  they  were  drawn, 
shall  be  made  and  certified  by  the  clerk  and  the  attending  officers,  and 
shall  be  delivered  to  the  sheriff  of  the  county. 

flttmmoniiif  $  SO.  The  sheriff  shall  sunmion  the  persons  named  in  such  list,  to 
^^^^jnftunuag  ^^^^^ j  ^^^  court,  at  loast  six  days  previous  to  the  sitting  thereof,  by 
giving  personal  notice  to  each  person,  or  by  leaving  a  written  notice 
at  his  place  of  residence,  with  some  person  of  proper  age.  He  shall 
return  the  said  list  to  the  court,  at  the  opening  thereof,  specifyii^ 
those  who  were  sunmioned,  and  the  manner  in  which  each  person 
,  was  notified.'^ 

copiMoffiiti     S  31.  It  shall  be  the  duty  of  the  county  clerk,  and  of  th^  sheriff,  io 
*o  *pp     t*  fiirnish  any  person  applying  therefor,  and  paying  the  fees  allowed  by 

law  for  the  same,  a  copy  of  the  list  of  jurors  drawn  to  attend  any 

court.*® 

(80)  1  R.  h.  p.  SaS,  §  11  &  19.    (40)  lb.  §  16.. 
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S  S2.  The  court  to  which  any  list  of  jurors  so  drawn  shall  be  re-   art.i. 
turned  by  the  sheriff,  shall  impose  a  fine,  not  exceeding  twenty-five  ^ij|l[[^^^ 
dollars,  for  each  day  that  any  person  duly  summoned  as  a  juror,  shall,  ^^^^  ^ 
without  reasonable  cause,  neglect  to  attend.    But  if  it  appear  by  such 
return,  that  any  person  was  notified  by  leaving  a  written  notice  at  his 
place  of  residence,  the  court  shall  suspend  such  fine,  until  the  defiiult- 
ing  juror  shall  be  notified,  as  provided  by  law. 

S  3S.  The  court  shall  discharge  any  person  fi'om  serving  on  a  jury,  ^|^^^ 
in  the  followinir  cases :  ohai^rad  from 

1  •  When  it  shall  satii^ctorily  appear  that  such  person  is  not,  at  the 
time,  the  owner,  in  his  own  right,  or  in  the  right  of  his  wife,  of  a 
fireehold  estate  in  real  property,  situated  within  the  county,  of  the 
value  of  one  hundred  and  fifty  dollars,  and  is  not  the  owner  of  person- 
al property  to  the  value  of  two  hundred  and  fifty  dollars ;  and  in  the 
.  counties  specified  in  the  preceding  fourteenth  section,  that  such  person 
18  not  possessed  of  the  property  qualification  therein  required : 

3.  When  it  shall  appear  that  such  person  is  under  twenty-one  years 
of  age,  or  over  sixty  years  of  age ;  or  that  he  is  not  in  possession  of 
any  of  his  rational  faculties : 

a*  When  there  is  any  legal  exception  against  such  person : 

4.  When  si|ch  person  is  a  non-commissioned  officer,  musician  ojr 
private  of  any  uniformed  company  or  troop,  and  is  duly  equipped  and 
uniformed,  acccnrding  to  law,  and  shall  claim  such  exemption.  The 
evidence  of  such  exemption  shall  be  the  certificate  of  the  command- 
ii^  officer  of  the  company  or  troop,  that  the  person  claiming  the  same 
is  a  member  of  such  company,  and  is  duly  equipped  and  uniformed, 
according  to  law.  Such  certificate  must  be  dated  within  three 
months  of  the  time  of  presenting  the  same ;  and  the  signature  must 
be  verified  by  oath.  Every  such  certificate  shall  be  filed  with  the 
clerk  of  the  court  to  which  it  shall  be  ofiered : 

5.  When  such  person  is  a  member  of  any  company  of  firemen,  duly 
oi^anized  according  to  law : 

6.  When  such  person  is  in  the  actual  employnoent  of  any  glass, 
cotton,  linen,  woollen  or  iron  manufacturing  company,  by  the  year, 
month  or  season : 

7.  When  such  person  is  a  superintendent,  engineer  or  collector  of 
any  canal  authorised  by  the  laws  of  this  state,  any  portion  of  which, 
sh^l  be  actually  constructed  and  navigated : 

8.  When  such  person  is  a  minister  of  the  gospel,  or  teacher  in  any 
college  or  academy,  or  when  such  person  is  or  shall  be  specially  ex- 
empted by  law  from  serving  on  juries.  ^^ 

S  34.  When  the  court  shall  have  discharged  any  juror,  for  any  of  Baiiocto  b« 
the  causes  in  the  last  section  specified,  the  clerk  shall  destroy  the  bal- 
lot containing  the  name  of  such  juror. 

(41)  1R.L  p.  985,  §28;  Lewi  of  1817,  p.  M.  .' 
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TITLE  4.  $  35.  The  conrt  to  which  my  person  shall  be  returned  as  a  juror, 
JjjJ^^^*^^^  shall  exouse  such  juror  from  serving  at  such  court,  whenever  it  shall 
tobeewttt-  appear, 

1.  That  he  is  a  practising  physician,  and  has  patients  requiring  hi« 
attention:  or, 

2.  That  he  is  a  surrogate,  or  justice  of  the  peace,  or  executes  any 
other  civil  dffice,  the  duties  of  which  are,  at  the  time,  inconsistent 
with  his  attendance  as  a  juror : 

8.  That  he  is  a  teacher  in  any  school,  actually  employed  and  serv- 
ing as  such : 

4.  When,  for  any  other  reason,  the  interests  of  the  public,  or  of  the 
individual  juror,  will  be  materially  injured  by  such  attendance ;  or  his 
own  health,  or  that  of  any  member  of  his  family,  requires  his  absence 
fiom  such  court : 

And  when  any  person  shall  be  so  excused  from  serving,  his  name 
shall  be  returned  to  the  box  from  which  it  was  taken. 

BaUot^ow  ^  3C.  After  the  adjournment  of  any  court  at  which  any  jurors  shall 
have  been  returned,  as  herein  provided,  the  clerk  shall  d^Msit  the 
ballots  containing  the  names  of  those  who  attended  and  served  as  ju- 
rors, in  a  box  distinct  from  that,  from  which  they  were  taken ;  and 
the  ballots  containing  the  names  of  those  who  did  not  appear  and 
serve  as  jurors,  which  shall  not  have  been  destroyed,  shall  be  return- 
ed to  the  box  from  which  they  were  taken.*^ 

certeinuits  $  37.  The  clerk  of  the  circuit  court  and  sittings,  the  clerk  of  the 
tocoumy  courts  of  oycr  and  terminer  and  general  sessions,  and  the  clerk  of 
YoW!*  ^^'  the  superior  court  of  law  in  the  city  and  county  of  New- York,  with- 
in one  week  after  the  termination  of  every  sitting  of  their  respective 
courts,  shall  deliver  to  the  clerk  of  the  city  and  county  of  New- York, 
a  certified  list  of  all  the  jurors  who  were  returned  to  such  court,  and 
shall  specify  therein, 

1.  Those  who  appeared  and  served : 

2.  Those  who  were  discharged  on  account  of  their  being  exempt 
iDrom  serving  on  juries,  or  on  account  of  their  being  unqualified : 

a.  Those  who,  for  any  other  reason,  were  excused  from  serving, 
and  those  who  made  default  in  appearing  and  serving.^* 

Huiduty  S  38.  The  county  clerk  shall  return  to  the  box  from  which  they 

were  taken,  the  names  of  those  jurors  who  appear,  from  such  certified 
list,  to  have  been  excused  from  serving,  or  to  have  made  default  in 
their  appearance ;  he  shall  destroy  the  ballots  containing  the  names  of 
those  who  were  discharged  on  account  of  their  being  exempt,  or  on 
account  of  their  being  unqualified ;  and  he  shall  deposit  the  ballots 
containing  the  names  of  those  who  appeared  and  served,  in  a  separate 
box,  distinft  from  that  from  which  they  were  taken. 

(42)  1  R.  L.  p.  885,  §  11.    (43)  lb.  p.  829»  §  12. 
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S  39.  If  at  the  time  of  drawing  any  jury  by  the  clerk,  as  herein    art.  3. 
provided,  theife  shall  not  bo  a  sufficient  number  of  ballots  remaining  ^Jj[^^|f^*^ 
in  the  first  box  in  which  they  were  deposited,  after  drawing  all  that  j«^»ocond 
may  be  therein,  the  clerk  shall  proceed  to  draw  the  necessary  num- 
ber from  the  second  box  herein  before  mentioned,  containing  the 
names  of  those  jurors  who  have  before  served;  and  shall  continue  to 
draw  from  such  box,  until  a  new  return  of  jurors  be  made  by  the 
town  officers,  as  herein  provided. 

S  40.  Upon  every  new  return  of  jurors  being  made,  the  clerk  shall  when  ou 
destroy  all  the  ballots  remaining  in  either  of  the  boxes  provided  by  dei^oyi^. 
him,  and  shall  proceed  to  make  out  new  ballots,  and  deposit  and 
draw  them  in  the  same  manner  herein  prescribed  in  relation  to  the 
first  return  of  jurors. 

S  41.  Whenever,  in  the  opinion  of  any  circuit  judge,  more  than  circoujajge 
thirty-ax  jurors  shall  be  required  to  attend  any  circuit  court  or  court  more  jurocs. 
cfofer  and  terminer,  he  may,  by  an  order  under  his  hand,  direct  such 
additional  number  of  jurors  as  he  shall  deem  necessary,  not  exceed- 
ing twenty-four,  to  be  drawn. 

$  42.  Such  order  shall  be  served  on,  and  filed  with,  the  clerk  of  order  when 
the  county  in  which  such  court  is  to  be  held,  at  least  twenty  days  pre-  ^c. 
▼ions  to  the  day  appointed  for  the  commencement  thereof;  and  the 
said  clerk  shall  thereupon  draw  the  number  specified  in  such  order, 
in  addition  to  the  number  of  thirty-six,  and  shall  proceed  therein  in  all 
leq^ects,  in  the  same  manner  herein  prescribed. 

$  43.  Any  judge  holding  any  sittings  or  circuit  court  in  the  city  New  paneia 
and  county  of  New- York,  the  judge  or  judges  holding  the  superior  York.^' 
court  of  law,  the  judge  holding  the  court  of  common  pleas,  or  holding 
die  court  of  general  sessions  of  the  peace,  in  the  said  city  and  county, 
may,  during  tibe  continuance  of  any  such  court,  as  often  as  it  may  be 
necessary,  order  a  new  panel  of  thirty-six  jurors  to  be  drawn  to  at- 
tend such  court.  Upon  such  order  being  served  on  the  clerk  of  the 
city  and  county  of  New- York,  he  shall  proceed  to  draw  the  jurors  so 
ordered,  and  deliver  a  list  of  the  names  drawn,  to  the  sheriff,  in  the 
same  manner  as  he^in  provided  in  relation  to  other  jurors.^^ 

S  44.  The  sheriff  shall  summon  such  jurors  in  the  manner  herein  ib. 
directed  respectii^  the  first  jury  drawn,  and  shall  in  like  manner  re^* 
turn  the  names  of  those  summoned  to  the  court. 

S  45.  Upon  the  attendance  of  such  new  jurors,  the  former  jurors  Former  jo- 
shall  be  discharged,  and  all  trials  and  proceedings  in  such  court  shall  djschaxied, 
be  had  before  such  new  jurors,  in  the  same  manner  as  the  same  might 
have  been  had  before^  such  fdrmer  jurors. 

(44)  1  R.  L.  p.  837,  §  a  • 
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TITLE  4.  ARTICLE  THIRD. 

Of  Special  Juries. 

Sbc.  46.  When  apeeial  juries  mfty  be  ordeted. 

47.  Notice  of  striking  jury  to  be  giren. 

48.  Mode  of  proceeding  to  strike  jury. 

49.  Duty  of  sheriff  in  summoning  jurors  stmek. 
60.  Jniy  for  trial  how  formed  from  those  selected. 

51.  When  other  persons  to  strike  juiy  instead  of  clerk. 

52.  E2zpenseof  striking  joxy  by  whom  to  be  paid. 

S  46.  When  it  shall  appear  to  the  supreme  court,  or  to  any  court 
of  common  pleas,  in  which  any  cause  shall  be  pending,  that  a  fidr  and 
impartial  trial  will  be  more  likely  to  be  obtained  by  haying  a  struck 
jury,  or  that  the  importance  or  intricacy  of  the  cause  requires  such  a 
jury,  such  court  shall  order  a  special  jury  to  be  struck  for  the  trial  of 
such  cause.** 

S  47.  The  party  obtaining  such  order,  shall  give  notice,  eight  days 
previously,  of  the  time  when  he  will  attend  before  the  clerk  of  the 
county  in  which  the  venue  in  such  action  is  laid,  for  the  purpose  of 
having  such  jury  struck. 

Mode  of  S  48.  At  the  time  appointed,  the  clerk  of  the  county  shall  attend 

Srikejo^.^  ^^  ^^  office,  with  the  original  lists  of  the  jurors  returned  to  him  by  die 

officers  of  the  several  towns,  who  are  then  liable  to  serve,  and  in  the 

presence  of  the  parties,  or  their  counsel,  shall  proceed  to  strike  a  jury 

as  follows : 

1.  The  clerk  shall  select  from  such  lists  the  names  of  forty-eight 
persons,  whom  he  shall  deem  most  indifferent  between  the  parties, 
and  best  quali&ed  to  try  such  cause : 

2.  The  party  on  whose  application  such  struck  jury  was  ordered,  or 
his  attorney,  shall  then  first  strike  out  one  of  the  said  names,  and  the 
opposite  party  or  his  agent  shall  strike  out  another  of  such  names,  and 
so  alternately  until  each  party  shall  have  striken  out  twelve  names: 

8.  If  either  party  shall  fail  to  attend  at  the  time  and  place  of  strik- 
ing such  jurors,  or  shall  neglect  to  strike  out  any  names  according  to 
the  foregoing  provisions,  the  clerk  shall  strike  for  such  party; 

4.  The  clerk  shall  thereupon  make  out  a  list  of  the  names  of  the 
twenty-four  persons  not  stricken  out,  and  certify  the  same  to  be  the 
persons  drawn  to  serve  as  jurors  pursuant  to  the  order  of  the  court, 
and  shall  deliver  such  list  so  certified  to  the  sherifi'of  the  county. 

S  49.  The  sheriff*  shall  summon  the  persons  whose  names  are  con- 
tained on  the  lists  so  delivered  to  him  by  the  clerk,  in  the  same  man- 
ner as  other  jurors  are  required  to  be  summoned,  and  shall  return  the 
names  of  those  summoned  to  the  court  at  which  they  are  required  to 
appear  as  jurors. 

S  50.  A  jury  shall  be  formed  in  the  manner  herein  after  directed 
with  respect  to  other  jurors,  from  the  persons  so  summoned  and  ap- 
pearing, who  shall  try  the  cause  in  which  such  struck  jury  shall  have 

^  (45)  1  R.  L.  p.  333,  §  22. 
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been  ordered ;  but  the  court  shall  have  the  same  power- to  excuse  or    abt.  4 
discharge  any  such  juror,  as  in  other  cases. 

551.  If  it  shall  appear  to  the  court  to  which  any  application  for  a  JJ^^»~ 
struck  jury  shall  be  made,  that  the  clerk  of  the  county  is  interested  in  intorMtod,kc 
the  cause,  related  to  either  of  the  parties,  or  not  indifferent  between 
them,  such  court  shall  appoint  two  proper  persons  to  strike  such  jury. 
The  persons  so  appointed  shall  possess  all  the  powers  herein  confer- 
red upon  the  clerk  in  relation  to  the  striking,  certifying  and  delirer- 
iog  to  the  sheriff  the  names  of  the  persons  struck  as  jurors,  and  the 
sheriff  shall  in  like  manner  summon  the  persons  so  selected. 

S  62.  The  expense  of  striking  a  jury  shall  be  paid  by  the  party  ap-  ^^  «f 
plying  for  the  same,  and  shall  not  be  taxed  in  the  costs  of  the  suit.^* 

ARTICLE  FOURTH. 

0/  Trialy  and  its  IncidetUs. 


Sbc.  S3.  Triab  to  be  had  by  jnron  retained;  jury  of  put  aUeni,  abrogated. 

64.  Deficiencies  in  juries  how  supplied. 

65.  Prooeedingi  for  that  purpose;  fine  for  not  attending^,  &e. 
06.  dexk  being  [party,  he  not  ground  for  diaUenge. 

57.  When  challenge  good  where  sherifi'  isla  party,  &c. 
C&  Liability  of  juror  or  officer  to  pay  taxi^,  not  cause. 

69.  BaOots  of  jurors  to  be  made  at  opening  of  erery  covt 
SO.  Manner  of  drawing  oat  ballots  for  trial. 

61.  First  tweire  appearing,  and  approTed,  to  form  jniy. 

d2i  BallotB  of  jurors  sworn,  how  disposed  of. 

68.  When  jury  discharged,  their  ballots  to  be  returned  to  box. 

64.  Drawing  when  a  jury  out;  in  all  other  eases  all  the  ballots  to  be  in  box. 

€S.  Jury  how  obtained  when  there  are  no  ballots  undrawn. 

66.  How  ballots  are  to  be  drawn  from'  box. 

67.  Ballots  of  jurors  absent,  &c.  to  be  returned  to  box. 

68.  Juries  may  gire  special  rerdicts. 

69-  Jurors  not  to  be  q;aestioned  for  rerdicts,  except  by  indictment. 

70.  Forfeiture  by  jurors  taking  gifts,  Ac.  from  parties. 

71.  Forfeiture  by  persona  making  gifts,  &c.  to  jurors. 

72.  Circuit  roll  and  papers,  how  disposed  of  after  trial. 
7S.  When  exceptions  may  be  made. 

74.  To  be  in  writing;  time  allowed  to  put  in  form. 

75.  Statement  of  exceptions  to  \it  aigned;  how  compelled. 

76.  Bin  not  to  prerent  motion  to  set  aside  Tcrdict. 

77.  Bill  how  certified  and  returned. 

78.  PkoeeedingB  when  filed  in  common  pleas  or  mayor's  court. 

79.  lb.  when  filed  at  circuit,  to  whom  to  be  delirered. 

80.  To  be  returned  to  supreme  court;  proceedings  thereon. 

81.  Fh>ceedings  for  not  bringing  cause  to  trial. 

82.  lb.  and  effect  of  judgment  in  such  case;  costs. 

86.  Continnanceofcanses  not  tried,  how  to  be  entered. 

S  63.  Trials  of  fact,  hy  jury,  in  every  court  of  common  law  Juris-  Tnah;  jary 
diction,  shall  be  had  by  jurors,  drawn,  summoned  and  returned,  in  **  ***" 
the  manner  herein  before  directed :  and  no  alien  shall  be  entitled  to 
a  jury  of  part  aliens  or  strangers,  in  any  suit  whatever.^'' 

364.  Whenever  a  sufficient  number  of  jurors,  duly  drawn  and'^'^^J""*"' 
summoned,  do  not  appear,*  or  cannot  be  obtained,  to  form  a  jury,  the 
court  may  order  the  sheriff  to  summon  from  the  by-standers,  or  from 

(46)  1  R.  L.  p.  888,  §  22.    (47)  lb.  p.  834,  §  24. 
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TiTUR  4.  tbe  county  at  large,  so  many  persoEB  qualified  to  serve  as  jurors,  as 
^'^"^'^^  shall  be  sufficient.^^ 

ProcMdinfi.  S  65.  The  sheriff  shall  summon  the  number  so  ordered,  firom  among 
the  inhabitants  of  the  county  duly  qualified  to  serre  as  jurors  in  the 
cause,  and  return  their  names  to  the  court.  Every  person  so  sum- 
moned shall  attend  forthwith,  and  serve  as  a  juror,  unless  excused  by 
the  court ;  and  for  every  neglect  or  refusal  so  to  attend,  shall  be  sdn 
ject  to  fine,  in  the  same  manner  as  jurors  regularly  drawn  and  sum- 
moned, as  herein  before  provided ;  and  the  persons  so  suuunoned  shall 
be  subject  to  all  exceptions  and  challenges,  as  other  jurors. 

fmt  jcc"*  ^  ^*  '^  ^^'  not  be  a  cause  of  challenge  to  any  panel  or  array  of 
jurors,  in  any  cause,  that  the  clerk  of  the  county  who  drew  them, 
was  a  party  or  interested  in  such  cause,  or  was  counsel  or  attorney 
for,  or  related  to,  either  party  therein. 

Sheriff  beiiiff  ^  57.  It  shall  not  be  a  good  cause  of  challenge  to  the  panel  or  ar- 
ray of  jurors,  in  any  cause,  that  they  were  sunmaoned  by  the  sheriff 
who  was  a  party,  or  interested  in  such*  cause,  or  related  to  either  par- 
ty therein,  unless  it  be  alleged  in  such  challenge,  and  be  satisftcto- 
rily  shown,  that  some  of  the  jurors  drawn  by  the  clerk  were  not  sum- 
moned, and  that  such  omission  was  intentional. 

LiAbiiitv  of      $  58.  In  penal  actions  for  the  recovery  of  any  sum*  it  shall  not  be 

jururs,  lie.  to  /*• 

imytax'.i.  a  good  causo  of  challenge  to  the  jurors  summoned,  or  to  any  officer 
summoning  them,  that  such  juror  or  oflBlcer  is  liable  to  pay  taxes  io 
any  town  or  county,  which  may  be  benefitted  by  such  recovery.^* 

Ballot!  o^jir-  S  59.  At  tho  opcuing  of  every  court  at  which  issues  of  fiict  are  io 
'be  tried,  the  clerk  of  such  court  shall  cause  the  names  of  the  several 
persons  returned  as  jurors  by  the  sheriff,  with  their  respective  addi- 
tions and  places  of  residence,  to  be  written  on  several  and  disrinct 
pieces  of  paper ;  and  shall  roll  up  or  fold  such  pieces  of  paper,  each 
in  the  same  manner,  as  near  as  may  be,  and  so  as  to  resemble  each 
other  as  much  as  possible,  and  so  that  the  name  written  thereon  shall 
not  be  visible.  The  said  pieces  of  paper  shall  be  deposited  in  a  suffi- 
cient box,  from  which  they  shall  be  drawn,  as  herein  after  provided.^ 

Bow  drawn  S  60.  When  any  issue  shall  be  brought  on  for  trial,  the  clerk  of 
the  court,  under  its  direction,  shall  openly  draw  out  of  the  box  in 
which  they  were  deposited,  so  many  of  the  ballots  containing  the 
names  of  the  jurors  returned,  one  after  another,  as  shall  be  sufficient 
to  form  a  jury.*® 

Pinit  twelve      S  61.  The  twclvc  first  persons  who  shall  appear  as  their  nanw* 
to  form  jury.  ^^  drawu  and  called,  and  shall  be  improved  as  indifferent  between 
the  parties,  diall  be  sworn,  and  sfa&ll  be  the  jury  to  try  such  issue. 

Their  ballot.     S  62.  Tho  ballots  containing  the  names  of  the  jurors  so  sworn,  shall 
how d«po«:d be  then  deposited  in  another  box,  and  there  kept  apmt  from  tbebal' 

(48)  1  R.  L.  p.  830,  §  14    (49)  Laws  of  1S18,  p.  154.    (60)  1  R.  L.  p.  831,  §  20;  ^^ 
of  1826,  p.  397. 
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Ms  contalnifig  the  names  of  the  other  jurors,  until  such  jury  be  dig*   art.  4. 
charged.'^ 

$  6S.  Afier  such  jury  shall  have  beeb  dischargedi  the  ballots  con- 
taining their  names  shall  be  again  rolled  up  or  folded,  in  the  same  1)!^.^^ 
Boanner  as  herein  before  directed,  and  shall  be  returned  to  the  box 
from  which  they  were  first  taken ;  and  the  same  course  shall  be  pur- 
sued, as  often  as  any  issue  shall  be  brought  on  to  be  tried.  ^* 

S  64.  If  any  issue  shall  be  brought  on  to  be  tried,  while  there  whan  om 
diall  be  a  jury  empannelled  in  another  cause  in  the  same  court,  and^""^^"^- 
not  then  discharged,  the  court  may  order  a  jury  to  be  drawn  in  the 
manner  above  directed,  out  of  the  box  containing  the  ballots  then  un- 
drawn ;  but  in  all  other  cases,  the  ballots  containing  all  the  names  of  whon  an 
all  the  jurors  returned  and  appearing  at  such  court,  shall  be  placed  uTbSx.^  ^ 
together  in  the  same  box,  before  any  jury  shall  be  drawn  tberefiiom. 

S  65.  If,  by  reason  of  there  being  one  or  more  juries  empannelled,  j^^]^ 
or  for  any  other  reason,  there  shall  not  remain  any  ballots  undrawn ;  ^Ji^Jlll^bai- 
or  if,  in  consequence  of  jurors  being  set  aside,  no  juror  can  be  obtain-  ^^^* 
ed  from  the  list  of  those  returned  by  the  sherifi^  for  the  trial  of  any 
issue,  the  court  may  as  in  other  cases,  order  the  sheriff,  or  if  he  be  a 
party  in  such  issue,  some  other  person  to  be  appointed  by  the  court, 
to  summon  jurors  from  the  by-standers,  or  other  persons,  who  shall  be 
returned  and  sworn,  as  herein  before  directed,  and  shall  be  a  compe- 
tent jiury  for  the  trial  of  such  issue,  notwithstanding  there  may  be  none 
of  the  panel  of  jurors  returned  by  the  sheriff  upon  such  jury. 

$  66.  Before  any  jury  shajl  be  drawn,  the  box  containing  the  bal-  Manner  or 
lots  of  the  names  of  the  jurors  shall  be  closed,  and  shall  be  well  sha-  b^xr**^  "**" 
ken,  so  as  to  intermingle  such  ballots ;  and  the  clerk  shall  draw  such 
ballots,  without  seeing  the  names  written  on  them,  through  a  hole 
made  in  the  lid  of  such  box,  so  large  only  as  conveniently  to  admit 
his  hand.^^ 

$  67.  If  any  juror  be  absent  at  the  time  his  name  is  drawn  and  Bailor  not 
called,  or  be  set  aside,  or.  excused  from  serving  on  the  trial  of  any  ^i^^^ 
issue,  the  ballot  containing  his  name  shall  be  rolled  up  or  folded  ^^ 
again,  in  the  same  manner  as  before,  and  returned  to  the  box  CMitain- 
ii^  the  undrawn  ballots,  so  soon  as  the  jury  shall  be  sworn  to  try 
such  iasue,^^ 

S  68.  No  jury  shall^  in  any  case,  be  compelled  to  give  a  gene-  gpeciai  Ter- 
ral  verdict,  so  that  they  find  a  special  verdict  showing  the  facts,  re-  ^^ 
speeCiDg  which  issue  is  joined,  and  therein  require  the  judgment  of 
the  court  upon  such  fiicts.^ 

S  6S»' Attaints  upon  untrue  verdicts  are  abolished;  and  for  anyj„„a^tto 
verdict  rendaved  by  him,  no  juror  shall  be  questioned,  or  be  subject  to  ^  }^^' 
any  action  or  proceeding,  civil  or  criminal,  except  to  indictment  for  ^'^^ 

(Sl)lR.I^p.8Sl,§20;Uwsof)8aS,p.aS7.    (flS)  1  B.L.p.a«F»$27. 
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TITLE  4.  corrupt  conduct  in  rendering  such  verdict,  in  the  cases  prescribed  bf 
law" 


•  • 


joron  takiBf  S  70.  If  any  person  drawn  or  summoned  as  a  juror,  shall  take  any 
gifu,  ito.  thing  to  give  his  verdict,  or  shall  receive  any  gift  or  gratuity  what- 
ever from  any  party  to  a  suit,  for  the  trial  of  which  such  person  shall 
be  drawn  or  summoned,  in  addition  to  any  criminal  punishment  to 
which  he  may  be  subject  by  law,  he  shall  forfeit  ten  times  as  much 
as  he  has  taken  or  received,  to  the  party  in  the  suit  aggrieved  there- 
by ;  and  such  party  shall  also  recover  his  damages  sustained  thereby." 

Penonima-      S  71*  Every  embraceor  that  shall  procure  a  person  drawn  or  sum- 
Atctojnrom.  moned  as  a  juror,  to  take  gain  or  profit,  contrary  to  the  provisions  of 
the  last  section,  shall  forfeit  ten  times  the  amount  or  value  of  the  thing 
so  taken,  to  the  party  aggrieved  thereby ;  and  such  party  shall  also  re- 
cover his  damages  sustained  thereby.^^ 

ciieuitrou,  S  72.  When  a  verdict  shall  have  been  rendered  in  any  circuit 
SSnlUrSuT  court,  the  clerk  of  the  court  shall  deliver  to  the  attorney  of  the  party 
^^^'  in  whose  favor  such  verdict  was  rendered,  the  circuit  roll  j&led  in  the 

cause,  and  a  certified  copy  of  the  minutes  of  the  trial.  If  the  plain- 
tiff shall  have,  been  non-suited,  such  roll  and  minutes  shall  be  deli- 
vered to  the  attorney  of  the  defendant.  If  any  papers  in  the  cause 
shall  have  been  filed  with  the  clerk,  he  shall  annex  a  copy  thereof  to 
the  said  minutes,  if  required  by  the  party  to  whom  such  minutes  shall 
have  been  delivered.'® 

Time  for  ox-      S  73.  lu  all  cdscs  whorc  exceptions  are  allowed  by  law,  on  the 

cepung.       ^j^jj^j  ^f  ^jjy.  cause,  either  party  may  make  such  exception,  at  the  time 

the  decbion  complained  of  is  made ;  or  if  such  exception  be  to  the 

charge  given  to  the  jury,  it  shall  be  made  before  the  jury  shall  have 

delivered  their  verdict. 

To  be  in  S  74.  Such  cxceptiou  shall  be  in'  writing ;  but  the  court  may  al- 

wnung,  kc  |^^  ^^^^  ^^^  ^  ^j^j  y^  jeomed  reasonable,  to  settle  and  reduce  the 

same  to  form. 

Bin  to  be         S  75*  If  the  truth  of  the  case  be  fairly  stated  in  such  exceptions, 
•igned,  &c    .^  gj^^j  j^  ^^  j^^y  ^^  ^^  person  or  persons  composing  the  court, 

or  the  major  part  of  those  who  were  present  when  the  decision 
excepted  to,  was  made,  to  sign  and  seal  such  statement ;  and  they 
may  be  compelled  to  do  so  by  the  court  to  which  any  writ  of  error 
may  by  law  be  brought,  upon  the  judgment  rendered  in  such  cause, 
or  which  shall  have  authority  to  decide  on  such  exceptions,  when  re- 
turned to  them. 

Motion  to        S  76.  If  a  bill  of  exceptions  be  signed  in  a  cause,  it  shall  not  pre- 

diet!"  e  ▼«•  ^^^^  ^^  argument  of  a  motion  to  set  aside  the  verdict  in  such  cause, 

on  the  ground  that  such  verdict  was  against  evidence ;  but  such  mo- 

(68)  1 R.  L.  p.  626,  §  80.    (64)  lb.  p.  884»  §  26.    (66)  n».  p.  826,  §  8. 
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tion  shall  be  argued,  either  before  or  after  the  decision  of  the  court  on   ^^'^'  *- 
the  bill  of  exceptions,  as  the  court  shall  direct.  v^v^^k' 

$  77.  It  shall  not  be  necessary  for  any  judge  who  has  signed  a  bill  SSlSiSinj 
of  exceptions,  to  appear  in  court  to  confess  or  deny  his  seal.    But  ^*^' 
such  bill  of  exceptions  shall  be  returned  with  the  certificate  of  the 
clerk  of  the  court  in  which  such  bill  was  taken,  under  the  seal  of  the 
court  of  common  pleas  of  his  county,  stating  that  such  bill  was  signed 
by  the  judge  or  judges  whose  names  are  subscribed  thereto. 

$  78.  If  such  bill  be  taken  in  a  court  of  common  pleas,  or  mayor's  S5!jp"eMr 
court,  it  shall  be  filed  with  the  clerk  of  the  court,  who  shall  return  ^ 
the  same,  together  with  the  record  and  other  proceedings,  in  any 
cause  which  shall  be  removed  by  writ  of  error,  or  otherwise.** 

S  79.  If  such  bill  be  taken  in  any  circmt  court  or  sittings,  it  shall  ^iji*  ^^^ir- 
be  filed  with  the  clerk  of  such  court,  and  shall  be  delivered  by  the 
clerk,  to  the  attorney  of  the  party  in  whose  favor  the  verdict  in  the 
cause  shall  have  been  rendered. 

S80.  Such  bill  of  exceptions  shall  be  returned  to  the  supreme  To  bo  rctnm. 

ed  to  supreme 

court,  at  its  next  term,  who  shall  proceed  to  judgment  thereon,  and  coon,  t,c 
may  grant  a  new  trial  in  such  cause;  and  such  bill  of  exceptions,  to- 
gether with  the  judgment  thereon,  shall  be  entered  in  the  record  of  the 
proceedings  in  the  cause.*^ 

S  81.  When  an  issue  of  fact  shall  have  been  joined  in  any  cause.  Not  bringing 
and  the  plaintiff  shall  neglect  to  bring  such  issue  to  trial,  according  to 
the  course  and  practice  of  the  court,  such  court,  on  the  application  of 
the  defendant,  may  give  the  like  judgment  for  the  defendant,  as  in  cases 
of  non-suit,  or  may,  upon  just  terms,  allow  a  further  time  for  the  trial 
of  such  issue.*® 

2  82.  If  further  time  for  the  trial  of  such  issue  be  allowed  by  the  n>.  effect  or 
court,  and  the  plaintiff  shall  neglect  to  try  the  same  within  the  time      ""^^ 
so  allowed,  the  court  shall  give  judgment  for  the  defendant,  as  in  cases 
of  non-suit.     All  judgments  given  for  a  neglect  to  bring  a  cause  to  „^lk 

trial,  shall  have  the  like  force  and  efiect  as  judgments  upon  nonnsuits,  ^iV 

and  no  other;  and  costs  shall  be  awarded  upon  such  judgments,  in  the  i  ^ 

same  cases  as  on  judgments  of  non-suit,  and  in  no  other  caae,^ 

S  83.  If  a  cause  be  not  tried  at  any  circuit  court  or  sittinss.  after  continuan- 
issue  shall  have  been  joined  therein,  it  shall  be  a  sufficient  continuance  ^^  ^^^ 
on  the  circuit  roll,  and  on  the  record  of  judgment,  to  state  the  fact  that 
such  cause  was  not  tried,  and  that  the  process  between  the  parties  is 
continued  until  the  circuit  when  such  issue  shall  be  tried,  or  until  the 
term  when  some  judgment  of  the  court  shall  be  given,  or  some  order 
be  made  concerning  such  suit. 

(66)  Lawa  of  1817,  p.  881.    (S7)  1 R.  L.  p.  819,  §  4.    (58)  lb.  p.  521,  §  12. 
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THfcB*.  v^    TITLE  V, 

OF  amendingTleadings  and  proceedings. 

Szc.  1.  Genenl  ponrer  of  eouit  to  amend  before  judgment 
2.  Adrem  peity  to  ufwor  aaendmeatt  ai  inbttance. 

8.  Retnm  day  of  certain  procoM  not  to  be  amended. 
4.  Formal  defects  may  be  amended  after  judgment 
5k  SeturBB  by  oileert,  fce.  amended  m  form. 

6.  Defects  in  Awarding  Tenire»  on  the  rocord. 

7.  Certain  defects  to  be  disregarded  after  verdict,  confession  or  default 

9.  8nch  defects  to  be  ■iq>plied  and  mnended. 
9.  Amendments  not  to  be  made  without  order  of  court 

10.  This  title  to  extend  to  aU  actions  and  proceedings  at  law. 

£3bwji3j-       S  ^"  '^^  ^^^^  ^"^  which  any  action  shall  be  pending,  shall  have 
"«°^         power  to  amend  anj  process,  pleading  or  proceeding  in  such  action, 
either  in  form  or  substance,  for  the  furtherance  of  justice,  on  such  terms 
as  shall  be  just,  at  any  time  before  judgment  rendered  therein.^ 

Advonepar-  ^  g.  If  such  amendment  be  made  to  any  pleading  in  matter  of  sub- 
stance,  the  adverse  party  shall  be  allowed  an  opportunity,  acoording 
to  the  course  and  practice  of  the  court,  to  answer  the  pleading  so 
amended. 

Returoday       ^  3.  Process  by  which  any  action  shall  have  been  commenced,  and 

ofprocMS. 

on  which  any  defendant  shall  have  been  arrested,  shall  not  be  amend- 
ed in  the  return  day  thereof. 

AEQei?^j|f  %  4.  Afier  judgment  rendered  in  any  cause,  any  defects  or  imper- 
luent.  fections,  in  matter  of  form,  contained  in  the  record,  pleadings,  process, 
entries,  returns  or  other  proceedings  in  such  cause,  may  be  rectified 
and  amended  by  the  court,  in  affirmance  of  the  judgment,  so  that  sudi 
judgment  shall  not  be  reversed  or  annulled ;  and  any  variance  in  the 
record,  from  any  process,  pleading  or  proceeding  had  in  such  cause, 
shall  be  reformed  and  amended,  according  to  such  original  process, 
pleading  or  proceeding.  •• 

oific*^  i(L  ^^'  All  returns  made  by  any  sheriff  or  other  officer,  or  by  any  court 
or  subordinate  tribunal,  to  any  court,  may  be  amended,  in  matter  of 
form,  by  the  court  to  which  such  returns  shall  be  made,  in  their  dis- 
cretion, as  well  before  as  after  judgment.  ^^ 

ve!^^'^  ^  ^'  ^y  imperfection  or  defect  in  the  award  of  any  ventre,  or  anj 
omission  to  award  such  venift  on  the  record,  may  be  amended  or 
supplied  by  the  court  in  which  such  record  is. 

Side  bTveiw  S  7.  When  a  verdict  shall  have  beyn  rendered  in  axgr  cause,  the 
^2|il^^^^  judgment  thereon  shall  not  be  stayed;  nor  shall  the  ju(^^ent  upon 
such  verdict,  or  any  judgment  upon  confession,  default,  niAt^  iicH  or 
noft  9wia  infarfnatu8y  be  reversed,  impaired^  or  in  any  way  afiected, 
by  reason  of  tlie  following  imperfections,  omissions,  defects,  matters 
or  things,  or  any  of  them,  in  the  pleadings,  process,  proceedings  or  re- 
cord, namely: 

1.  For  want  of  any  writ,  original  or  judicial: 

(69)  1 R.  L.  p.  117,  §  1. 

i 
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a.  For  any  default  or  defect  in  process;  or  for  misconceiving  any  titled 
process,  or  awarding  the  same  to  a  wrong  officer ;  or  for  the  want  of  ^"'"^^'^"^^ 
any  suggestion  lor  awarding  process ;  or  for  any  insufficient  suggestion : 

8.  For  any  imperfect  or  insufficient  return  of  any  sheriff  or  other  - 
officer,  or  that  the  name  of  such  officer  is  not  set  to  any  return  actual- 
ly made  by  him: 

4.  For  any  variance  between  the  original  writ,  hill|  pbdntand  de- 
claration, or  between  either  of  them : 

6*  For  any  mispleading,  miscontinuAnoe  or  discontinuance,  iniaffi- 
cient  pleading,  lack  of  colour,  jeo&il  or  miqoining  of  issue :  " 

6.  For  the  want  of  any  warrant  of  attorney  by  ei&er  party,  except 
in  cases  of  judgment  by  coniessi(Mi,  where  such  warrant  is  expressly 
required  by  law : 

7.  For  any  party  under  twenty-one  years  of  age  having  appeaced 
by  attorney,  if  the  verdict  or  judgment  be  for  him : 

8.  For  the  want  of  any  allegation  or  averment  on  account  of  which 
omission  a  special  demurrer  could  have  been  maintained : 

9.  For  omitting  any  allegation  or  averment  of  any  matter,  with- 
out proving  which,  the  jury  ought  not  to  have  given  such  verdict : 

I  o«  For  any  mistake  in  the  name  of  any  party  or  person ;  or  in  any 
sum  of  money ;  or  in  the  description  of  any  property;  or  in  reciting 
or  stating  any  day,  month  or  year,  when  the  correct  name,  time,  sum 
or  description,  shall  have  been  once  rightly  alleged,  in  nhj  of  the 
pleadings  or  proceedings : 

1 1.  For  a  mistake  in  the  name  of  any  juror  or  officer : 

12.  For  the  want  of  aright  venue,  if  the  cause  was  tried  by  a  jury 
of  the  proper  county : 

13.  For  any  informality  in  entering  a  judgment,  or  making  up  the 
record  thereof,  or  in  any  continuance  or  other  entry  upon  such  record :    , 

14.  For  any  other  default  or  negligence  of  any  clerk  or  officer  of  the /^^^/^  ^/ 
court,  or  of  the  parties,  or  their  counsellors  or  attornies,  by  which  nei- 

Aer  party  sbail  havft  been  prejudiced. ^^ 

$  8.  The  omissions,  imperfections,  defects  and  variances  in  the  Tobcamfcnd 
preceding  section  enumerated,  and  all  others  of  the  like  nature,  not  *^* 
being  against  the  right  and  justice  of  the  matter  of  the  suit,  and  not  sll- 
tering  the  issue  between  the  parties,  or  the  trial,  shall  be  supplied  and 
amended  by  the  court,  where  the  judgment  shall  be  given,  or  by  the 
court  into  which  such  judg^ient  shall  be  removed  by  writ  of  error.®^ 

S  9.  No  process,  pleading  or  record,  shaU  be  amended  or  impair- order  of 
ed,  by  fhe  clerk  or  other  officer  of  any  court,  or  by  any  other  person,  wry  »o  a- 
without  the  order  of  such  court,  or  of  some  other  court  of  competent 
authority. 

$  10.  The  provisions  of  this  Title  shall  extend  to  all  actions  in  ^^l^lf^ 
courts  of  law,  and  to  all  suits  for  the  recovery  of  any  debt  due  to  the 
people  of  this  state,  or  for  any  debt,  duty  or  revenue  belonging  to 

(SO)  1  R.  L.  p.  118,  §  s. 
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TiTLE^«.  them ;  and  also  to  all  actions  for  penalties  and  forfeitures ;  to  all  writs 
o{  mandamus  and  prohibition  :  to  all  informations  in  the  nature  of  a 
quo  wanYonto  ;  to  writs  of  scire  faciasy  and  to  the  p^roceedings  dieie- 
to." 


TITLE  VI. 

OF  THE  POWERS  AND  DUTIES  OF  SHERIFFS,  CORONERS  AND  OTHER 
OFFICERS,  IN  THE  ARREST  AND  IMPR^SONMENT  OF  PERSONS  IN 
CIVIL  ACTIONS ;  IN  THE  RETURN  AND  EXECUTION  OF  PROCESS; 
AND  IN  CERTAIN  OTHER  CASES. 

Art.  1. — Of  the  vrait  of  pertooB  on  civil  proeeit. 

Art.  2. — Of  the  impriaoDment  of  persons  arrested  on  civil  process. 

Art.  3. — Of  the  liberties  of  jails,  and  admittiog  prisoners  thereto. 

Art.  4. — Of  escapes,  and  the  liabilities  of  sherifis  therefor. 

Art.  5.— Proceedings  on  the  election  or  appointment  of  a  new  sheriC 

Art.  6. — Of  the  duties  of  sberiffi,  in  the  execution  and  return  of  process. 

Art.  7. — Proceedings  in  case  of  resistance  to  the  execution  of  process. 

Art.  8. — Provisions  concerning  the  duties  of  coroners  in  executing  civil  process,  in  caaei 

where  sheriffs  are  parties. 
Art.  9. — Provisions  concerning  persons  committed  undeKthe  autboiity  of  courts  ef  As 

United  States,  to  jails  within  this  state* 

ABTICI^B  FIBST. 

Of  the  Arrest  of  Persons  on  CwU  Process. 

Sko.  1.  Sheriffs,  &e.  not  to  leceiTe  pay  firon  prisoners  for  certain  articles. 
2.  No  rewards  for  keeping  prisoners  oat  of  jsil,  or  waiting,  &c. 
8.  Compensation  for  lodgings,  &c.  out  of  jail. 
4.  Sueh  prisoner  may  send  for  necessaries,  &e. 

6.  Jailors,  &e.  not  to  reeeire  rent  for  dbambers,  or  fees  for  discharging,  &e. 

0.  When  sherifb,  &c.  may  pass  through  other  counties.  * 

7.  Not  an  escape,  and  sheriffs,  &c.  not  liable  to  arrest. 

Pay  not  to  be  S  1  •  Whoii  a  sheriff  OF  Other  officer  shall  arrest  any  person,  by  vir- 
JISlnOT^S"' tue  of  any  mesne  or  final  process,  or  by  virtue  of  any  other  civil  pro- 
ccriaincsMfc^^gg^  hc  shall  not  chargc  such  prisoner  with  any  sum  of  money,  or 
demand,  or  receive  from  him  any  sum  of  money,  or  any  valuable  thing, 
for  any  drink,  victuals  or  other  thing  whatsoever,  furnished  or  pro- 
vided for  such  officer,  or  for  such  prisoner,  at  any  tavern,  ale-house 
or  public  victualling  or  drinking-house.^^ 

Nor  rewards      S  2-  No  sheriff  or  Other  officer,  who  shall  have  arrested  any  per- 

for  waiting,  ^^^  shall,  whilc  such  person  is  in  his  custody,  demand  or  receive 

any  gratuity  or  reward,  upon  any  pretence  whatever,  for  keeping  such 

prisoner  out  of  jail,  or  for  waiting  for  such  prisoner  to  find  bail  or 

agree  with  his  adversary,  or  for  waiting  4br  any  other  purpose.** 

comMoso-       S  3.  If  any  person  be  arrested  and  kept  in  any  house  other  than 
£JS,  fccl^t  the  jail  of  the  county,  neither  the  officer  arresting  him,  nor  the  per- 
o'i»ii-        gQjj  ju  '^^hose  custody  such  prisoner  may  be,  shall  demand  or  receive 
firom  such  prisoner,  any  other  or  greater  sum  for  lodging,  drink,  vic- 
tuals or  other  necessary  things,  than  shall  have  been  prescribed  by 
the  court  of  general  sessions  of  the  county ;  or  if  no  rate  shall  have 

(SI)  1  R.  L.  121,  §  10.    (62)  n.  424,  §  IS. 
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been  preacribed  by  such  court,  such  officer  or  person  shall  not  receive  art.  9. 
any  other  or  greater  sum,  than  shall  be  allowed  by  a  justice  of  the  "'^^^^^'^ 
peace  of  the  same  town,  upon  proof  that  the  lodgings  or  other  things 
famished,  were  so  furnished  at  the  request  of  such  prisoner.  And  in 
no  case  dial!  such  officer  or  person  demand  or  receive  any  pay  or 
compensation  lor  any  spirituous  liquors,  sold  or  delivered  to  such  pri- 
aoner.'* 

S  4.  A  prisoner  so  kept  in  any  house,  may  send  for  and  have  any  Moy  rand  for 
beer,  ale,  cider,  victuals  and  other  necessary  food,  and  such  bedding,  aZT"^*' 
linen,  and  other  necessary  things,  as  such  prisoner  shall  think  fit, 
where  and  from  whom  he  pleases,  without  any  detaining  or  paying 
for  the  same,  or  any  part  thereof,  to  the  officer  arrestbg  him,  or  to 
the  person  in  whose  custody  such  prisoner  may  be.^' 

S  5.  No  sheriff,  jailer  or  other  officer,  shall  demand  or  receive  any  Rent  for 
money  or  valuable  thing  whatsoever,  for  the  chamber  rent  of  any  pri-^uonfM, 
son,  or  any  fees,  compensation  or  reward,  for  the  commitment,  de- 
taining in  custody,  release  or  discharge  of  any  prisoner,  other  than 
such  fees  as  are  expressly  allowed  by  law.*^ 

S  6.  Any  sheriff  or  other  officer,  who  shall  have  arrested  any  pri-  punng 
soner  in  any  county,  may  pass  over,  across  and  through  such  parts  of  eoamu 
any  other  county  or  cota^'^S)  ^  sh&U  be  in  the  ordinary  route  of  tra- 
vel from  the  place  where  such  prisoner  shall  have  been  arrested,  to 
the  place  where  he  is  to  be  conveyed  and  delivered,  according  to  the 
command  of  the  process  by  which  such  arrest  shall  have  been  made.^^ 

$  7.  Such  conveyance  shall  not,  in  any  case,  be  deemed  an  es-  x„t  ]iabi«  to 
cape ;  nor  shall  the  prisoner  so  conveyed,  or  the  officers  having  him  *"••'•  *^ 
in  their  custody,  be  liable  to  arrest  on  any  civil  process,  while  pass^ 
ing  through  such  other  county  or  counties/'^ 

▲RTICIiE  8BCOND. 

O/the  Imprisanmeni  of  Persons  arrested  on  Civil  Process. 

Sbc.  8.  PfiiOMin  on  civil  and  criminal  prooeii  not  to  be  kept  together. 
9.  Females  not  to  be  imprisoned  in  acUons  <m  contract. 

10.  Malea  and  females,  unless  married,  not  to  be  kept  together. 

11.  Penaltj  for  yiokting  preceding  prorisions. 

12.  Present  jail  in  New-ToiA,  continued. 

18.  Exuting  jails  in  other  connties  continued. 
14  When  jail  of  contiguoos  county  to  be  used. 

15.  When  use  to  cease. 

16.  Duty  ci  sheriff  of  contiguous  county  to  receive  prisoners,  lie 

17.  Responsibility  and  power  of  such  sheriffs. 
18b  Prisoners  on  limits  previous  to  designation  made. 

19.  Prisoners  entitled  to  limits,  after  designation  made. 
29.  Prisoners  removed,  entitled  to  limits. 

21.  Designation  of  ether  jail,  when  to  be  revoked,  &c. 

22.  Proceedings  on  reyoeation  being  made. 
21.  Certain  room  may  be  used  by  sheriff  <of  Washington. 

24.  Bemoval  of  prisoners  to  different  jails  in  same  county. 

25.  Removal  in  case  of  fire. 
2S.  Removal  in  eases  of  pestilence. 

27.  Places  to  which  removed,  to  be  deemed  jails. 

28.  Physician  to  each  jail,  to  be  appointed. 

(68)  1 R.  L.  4^  §  16.    (64)  Laws  of  1818,  p.  6,  f  1.    (66)  lb.  §  2. 
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TITLE  &    Ssc.  29.  Liqaor  »ot  to  be  lold  in  jail;  nor  to  be  ufed  witbont  permit. 
^x^V^J  80.  When  peimit  to  be  granted  by  phjsiciaii. 

81.  Penalty  for  bringing  liqnor,  &o.  into  jail,  &e. 

82.  JaOen,  Ice  to  deliTer  pleadings.  Ice.  to  priaonert. 

connnemcnt  S  8.  Prisoiiers  arrestcd  on  civil  proeess,  fihall  be  kept  in  roonu^ 
on  dl'ii'^!^  separate  and  distinct  from  those  in  which  prisoners  detained  on  aeii* 
^^^  minal  charge  or  conviction,  shall  be  confined ;  and  on  no  pretence 

whatever,  shall  prisoners  on  civil  and  criminal  process,  be  put  or  kept 

in  the  same  room.^ 

ib.ofronmin  S  9,  No  female  shall  be  imprisoned  on  any  process  in  any  civil 
action,  founded  npon  contract 

lb.  of  mate  S  10.  Male  and  female  prisoners,  unless  they  be  husband  and  wife, 
shall  not  be  put,  kept  or  confined  in  the  same  room  in  any  prison.^ 

jpenaiuot^  S  11.  Evory  sheriff  or  other  officer,  who  shall  ofiend  against  any 
of  the  preceding  provisions  of  this  Title,  shall  forfeit  to  the  party  ag- 
grieved, three  times  the  damages  found  by  the  jury ;  and  shall  be  fifi- 
ble  to  an  indictment  for  a  misdemeanor,  and  upon  conviction  thereof, 
in  addition  to  any  other  punishment,  shall  forfeit  his  office  or  phtce.^ 

Jail  ill  Nciv.'  S  12.  The  building  now  used  as  a  jail  in  the  city  of  New-Yori, 
for  the  confinement  of  persons  on  civil  process,  shall  be  and  continue 

tsooroi.i.p.  the  jail  of  the  city  and  county  of  New- York,  for  the  confinement  of 
'  ^'^  such  persons,  and  the  sheriff  of  the  city  and  county  of  New- York  shall 
have  the  custody  thereof,  and  of  the  prisoners  in  the  same.^ 

jniu  in  oihct     S  I3<  The  buildings  now  used  as  jails  and  prisons  in  (be  respective 
couniic*!.      counties  of  this  state,  shall  be  and  continue  the  jails  of  the  said  coun- 
(9ce  voM.p.  ties  respectively,  until  other  buildings  shall  be  designated  or  erected 
*«),  ^  ij  ]    f^^  ^^^  purpose,  according  to  law ;  and  the  sheriffs  of  the  ^id  coun- 
ties respectively,  shall  have  the  custody  of  such  jails  and  prisons,  and 
of  the  persons  confined  in  the  same.*^ 
tjpin^  jaiig  of     3  14,  If  in  any  county  there  shall  not  be  a  iail,  or  the  iail  erected 
ooiimiQs.      shall  become  unfit  or  unsafe  for  the  oonfihement  of  priscAers,  or  mn 
be  destroyed  by  fire  er  otherwise,  the  judges'  of  the  county  courts  of 
such  county,  or  any  three  of  them,  shall,  by  an  mstrmnent  in  writing, 
to  be  filed  with  the  clerk  of  the  county,  designate  the  jail  of  some  con- 
tiguous county,  for  the  confinement  of  the  prisoners  of  their  county^ 
or  for  the  confinement  of  any  one  or  more  of  such  prisoners,  whico 
shall  thereupon,  to  all  intents  and  purposes,  except  as  herein  other- 
wise provided,  become  the  jail  of  the  county  for  which  it  shall  ia^ 
been  so  designated,  and  for  the  purposes  expressed  in  such  instru* 
ment.''* 
ib^^wheato       S  15.  Such  designati(Hi  may  be  modified  or  annulled  by  the  cooji 
of  common  plesis  of  the  county,  by  whose  judges  the  same  was  0^9 
on  the  application  of  the  sheriff  thereof,  by  an  order,  to  be  entered  m 
the  minutes  of  such  court.''^ 

(«)  1  R.  L.  p. 425,  §16.    (ST)  ft,  §  18.     («8)  ft.  §  17  &  la     (W)  ft.  p.  ^»  ^^'  ^ 
p.422,§7.    (70)ft.§2.    (71)  1  R.  L.  4SI,  $  IS. 
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S 16.  A  eopj  of  such  instniinent  of  designation,  daly  certified  by.  art.  9. 
thederk  of  the  county,  under  his  official  seal,  shall  be  served  on  the  ^|^p|^^^ 
sb^riff  and  keeper  of  the  jail  so  designated ;  whose  duty  it  shall  be,  ^^i  »^ 
from  thenceforth,  to  receiye  into  such  jail,  and  there  safely  keep,  all 
penoas  who  may  be  lawfully  confined  therein,  pursuant  to  the  fore- 
gwng  pnmsions.'* 

S  17.  Sudi  sheriff  shall  be  responsible  for  the  safe  keeping  of  the  m»  rnponi- 
perams  so  committed  to  such  jail,  in  the  same  manner  and  to  the  same     '^' 
extent,  as  if  he  were  sheriff  of  the  County  for  whose  use  such  jail  shall 
have  been  designated,  and  with  respect  to  the  persons  so  committed, 
sbaU  be  deemed  the  dieriff  of  such  county.''^ 

S  18.  If  any  prisoners  confined  on  civil  process,  shall  have  been  primoera  00 
admitted  to  the  liberties  of  the  jail  of  the  county  for  which  such  de-  nlS?,  ae?' 
flignation  shall  have  l)een  made,  previous  to  such  designation,  they 
riiaD,  notwithstanding,  be  entitled  to  remain  within  such  liberties ; 
but  may  be  removed  to  the  jail  so  designated,  and  confined  therein, 
by  the  aheriff  to  whom  they  shall  have  given  bonds  for  such  liberties, 
in  the  same  cases,  and  in  the  same  manner^  as  such  sheriff  might  by 
law  confine  them  in  the  jail  of  his  own  county. 

S  19.  If  any  persons  shall  be  in  the  custody  of  the  sheriff  of  the  ThoMurert- 
connty  for  which  such  designation  shall  have  been  made,  subsequent  ^2u»fj^ 
to  such  designation,  and  shall  be  entitled  according  to  law,  to  the  li- 
berties of  the  jail  thereof^  they  shall  be  confined  within  the  liberties  of 
SQch  jail,  in  the  sanoe  manner,  and  in  the  same  cases,  as  if  no  such 
designatioB  bad  been  made ;  but  may  be  removed  by  such  sheriff,  to 
the  jail  so  designated,  and  confined  therein,  in  the  same  cases,  and  in 
the  same  manner,  as  such  dheriff  might  by  law  confine  them  in  the  jail 
of  bis  own  county. 

SSO.  If  any  persons  confined  in  the  jail  so  designated,  on  civil  PriMmnn^ 
process,  or  removed  diere,  as  herein  before  provided,  shall  by  law  be  '^^*^' 
entided  to  the  liberties  of  die  jail,  the  sheriff  of  the  county  in  which 
the  jail  so  designated  shall  be,  diall  admit  them  to  the  liberties  of  such 
jail,  in  the  same  manner,  and  in  the  same  cases,  as  if  they  had  been 
originally  arrested  by  such  sheriff,  on  process  directed  to  him. 

S  SI.  Whenever  a  jail  shall  be  erected  for  the  county,  for  whose  R«vokiivda. 
use  such  designation  shall  have  been  made,  or  its  jail  shall  be  render- ^!h«yj!L 
ed  fit  and  safe  for  the  confinement  of  prisoners,  the  judges  of  the  coun- 
ty courts  of  the  county,  or  any  three  of  them,  shall,  by  an  instrument 
in  writing,  to  be  filed  with  the  clerk  of  the  county,  declare  that  the 
necessity  for  such  designation  has  ceased,  and  that  the  same  is  thereby 
revoked  and  annulled.''^ 

S  29.  The  clerk  of  the  county  shall  immediately  serve  a  copy  of  proceeding* 
such  revocation  upon  the  sheriff  thereof,  whose  duty  it  shall  be  to  re-*^~"* 

(72)  1  R.  L.  p.  482,  §  20.    (78)  lb.  §  19. 
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TITLE  6.  move  the  prisoners  belonging  to  his  custody,  and  so  confined  withovt 
^^•^V^K^  his  county,  to  his  proper  jail ;  and  if  any  prisoners  shall  have  been 
admitted  to  the  liberties  of  the  jail  in  such  other  county,  they  shall  abD 
be  remoyed,  and  shall  be  entitled  to  the  liberties  of  the  jail  of  the 
county  to  which  they  shall  be  removed,  in  the  same  manner  as  if  tfaej 
bad  been  originally  arrested  in  such  county.''^ 

Bp^eM  pro-      S  23.  The  sheriff  of  the  county  of  Washington,  whenever  he  shall 
I^tii^'     think  proper,  may  make  use  of  one  of  the  lower  rooms  in  the  north- 
wwhingtoD.  ^^  quarter  of  the  court-house  at  Sandy-Hill,  in  the  county  of  Wash- 
ington, constructed  for  that  purpose,  for  the  confinement  of  perBonsoD 
civil  process,  which  shall  be  deemed  a  jail  of  that  county,  for  that  pur- 
pose only.''* 

BoTeraijaiu      S  24.  The  shcrifib  of  any  of  the  counties  of  this  state,  in  which 
inaamecoun.  ^^^  ^^  ^^  g|^^l  ]^  established  more  than  one  jail,  may  cmifine  their 

respective  prisoners  in  either  of  such  jails,  and  may  remove  them  from 
one  jail  to  another  within  the  county^  whenever  such  sherifi*  shall  deem 
it  necessary  for  their  safe  keeping,  or  whenever  it  shall  be  necessaij 
for  their  appearance  at  any  court.''* 

lumovai  in  S  25.  Whenever,  by  reason  of  any  jail  being  on  fire,  or  any  build- 
cMaof  fire.  |^  coutiguous,  or  near,  to  a  jail,  being  on  fire,  there  shall  be  reason 
to  apprehend  that  the  prisoners  confined  in  such  jail,  may  be  injured 
or  endangered  by  such  fire,  the  sheriff  or  keeper  of  such  jail  may,  io 
his  discretion,  remove  such  prisoners  to  some  safe  and  convenJent 
place,  and  there  confine  them,  so  long  as  may  be  necessary  to  avoid 
such  danger ;  and  such  removal  and  confinement  shall  not  be  deem- 
ed an  escape  of  such  prisoners. 

BemoTd  io  S  26.  Whcnevcr  any  pestilence  or  contagious  disease  shall  break 
SSZi!^^  out  in  any  jail,  or  in  the  vicinity  of  any  jail,  and  the  physician  to  sudi 
jail  shall  certify  that  such  pestilence  or  disease  is  likely  to  endaqger 
the  health  of  the  prisoners  confined  in  such  jail,  any  two  judges  of  the 
county  courts  of  the  county  in  which  such  jail  is  situated,  or  in  the 
city  and  county  of  New- York,  the  mayor  orrecorder,  and  any  alde^ 
man  of  that  city,  and  in  the  city  and  county  of  Albany,  the  mayor  or 
recorder,  and  any  alderman  of  the  city  of  Albany,  shall,  in  writiag) 
designate  some  safe  and  convenient  place  within  such  county,  or  the 
jail  of  some  contiguous  county,  as  a  place  of  confinement  for  such  pri- 
soners ;  which  designation  shall  be  filed  in  the  office  of  the  clerk  of 
the  county ;  and  shall  authorise  the  sheriff  to  remove  such  prisoners 
to  the  place  or  jail  so  designated,  and  there  confine  them,  until  they 
can  be  safely  returned  to  the  jail  firom  which  they  were  taken. 

To  be  dMm-      S  27.  Any  place  to  which  the  prisoners  in  any  jail  shall  be  remov- 
"^^^          ed,  pursuant  to  the  preceding  provisions,  shall,  during  the  time  of  the 
confinement  of  such  prisoners  therein,  be  deemed  the  jail  of  the  coun- 
ty;;  ^ _^_ 

(74)  1  R.  L.  p.  482,  §  19.    (75)  lb.  p.  480,  §  U.    (76)  n>.  §  27  fr  SB. 
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S  28.  The  boards  of  supervigors  of  the  several  counties  of  this    ^'^'  * 


state,  shall,  within  one  year  after  this  Title  takes  effect  as  a  law,  ap-  p^-j^iaDi  to 
point  some  reputable  physician  duly  authorised  to  practise  physic^  to  i^^* 
be  physician  to  the  jail  of  their  respective  counties ;  and  in  case  there 
is  more  than  one  jail  in  any  county,  a  physician  to  each  jail ;  and  the 
common  council  of  the  city  of  New- York,  shall,  within  the  same  time, 
appoint  a  similar  physician  to  the  jail  of  the  said  city  and  county.: 
such  physicians  shall  hold  their  offices  during  the  pleasure  of  the  board 
appointing  tfaem."^ 

S29,  No  spirituous  liquor  shall,  on  any  pretence  whatever,  be  SeniDg  and 
sold  widiin  any  building  used  and  established  as  a  jail ;  nor  shall  any  in  jaib. 
kind  of  spirituous,  fermented  or  other  liquor,  except  cider  and  that 
quality  of  beer  called  table-beer,  be  brought  into  any  jail  for  the  use 
of  any  person  confined  therein,  without  a  written  permit  by  the  phy- 
sician to  such  jail,  which  shall  be  delivered  to  and  kept  by  the  keep- 
er thereof,  specifying  the  quantity  and  quality  of  the  liquor  which  may 
be  furnished  to  any  prisoner,  the  name  of  the  prisoner  for  whom,  and 
the  time  when  the  same  may  be  furnished.''^ 

S  so.  No  such  permit  shall  be  granted,  unless  it  shall  satisfactorily  wb«D  w 
appear  to  such  physician,  that  the  liquor  allowed  to  be  furnished,  is  ^*™' 
absolutely  necessary  for  the  health  of  the  prisoner  for  whose  use  it  is 
permitted ;  which  shall  be  specifically  stated  in  such  permit. 

S  SI.  Every  person  who  shall  sell  or  bring  into  any  jail,  any  spirit-  Penalty  on 
Yious,  fermented  or  other  liquor,  contrary  to  the  foregoing  provisions,  oUi!^. 
and  every  sheriff,  keeper  of  a  jail,  assistant  to  such  keeper,  or  other  of- 
ficer employed  in  or  about  any  jail,  who  shall  knowingly  suffer  any 
spirituous  or  other  liquor  to  be  sold  or  used  in  a  jail,  contrary  to  the 
foregoing  provisions,  shall  be  deemed  guilty  of  a  misdemeanor,  and 
on  conviction  thereof,  shall  be  subject  to  imprisonment  not  exceeding 
one  year,  or  to  a  fine  not  exceeding  two  hundred  and  fifty  dollars,  or 
both,  in  the  discretion  of  the  court ;  and  every  sheriff  or  other  officer 
»  convicted,  shall  forfeit  his  office.''® 

S  32.  Every  sheriff  or  jailer  upon  whom  a  declaration,  notice,  or  Daeiaratiooa, 
any  other  proceeding  directed  to  any  prisoner  in  his  custody,  shall  be  SSiSi  to***" 
served,  shall,  within  five  days  thereafter,  deliver  the  same  to  such  p™**"^ 
prisoner,  with  a  note  thereon  of  the  time  of  the  service  thereof  upon 
sjich  sheriff  or  jailer ;  and  for  every  neglect  or  violation  of  this  sec- 
tion, the  sheriff  or  jailer  guilty  thereof,  shall  be  liable  to  such  prison- 
er for  all  damages  occasioned  thereby.®^ 

ARTICIiB  THIRD. 

Of  the  Liberties  of  Jails,  and  admitting  Prisoners  thereto. 

Szc.  38.  Eziiting  Ubertiet  of  jailf ,  to  remain. 

31  Howettablished  in  couctiet  hereafter  erected. 

8S.  When  and  liow  altered  by  courts  of  common  pleaa. 
^  Libertiei  how  to  be  entered  and  designated. 

C77)IR.L.p.488,§2t    (78)  lb.  §  28  &  24.    (79)  lb.  §  24  &  25.    (80)  lb.  p.  426,  §  25. 
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TITLE  6. 


bartiaooa- 
tioa«d. 


HowMtab* 

iMlifld 

After. 


Aherationa 
«f  libertiM. 


teo.tr.  N«wUbeitiMtobeertriilkhAduiN«ir-Totk. 

88.  DefcripUoiM  of  libcrtief  to  be  foniihed  jailen. 

89.  Jailen  to  exhibit  ench  deseriptioni,  &c. 

40.  Wlio  entitled  to  Ubeitiei  of  jeib. 

41.  Bond  to  be  girea,  ita  penalty. 

42.  ConditiflB  of  bond. 

48.  ForwhoaeiadeBtnitybondtobeheld. 

44.  When  peraon  nny  be  leeoaunitted  to  prison. 

45.  Snretiea  in  bond,  OHty  surrender  their  principaL 
40.  How  snch  surrender  to  be  made. 

4T.  WbafttobeeaeapaofpersQBgifingbond;  what  not  escape. 

48.  Defence  to  snit  on  bond  by  sheriff,  for  escape. 

49.  But  coneloded  in  certain  case,  by  judgment  against  aheriffl 

60.  When  jodgaaant  to  be  rendered  soaunarily  for  sheriC 

61.  Proceedings  to  entitle  him  to  snch  jndgment 
52.  When  proceedings  thereon  to  be  suspended. 
88.  WlMn  judgment  to  be  vacated,  den. 

64.  Efidenee  of  sheriff's  damages:  his  costs  and  expenses. 

65.  Bond  when  to  be  assigned  to  plaintiff  or  his  r^reaentatiTes. 
08.  AdioB  tlMCeon;  damages  to  be  racomred. 

67.  AcceptaMeofassigMnent,tobarnctkm«8ainstshariC 

88.  Defence  in  action  by  assignee  of  bond. 

69.  Proceedings  on  judgment  against  sheriff,  when  stayed. 

89.  Kct  to  extend  to  ▼oluntary  escapes. 

SSd.  Thelibertiesof  thejaibof  thecityandoountjof  New-Toii, 
of  the  city  and  county  of  Albany,  and  of  the  aereral  couirties  of  this 
state,  as  the  same  have  abready  been  established  according  to  law,  bj 
the  courts  of  common  pleas  of  the  said  counties,  and  of  the  said  citiflft 
and  counties  respectiyely,  or  otherwise,  shall  be  and  remain  the  liber- 
ties thereof.®^ 

S  34.  Wherever  such  liberties  have  not  been  established,  and  ia 
counties  hereafter  erected,  the  court  of  common  pleas  of  suchcouo^ 
shall  appoint  and  designate  a  reasonable  space  of  groond  adjacent  (o 
the  jail  or  jails  of  such  county,  to  be  denominated  the  liberties  thereof 
as  follows : 

1.  Such  liberties  shall  be  laid  out  in  a  square  or  paraUelogiam,  as 
near  as  may  be ;  but  any  stream  of  water,  canal  or  highway,  maf  be 
adopted  as  an  exterior  line,  notwithstanding  the  same  may  not  be  in  t 
straight  line,  or  may  not  be  at  jright  aisles  with  the  oth^  exterior 
lines  of  such  liberties : 

2.  They  shall  not  exceed  five  hundred  acres  in  extent : 

8.  A  minute  description  of  the  boundaries  of  such  liberties  and  their 
extent,  shall  be  entered  on  the  minutes  of  the  court : 

4.  The  boundaries  and  limits  of  such  liberties,  shall  be  designated 
by  monuments,  or  enclosures,  or  posts,  or  other  visible  and  pern* 
nent  marks,  at  the  expense  of  the  county  .^^ 

S  35.  The  liberties  of  the  jaib  in  any  county  of  this  state,  may  be 
altered  by  the  court  of  common  pleas  of  such  county,  in  their  discre- 
tion, not  oftener  than  once  in  three  years,  sutyect  to  the  same  restno- 
tions  as  are  prescribed  in  the  last  section,  in  respect  to  the  form  awi 
extent  of  such  limits.  But  in  cases  where  the  jail  liberties  in  anj 
county  shall  have  been  fixed  by  any  statute  of  this  state,  no^tera- 

(81)  1 R.  L.  p.  428r§  4.    (82)  A.  and  Laws  on822,  p.  TB.'' 
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tion  shall  be  made  by  which  any  part  of  tlie  present  jail  liberties  of   art.  x 
such  cottDtj,  shall  not  be  included  within  the  liberties  as  altered.®*      ^^"n-'*'^ 

S  S6.  Soch  alterations  shall  be  entered  in  the  minutes  of  the  court ;  How  •ntomi 

and  donffOAt' 

and  the  boundaries  and  limits  of  the  liberties,  as  altered,  shall  be  de-  «i. 
signated,  under  the  order  of  the  court,  in  the  same  manner  as  herein 
before  directed  in  respect  to  the  original  designation  thereof. 

S  37.  The  liberties  of  the  jail  of  the  city  and  county  of  New-York,  New  libwtiM 
shall  be  established  anew  by  the  court  of  common  pleas  of  said  city  Yoik.^' 
and  county,  within  three  months  after  this  Chapter  shall  take  effect 
as  a  law.  Such  liberties  shall  not  comprehend  a  larger  space  than 
one  thousand  acres^  and  in  the  designation  thereof,  the  provisions  of 
the  thirty-fourth  section  of  this  Article  shall  be  observed,  except  as 
to  the  extent  of  such  limits* 

S  S8«  A  copy  of  the  minutes  of  the  court  of  common  pleas,  estab-  DoKriptioM 
lishing  the  liberties  of  any  jail,  and  of  the  minutes  making  subsequent  be  himiS^ 
alterations,  shall  be  made  and  certified  by  the  clerk  of  the  county,  and^"****^ 
be  by  him  delivered  to  the  keeper  of  such  jail,  within  six  months  af-* 
ler  diis  Title  shall  take  efiect  as  a  law ;  and  certified  copies  of  any 
original  establisfanoent  of  liberties,  and  of  all  alterations  which  shall  be 
•tnade  in  the  liberties  of  any  jail,  shall,  immediately  after  the  entry  of 
the  same  in  the  minutes  of  the  court,  be  made  out  and  delivered  to 
the  keeper  of  such  jaiL 

S  39.  The  keeper  of  every  jail  to  whom  such  certified  copies  shall  to  b«  nht- 
be  delivered,  shall  keep  the  same  exposed  to  public  view  in  some  ^'^'^' 
<»pen  and  public  part  of  such  jail ;  and  it  shall  be  the  duty  of  such  jail- 
9t  to  exhibit  the  same  to  every  person  who  shall  be  admitted  to  the 
liberties  of  such  jail,  at  the  time  of  his  executing  the  bonds  for  that 
puq»se  herein  after  prescribed. 

S  40.  Every  person  who  shall  be  in  the  custody  of  the  sheriflf  of  whoeno- 
wy  county,  by  virtue,  <  JS.^-"^'" 
1*  Of  any  capias  ad  respondendum :  or, 

3.  Of  any  execution  in  a  civil  action :  or, 

8.  By  virtue  of  any  attachment  for  the  non-payment  of  costs  in  a 
tivil  action:  or, 

4.  In  consequence  of  a  surrender  in  exoneration  of  his  bail : 
Shall  be  entitled  to  be  admitted  to  the  liberties  of  the  jail  which 

^1  have  been  established  in  such  county  according  to  law,  upon 
executing  a  bond  to  such  sheriflf  and  his  assigns,  as  prescribed  in  the 
next  section.^ 

S41.  Such  bond  shall  be  executed  by  the  prisoner,  and  one  or  B<md :  it* 
more  suflScient  sureties,  being  inhabitants  and  householders  of  the  **°*^^*'* 
<»Tmty,  in  a  penalty  which  shall  be  as  follows  I 

1  —  '  '  ■  ■  ■ 

(8S)  1  R.  L.  p.  423,  §  4.    (84)  n>.  p.  429,  §  6. 
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rrrLi:  g.  i .  ft  shall  be  not  kss  than  double  the  amdunt  of  the  sum  in  which 
^"^^"^^^^^^  the  sheriff  was  required  to  hold  the  defendant  to  bail,  if  be  be  in  cos- 
tody  OB  meme  process,  or  foe  surrendered  in  exoneration  of  his  bail 
before  judgment  docketed  against  him : 

2.  It  riiall  be  not  less  than  double  the  amount  directed  to  be  leyied 
by  the  execution  or  attachment,  if  he  be  in  custody  upon  attachment 
or  execution : 

8.  It  shall  be  not  less  than  double  the  amount  for  which  judgment 
shall  have  been  rendered  against  him,  if  he  be  surrendered  after  judg- 
ment docketed.^'^ 

it«  eondiuoa.  $  42.  Such  fooud  ishall  be  conditioned,  that  the  person  so  in  custo- 
dy of  such  sheriff,  shall  remain  a  true  and  faithful  prisoner,  and  shall 
not,  at  any  time,  or  in  any  manner,  escape  or  go  without  the  limits 
and  boundaries  of  the  liberties  established  for  the  jail  of  such  coun^} 
until  discharged  by  due  course  of  law.^'^ 

Forwboiu  S  43.  Every  such  bond  taken  for  the  liberties  of  any  jail,  shall  be 
valid,  and  shall  be  held  for  the  indemnity  of  the  sheriff  taking  the 
same,  and  of  the  party  at  whose  suit  the  prisoner  executing  such  bond 
shall  he  confined,^'^ 

Raeommit-       S  44.  If  a  sheriff  who  shall  have  taken  any  such  bond  f(»*  the  li- 
tiogpntoner.  j^^^  ^f  ^ny  jail,  shall  discover  that  any  surety  to  such  bond  is  in- 
sufficient, he  may  commit  the  prisoner  who  executed  the  same,  to 
close  confinement  in  such  jail,  until  other  good  and  sufficient  sureties 
shall  be  offered.^' 

b^ii^fl^?^     S  45.  The  sureties  in  any  bond  given  for  the  liberties  of  any  jail, 

•djby  mire-    jj^j  surrender  their  principal  at  any  time  before  judgment  shall  be 

rendered  against  them  on  such  bond;  but  such  bail  shall  not  be  ei- 

onerated  thereby  from  any  liability  incurred  before  the  making  such 

surrender. 

How  made.  $  46.  Such  Surrender  may  be  made  as  follows :  the  bail  may  take 
their  principal  to  the  keeper  of  the  jail,  and  upon  the  written  requiie- 
ment  of  such  bail,  the  keeper  shall  take  such  principal  into  his  custo- 
dy, an(d  hereupon  endorse  upon  the  bond  given  for  the  limits,  an  ac' 
lodowledfgment  of  the  surrender  of  such  principal ;  and  such  keeper 
shall  also,  if  required,  give  the  bail  a  certificate  acknowledging  such 
surrender. 

BMfm  of  §  47.  The  g6ing  at  iatge  of  any  priscmer  who  AbU  have  exeeoled 
wut  ^'  such  bond,  or  of  any  prisoner  who  would  be  entitled  to  the  libertieB  of 
any  jail  upon  executing  such  bond,  within  the  limits  of  the  liberties 
of  the  jcdl  of  the  county  in  which  he  shaU  be  in  custody,  shall  not  be 
deemed  an  escape  ot  such  prisoner ;  but  in  case  any  such  prisoner 
shall  go  at  large  without  the  liberties  of  such  county,  without  the  ss- 
sent  of  the  party  at  whose  suit  such  prisoner  shall  be  in  custody,  the 

(86)ltt.  L.p.429,§6. 
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same  jshall  be 'deemed  an  ^sqape  and  forfeituce  of  the  bond  so  ^^e-   art.  3. 
cuted ;  and  the  sheriff  in  whose  custody  such  prisoner  shall  have  been,  ^^^^^^"^^ 
shall  hare  the  same  authority  to  pursue  and  retake  such  prisoner,  as 
if  such  escape  had  been  made  from  the  jail. 

S  48.  In  every  suit  brought  by  a  sheriff  (m  such  bond,  the  defen-  ^fJU'^ 
dants  may  plead  a  voluntary  return  of  the  prisoner  to  the  jail  from  ^^ 
which  he  escaped,  or  the  liberties  thereof,  or  a  recaption  of  such  pri- 
soner by  the  sheriff  from  whose  custody  he  escaped,  before  the  com- 
mencement of  such  suit,  and  may  give  evidence  thereof  in  bar  of  such 
action ;  and  such  defendants  shall  be  entitled  to  make  such  or  any 
other  defence  to  such  suit,  which  might  be  made  by  such  sheriff,  to  an 
action  against  him  for  such  escape. 

S  49.  But  if  an  action  shall  have  been  brought  against  such  sheriff  cffMt  of 
fixr  such  escape,  aud  due  notice  thereof  shall  have  been  given  to  tbegaimtXriV. 
prisoner  and  his  sureties  who  executed  the  bond  6x  the  jail  liberties, 
the  judgment  against  such  sheriff  shall  be  conclusive  evidence  of  his   * 
right  to  recover  against  such  prisoner  and  his  sureties,  to  whom  such 
notice  was  given,  in  the  action  on  such  bond,  as  to  all  matters  whidh 
were  or  might  have  been  controverted  in  the  action  i^ainst  the 
riieriff. 

S  50.  In  every  such  action  brought  by  a  sheriff  on  a  bond  executed  sammary 
for  the  jail  liberties,  if  it  shall  appear  to  the  court  that  judgment  hasiin?'"'"*  "^ 
been  rendered  against  such  sheriff  for  Ae  escape  of  the  prisoner,  and 
that  due  notice  of  the  pendency  of  tiie  action  against  the  sheriff  was 
given  to  such  prisoner  and  his  sureties,  to  enable  them  to  defend  the 
same,  such  court  shall  render  ju.dgn)ent  in  the  sait  upon  such  bond> 
at  the  same  term  in  which  the  writ  by  wbich  aach  action  shall  be 
eoDoaneiiced,  shall  be  returned  served. 

S  51.  But  to  entide  any  sheriff  to  move  for  such  judgment,  he  PravioHpra. 
flfaall  have  filed  his  deckffatiiQn,  and  shall  show  to  the  court  that  he      "^ 
had  given  twenty  days'  notioe  of  such  motion. 

S  52.  If  it  shall  appear  on  the  hearing  of  such  motion,  that  the  de-  stayiof  pro- 
fendants  have  any  meritorious  cause  of  defence,  which  was  not  con*  jodgnen:.  i 
trbverted  in  the  action  against  the  sheriff,  and  which  by  law  Could 
not  have  been  so  controverted,  the  court  shall  suspend  proceedings 
on  such  judgment,  until  a  trial  in  siich  action  be  h^  ;  but  such  judg- 
ment shall  remain  as  a  security  for  the  sheriff. 

S  53.  If  such  defence  be  established,  the  court  shall  vacate  such  When  10 b* 
judgment,  and  render  judgment  as  in  other  cases. 

$  54.  In  every  action  brought  by  a  sheriff  on  such  bond,  the  re- Evidence  or 
oovery  of  a  judgment  against  him  for  the  escape  of  the  prisoner,  shall  •"''•^ 
be  evidence  of  the  damages  sustained  by  him,  in  the  same  manner  as 
if  such  judgment  bad  been  collected ;  and  such  sheriff  shall  be  en- 
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TITLE  G.  titled  to  recover  the  costs,  and  his  reasonable  expenses  in  defending 
^^'"^^^^^  the  suit  against  him,  as  part  of  his  damages.^ 

AMininy  S  55.  If  any  such  bond  shall  be  forfeited,  the  party  at  whose  miit 
the  prisoner  executing  the  same  shall  have  been  confined,  or  in  case 
of  his  death,  the  executors  or  administrators  of  such  party,  shall  be 
entitled  to  an  assignment  thereof,  which  shall  be  made  by  die  sheriff 
taking  the  same,  or  in  case  of  a  vacancy  in  his  office,  by  hn  imder- 
sheriff,  by  an  endorsement  on  such  bond,  executed  in  the  presence  of 
one  or  more  witnesses.^'' 

Acuon;  dnm.  ^  56.  The  party  to  whom  such  assignment  shall  have  been  made^ 
may  maintain  an  action  on  such  bond,  as  assignee  of  the  sheriff  tat 
ing  the  same,  in  the  same  cases  in  which  such  action  might  be  main- 
tained by  such  sheriff;  and  upon  obtaining  judgment  therein,  he  shall 
recover  damages  for  such  breaches  of  the  condition  as  shall  have  bees 
assigned  by  him,  as  follows : 

1 .  If  the  prisoner  escaping  was  confined  by  virtue  of  an  execution, 
or  by  virtue  of  an  attachment  for  non-pajrment  of  costs,  the  measure 
of  the  plaintiff's  damages  shall  be,  the  amount  directed  to  be  kyied 
by  such  execution  or  attachment,  with  interest  thereon  to  the  time  of 
such  recovery : 

8.  If  such  prisoner  was  confined  by  virtue  of  a  capias  ad  respon- 
dendum, or  upon  a  surrender  in  exoneration  of  his  bail,  made  be- 
fore or  afler  judgment  rendered  against  him,  the  plaintiff  ^hall  recoTer 
only  the  actual  damages  sustained  by  him.^ 

fi^^^^  S  57.  The  acceptance  of  an  assignment  of  any  such  bond,  shall 
be  a  bar  to  any  action  by  or  on  behalf  of  the  party  receiving  such  as- 
signment, against  the  sheriff  or  other  officer  making  the  same,  for  any 
escape  by  the  prisoner  executing  such  bond,  amounting  to  a  breach 
ofsuchbond,^ 

Diftne*  to  ^  58.  In  every  action  brought  by  the  assignee  of  sudi  bond,  the 
■icnM.  defendants  shall  be  entitled  to  plead  a  voluntary  return  of  the  prisoner 
to  the  liberties  of  the  jail,  before  the  commencement  of  such  action,  in 
bar  thereof,  and  to  make  any  defence  which  they  would  be  entided 
to  make,  if  such  action  had  been  brought  in  the  name  and  for  the  bene- 
fit of  the  sheriff  to  whom  such  bond  was  executed. 

J2l^J^1Jf-  5  59.  In  case  the  party  at  whose  suit  any  person  shall  have  been 
(ftinit  BiHiiifr  confined  to  the  liberties  of  a  jail,  shall  refuse  or  neglect  to  take  an  as- 
signment of  the  bond  executed  by  such  person,  as  herein  before  pro- 
vided, and  shall  prosecute  any  sheriff  for  the  escape  of  such  person, 
the  court  in  which  such  action  shall  be  pending,  shall,  by  rule,  stay 
all  proceedings  upon  the  judgment  against  such  sheriff,  until  he  shall 
have  had  a  reasonable  time  to  prosecute  the  bond  taken  by  him,  and  to 

collect  the  amount  of  any  judgment  he  may  recover  thereon.* 

-  -  -  -  -  — '~- 

(96)1  ILL.  p.  430,  §9.    (87)  lb.  §7.    (88)  lb.  §8. 
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S  60.  But  the  last  preceding  section  shall  not  extend  to  authorise    art.  4. 
such  stay  of  proceedings,  in  any  action  where  the  judgment  shall  have  i^„,incaieof 
been  recovered  against  any  sheriff,  for  any  escape  committed  with  ^^"^  •'" 
the  assent,  aid  or  assistance  of  »uch  sheriff.®* 

ARTICIiE  FOURTH. 

Of  Escapes  J  and  the  Liabilities  of  Sheriffs  thertfor. 

&C.  61.  Certain  priicmen  to  be  clotelj  confined. 

62.  Other  priioners  being  without  Ubertiei ,  an  eeeape. 

68.  n>.  and  amount  of  damagei  in  certain  cases. 

64.  I>efence  by  sheriff  to  action  for  escapes. 

65  It  66.  Penalty  on  sheriff  receiying  reward  for  escape,  &c. 

061.  All  prisoners  committed  to  any  jail  upon  process  for  con-  wha?  prison- 
tempt,  or  committed  for  misconduct  in  the  cases  prescribed  by  law,  ooseiy  oon- 
ezcept  on  attachments  for  the  non-payment  of  costs,  shall  be  actually 
confined  and  detained  within  such  jail,  until  they  shall  be  from  thence 
discharged  by  due  course  of  law,  or  shall  be  removed  to  some  other 
jail  or  place  of  confinenoent,  in  the  cases  provided  by  law ;  and  if  any 
sheriff  or  keeper  of  a  jail,  shall  permit  or  suffer  any  prisoner  so  com- 
^  mitted  to  such  jail,  to  go  or  be  at  large  out  of  his  prison,  except  by 
virtue  of  some  writ  of  habeas  corpus j  or  rule  of  court,  or  in  such  oth- 
er cases  as  may  be  provided  by  law,  he  shall  be  liable  to  the  party  ag- 
grieved, for  his  damages  sustained  thereby,  and  shall  be  deemed  guilty 
of  a  mbdemeanor.*^ 

S  62.  If  any  prisoner  committed  to  any  jail,  by  virtue  of  any  capias  when  b«inr 
oi  respondendum,  or  other  mesne  process,  or  upon  a  surrender  in  ex-  ue«  an  «•- 
oneration  of  his  bail,  made  either  before  or  after  judgment  rendered,***** 
dialfgo  or  be  at  large  without  the  limits  and  boundaries  of  the  liber- 
ties of  such  jail,  without  the  assent  of  the  party  at  whose  suit  such  pri- 
soner shall  have  been  committed,  the  same  shall  be  deemed  an  escape 
of  such  prisoner,  and  the  sheriff  having  charge  of  such  jail  shall  be  an- 
swerable therefor  to  such  party,  in  an  action  of  trespass  on  the  case,  to 
the  extent  of  the  damages  sustained  by  him.®®    --  _ . 

S  63.  If  any  prisoner  committed  to  any  jail,  in  execution  in  a  civil  ^^ 
action,  or  upon  an  attachment  for  the  non-payment  of  costs,  shall  go 
er  be  at  large  without  the  boundaries  of  the  liberties  of  such  jail,  with- 
out the  assent  of  the  party  at  whose  suit  such  prisoner  was  committed, 
Ae  same  shall  be  deemed  an  escape  of  such  prisoner,  and  the  sheriff 
having  charge  of  such  jail,  shall  be  answerable  therefor  to  such  party, 
for  the  debt,  damages  or  sum  of  money  for  which  such  prisoner  was 
^nmiitted,  to  be  recovered  by  an  action  of  debt  ^® 

S  64.  In  every  action  against  a  sheriff  or  other  officer^  fi>r  the  es-  Der«noeby 
cape  of  any  prisoner,  the  defendant  may  plead  or  give  notice,  that  before 
the  commencement  of  such  action,  such  prisoner  voluntarily  returned 
to  the  jail  from  which  he  had  escaped,  or  to  the  liberties  thereof;  or 

(88)  1 R.  L.  p.  480;  §  8.    (90)  n>.p.425,§l94t  21. 
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TiTLee.  that  sach  defendant  retook  0uch  priaDiier,  and  had  bim  within  the  jail 
^"'"^'''^  from  which  he  escaped,  or  within  the  libertieii  thereof,  before  the  com- 
mencement of  such  action;  and  in  either  case,  that  such  escape  was 
made  without  the  consent  of  such  defendant*^ 

Penalty  OD  S  65.  Every  sheriff  or  other  officer,  who  shall  demand  or  receive 
any  reward,  gratuity  or  valuable  thing,  to  procure,  assist,  connive  at 
or  permit,  any  escape  of  any  prisoner  in  his  custody,  shall  be  deemed 
guilty  of  a  misdemeanor.^^ 

">'  S  66.  Every  sheriff  or  other  officer,  who  shall  be  convicted  of  a  vio- 

lation of  the  last  section,  shall  forfeit  his  office,  and  be  forever  there- 
after incapable  of  executing  the  same.^^ 

ARTICIiB  FIFTH. 

Proceedings  onihe  ElecHan  or  AppattUment  of  a  nxm  Skeriff* 

Skc.  91.  Certificate  of  new  •heriflTfaaTing  qualified,  Ice.  to  be  gtren. 
es.  afmoetlicieof«nfonnerBlwriff,toii^peK«ede]iMpowen. 
09.  Thiols  to  be  delirered  bj  him  to  his  sueceMor. 

70.  Statement  of  artielef  deUrered,  how  signed  and  receipted,  Ice 

71.  Power  flffonneraheriflfdefioad. 

72.  When  capias  to  be  delirered  to  new  sheriff,  ftc. 
78.  Howdelirery  of  jail.  Ice.  may  be  compelled. 
74.  IVoeeediiMnif  ofieeoffonnersberiffbeTaMnt. 


Evidmiceof      S  67.  When  any  new  sheriff  shall  be  elected  or  aiqi>ointed  in  the 


new  shftriff 


having  qnaU'  place  of  any  other,  or  upon  the  expiration  of  the  term  of  aYqr  sheriffVi 

^'  ^nL  office,  and  shall  have  qualified  and  given  the  security  reqmred  by  law^ 

A^^M'         ^  c\&Ai  of  the  county  shall  grant  a  certificate,  nxder  bis  official  aeai, 

\  V  that  the  person  so  appointed  or  elected,  has  qualified  and  given  audi 

aecurity. 

Former  sha-      5  68.  Upon  the  servico  of  such  certificate  on  the  former  riieriff^ 
jj^di'."'  bis  powers  as  such  sheriff,  except  when  otherwise  expressly  provided 
by  law,  shall  cease. 

Jail  9t^  to       S  ^^'  Within  ten  days  after  the  service  of  such  certificate  upon 
{J  "JJJJJSJ.  such  former  sheriff,  he  shall  deliver  to  his  successor, 

1.  The  jail,  or  jails  if  there  be  more  than  one,  of  the  county,  with 
all  their  appurtenances,  and  the  property  of  the  county  therein  : 

2.  All  the  prisoners  then  confined  in  such  jail : 

3.  All  process,  orders,  rules,  commitments,  and  all  oAer  papers  or 
documents  in  his  custody,  authorising,  or  relating  to  the  confinement 
of  such  prisoners ;  and  if  any  such  process  shall  bave  been  retamed, 
a  statement,  in  writing,  of  the  contents  thereof,  and  when  returned : 

4.  All  writs  of  capias  ad  respondendum  and  other  mesne  pro- 
cess,  and  all  precepts  and  other  documents  for  the  summoning  of  a 
grand  or  a  petit  jury  then  in  his  hands,  which  shall  not  have  been  ful- 
ly executed  by  him : 

6.  All  executions,  attachments  and  final  process,  then  in  bis  hands, 
except  such  as  the  said  former  sheriff  shall  have  executed,  or  shall 

(91)  1  R.  L. p.  426,  §28.    (08)  n».§SS. 
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have  begun  to  execute,  by  the  collection  of  money  thereon,  or  by  a   art.  & 
levy  on  property,  in  pursuance  thereof.  v.<V"^/ 

S  7(K  At  the  time  of  auefa  delivery,  the  said  former  riieriff  shall  ind«ituro; 

...  .  1  MK^^W  and 

execute  an  instrument  recUmg  the  property,  process,  dooumeiU  and  receiptiiig. 
pcisonecs  delivered,- specifying  particularly  the  process  or  other  au- 
thorii^  by  which  each  prisoner  was  committed,  and  is  detained,  and 
whether  the  same  be  returned  or  delivered  to  such  new  sheriff;  which 
instrument  shall  be  delivered  to  such  new  sheriff,  who  shall  acknow- 
ledge, in  writing  upon  a  duplicate  thereof,  the  receipt  of  the  proper- 
ty, process,  docunients  and  prisoners  therein  specified,  and  shall  de- 
liver such  duplicate  and  acknowledgment  to  the  said  former  sheriff. 

S  71.  Notwithstanding  the  election  or  appointment  of  a  new  she-  Powenof 
riff,  the  former  sheriff  shall  return  in  his  own  name  all  writs  of  capias  dSSu. 
ad  respondendum^  all  other  mesne  process,  all  attachments  and  all 
executions,  which  he  shall  have  fully  executed,  and  shall  proceed  and 
complete  the  execution  of  all  final  process  and  attachments  which  he 
shall  have  begun  to  execute,  by  a  collection  of  money  thereon,  or  by 
a  levy  on  property  in  pursuance  thereof. 

S  72.  When  a  sheriff  shall  have  arrested  any  person  upon  a  capias  capiu  in 
ad  respondendum^  by  virtue  of  which,  such  person  shall  be  confined  ^^^amcaM. 
either  in  jail  or  on  the  liberties  thereof,  at  the  time  of  assigning  and 
delivering  such  jail  to  the  new  sheriff,  if  such  capias  be  not  then  re- 
turnable, the  same  shall  be  delivered  to  the  new  sheriff,  and  shall  be 
returned  by  him  at  the  return  day  thereof,  with  the  proceedings  of  the  /-;. 

former  and  of  the  new  sheriff  thereon. 

S  73.  If  any  former  sheriff  shall  neglect  or  refuse  to  deliver  to  his  compeiiiiv 
sttoceseor,  the  jail,  process,  documents  and  prisoners  in  his  charge,  asjI^l^aZ^ 
herein  required,  such  successor,  may  notwithstanding  take  possession 
of  such  jail,  and  take  the  custody  of  the  prisoners  therein  confined,  and 
may  compel  the  delivery  of  such  process  and  documents,  in  the  man-  St] ''  ^ 
ner  prescribed  in  Article  fifth  of  the  sixth  Title  of  Chapter  fiilh  of  the 
First  Part  of  the  Revised  Statutes. 

S  74.  If  at  the  time  when  any  new  sheriff  shall  have  qualified  and  DatyofuiNior 
given  the  security  required  by  law,  the  office  of  the  former  sheriff  shall  ^^Sn^  ^ 
be  executed  by  his  under-sheriff,  or  by  a  coroner  of  the  county,  or  by  '!^\S!m 
any  other  person  specially  authorised  for  that  purpose,  such  under- 
sheriff,  coroner  or  other  person,  shall  in  all  things  comply  with  the 
preceding  provisions,  and  shall  perform  the  duties  required  of  such 
former  sheriff. 

ARTICUS  SIXTH. 

Of  the  Duties  of  Sheriffs^  in  the  Execution  and  Return  of 

Process* 

8bc.  75.  BIwiifi  to  gire  neeiptf  f«r  proeeic. 

76.  Copy  of  ptoeoM  serred  to  be  ddlTered  to  defendant. 
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TITLIS  A.     Sbo.  77.  Liability  of  thariir for  not  Ktunugproeetf. 
v^rv"^^  78*  Office!  At  which  certain  process  to  be  retamed  by  sheriiGi. 

79.  Betnnw  to  other  officee,  not  to  ezcose  •herilb. 

BeMipte  for  S  75.  When  process  of  any  description  shall  be  delivered  to  a  she- 
procM.  riff  to  be  executed,  he  shall  give  to  the  person  delivering  the  same,  if 
required  by  him,  and  on  payment  of  the  fee  allowed  by  law,  a  minute 
in  writing  signed  by  such  sheriff,  specifying  the  names  of  the  parties 
in  such  process,  the  general  nature  thereof,  and  the  day  of  receiving 
the  same.** 

Copy  of  pro-     S  76.  Evory  sheriff  or  other  officer  serving  process,  shall,  upon  the 
li^^dJen-  request  of  the  party  served,  and  without  charging  or  receiving  any 
^  compensation  therefor,  deliver  to  such  party  a  copy  thereof.*' 

LUbiut^of  S  77.  Every  sheriff' or  other  officer,  to  whom  any  process  shall  be 
roittfiiiivpro-  delivered,  shall  execute  the  same  according  to  the  command  thereof 
^'^^  and  shall  make  due  return  of  his  proceedings  thereon,  which  return 

shall  be  signed  by  him.  For  any  violation  of  this  provision,  such 
sheriff  or  other  officer  shall  be  liable  to  an  action  at  the  suit  of  any 
party  aggrieved,  for  the  damages  sustained  by  him,  in  addition  to  any 
other  fine,  punishment  or  proceeding,  which  may  be  authorised  by 
law." 

Towbat         S  78.  All  process  issued  out  of  the  supreme  court,  except  attache 
"I^Ck-  ments  and  writs  of  habects  corpus^  shall  be  returned  by  the  several 


taraod. 


sheriflb,  coroners,  and  other  officers  to  whom  the  same  may  have  been 
delivered,  as  follows : 

1.  By  the  sheriffs  and  other  officers  of  the  several  counties  oomr 
posing  the  first  senate  district,  and  of  the  several  counties  composing 
the  second  senate  district,  except  the  county  of  Delaware,  to  the  office 
of  the  clerk  of  the  supreme  court  in  the  city  of  New- York : 

2.  By  the  sheriffs  and  other  officers  of  the  county  of  Delaware,  and 
of  the  several  counties  composing  the  third  senate  district,  and  of  the 
several  counties  composing  the  fourth  senate  district,  except  the  coun- 
ty of  St  Lawrence,  to  the  office  of  the  clerk  of  the  said  court  in  the 
city  of  Albany : 

8.  By  the  sheriffs  and  other  officers  of  the  county  of  St.  Lawrence, 
and  of  the  several  counties  composing  the  fifth,  sixth,  seventh  and 
eighth  senate  districts,  to  the  office  of  the  clerk  of  the  said  court  in  the 
town  of  Utica.** 

Other  KtivM     S  79.  No  retum  of  any  such  process  made  to  any  other  office  than 
^Mriffil^fcr*  that  required  in  the  last  section,  shall  excuse  any  sheriff  or  other  offi- 
cer from  the  liabilities,  penalties,  fines,  or  proceedings  prescribed  by 
law,  or  by  the  rules  and  practice  of  the  supreme  court,  for  a  neglect 

to  make  a  return  according  to  law.^ 

* 

(98)  1  R.  L.  p.  42B,  §  UK    (94)  Lkws  of  1820,  p.  200,  $  2. 
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ABTICJLS  SJBnTBNTH.  art.  8. 

Proceedings  in  case  of  Resistance  to  the  Execution  of  Process. 

Ssc.  80.  When  and  for  what  purpoic  power  of  the  eoanty  may  be  raited. 

81.  Names  of  reaiaters  to  be  eertifled  to  ooint;  their  paniafainent 

82.  Penalty  for  refuaing^fte.  to  obey  aheriff. 

88.  When  goyemor  to  order  force  from  other  eonnties. 

S  80.  Whenever  a  sheriff  or  other  public  officer  authorised  to  exe»  Haiiiof  pow- 
cute  any  process  delivered  to  him,  shall  find  or  have  reason  to  appro-  *' '  **'""*^' 
hend  thai  resistance  will  be  made  to  the  execution  of  such  process,  he 
shall  be  authorised  to  command  every  male  inhabitant  of  his  county, 
or  as  many  as  he  shall  think  proper,  to  assist  him  in  overcoming  such 
resistance,  and  if  necessary,  in  seizing,  arresting  and  confining  the 
resisters,  their  aiders  and  abettors,  to  be  dealt  with  according  to  law. 

S  81.  Such  sheriff  or  other  officer  shall  certify  to  the  court  iGrom  ProMedingi 
which  such  process  issued,  the  names  of  the  resistors,  their  aiders  and  Suwk  ^ 
abettors,  to  the  end  that  they  may  be  proceeded  against,  for  their  con- 
tempt of  such  court.®* 

S  82.  Every  person  commanded  by  a  sheriff  or  other  officer,  to  as-  ttafeaaito 
sist  him  in  the  execution  of  process  as  herein  provided,  who  shall  re-  itc.^ 
fose,  or  without  lawful  cause,  neglect  to  obey  such  command,  shall 
be  deemed  guilty  of  a  misdemeanor,  and  subject  to  fine  and  imprison- 
ment. 

S  83.  In  case  it  shall  appear  to  the  governor,  that  the  power  of  any  Porc«  from 
county  will  not  be  sufficient  to  enable  the  sheriff  thereof  to  execute  Saa.  ^^"^ 
process  delivered  to  him,  he  shall,  on  the  application  of  such  sheriff, 
order  such  a  military  force  from  any  other  counfy  or  counties  of  this 
state,  as  shall  be  necessary. 

ABTIOLA  SSIGHTH. 

Provision  concerning  the  Duties  of  Coroners  in  executing  Civil 
Processy  iti  cases  where  Sheriffs  are  Parties. 

Skc.  84.  Coronera  to  execute  proceaa  in  anita  when  aberiffia  party. 
86.  One  c<Mroner  may  ezeente. 
86.  Proceedinga  on  arreat  of  a  aheriff. 
87  ^  88.  Sherifia  how  to  be  impriioned  on  aireat. 
38.  Coroner  liable  for  eacape  of  aheriff. 

90.  Sheriff  entitled  to  llbertiea  of  jail,  &c. 

91.  Plroceedinga  on  bond  for  libertiea. 

92.  Impriaoning  peraonaarreated  at  aheriff *8  anit. 

98.  How  kept;  when  to  be  diaeharged  on  giring  baU  bond. 

94.  Bonda  for  libertiea,  how  given  by  them. 

95.  Liability  of  coroner  for  eaeapea  from  libertiea. 

S  84.  Whenever  the  sheriff  of  any  county  shall  be  a  party  in  any  when  pro- 
suit,  all  process  in  such  suit,  except  when  otherwise  provided  by  law,  JJSJ^h**' 
shall  be  executed  by  the  coroner  of  the  county  to  whom  the  same  «»'«»««^ 
shall  be  delivered,  in  the  same  manner  in  all  respects,  subject  to  the 
same  obligations  and  liabilities,  and  with  the  like  authority  and  en- 

(96)  lR.L.p.428,§n. 
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titled  to  the  same  privileges^  as  are  prescribed  by  law  in  respect  to 
sheriffir,  except  in  cas^  otherwise  specially  provided  for. 

S  85.  When  process  shall  be  directed  to  the  coroners  of  a  county 
generally,  the  same  may  be  executed,  and  a  return  tbtfeto  may  be 
made  and  signed  by  any  one  of  such  coroners ;  but  such  act  or  return 
shall  in  no  degree  prejudice  the  other  coroners  not  participating  tfaere- 


M 


m. 

$  86.  If  process  for  arresting  the  sherifi^of  the  county,  be  deliver- 
ed to  a  coroner,  he  shall  execute  the  same  in  the  manner  prescribed 
1^  law  in  respect  to  the  execution  of  similar  process  by  sheriffi ;  and 
shall  be  authorised  to  take  a  bond  on  the  arrest,  or  a  bond  for  the  jail 
liberties,  to  himseU^  by  the  name  of  his  office,  in  the  same  cases,  aod 
in  the  same  manner,  in  which  a  sheriff  would  be  authorised  to  take  the 
same ;  which  bonds  shall  have  the  like  effect,  and  be  subject  to  the  same 
provisions,  as  bonds  taken  in  like  cases  by  sheriffs ;  and  the  proceed- 
ings, rights  and  liabilities  thereon,  shall  be  the  same  in  all  respects. 

S  87.  If  a  sheriff,  on  being  arrested  by  a  coroner  on  civil  process, 
requiring  him  to  be  held  to  bail,  shall  refuse  or  neglect  to  give  the 
bond  required  by  law  to  entitle  him  to  be  discharged ;  or  if  a  sheriff 
diall  be  arrested  on  execution  against  his  body,  or  on  attachment ;  he 
shall  be  confined  by  the  coroner,  in  some  house  situated  within  the  li- 
berties of  the  jail  of  the  county,  other  than  the  house  of  such  sheriff, 
or  the  jail  of  such  county,  in  the  same  manner  as  sheri£  are  required 
by  law  to  confine  prisoners  in  the  jails  of  their  counties  respectively. 

S  88.  Such  house  shall  thereupon  become  the  jail  of  the  county, 
for  the  use  of  such  coroner,  and  all  laws  relating  to  the  jails  of  coon- 
ties,  shall  be  applicable  to  the  same,  while  such  sheriff  shall  be  con- 
fined therein. 

S  89.  For  any  escape  of  such  sheriff  from  such  house,  the  coroner 
shall  be  liable,  in  the  same  manner  and  to  the  same  extent,  as  sherifi 
for  the  escape  of  their  prisoners,  and  may  plead  and  give  in  evidence 
the  same  matters  allowed  to  sheriffs  in  similar  actions. 

S  90.  A  sheriff  so  confined  shall  be  admitted  to  the  liberties  of  the 
jail  of  the  county,  established  for  other  prisoners,  in  the  same  cases, 
and  upon  executing  the  like  bond  to  the  coroner  in  whose  custody  he 
shall  be,  as  provided  in  other  cases.  For  any  escape  of  such  sheriff 
from  such  liberties,  the  coroner  shall  be  liable,  in  the  same  manner, 
and  to  the  same  extent,  as  sherifis  for  similar  escapes,  and  may  pl^ 
ahd  give  in  evidence  the  same  matters  allowed  by  law  to  sheriffi* 

S  91.  The  coroner  may  prosecute  any  such  bond  taken  by  hin^j 
and  shall  be  entitled  and  subject  to  all  die  provisions  of  law,  ui  re- 
spect to  similar  bonds  taken  by  sherifis  \  and  such  bonds  may  he  as- 
signed by  him  to  the  party  at  whose  suit  such  sheriff  shall  hare  b^ 

(96)  1  R.  L.  p.  161,  §  a 
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arrested,  aiid  the  saipe  proce^i^gs  sball  be  ^ad  thereon,  in  all  re-    art-o. 
spedSj  as  on  bonds  ta^ce^  and  assigned  by  sheriffi  in  similar  cases.      ^^^v*^^ 

S  92,  If  any  person  be  arrested  by  a  coroner  on  process  issued  in  a  wberaiheriir 
soit  in  which  the  sheriff  of  the  county  is  a  plaintiff,  he  shall  be  commit-  ** 
ted  to  the  common  jail  of  the  county,  in  cases  where  a  commitment  is 
required  by  law ;  but  such  coroner  shall  not  be  liable  for  any  ewape 
of  such  prisoner  from  such  jail,  after  he  shall  have  been  committed 
theteto. 

S  93.  Such  prisoner,  when  so  committed,  diall  be  kept,  in  all  re-  ho'x'J^': 
spects,  as  other  prisoners  committed  on  civil  process,  and  shall  be  en- 
titled to  be  discharged,  if  he  be  committed  on  mesne  process,  on  exe- 
cuting a  bond  to  the  coroner,  in  the  same  manner,  and  in  the  same 
cases,  in  which  such  bond  is  required  to  be  given  to  a  sheriff,  which 
Aall  have  the  like  effect,  and  be  proceeded  on  in  the  same  manner,  in 
all  respects. 

S  94.  Such  prisoner  shall  be  entitled  to  the  liberties  of  the  jail,  in  Bondt  for 
the  same  cases  as  other  prisoners,  on  executing  to  the  coroner  a  bond,  '     ^ 
in  all  respects  similar  to  that  required  to  be  given  to  sheriflb^  which 
shall  have  the  like  efikct,  and  shall  be  assigned  and  proceeded  on  in 
Ae  same  manner. 

S  95.  For  any  escape  of  such  prisoner  from  such  liberties,  the  co-  ERapeftom 
roner  shall  be  answerable,  in  the  same  manner,  and  to  the  same  ex-  "^'"'"' 
tent,  as  dierifis  for  similar  escapes,  and  may  plead  and  give  in  evi- 
dence the  same  noatters. 

ARTICLE  HINTH. 

PremeianB  caneeming  Pereane  committed  under  tk^  Authority 
of  Courte  qfthe  UnUed  fito/es,  to  JdUe  toUhin  thie  State. 

Sbc.  96.  Shcriib  to  reeeiTv  md  keeppriMmen  under  proeesi  of  U.  S.  cooitt. 
or.  lidiililyorilieriirslwnfekMpin^fiidipriMnen. 

S  96.  It  shall  be  duty  of  the  sheriffs  of  the  several  cities  and  coun-  sochpn. 
ties  of  this  state,  to  receive  into  their  respective  jails,  and  keep  all  j^^'Sy'llht 
prisoners  who  shall  be  committed  to  the  same,  by  virtue  of  any  civil 
process  issued  by  any  court  of  record,  instituted  under  the  authority  of 
the  United  States  of  America,  until  they  shall  be  discharged  by  the 
due  course  of  the  laws  of  the  United  States,  in  the  same  manner  as  if 
such  prisoners  had  been  committed  by  virtue  ef  process  in  civil  ac- 
tions, issued  under  the  authority  of  this  state ;  and  every  such  sheriff 
may  receive,  to  his  own  use,  such  sums  of  money  as  shall  be  payable 
by  the  United  States,  for  the  use  of  the  said  jails. 

S  97.  Every  sheriff  or  keeper  of  a  prison,  to  whose  jail  any  prisoner  Liobmij  of 
>haU  be  committed,  by  any  marshal  or  other  officer  of  the  United  '^^ 
States,  as  provided  in  ihe  last  section,  shall  be  answerable  for  the  safe 
keeping  of  such  prisoner,  in  the  courts  of  the  United  ^States,  accord- 
ing to  the  laws  thereof. 
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TlTtE  V 


CHAP.  VIII. 

Of  Proceedings  in  Special  Cases. 


Title    1. — Of  the  bringing  and  maintaining  of  suits  by  poor  person?. 

Title    2. — ^Proceedings  by  and  against  infants. 

Title    3. — Of  suits  by  and  against  executors  and  administrators,  and 

against  heirs,  devisees  and  l^^tees. 
Title    4. — Of  proceedings  by  and  against  corporations,  and  public  bo- 
dies haying  certain  corporate  powers,  and  by  and  agsdast 

officers  representing  them. 
Title    6. — Of  suits  against  sheriffs,  surrogates  and  other  officers,  od 

their  official  bonds. 
Title    6. — Of  actions  for  penalties  and  forfeitures  ;  and  prorisions  for 

the  collection  and  remission  of  forfeited  recognizances; 

and  fines  imposed  by  courts. 
Title    7. — Of  proceedings  for  the  admeasurement  of  dower. 
Title    8. — Of  proceedings  for  the  coUectioo  of  demands  against  ships 

and  vessels. 
Title    9. — Of  proceedings  for  the  recovery  of  rent  and  of  demised  pre- 
mises. 
Title  10. — Summary  proceedings  to  recover  the  possession  of  land  io 

certain  cases. 
Title  11. — Of  distraining  cattle  and  other  chattels  doing  damage,  and  of 

distraining  in  other  cases. 
Title  12. — Of  the  action  of  replevin. 
Title  13. — Of  proceedings,  as  for  contempts,  to  enforce  civil  remedies, 

and  to  protect  the  rights  of  parties  in  civil  actions. 
Title  14. — Of  arbitrations. 

Title  16. — Of  the  foreclosure  of  mortgages  by  advertisement. 
Title  16. — Of  proceedings  for  the  draiaing  of  swamps^  marshes,  and 

other  low  lands. 
Title  17. — General  miscellaneous  provisions  concerning  suits  and  pro- 

ceeding?  in  civil  cases. 


TITLE  I. 

OF  THE  BRINGING  AND  MAINTAINING  OF  SUITS  BY  POOR  PERSONS. 

Skc.  1.  Who  may  petition  to  proiecute  u  a  poor  penon. 

2.  Contents  of  petition;  certificate  of  eonniel  to  be  annexed. 

8.  When  court  to  aMign  coonsel,  &o. 

4.  On  being  admitted,  to  proiecnte  withoot  liability  for  coets,  tec 

6.  When  court  maj  annnl  admiition  to  profecnte. 

6.  This  Title  extended  to  tmU  in  equity. 

Who  may        SECTION  1.  Everj  poor  person,  not  being  of  ability  to  sue,  who 

Moh!^''  ^    shall  have  a  cause  of  action  against  any  other,  may  petition  the  court 

in  which  such  action  is  depending,  or  in  which  it  is  intended  U)  be 

brought,  for  leave  to  prosecute  as  a  poor  person,  and  to  have  counsel 

and  attorneys  assigned  to  conduct  his  suit.^ 

(1)  lR.L.p.624,§21. 
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$2.  Such  petition  shall  state,  titles. 

1.  The  natiLre  of  the  suit  brought,  or  intended  to  be  brought :  c^^^Xu^ 

2.  That  the  applicant  is  not  worth  twenty  dollars,  excepting  the  9^^^^- 
ivearing  apparel  and  furniture,  necessary  for  himself  and  his  family, 

and  excepting  the  subject  matter  of  the  action,  when  not  in  possession 
thereof: 

And  shall  be  verified  by  his  own  affidavit,  and  supported  by  a  cer-  Ceruscateor 
tificate  of  a  counsellor  of  the  court,  that  he  has  examined  the  claim,  ^^"""^ ' 
and  is  of  opinion  that  such  poor  person  has  a  good  cause  of  action. 

S  3.  The  court  to  which  such  petition  shall  be  presented,  if  satis-  when  aDd 
fied  of  the  facts  alleged,  and  that  the  applicant  has  a  meritorious  cause  admitted. 
of  action,  shall  by  rule  admit  him  to  prosecute  as  a  poor  person,  and 
shall  assign  to  him  counsel,  solicitors,  attorneys  and  all  other  officers 
requisite  for  prosecuting  his  suit,  who  shall  do  their  duty  therein  with- 
out taking  any  reward  for  the  same.^ 

S  4.  Every  person  so  admitted,  may  prosecute  his  suit  without  conieqwiMa 
paying  any  fees  to  any  officers  or  ministers  of  justice ;  and  shall  not 
be  prevented  from  prosecuting  the  same,  by  reason  of  his  being  liable 
for  the  costs  of  any  former  suit  brought  by  him  against  the  same  de- 
fendant ;  and  if  he  be  non-suited,  or  a  verdict  or  judgment  be  given 
against  him,  or  his  bill  be  dismissed,  or  a  decree  be  rendered  against 
him,  he  shall  not  be  liable  for  any  costs  in  such  suit^ 

S  5.  If  the  person  so  prosecuting,  be  guilty  of  any  improper  con-  when  it  may 
duct  in  the  prosecution  of  his  suit,  or  of  any  wilful  or  unnecessary  de-    *"**" 
lay,  the  court  may,  in  its  discretion,  annul  the  order  admitting  him  to 
prosecute  as  a  poor  person ;  and  he  shall  thereafter  be  deprived  of  all 
the  privileges  conferred  by  such  order. 

S  6.  The  provisions  of  this  Title  shall  apply  to  suits  in  courts  of  saiu  in 
equity,  as  well  as  to  actions  in  courts  of  law. 


TITLE  II. 

PROCEEDINGS  BY  AND  AGAINST  INFANTS. 

Sec.  1.  Infimts  entitled  to  maintain  snits  in  all  cases. 
2.  But  next  friend  to  be  appointed  for  tfaem'. 
8.  By  wliom  to  be  iq^ipointed  in  the  different  conrts. 
4.  Petition  of  infant  and  content  of  next  friend,  necettury. 

6.  Caaei  in  which  bond  may  be  required  from  next  friend.  , 
6^  Bond  to  be  filed  with  sorrogate,  &c. 

7.  Order  for  appointment,  when  and  where  to  be  filed. 

8.  When  guardian  for  infant  defendant  to  be  appointed. 

9.  How  and  by  whom  made,  when  and  where  filed. 
10  &  11.  Proceedings  to  compel  appointment. 

12.  Goardians  not  liable  for  costs. 

S  1.  When  an  infant  shall  have  any  right  of  action,  to  recover  real  Ri<i,tofiii- 
property  or  the  possession  thereof,  or  to  recover  apy  cleht  or  dama-  tuiH. 

(2)  1  R.  L.  p.  524,  §  21. 
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ges,  he  shall  be  entitled  to  maintain  a  suit  thereon ;  and  the  same 
^all  not  be  deferred  or  delayed,  on  account  of  such  in&nt  not  beii^ 
of  full  age.' 

S  S.  Before  any  process  shall  be  issued  in  the  name  of  an  infiunt, 
who  is  sole  plaintiff  in  any  suit,  a  competent  and  responsible  persoo 
shall  be  appointed  to  appear  as  next  friend  for  such  infant  in  such 
suit,  who  riiall  be  responsible  for  the  costs  thereof.^ 

S  3.  Such  appointment  shall  be  made  as  follows : 

1.  If  the  suit  is  intended  to  be  brought  in  chancery,  hy  the  chan- 
cellor, a  vice-chancellor  or  any  master : 

2.  If  intended  to  be  brought  in  the  supreme  court,  by  a  justice 
thereof,  circuit  judge,  or  supreme  court  commissioner  : 

8.  If  intended  to  be  brought  in  any  other  court,  by  a  jud|ge  of  sudi 
court. 

S  4.  It  shall  be  made  on  the  petition  of  the  infant,  and  the  written 
consent  of  the  person  proposed  to  be  next  friend  to  such  infiint,  duly 
acknowledged  before,  or  proved  to,  the  officer  making  the  appoint- 
ment. 

S  6,  Before  any  person  shall  be  appointed  next  friend  for  an  in- 
fant, in  any  suit  to  recover  any  debt  or  damages,  be  shall,  if  required 
by  the  officer  to  whom  application  for  such  appointment  shall  be 
made,  execute  a  bond  to  such  infant,  in  a  penalty  at  least  double  the 
amount  claimed  in  such  suit,  wi&  such  sureties  as  shall  be  approved 
by  such  officer,  conditioned  that  such  next  friend  shall  duly  accoont 
to  such  infant  for  all  monies  which  may  be  recovered  in  such  suit 

S  6.  Such  bond  shall  be  delivered  to  such  officer  before  the  ap- 
pointment shall  be  made,  and  shall  be  by  him  filed  in  the  office  pf  the 
surrogate  of  the  county  in  which  such  infant  resides ;  and  such  officer 
shall  be  entitled  to  demand  and  receive  from  such  next  friend,  the 
fee  allowed  to  the  surrogate  for  filing  such  bond,  to  be  paid  to  him* 

S  7.  The  order  for  the  appointment  of  a  next  friend,  shall  be  filed 
in  the  office  of  a  clerk  of  the  court,  before  any  bill  or  declaration 
shall  be  filed  in  such  cause. 

S  8.  Afler  the  issuing  of  process  against  any  infant  defendant,  by 
which  he  shall  have  been  arrested,  the  suit  shall  not  be  any  forther 
prosecuted,  until  a  guardian  for  such  infant  be  appointed. 

S  9.  Such  appointment  shall  be  made  upon  the  request  of  sack 
defendant,  and  on  the  written  consent  of  any  competent  person  pro- 
posed as  guardian,  by  any  judge  of  the  court,  or  by  any  judge  or 
commissioner  authorised  to  perform  the  duties  of  a  judge  of  socn 
court,  in  vacation ;  and  shall  be  filed  in  the  office  of  a  clerk  pf  ^ 
court,  before  any  plea  by  such  infant  shall  be  filed. 


(8)  1  R.  L.  p.  87,  §  25.    (4)  lb.  p.  416,  §  2. 
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S  10.  If  su<^h  inlBemt  defendftnt  neglect,  for  twenty  days  after  the    ast.  i. 
fetum  day  of  the  process  by  which  he  was  arrested,  to  procure  the  ^!^^^^^^^^ 
appointment  of  a  guardian  to  defend  the  suit,  the  plaintiff  may  obtain  to<»"H* 
an  order  from  a  jiM%e  of  the  court,  requiring  such  iniant  to  procure 
the  ^>pointment  of  a  guardian,  within  ten  days  after  service  of  such 
order. 

2  11.  If  a  guardian  be  not  appointed  within  the  time  q;)ecified  in  ib. 
such  order,  the  judge  or  officer  granting  the  same,  shall  appoint  some 
discreet  person  to  be  guardian  tot  such  in&nt,  in  the  defence  of  such 
suit. 

S 12*  No  peraon  appointed  guardian  for  the  purpose  of  defending  a  Liability  for 
suit  against  an  infiuit,  diall  be  liable  for  the  costs  of  such  suit,  unfess  ^^*^^ 
specially  chained  by  the  order  of  the  court  fer  some  personal  miscon- 
duct in  such  cause. 


TITLE   III.  ISteonlhe 

MDM  rahjMt , 
OF  SUITS  BY  AND  AGAINST  EXECUTORS  AND  ADMINISTRATORS,  AND  ute,  p^  fl^ 

AGAINST  HEIRS  DEVISEES  AND  LEGATEES.  Siid^part]    ' 

AaT.  1. — Of  suits  by  and  against  executors  and  administrators. 
Aar.  fL — Of  suits  by  and  against  legatees,  and  againit  next  of  Un,  heirs  and  derisees^ 
and  between  Iwirs  and  devisees. 

▲BTICLE  FnStST. 

Of  Suits  by  and  against  Executors  and  Administrators. 

Sxc.  1.  Actions  for  wrongs  may  be  brought  by  and  against  exeeutors,  Ac. 
2.  Certain  aetions  exeepted  from  last  section. 
8^  Executors,  ke.  not  to  be  held  tobail^exoept  tot  iVaste. 
4.  Nor  then  without  special  order, 
a.  Appeannee  by  one  of  serenl  exeenton,  &e. 

6.  ESbct  of  judgment  apen  execaton.  Sot.  not  appealing. 

7.  Usual  remedies  to  bring  in  executors,  Ste.  not  affected. 

8.  Limitation  of  aetions  against  executors.  Ice.  extended. 

9.  Also  of  actions  by  executors,  Ice.  extended. 

10.  Liability  of  executors,  &c.  forfrlse  pleading,  abolished. 

11.  Bgecmtow  of  eseealors,  not  to  have  any  rights  as  saeh. 

i        12.  Jadgflients  against  executors  not  to  bind  real  estate  of  testator,  Ac. 
18.  Executions  upon  judgments,  by  subsequent  executors,  &e. 
14.  How  fiur  their,  iniFetatoty  may  be  rebutted  by  proef. 
16.  For  what  demands,  executors,  Ac.  to  be  liable. 

16.  Ekecutors,  Ac.  not  to  be  depriyed  of  proofs  they  may  now  make. 

17.  Executors  of  their  own  wrong  abolished;  liable  as  trespassers. 

18.  Rig^,  Ac.  of  administrators  de  bonis  non. 

$  1.  For  wrongs  done  to  the  property,  rights  or  interests  of  another,  Aeuom  for 
for  which  an  actbn  might  be  maintained  against  the  wrong-doer,  ^"^'^ 
such  action  may  be  brought  by  the  person  injured,  or  after  his  death, 
by  his  executors  or  administrators,  against  such  wrong-doer,  and  af- 
ter his  death  against  his  executors  or  administrators,  in  the  same 
manner  and  with  the  like  effect  in  all  respects,  as  actions  founded 
upon  contracts. 
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TITLE  3.       ^2.  But  the  preceding  section  shall  not  extend  to  actions  for 
^ll^^^^^^  slander,  for  libel,  or  to  actions  of  assault  and  batterj,  or  fidse  impri- 
sonment, nor  to  actions  on  the  case  for  injuries  to  the  person  aS  tbe 
plaintiff,  or  to  the  person  of  the  testator  or  intestate  of  any  executor 
or  adnoinistrator. 

btSif""'^  S  3.  No  executors  or  administrators  shall  be  held  to  bail,  in  any 
action  against  them,  in  their  representative  character,  unless  such  ac- 
tion be  brought  to  charge  them  with  waste. 

ifaK  ouapeciai  $  4,  Nor  shall  they  be  held  to  bail  in  such  action,  unless  upon  an 
order  of  a  judge  of  the  court  in  which  such  action  shall  be  brought, 
founded  upon  an  affidavit  of  the  iacts  and  circumstances  to  support 
such  charge. 

AppMruieo       ^  5.  In  actions  airainst  several  executors  or  administrators,  thev 

bv  oDo  of  so* 

T«rai  execQ-  shall  all  bo  considcrod  as  one  person  representing  their  testator  or  ia- 
testate ;  and  such  of  them  as  shall  be  first  served  with  process,  or 
as  shall  first  appear  in  the  action,  shall  answer  the  plaintiff.  Judg- 
ment shall  be  rendered,  and  in  the  cases  where  execution  may  be  is- 
sued against  the  property  of  the  testator  or  intestate,  it  shall  be  award- 
ed against  such  as  idiall  have  appeared,  and  the  others  named  in  die 
first  process,  in  the  same  manner  as  if  they  had  all  appeared.^ 

Eflbet  of  ^  6.  But  no  judgment  rendered  in  such  action,  by  default  or  odier- 

wise,  shall  be  deemed  evidence  of  any  admission  of  assets,  in  the 
hands  of  any  executor  or  administrator,  who  was  not  served  with 
process  in  such  action,  or  who  did  not  actually  appear  therein. 

coottniction      $  7.  The  preceding  section  shall  not  deprive  any  plaintiff  of  the 
Mcii(^.  ^'^  usual  remedies,  to  bring  into  court  all  the  executors  or  administra- 
tors against  whom  the  action  is  brought.^ 

LimiiAUon  of     g  g.  Thc  term  of  eighteen  months  after  tbe  death  of  any  testator 
gaiotttbem.  or  intostato,  shall  not  be  deemed  any  part  of  the  time  limited  by  law 
for  the  commencement  of  actions  against  his  executors  or  adminis- 
trators. 

b***thiii!'^'*"  S  9.  The  time  which  shall  have  elapsed  between  the  death  of  any 
person,  and  the  granting  of  letters  testamentary  or  of  administration, 
on  his  estate,  not  exceeding  six  months,  and  the  period  of  six  mcmths 
after  the  granting  of  such  letters,  shall  not  be  deemed  any  part  of  the 
time  limited  by  any  law  for  the  commencement  of  actions,  by  execu- 
tors or  administrators. 

Fabe  i>io4d-  g  10,  jjo  cxccutor  or  administrator  shall  be  made  personally  lia- 
ble for  any  debt,  damages  or  costs,  by  reason  of  his  having  pleaded 
any  false  plea. 

Exocutoraof  S  11.  An  executor  of  an  executor,  shall  have  no  authority  to  com' 
mence  or  maintain  any  action  or  proceeding  relating  to  the  estate,  el- 

(5)  1  R.  L,  p.  818,  §  12. 


exicuton. 


GHAP,  vui.]     THE  STATE  OF  NEW-YORK.  449 

fectsor  right3  of  the  testator  of  the  first  executor,  or  to  take  any  charge    art.  i. 
or  control  thereof,  as  such  executor.  v^v^^ 

S  12.  The  real  estate  which  belonged  to  any  deceased  person,  ^Ijjj^jj^^jj' of 
shall  not  be  bound,  or  in  any  way  affected,  by  any  judgment  against 
his  executors  or  administrators,  nor  shall  it  be  liable  to  be  sold,  by 
virtue  of  any  execution  issued  upon  such  judgment.® 

S  IS,  Any  subsequent  executors  or  administrators,  shall  have  exe-  ExccitUon  on 
cution  upon  any  judgment  that  may  have  been  recovered  by  any  per-  raenu. 
son  who  preceded  them  in  the  administration  of  the  same  estate,  with- 
in one  year  from  the  time  of  the  docketing  of  such  judgment,  without 
reviving  the  same  by  scire/acias,  and  without  any  other  proceeding 
to  give  notice  to  the  defendant  in  such  judgment. 

S  14.  In  any  action  against  executors  or  administrators,  in  which  Rehutuos  m 
the  fact  of  their  having  administered  the  estate  of  their  testator  or  ^*^"^"^** 
intestate,  or  any  part  thereof,  shall  come  in  issue,  and  the  inventory 
of  the  property  of  the  deceased,  made  and  filed  by  them,  shall  be  giv- 
en in  evidence,  the  plaintiff  or  defendant  may  rebut  the  same  by  prpof, 

1.  That  any  property  or  effects  have  been  omitted  in  such  inven- 
tory, or  were  not  returned  therein  at  their  true  value: 

3.  That  such  property  has  perished  or  been  lost,  without  the  fault 
of  such  executor  or  administrator,  or  that  it  has  been  fairly  sold  by  them 
at  private  or  public  sale,  at  a  less  price  than  the  value  so  returned ; 
or  that  since  tne  return  of  the  inventory,  such  property  has  deteriorat- 
ed or  enhanced  in  value. 

S  15.  In  every  such  action,  the  defendants  shall  not  be  charged  for  Liability  for 
any  demands  or  rights  in  action  specified  in  their  inventory,  unless  it 
appear  that  such  demands  or  rights  have  been  collected,  or  might  have 
b^n  collected  with  due  diligence. 

8  16.  The  two  last  sections  shall  not  be  construed  to  vary  any  rules  constniciion 
of  evidence  in  respect  to  any  proof  which  an  executor  or  administrator  ?octiJ>M."^ 
^y  now  make  by  law. 

S  17.  No  person  shall  be  liable  to  an  action  as  executor  of  his  own  Expcutonof 
^ong,  for  having  received,  taken  or  interfered  with,  the  property  or  wrong. 
effects  of  a  deceased  person;  but  shall  be  responsible  as  a  wrong-doer 
in  the  proper  action  to  the  executors,  or  general  or  special  administra- 
tors, of  such  deceased  person,  for  the  value  of  any  property  or  effects  so 
token  or  received,  and  for  all  damages  caused  by  his  acts,  to  the  es- 
tate of  the  deceased. 

5  18.  When  administration  of  the  effects  of  a  deceased  person.  Right*,  &c. 
^hich  shall  have  been  left  unadministered  by  any  previous  executor  uaxonS^bO' 
or  administrator  of  the  same  estate,  shall  be  granted  to  any  person, 
such  person  may  bring  a  writ  of  error  upon  any  judgment  obtained 
against  such  previous  executor  or  administrator  of  the  same  estate,  or 

(6)1R.  L.p.  813.  §14. 
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TITLE  X  against  the  original  testator  or  intestate;  and  shall  defend  any  ^t of 
^""^^^^^^^  error  brought  upon  any  such  judgment ;  and  shall  have  the  same  re- 
medies, in  the  prosecution  or  defence  of  any  action,  by  or  against  such 
previous  executors  or  administrators,  and  for  the  collection  and  en- 
,  forcing  of  any  judgment  obtained  by  them,  as  they  would  have  by 

i  law.'' 

I 

ART1CI.E  SECOND. 

Of  Suits  by  and  against  Legatees^  and  against  nexi  of  JSn^ 
Heirs  and  Devisees j  and  between  Heirs  and  Devisees. 

Ssc  19.  Referenee  of  ■nitfl  by  legatees  against  executors. 

20.  Proceedings  and  powers  of  referees. 

21.  Costs,  how  and  bj  whom  to  be  paid. 

22.  Action  for  further  assets;  proceedings. 
28.  How  actions  against  next  of  kin  may  be  brought. 

24.  Recovery  in  such  action;  when  apportioned. 

25.  Ckmtribution  may  be  compelled. 

26.  How  actions  against  legatees  may  be  brought. 

27.  Requisites  to  recorery  in  such  action. 

28.  Recoyery  how  apportioned  among  sereral  legatees. 

29.  Apportionment  of  costs  against  relatives  and  legatee*. 
SO.  Judgment  to  express  the  amount  recovered  against  each. 

81.  Payment  of  his  share  by  one,  to  exonerate  him. 

82.  Heirs  and  devisees  how  far  liable  for  debts  of  ancestor. 
88  &  84.  But  heirs  not  liable  until  personal  assets  exhauatedy  &e. 
86.  Express  directions  of  will  not  to  be  affected. 

86.  Creditorto  establish  liability  of  heirs. 

87.  Orderof  payment  of  debts  of  ancestor. 

88.  Preference  to  debts  of  same  class,  &e. 

89.  Prior  debts  and  tho^e  of  same  class,  may  be  shown. 

40.  When  recovery  to  be  had  for  proportion  of  debt. 

41.  Payment  of  certain  debts  may  be  shown,  &c. 

42.  Suits  at  law  against  heirs  abolished;  remedy  in  equity. 
48.  Such  suits  not  to  be  delayed  by  infancy  of  heirs,  &c. 
44.  In  such  suits,  biU  to  specify  real  estate  descended. 
46.  Defence  thereto  by  heirs. 

46.  Proceedings  to  ascertain  value  of  land  descended. 

47.  When  debt  to  be  levied  of  real  estate  descended. 

48.  Such  decree  to  have  preference  over  judgments,  &c.  individnally. 

49.  Liability  of  heir,  where  lands  have  been  claimed. 

60.  Order  of  liability;  defence  by  heir. 

61.  Land  aliened,  &c.  not  affected  by  decroe  against  heir. 

62.  Recoveries  against  several  heirs,  &c.  how  apportioned. 

63.  Costs  also;  decree  to  specify  sum  recovered  against  each. 

64.  Executions  against  infant  heirs,  to  be  stayed  one  year,  &c. 
66.  Endorsements  to  be  made  on  execution. 

66.  Requisites  to  render  devisees  liable. 

67.  For  what  deficiencies  liable. 

68.  Two  last  sections  not  to  affect  express  directions  of  a  wiU. 

69.  Creditor  to  establish  facts,  &c.  to  ronder  devisee  liable. 

60.  Provisions  concerning  heirs,  extended  to  devisees. 

61.  Liability  in  case  of  aliening  land  devised. 
62  &  63.  Remedy  of  child  born  after  making  a  will  for  his  sharo. 

64.  Power  of  chancery  to  compel  distribution  and  contribution. 

65.  Also  to  compel  contribution  by  devisee. 

66.  Foregoing  provisions  to  apply  to  certain  witnesses  to  wills. 

JlSSs^tou       3  19.  Whenever  an  action  shall  be  brought  by  any  legatee  against 

r  efsrrsd.       ^^  executor  Of  administrator,  and  the  want  of  assets  to  pay  all  the  debts 

of  the  deceased,  and  all  the  legacies  bequeathed  by  him  or  any  of  tbem^ 

(7)  1 R.  L.  p.  812,  §  9. 
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shall  be  pleaded,  the  cause  shall  be  referred  to  referees,  to  examine  the    art.  3. 
accounts,  of  the  defendants,  and  to  hear  and  report  upon  the  allega-  ^^^""^^^^^ 
tions  and  proofs  of  the  parties  in  respect  to  such  plea.^ 

S  20.  Such  referees  shall  proceed  in  the  manner  provided  by  law  Procttedio^, 
in  respect  to  references  of  actions  in  which  there  is  a  long  account;  fereM.'*" 
and  all  the  provisions  of  law  in  relation  to  such  references,  shall  apply 
to  referees  appointed  pursuant  to  the  last  section,  and  to  their  proceed- 
ings, and  the  judgment  thereon. 

S2I.  In  such  cases,  the  costs  of  the  action,  or  of  either  party,  shall  cottsof  miL 
be  paid  as  the  court  may  direct,  out  of  the  estate  of  the  deceased,  or 
by  the  defendants  personally,  if  their  refusal  to  pay  such  legacy  or  their 
defence  of  the  action,  shall  appear  to  have  been  unreasonable.^ 

S  22.  If  the  plaintiff  in  such  suit  shall  recover  only  part  of  his  de-  Further  oa- 
mand,  for  the  want  of  assets  in  the  hands  of  of  the  defendants,  and  as- 
sets shall  afterwards  come  to  their  hands,  he  shall  have  a  new  action 
for  the  recovery  thereof,  or  of  the  proportionate  share  thereof,  to  which 
he  may  be  entitled;  and  the  same  proceedings,  in  all  respects,  shall 
be  had  in  such  action.^ 

S  23.  Actions  against  the  next  of  kin  of  any  deceased  person,  to  re-  Actiom  a. 
cover  the  value  of  any  assets  that  may  have  been  paid  to  them  by  an  of  ^to- 
executor  or  administrator,  may  be  brought  against  all  of  the  said  re- 
latives jointly,  or  one  or  more  of  them,  for  the  amount  received  by  each 
of  them. 

S  24.  In  such  action,  the  plaintiff  shall  be  entitled  to  recover  the  Rocovery 
value  of  all  the  assets  received  by  all  the  defendants  in  the  suit,  if  ne- 
cessary to  satisfy  his  demand;  and  the  amount  of  the  recovery  shall 
be  apportioned  among  the  defendants,  in  proportion  to  the  value  of  the 
assets  received  by  each  ;  and  no  allowance  or  deduction  shall  be  made 
from  such  amount,  on  account  of  there  being  other  relatives  to  whom 
useia  have  also  been  delivered. 

S  25.  Any  one  of  the  next  of  kin,  against  whom  a  recovery  shall  contribu- 
be  had  pursuant  to  the  preceding  sections,  may  maintain  an  action 
^inst  all  the  other  relatives  of  the  testator,  to  whom  any  such  assets 
toay  have  been  paid,  jointly,  or  against  any  of  them  separately,  for  a 
just  and  equal  contribution  ;  and  shall  be  entitled  to  recover  of  each 
defendant,  such  an  amount  as  shall  be  in  the  same  proportion  to  the 
whole  sum  collected  of  the  plaintiff,  as  the  value  of  Uie  assets  deliver- 
^  to  such  defendant,  bore  to  the  value  of  all  the  assets  delivered  to 
dl  the  relatives  of  the  deceased. 

S  26.  Actions  by  creditors  of  any  deceased  persons,  to  recover  the  Aetions  t. 
value  of  any  assets  that  may  have  been  paid  by  any  executor  or  ad-  ^ 
nnnistrator  to  any  legatees  of  their  testator,  may  be  brought  against 
&U  of  such  legatees  jointly,  or  against  any  single  legatee  separately. 

(8)  1 R.  L.  p.  315,  §  20. 
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TITLE  3.       3  27.  In  such  action,  the  plaintiff  shall  not  be  entitled  to  recover, 
unless  ho  shows, 


recovery  ia        1.  That  no  asscts  wcfc  dcHveved  by  the  executor  or  administrator 
of  the  deceased,  to  his  next  of  kin :  or, 

2.  That  the  value  of  such  assets  has  been  recovered  by  some  other 
creditor :  or, 

3.  That  such  assets  are  not  sufficient  to  satisfy  the  demand  of  the 
plaintiff: 

And  in  the  last  case,  he  shall  bo  entitled  to  recover  only  the  defi- 
ciency. 

iiov  .T :'.-.      S  28.  The  whole  amount  which  the  plaintiff  shall  be  entitled  tore- 
tioriDd.        cover,  shall  be  apportioned  among  all  the  legatees  of  the  testator,  in 
proportion  to  tlie  respective  amounts  of  their  several  legacies ;  and 
such  proportion,  only,  shall  be  recovered  of  each  legatee. 

Apporiioh        S  29.  If  any  action  be  brought  against  several  relatives  jointly,  or 
incDtofcuata.  against  scvcral  legatees  jointly,  for  assets  delivered  to  them,  if  a  re- 
covery be  had  against  them,  the  costs  of  such  action  shall  be  appor- 
tioned among  the  several  defendants,  in  proportion  to  the  amount  of 
the  debt  or  damages  recovered  against  each  of  them. 

Form  of  ^  ^^'  ^^  ©vory  such  action,  the  judgment  shall  express  the  amount 

judginoni.     recovered  against  each  defendant,  for  debt  or  damages,  and  costs;  and 
the  execution  issued  thereon,  shall  correspond  to  such  judgment 

iiowoxono-      S  31.  In  case  of  any  judgment  against  several  relatives  of  a  testa- 

ratodfromit.  (Q|.^  Of  against  scvoral  legatees,  the  payment  or  satisfaction  of  the 

amount  recovered  against  any  one  of  the  defendants,  shall  discharge 

such  defendant,  and  sliall  exonerate  him  and  his  property  from  such 

judgment,  and  from  the  execution  thereon. 

i/iabiiii  or  ^  ®^*  '^®  ^G^T^  of  every  person  who  shall  have  died  intestate,  and 
del'LlM  ^®  ^®^^^  ^^^  devisees  of  any  person  who  shall  have  died  after  the 
•making  of  his  last  will  and  testament,  shall  respectively  be  liable  for 
the  debts  of  such  person,  arising  by  simple  contract  or  by  specialty,  to 
the  extent  of  the  estate,  interest  and  right,  in  tho  real  estate  which 
shall  have  descended  to  them,  from,  or  been  devised  to  tliem  by,  sucH 
person.* 

f,.     .    .1       S  33.  But  snch  heirs  shall  not  be  liable  for  any  such  debt,  unless 

ID.  not  until  111  iti 

J^mS*   ^^  appear  that  the  personal  assets  of  the  deceased  were  not  suffi- 

cient to  pay  and  discharge  the  same ;  or  that  afler  due  proceedings  be- 
fore the  proper  surrogate's  court,  and  at  law,  the  creditor  has  been 
unable  to  collect  such  debt,  or  some  part  thereof^  from  the  personal 
representatives  of  the  deceased,  or  from  his  next  of  kin  or  legatees. 

S  34.  In  case  the  personal  assets  were  sufficient  to  pay  a  part  oi 
meat.         such  debt,  or  in  case  a  part  thereof  shall  have  been  collected  as  in  the 

(9)  1  R.  L.  p.  316,  §  1. 
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last  section  mentioned,  the  heirs  of  such  deceased  person  shall  be  Ha*    art.s. 
ble  for  the  residue  unpaid  or  uncollected.  v-^v%i/ 

S  35.  But  the  two  last  sections  shall  not  aflect  or  impair  the  lia-  conatmetion 
bility  of  heirs  for  any  debt  of  their  ancestor,  where  such  debt  was,  by  J^^j!*^ 
his  will  expressly  charged  exclusively  upon  the  real  estate  descended 
to  such  heirs ;  or  where  such  debt  is,  by  such  will,  expressly  directed 
to  be  paid  out  of  the  real  estate  descended,  before  resorting  to  the  per- 
sonal estate. 

$  36.  It  shall  be  incumbent  on  the  creditor  seekinir  to  charfi^e  any  Proof  of 
heirs,  to  show  the  facts  and  circumstances  herem  required  to  render 
tbem  liable. 

S  37.  In  cases  where  the  next  of  kin,  legatees,  heirs  and  devisees,  ordorinpaj- 
are  liable  for  the  debts  of  their  ancestors,  as  herein  provided,  they 
shall  give  preference  in  the  payment  of  the  same,  and  shall  be  liable 
therefor,  in  the  following  order  : 

1 .  Debts  entitled  to  a  preference  under  the  laws  of  the  United  States : 

s.  Judgments  docketed,  and  decrees  enrolled  against  their  ances- 
tor, according  to  the  priority  thereof  respectively  : 

3.  Recognizances,  bonds,  sealed  instruments,  notes,  bills,  and  un- 
liquidated demands  and  accounts. 

S  38.  No  preference  shall  be  given  by  any  next  of  kin,  legatee.  Preference  cr 
heir  or  devisee,  to  any  debt  over  other  debts  of  the  same  class,  except 
those  specified  in  the  second  class  of  the  last  section ;  nor  shall  a  debt 
<lue  and  payable,  be  entitled  to  a  preference  over  debts  not  due ;  nor 
shall  the  commencement  of  a  suit  against  any  next  of  kin,  legatee, 
^  or  devisee,  for  the  recovery  of  any  debt,  entitle  such  debt  to  any 
pv^rence  over  others  of  the  same  class. 

S  39.  The  next  of  kin,  legatees,  heirs  and  devisees,  may  show  that  Defence  by 
there  are  debts  of  a  prior  class  unsatisfied,  or  that  there  are  unpaid  ' 
<lebts  of  the  same  class  with  that  on  which  the  suit  is  brought ;  and 
if  it  appear  that  the  value  of  the  personal  property  delivered  to  them, 
^  of  the  real  estate  descended  or  devised  to  them,  does  not  exceed  the 
debts  of  a  prior  class,  judgment  shall  be  rendered  in  their  £tvor. 

5  40.  If  the  personal  property  delivered  to  such  next  of  kin  or  le-  Recovery  of 
gatees,  or  if  the  real  estate  descended  or  devised  to  such  heirs  and 
devisees,  exceeds  the  amount  of  debts  which  are  entitled  to  a  prefer- 
ence over  the  debt  for  which  the  suit  is  brought,  judgment  shall  be 
^ndered  against  them  only  for  such  a  sum  as  shall  be  a  just  propor- 
tion to  the  other  debts  of  the  same  class  with  that  on  which  the  suit  is 
brought. 

S41.  If  any  debt  of  a  prior  class  to  that  on  which  the  suit  is  Evidence  of 
Drought,  or  of  the  same  class,  shall  have  been  paid  by  any  next  of 
km,  legatees,  heirs  or  devisees,  they  may  give  evidence  of  such  pay- 
'^ent ;  and  the  amount  of  the  debts  so  paid,  shall  be  estimated  in  as- 
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ed ;  or  made  payable  exclusively  by  such  devisee,  by  the  terms  of 
the  will ;  or  made  payable  out  of  the  estate  devised,  before  resortiiig 
to  the  personal  estate  or  to  any  other  real  estate  descended  or  devised. 

S  59.  It  shall  be  incumbent  on  the  creditor  seeking  to  charge  any 
devisees,  to  show,  on  the  trial,  the  facts  and  circumstances  herein  re- 
quired to  render  them  liable. 

S  60.  The  provisions  herein  contained,  with  regard  to  heirs,  and  (a 
proceedings  by  and  against  them,  and  to  decrees  and  executions  against 
them,  shall  be  applicable  to  suits  and  proceedings  against  devisees, 
who  shall,  in  like  manner,  be  sued  jointly. 

S  61.  Devisees  shall  be  liable,  in  the  same  manner  and  to  the  same 
extent,  as  heirs,  notwithstanding  they  may  have  aliened  the  real  es- 
tate devised,  before  suit  brought  against  them ;  but  no  real  estate 
aliened  in  good  faith  by  any  devisee,  before  the  commencement  of  a 
suit  against  him,  shall  be  liable  to  execution  upon,  or  in  any  manner 
aflfected  by,  a  decree  against  such  devisee.  ^^ 

S  62.  In  cases  where,  by  the  provisions  of  any  statute,  a  child  born 
after  the  making  of  a  will,  shall  be  entitled  to  succeed  to  a  portion  of 
the  testator's  real  and  personal  estate,  such  child  shall  have  the  same 
rights  and  remedies  to  compel  a  distribution  of  the  personal  estate, 
and  a  partition  of  the  real  estate,  as  are  provided  by  law  for  next  of 
kin  and  for  heirs ;  and  shall  in  all  respects  be  liable,  in  the  same  man- 
ner and  to  the  same  extent,  to  the  creditors  of  his  ancestor,  in  respect 
to  the  personal  property  delivered  to  him,  and  the  real  estate  descend- 
ed to  him,  as  are  herein  prescribed  in  relation  to  next  of  kin  and  heirs. 

S  63.  Such  child  shall  be  authorised  to  recover  of  the  legatees  who 
may  have  received  any  property  or  effects  of  the  testator,  the  portion 
of  such  property  or  effects  to  which  he  may  be  entitled,  by  an  action 
of  replevin,  or  of  trover  or  assumpsit,  as  the  case  may  require ;  and 
shall  also  be  entitled  to  recover  of  the  devisees  of  any  real  estate  un- 
der the  will  of  the  testator,  such  portion  of  such  real  estate  as  shall  be- 
long to  him. 

S  64.  In  cases  where  a  distribution  of  such  personal  estate  shall 
not  have  been  made  by  the  surrogate,  to  any  such  child  born  after  the 
making  of  a  will,  the  court  of  chancery  shall  have  power  to  compel 
the  same ;  and  the  said  court  shall  have  power  also  to  compel  just  and 
equal  contribution  by  the  legatees  under  such  will,  to  make  up  the 
portion  of  personal  property  to  which  such  child  shall  be  entitled. 

S  65.  The  court  of  chancery  shall  also  have  power  to  compel  par- 
tition between  the  devisees  of  any  real  estate,  and  such  child  so  enti- 
tled to  a  portion  of  such  real  estate,  so  as  to  enforce  a  just  and  pro- 
portionate contribution  by  each  devisee. 


(U)  IR.  L.  p817,§6. 
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S  66.  The  foregoing  provisions  relative  to  a  child  born  after  the    aet.  i. 
making  of  a  will,  shall  apply  equally  in  all  respects  to  every  person  ^j^^^^^^^ 
who,  being  a  witness  to  a  will,  shall  be  entitled  by  the  provisions  of  ^"^.*«- 
any  statute,  to  recover  any  portion  of  the  personal  or  real  estate  of  the 
testator,  from  the  legatees  and  devisees  named  in  such  will. 


TITLE  IV. 

OF  PROCEEDINGS  BT  AND  AGAINST  CORPORATIONS,  AND  PUBUC 
BODIES  HAVING  CERTAIN  CORPORATE  POWERS,  AND  BY  AND 
AGAINST  OFFICERS  REPRESENTING  THEM. 

Ab.t.  1. — Of  proceedings  by  and  against  corporations,  in  courts  of  law. 
Aarr.  C — Of  proceodiDgs  agaiiMt  eorpofatlons,  in  equity. 
Art.  3w— Of  the  ToluDtaiy  dtssdiition  of  corporations. 

AjLT.  4« — Of  proceedings  by  and  against  public  bodies,  having  certain  corporate  powers, 
and  by  and  against  the  officers  representing  then. 

ABTICIiE  FIBST. 

Of  Proceedings  by  arid  against  CorporatianSy  in  Courts  of 

Law. 

Skc.  1.  Forel^i  corporations  may  toe,  on  giring  seeurity. 

2.  Except  actions  foonded  on  yiolations  of  oar  own  statntes. 

8.  When  exisieaee  of  dooMstie  eoiporation,  to  be  proved. 
4*  Process  against  eorpo^tions,  teste,  letam,  fcc. 

5.  How  to  be  served. 

fk  Appeannee- of  defendants  wlien  to  be  entered. 

7.  Declaration  may  be  for  canse  accru^g  after  teste  of  process. 

S.  In  certain  cases,  jadgment  may  be  applied  for  at  first  term. 

9.  Jad0n«Btto  be  rcq^cnd  wless  gooA  ddeaee  appear. 

10.  When  iflUBiediate  reference  to  be  ordered. 

11.  Issues  of  bet  and  of  law  to  hare  preference  in  trials  and  argoments. 
]&  Bste  of  damages  to  be  lecoyeaed  against  biks. 

18.  In  pleading,  not  necessary  to  set  forth  acts  of  iacorporation,  &e. 
14.  Mistake  in  naninga  corporation,  how  wai 
16.  Saits  against  foreign  corporations,  ma|: 


Id.  By  whom  to  be  imed;  its  oontents 
17.  Proof  aecessarf  to  snstain  applieatio 
IS.  What  vouchers  to  be  prodaeed  in  ce, 

19.  One  witness  necessary  to  establish  d 

20.  Bond  to  eecnre  costs  to  be  given,  wh 

21.  General  powers  and  duties  of  sheriff 


Copy  of  General  Rule  adopted  by  the  Supreme  Court, 
Sth  January,  1836. 
**  When  a  writ  sliali  be  brought,  pursuant  to  S . 
R.  St.,  457,  $1,  by  a  foreign  corporfition,  security  \ 
shall  be  given  by  Bond,  executed  by  two  pcrsoas, 
fc^jST  CCTtahTpwisiOT^of  hir  ^«  penalty  of  |500,  conditioned  to  pay  all  costs 

84.  PioeeedingscB  jodgmentforplahitiir.  V  ^  ^^V  ^^  awarded  to  th«  defendant,  which 
29.  Proceedings  when  judgment  is  for  defelSs^y^U  be  filed  with  the  writ  or  declaration,  by 
2B.  Double  costs  and  damages  for  vexatious  k  >^^«^it  shall  be  commenced.  The  defeiid- 
27.  When  defendants  may  appear  and  deiend.\     Xf^cept  to  such  sureties,  and  they  shall 

80.  Apportioning  defendant^  pioperty  among  several  plaintUb. 

S  !•  A  foreign  corporation  created  by  the  laws  of  any  other  state  saHbyf*. 
or  country,  may,  upon  giring  security  for  the  payment  of  the  costs  ot^^^ 
ffut,  prosecute  in  the  courts  of  this  state,  in  the  same  manner  as  cor- 
porations created  under  the  laws  of  this  state. 

S  2.  But  where,  by  the  laws  of  this  state,  any  act  is  forbidden  to  be  szesptioiii.  * 
done  by  any  corporation  or  by  any  association  of  individuals,  without 
TCI.,  n.  68 


456  REVISED  STATUTES  OF  [part  nu 

TTTLB  4.  express  authority  by  law,  and  such  act  shall  have  been  done  by  a  fo- 

"""^^^^^^  reign  corporation,  it  shall  not  be  authorised  to  maintain  any  acticm 

founded  upon  such  act,  or  upon  any  liability  or  obligation,  express  or 

implied,  arising  out  of,  or  made  or  entered  into,  in  consideration  of, 

such  act 

Frooi  ofdo-      $  3.  In  suits  brought  by  a  corporation  created  by  or  under  any  sta- 
raiioir.^^'  tute  of  this  state,  it  shall  not  be  necessary  to  prove  on  the  trial  of  the 
cause,  the  existence  of  such  corporation,  unless  the  defendant  shall 
have  pleaded  in  abatement  or  in  bar,  that  the  plaintiffi  are  not  a  cor- 
poration* 

proeMf  $  4.  The  first  process  for  the  commencement  of  a  suit  against  a 

a<«iiiit  theau  (^^f p^fi^^QQ^  g|i^{  \y^  ^  summous,  except  in  those  cases  where  a  scire 

facias  or  other  process  is  allowed  by  law ;  and  such  process,  and  all 
other  writs  and  process  against  corporations,  may  be  issued  and  test- 
ed on  any  day  in  term,  and  may  be  made  returnable  on  any  day  in 
the  same,  or  the  next  succeeding  term,  in  the  same  manner  as  process 
issued  against  individuals  may  be  issued,  tested  and  returned**' 

How  lerved.  S  5.  Writs  of  summons  and  other  process  jR>r  the  commencement 
of  a  suit  against  a  corporation,  may  be  served  on  the  return  day  of 
such  process,  or  previous  thereto,  on  the  presiding  officer,  the  cashier, 
the  secretary,  or  the  treasurer  thereof;  and  if  there  be  no  such  officer, 
or  none  can  be  found,  such  service  may  be  made  on  such  other  offi- 
cer or  member  of  such  corporation,  or  in  such  other  manner,  a»  the 
cpurt  in  which  the  suit  is  brought,  may  direct.** 

Proceedings      ^  6.  Whou  such  procoss  shall  have  been  returned  duly  served,  the 
thereon.      gppearauce  of  the  corporation  shall  be  entered,  and  the  plaintiff  shall 
proceed  thereupon  in  such  suit,  in  the  same  manner  as  in  personal  ac- 
tions against  natural  persons.*'' 

Deeiarauon.  S  ?•  In  overy  such  actiou,  the  plaintiff  may  declare  on  a  cause  of 
action  which  arose  previous  to  the  commencement  of  the  suit,  al- 
though the  same  may  have  arisen  after  the  teste  of  the  process  by 
which  the  action  was  commenced.*^ 

judcmentat      S  8.  lu  any  such  action  founded  upon  a  note  or  other  evidence  of 

ilM#  #Aven     Jki> 

*  'debt,  for  the  absolute  payment  of  money  on  demand,  or  at  any  parti- 
cular time,  if  it  shall  appear  that  the  first  process  together  with  a  copy 
of  the  declaration  was  served  at  least  twenty  days  before  the  return 
of  such  process,  the  plaintiff  may  file  a  declaration  in  such  suit  on  such 
return  day,  or  on  any  subsequent  day  in  the  same  term,  and  may  ap- 
ply fi>r  judgment.  ^^ 

lb.  ddfonce  S  9.  On  such  application,  the  court  shall  render  judgment  for  the 
plaintiff  as  by  default,  either  interlocutory  or  final,  or  both,  as  the 
case  may  require ;  unless  it  shall  satisfactorily  appear  to  such  court, 

(15)  Laws  of  1817,  p.  21,  §  1.    (16)  lb.  §  2.    (17)  lb.  §  3.    (18)  lb.  §  4.    (19)  Lawa 
ofl829,p.449,§4. 


on  menu. 
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tliBt  0Qch  corporation  has  a  good  and  subBtantial  defence  on  the  merits,    art.  j. 
which  shall  be  disclosed  by  affidavit^  v^^r^/ 

S  10.  If  such  defence  consist  of  a  set-off,  and  be  of  such  a  nature  Refcrenca  or 
that  the  cause  might  be  referred,  the  court  shall  immediately  refer  the  '^^ 
cause  to  the  ckrk  thereof,  or  to  some  other  fit  persons,  to  hear  the 
proofi  of  the  parties,  and  report  thereon ;  and  the  proceedings  there- 
on shall  be  the  same  in  all  respects  as  in  cases  of  reference. 

S  11*  Every  issue  of  fact  joined  in  such  cause,  shall  have  a  pre-PnArence  to 
ference  at  the  court  at  which  it  shall  be  noticed  fer  trial,  to  all  other  a^  *"'"° ' 
causes ;  and  every  case  made,  special  verdict  rendered,  bill  of  exceiv- 
tions  and  demurrer  to  evidence  taken,  on  such  trial,  and  every  issue 
of  law  joined  on  the  pleadings  in  any  such  suit,  shall  have  a  prefe- 
rence in  the  argument  thereof  in  any  court  where  the  same  may  be 
pending.^ 

S  12.  When  judgment  shall  be  rendered  against  any  incorporated  Rateof  dmm 
bank,  for  the  amount  of  any  bills  or  other  evidences  of  debt,  payable  ^11^. 
absolutely,  die  payment  of  which  shall  have  been  refused  by  such 
bank,  and  no  measure  of  damages  shall  be  specified  in  die  act  incor^ 
porating  such  bank,  the  plaintiff  shall  recover  interest  on  such  amount 
from  the  time  of  such  refusal,  at  the  rate  of  ten  per  cent,  a  year,  in- 
stead of  the  rate  of  interest  established  by  law.^^ 

S  IS.  In  actions  by  or  against  any  corporation  created  by  or  under  R^ttng  aeti 
any  law  of  this  state,  it  shall  not  be  necessary  to  recite  the  act  or  acts  ^J^'^'^ 
of  incorporation,  or  the  proceedings  by  which  such  corporation  was 
created,  or  to  set  forth  the  substance  thereof,  but  the  same  may  be 
pleaded  by  reciting  the  title  of  such  act,  and  the  date  of  its  passage. 

S  14.  In  suits  or  proceedings  by  or  against  any  corporation,  a  mis-  Miatakt  in 
tab  in  the  naming  of  such  corporation,  shall  be  pleaded  in  abate-  ^SlSlSS^' 
ment;  and  if  not  so  pleaded,  shall  be  deemed  to  have  been  waived. 

S  15.  Suits  brought  in  the  supreme  court  by  a  resident  of  this  state,  ^^^^^^ 
agidnst  any  corporation  created  by  or  under  the  laws  of  any  other  ;|S^"^|!^ 
state,  government  or  country,  for  the  recovery  of  any  debt  or  dama-  ^*^*^^  . 
ges,  may  be  commenced  by  attachment. 

S  16.  The  court,  or  any  judge  thereof  in  vacation,  and  any  ofiicerB,  whom  it- 
authorised  to  perform  the  duties  of  such  judge,  in  vacation,  may,  on  the  "'°^' 
application  of  the  plaintiff,  issue  such  attachment  to  the  sheriff  of  the 
county  in  which  any  property  of  such  corporation  may  be,  command- 
ing him  to  attach  and  safely  keep  all  the  estate,  real  and  personal,  of 
such  corporation. 

S  n.  Such  application  shall  be  in  writing,  and  shall  be  occowipa-p^^f,^,,^. 
nied  by  the  affidavit  of  the  plaintiff,  or  one  of  the  plaintiffs,  specifying  *^»  **• 
the  Bum  in  which  such  corporation  is  indebted  to  him,  over  and  above 

(20)  Lmri  of  1829,  p.  449,  Q4.    (21)  L«wt  oflSIS, p.  241!,  § 8. 
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TITLE  4.  all  discounts ;  or  specifying  the  amount  of  damages  to  which  he  dull 

claim  to  be  entitled. 


vouehm  in      ^  18.  If  sucb  Buit  bo  for  th0  recovery  of  a  debt,  the  original  secu- 

'  rity  if  any,  ahall  be  produced  at  the  time  of  making  such  application, 

and  a  copy  thereof  shall  be  annexed  to  the  affidavit :  if  there  be  no 

written  security,  then  the  original  accounts  shall  in  like  manner  be 

produced,  and  a  copy  thereof  be  annexed  to  the  affidavit 

When  wiu       S  19.  If  such  suit  be  for  the  recovery  of  any  damages,  the  facts  and 

'^  ^     '  circumstances  to  estafolidi  the  grounds  of  such  claim,  and  the  amount 

thereof,  shall  be  proved  by  the  affidavit  of  at  least  one  disinterested 

Bond  for         S  SO.  Bcforo  such  attachment  shall  issue,  a  bond  shall  be  executed 
^^  by  or  on  behalf  of  the  plaintiff,  to  the  defendants,  in  the  penalty  of  two 

hundred  and  fifty  dollars,  with  sureties  to  be  approved  by  the  officer 
to  whom  the  application  is  made,  conditioned  to  pay  all  costs  which 
shall  be  awarded  against  such  plaintiff  in  such  suit,  which  bond  shall 
be  filed  by  the  officer  receiving  the  same,  m  the  office  of  a  clerk  of  the 
court 

Powmof  S2\.  The  sheriff  to  whom  such  attachment  shall  be  directed  and 
delivered,  shall  proceed  thereon  in  all  respects,  in  the  manner  prescrib- 
ed by  law  in  case  of  attachments  against  bbsent  debtors,  shall  make  and 
return  an  inventory,  aiid  shall  keep  the  property  seized  by  him,  or  the 
proceeds  of  such  as  shall  have  been  sold,  to  answer  any  judgment  which 
may  be  obtained  in  such  suit. 

Proeaedinft  $  S3.  If  any  property  so  seized  shall  be  perishable,  or  if  any  part 
eaies.  of  it  be  claimed  by  any  other  person  than  such  corporation,  or  if  any 
part  of  it  consist  of  a  vessel  belonging  to  any  port  or  place  in  this  state^ 
or  any  of  the  United  States,  or  of  any  foreign  vessel,  or  of  any  share  or 
inttt^st  in  any  vessel,  the  same  proceedings  shall  be  had  in  all  respects, 
as  are  provided  by  law  upon  attachments  against  absent  debtors. 

lb.  §  23.  Any  bond  required  in  any  euch  case  to  be  given  by  a  peti- 

tioning creditor,  may  be  given  by  the  plaintiff  in  the  suit;  and  any- 
bond  required  to  be  given  to  the  sheriff  serving  such  attachment,  shall 
be  held  for  the  benefit  of  the  plaintiff  in  such  suit 

prooeedingt  S  2i»  lu  caso  judgment  be  rendered  for  the  plaintiff  in  any  such  suit, 
ro°r  plJutiff.  and  an  execution  be  awarded  thereon,  the  sheriff  shall  assign  to  the 
plaintiff  any  bond  taken  by  him  in  the  course  of  the  proceedings,  shall 
pay  over  to  such  plaintiff  the  proceeds  of  all  sales  of  perishable  pro- 
perty, or  of  any  vessel  or  share  or  interest  in  a  vessel,  sold  by  him,  or 
so  much  thereof  as  may  be  necessary  to  satisfy  such  execution ;  and 
if  any  balance  remain  due,  he  shall  sell,  under  such  execution,  so 
much  of  the  property  of  such  corporation  remaining  in  his  hands,  as 
may  be  necessary  to  satisfy  such  balance. 
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SS5.  If  the  plaintiff  in  such  a'ction  be  non-wiited,  or  discontimie   '^'^'  ^ 
the  same,  or  judgment  for  any  cause  pass  against  him,  every  such  bond  ^j^^^J^ 
taken  by  the  sherii^  all  iiie  pfooeeds  of  sueh  sales,  and  all  the  proper-  ]^^/."^; 
ty  of  such  corporation  remaining  in  his  hands,  shall  be  delivered  by  «^^»du'^ 
such  sheriff  to  the  defendants  or  their  agents,  in  the  same  manner  and 
npoQ  the  same  terms,  as  are  prescribed  in  tibe  case  of  an  attachment 
against  an  absent  debtor  being  discharged;  and  in  case  of  the  failure 
of  such  corporation  to  comply  witli  such  terms,  the  sheriff  shall  proceed 
in  like  manner  as  directed  in  case  of  an  absent  debtor. 

$  26.  If  it  shall  appear  to  the  court  that  any  such  suit  agaii^st  a  ^^n^j^' 
fcreign  corporation  was  brought  vexatiously  and  without  just  cause,  ^^ 
they  shall  award  double  costs  against  the  plaintiff;  and  such  plaintiff 
shall  be  liable  to  the  defendants  for  all  damages  which  they  may  sufr- 
tain  by  such  proceedings. 

$  27.  At  ai^  time  b^nre  the  plaintiff  in  such  cuit  shall  have  lost  ^f^^^^ 
atrial  therein,  and  ailer  such  time,  upongood  cause  shown,  the  co«rt 
may  allow  such  corporation  to  appear  in  the  action  and. defend  the 
lame,  upon  such  terms  as  the  court  shall  think  proper. 

S  28.  Whenever  such  corporation  shall  have  appeared  ill  sudx  suit,  nbc]»i««  or 
fhey  may  apply  to  the  officer  who  issued  such  attachnoMit,  or  to  the 
ooart,  for  an  order  to  disdiarge  the  same. 

S  89.  Upon  such  application,  the  said  coqKHtition  shall  deliver  to  Bond  to  be 
ihe  court  or  oflScer,  a  bond  to  the  plaintiff  in  the  suit,  with  at  lea^  two  Sonuiti!' 
sureties,  residents  and  freeholders  in  this  state,  to  be  approved  by  such 
court  or  officer,  in  a  penalty  at  least  double  the  amount  of  the  claim 
of  soch  plaintiff,  proved  as  herein  before  directed,  conditioned  that  the 
obligors  in  siich  bond  will,  on  demand,  pay  the  amount  of  the  judg* 
meat  Aat  may  be  recovered  against  such  corporation,  in  such  suit 

S  so.  If  there  be  more  than  one  attachment  issued  against  any  procMdincK 
foreign  corporation,  in  behalf  of  several  plaintiffs,  at  the  same  term,  or  MveVd  mitK 
during  the  same  vacation  of  a  term,  and  judgments  be  rendered  in  fiivor 
of  sueh  plaintiffi,  the  court  shall  apportion  the  proceeds  arising  from 
the  sale  of  the  defendant's  property,  among  the  said  plaintiffi,  in  pro- 
portion to  the  amount  of  their  respective  judgments. 

« 

ARTICIifi  S£COND. 

Of  Proceedings  against  Corporations^  in  Equity. 

Sso.  SI.  Anfhorit J  of  ehanccxy  to  reitnin  nfwiMtioii  of  eoiponte  |^ow«n,  fte. 
SB.  Wken  fa^juictioii  nuiy  be  usued,  how  long  continued. 
88.  Jarisdietkm  of  ehencaDor  orer  oflieen  of  eorpormtlont. 

84.  OtlierTitH«toiulpoimiiiot«ileetedbjkitMetioii. 

86.  Preceding  powers,  how  and  at  whose  instance  exercised. 

85.  WheniMPoperty  of  eorpamtkmto  be  seipiestered,  fcc. 

87.  Upon  final  decree,  distribvtion  how  to  be  made. 

88.  Certain  acts  and  omissions  of  ooiporations  to  dlssolTc  them. 

89.  When  use  of  ri|^  by  certain  corporations  may  be  restnined. 

40.  On  whose  application  and  what  proof,  injimction  to  issva. 

41.  Receiren  when  to  be  iq^poiated,  their  respoosUiility,  Itc. 
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TITLE  4.     8ao.  4SL  Thdr  gc&enl  poiren  and  dntiM. 

V^ry^^  4ft.  When  and  how  direeton  and  ftockholden  may  be  made  parties. 

44.  How  made  parties  after  ft  decree. 
46.  Jmisdietion  OTcar  stoekholdery  km.  lor  deMaof  eorpotatioB. 

46.  PlTMeedings  on  bills  filed  by  orediton. 

47.  Decree  when  corporation  is  insolvent. 

48.  Distribntion  of  property  of  corporation. 

49.  Whenstoekholders  eompelled  to  pay  np  arraan  on  their  stock. 
60.  Liabilities  of  directors  and  stockholders,  how  enforced. 

01.  Discorery  by  corporations,  may  be  eompelled. 

62.  When  officers,  stockholders,  &e.  compelled  to  diseorer. 

68.  Answers  of  officers,  how  lar  eyidence. 

64%  Answers  in  what  cases  only  compelled. 

66.  Persons  compelled  to  answer  exonerated  from  prosecation,  fcc 

66.  When  proceedings  at  law  against  corporations  to  be  stayed. 

67.  Corporations  excepted  from  the  proirisions  of  tidsailiele. 

ifOuncUoDs  S  31.  Upon  a  bill  being  filed  by  the  attorney-general  in  the  court 
pSnu<KuAc.  of  chancery,  the  chancellor  shall  have  power  to  restrain  by  injunctioo 
any  corporation  from  assuming  or  exercising  any  fiimchise,  liberty  or 
privilege,  or  transacting  any  business,  not  allowed  by  the  charter  of 
such  corporation ;  and  in  the  same  manner,  to  restrain  any  indiyidu* 
«k  firom  exercising  any  corporate  rights,  privileges  or  firanchises,  not 
granted  to  them  by  any  law  of  this  state. 

whenisraed;  S  3S.  Such  injuuction  may  be  issued  before  the  coming  in  <^  the 
answer,  upon  satisfactory  proof  that  the  defendants  complained  of, 
have  usurped,  exercised,  or  claimed  any  franchise,  privilege,  liberty, 

eontiaaaaos.  OT  corporato  right  uot  granted  to  them ;  and  after  the  coming  in  d[ 
the  answer,  sudi  injunction  may  be  continued  until  judgment  at  law 
shall  have  been  had 

Jurisdiction      S  33.  Tho  chancollor  shall  have  jurisdiction  over  directors,  maoa- 
mrofflesn,  ^^^  ^^j  ^^^^  trustccs  and  officers  of  corporations, 

Tooompei        1*  To  compol  them  to  account  for  their  official  conduct,  in  the 
S!S?M^dact  management  and  disposition  of  the  fiinds  and  property  committed  to 

their  charge : 
PsToientoTer     ^'  To  docroo  and  compel  payment  by  them,  to  the  corporati(» 
brmomai,    ^]|q||^  ^^y  represent,  and  to  its  creditors,  of  all  sums  of  money,  and 
of  the  value  of  all  pr<^rty  which  they  may  have  acquired  to  them- 
selves or  transferred  to  others,  or  may  have  lost  or  wasted,  by  any 
violation  of  their  duties  as  such  trustees : 
Tosngpend       8.  To  suspcud  any  such  trustoo  or  officer  from  exercising  his  of- 
^*"'         fice,  whenever  it  shall  appear,  that  he  has  abused  his  trust: 
TonmoTe       4.  To  removo  any  such  trustee  or  officer  from  his  office,  upon 
^^'         proof  or  conviction  of  gross  misconduct : 

Todiraet         6.  To  duToct  uew  olectious  to  be  held  by  the  body  or  board  duly 
"**®****""*  authorised  for  that  purpose,  to  supply  vacancies  created  by  such  re- 
moval : 
Tonportto      6.  In  case  there  be  no  such  body  or  board,  or  all  the  members  of 
ffOTsrnor.     ^^^j^  board  be  removed,  then  to  report  the  same  to  the  governor,  who 
shall  be  authorised,  widi  the  consent  of  the  senate,  to  fill  such  vacan- 
cies: 
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7.  To  set  aside  all  alienations  of  property  made  by  the  trustees  or   art.  s. 
other  officers  of  any  corporation,  contrary  to  the  provisions  of  law,  or  ^if^^^^J^ 
for  purposes  finreign  to  the  lawful  business  and  objects  of  such  corpo-  ceruin  dim- 
ratkm,  in  cases  where  the  person  receiving  such  alienaticm',  knew  the 
purpose  for  which  the  same  was  made :  and, 

8.  To  restrain  and  prevent  any  such  alienation  in  cases  where  it  To  ptwmt 
may  be  threatened,  or  there  may  be  good  reason  to  apprehend  it  will 

be  made. 

S  S4«  When  any  of  the  visitatorial  powers  enumerated  in  the  last  constraction 
section,  over  any  corporation,  are  or  shall  be  vested,  by  statute,  in  (ion. 
any  corporate  body  or  public  officer,  the  provisions  of  that  section 
shall  not  be  construed  to  divest  or  impair  the  powers  so  vested. 

S  Sfi.  The  jurisdiction  conferred  by  the  preceding  thirty-third  sac-  Proeeedinp 
tiQD,  shall  be  exercised  as  in  ordinary  cases,  on  bill  or  petition,  as  pow«». 
the  case  may  require,  or  the  chancellor  may  direct,  at  the  instance  of 
the  attorney-general  prosecuting  in  behalf  of  the  people  of  this  state, 
or  at  the  instance  of  any  creditor  of  such  corporation,  or  at  the  in- 
stance of  any  director,  trustee  or  other  officer  of  such  corporation, 
having  a  general  superintendence  of  its  concerns. 

S  36.  Whenever  a  judgment  at  law,  or  a  decree  in  equity,  shall  jEtequenrai. 
be  obtamed  against  any  corporation,  incorporated  under  the  laws  otpnp!^^^ 
this  state,  and  an  execution  issued  thereon  shall  have  been  returned 
unsatisfied  in  part  or  in  the  whole,  upon  the  petition  of  the  person  ob- 
taining such  judgment  or  decree,  or  his  representatives,  the  court  of 
dmnoery  may  sequestrate  the  stock,  property,  things  in  action  and 
eBects  of  such  corporation,  and  may  appoint  a  receiver  of  the  same.^ 

S  S7.  Upon  a  final  decree  on  any  such  petition,  the  court  shall  DutribaUoa 
cause  a  just  and  fiiir  distribution  of  the  property  of  such  corporation,  ^^^  ^^ 
and  of  the  proceeds  thereof,  to  be  made  among  the  fair  and  honest  ' 
creditors  of  such  corporatioD,  in  proportion  to  their  debts  respectively, 
who  shall  be  paid  in  the  same  order  as  provided  by  this  Title,  in  the 
ease  of  a  voluntary  dissolution  of  a  corporation.^ 

S  S8.  Whenever  any  incorporated  company  shall  have  remained  sammierof 
insolvent  for  one  whole  year ;  or  for  one  year  shall  have  neglected  ^iS.'^'* 
or  refused  to  pay  and  discharge  its  notes  or  other  evidences  of  debt ; 
or  for  one  year  shall  have  suspended  the  ordinary  and  lawful  busi- 
ness of  such  corporation ;  it  shall  be  deemed  to  have  surrendered  the 
rights,  privileges  and  franchises  granted  by  any  act  of  incorporation, 
or  acquired  under  the  laws  of  this  state,  and  shall  be  adjudged  to  be 
dissolved.** 

S  S9.  Whenever  any  corporation  having  banking  powers,  or  hav-  proc^edmn 
ing  the  power  to  make  loans  on  pledges  or  deposits,  or  authorised  by  ?S?iSdkont 
law  to  make  insurances,  shall  become  insolvent  or  unable  to  pay  its  JJJ*®'**''"*' 

(22)  Lftwt  of  1825,  p.  450,  §  6. 
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TitLB  4.  debts,  or  shaH  have  violated  any  of  the  provisions  of  its  act  or  acts  of 
^^^^"^^^^  incorporation,  or  of  any  other  act  binding  on  such  corporation,  the 
court  of  chancery  may,  by  injunction,  restrain  such  corporation,  aod 
its  officers,  from  exercising  any  of  its  corporate  rights,  privileges  or 
franchises,  and  from  collecting  or  receiving  any  debts  or  demands, 
and  from  paying  ont,  or  in  any  way  transferring  or  delivering  to  any 
person  any  of  the  monies,  property  or  effects  of  such  corporation,  until 
such  court  shall  otherwise  order.^' 

?"iSSSSo.  ^  ^'  ^^^  injunction  may  be  issued  on  the  application  of  the  at- 
torney-general, in  behalf  of  tiiis  state,  or  of  any  creditor  or  stockhold- 
er of  such  corporation,  upon  bill  or  petition,  filed  for  that  purpose, 
and  upon  due  proof  of  any  of  the  facts  in  the  last  section  required,  \o 
autfaoriM  the  issuing  of  tiie  same.^ 

Hooeiven;        ^  41.  Upou  such  application  being  made,  and  in  any  stage  of  the 
*<»•  '  proceedings  thereupon,  the  court  may  appoint  one  or  more  receivers, 

to  take  charge  of  the  property  and  effects  of  such  corporation,  and  \o 
collect,  sue  for  and  recover  the  debts  and  demands  that  may  be  dae, 
and  the  property  that  may  belong  to  such  corporation ;  who  shall,  in 
all  respects,  be  subject  to  the  control  of  the  court.^ 

Their uewrai     J  42.  Such  reccivcr  shall  possess  all  the  powers  and  authority  con- 
dutin.         ferred,  and  be  subject  to  all  the  obligations  and  duties  imposed,  in 

Article  Third  of  this  Title,  upon  receivers  appointed  in  case  of  the 

voluntary  dissolution  of  a  corporation. 

Making  S  43.  If  such  appUcatioD  be  made  by  a  creditor  of  any  oorponiioOy 

S^pJtHM. '  whose  directors  or  stockholders  are  made  liable  by  law  fer  the  pay- 
ment of  such  debt,  in  any  event  or  contingency,  such  directors  or 
stockholders  may  be  made  parties  to  the  bill,  either  on  the  filing  there- 
of, or  in  any  subsequent  stage  of  the  proceedings,  whenever  it  shall 
become  necessary  to  enforce  such  liability. 

lb.  aftwa  S  44.  If  any  creditor  of  a  corporation,  desire  to  make  0uch  dirso- 
tors  or  stockholders  parties  to  the  suit,  after  a  decree  therein  agaw 
the  corporation,  he  may  do  so,  on  filing  a  supplemental  bill  9gfSsi^ 
them,  founded  upon  such  decree ;  and  if  such  decree  was  renderedin 
a  proceeding  ixistituted  by  the  attorney-general,,  such  creditor  may?  ^ 
his  application,  be  made  complainuit  therein,  witii  or  instead  of  the 
attorney-general,  and  may,  in  like  manner,  make  the  directors  and 
stockholders  sought  to  be  charged,  defendants  in  such  suit 

em  a<aimt       S  45.  Whenever  any  creditor  of  a  corporation  shall  seek  to  charge 

•^boiden,  jjjg  directors,  trustees  or  other  superintending. officers  of  such  cor^ 

X.         ration,  or  the  stockholders  thereof^  on  account  of  any  liabiliiy  created 

by  law,  he  may  file  his  bill  for  that  purpose  in  the  court  of  chance^' 

which  shall  possess  jurisdiction  to  enforce  such  liability. 

(28)  Lmra  onaS6»  p.  400,  §  17. 
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S  46.  The  court  shall  proceed  thereon  as  in  other  cases,  and  when    abt.  s. 
necessarj)  shall  cause  an  account  to  be  taken  of  the  property  and  ^jJ^^^J]^ 
ishia  due  to  and  from  such  corporation,  and  shall  appoint  one  or  more  ^»«>n* 
receiyers,  who  shall  possess  all  the  powers  conferred,  and  be  subject        ^^^ 
to  all  the  obligations  imposed  on  receivers,  by  Article  third  of  this 
Title. 

S  47.  But  if,  on  the  coming  in  of  the  answer,  or  upon  the  taking  ib.  fre«rp«. 
of  any  such  account,  it  shall  appear  that  such  corporation  is  insolvent,  MilwtT^r 
and  that  it  has  no  property  or  effects  to  satisfy  such  creditor,' the  court 
may  proceed,  without  appointing  any  receiver,  to  ascertain  the  re- 
apective  liabilities  of  such  directors  and  stockholders,  and  e^rce  the 
tame,  by  its  decree,  as  in  other  cases. 

S  48.  Upon  a  final  decree  being  made  upon  any  such  application  PtofMvtyiMw 
to  restrain  a  corporation,  or  upon  any  such  bill  filed  against  direc*  "^  " 
tors  or  stockholders^  the  court  shall  cause  a  just  and  &ir  distribu- 
tioii  of  the  property  of  such  corporation,  and  of  the  proceeds  there-       -^ 
<rf^  to  fae  made  among  its  iair  and  honest  creditors,  in  the  order  and  in 
thft  proportions  prescribed  by  this  Title,  in  the  case  of  a  voluntary  dis* 
solution  of  a  corporation. 

S  49*  In  all  cases  in  which  the  directors  or  other  superintending  Payinr  op 
•ficers  of  a  corporation,  or  the  stockholders  thereof,  shall  have  been  mfbJ? 
Mde  parties  to  a  flfuit  in  which  a  decree  shall  be  rendered,  if  the  pro* 
perty  of  such  corporation  shall  be  insufiicient  to  discharge  its  debts,  the 
comit  shall  proceed  to  compel  each  stockholder  to  pay  in  the  amount 
d«e  and  remaining  unpaid  on  the  shares  of  stock  held  by  him,  or  so 
mwA  thereof  as  shall  be  fiecessary  to  satisfy  the  debts  of  the  com- 

^  50.  If  the  debts  of  the  company  shall  still  remain  unsatisfied,  the  coikeUnff  ar 
court  shall  proceed  to  ascertain  the  respective  liabilities  of  the  direc-  **'*®***^**- 
tors  or  other  superintending  officer^,  and  of  the  stockholders,  and  to 
decree  the  amount  payable  by  each,  and  enforce  such  decree,  as  in 
other  cases. 

S  61.  Upon  any  application  to  the  court  of  chancery,  in  any  of  the  Di,a„,^by 
cases  provided  in  this  Article,  such  court  may  compel  such  corpora-  ^^t^^^^m. 
tion  to  discover  any  stock,  property,  things  in  action  or  effects,  alleged 
to  belong,  or  to  liave  belonged  to  it,  the  transfer  and  disposition  there- 
of, and  the  consideration,  and  all  the  circumstances  of  such  disposi- 
tion. 

S  52.  Every  officer,  agent  or  stockholder  of  any  corporation,  against  ti».  by  tbdr 
which  proceedings  shidl  be  instituted,  according  to  the  provisions  of  *''*'*^^- 
this  Article,  and  every  person  to  whom  it  shall  be  alleged  that  any 
transfer  of  any  property  or  eflkcts  of  such  corporation,  has  been  made, 
or  in  whose  possession  or  control  any  such  property  or  eilects  shall  be 
alleged  to  be,  may  be  compelled,  in  the  discretion  of  the  chanoalk>r, 

▼01..  It.  69  / 
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vtriM  4  to  answer  a  bill  filed  to  obtain  any  dkcoFery,  in  the  last  section  ape- 
^^^^^^^^  cified,  notwithstanding  such  answer  may  expose  the  corporation  of 

which  he  is  a  member,  to  a  forfeiture  of  its  corporate  rights,  or  any 

of  them. 

How  for  $  53.  The  answers  of  the  officers  and  agents  of  any  corpotatioD, 

shall  be  evidence  against  the  corporation  in  the  same  manner  and  to 
the  same  extent,  as  if  such  answers  had  been  given  upon  an  exami- 
nation of  such  officers  as  witnesses  in  the  cause,  and  such  officers  may 
subsequently  be  examined  as  witnesses  by  either  party  under  the  or- 
der of  the  court* 

uoweom.  $  54.  But.no  such  answer  shall  be  compelled,  unless  by  the  qie- 
cial  order  of  the  chancellor,  on  a  hearing  of  the  parties,  or  by  the  con- 
sent, in  writing,  of  the  attorney-general. 

Totsooanife     §  55.  Every  person  so  answering,  shall  be  wholly  exempted  and 

Hon.  exonerated  from  any  indictment  or  other  criminal  prosecution,  and 

from  every  action  for  any  penalty  or  forfeiture,  for  any  act  done  or 

emitted,  the  doing  or  omission  of  which  shall  have  been  so  confessed 

by  such  answer. 

•|v|^p>»-      S  56.  Whenever  any  bill  shall  be  filed,  or  any  application  made 

law.  against  any  corporation,  its  directors  or  other  superintending  officers, 

or  its  stockholders,  according  to  the  provisions  of  this  Title,  the  court 

may,  by  injunction,  on  the  application  of  either  party,  and  at  any  stage 

of  the  proceedings,  restrain  all  proceedings  at  law,  by  any  creditor, 

\         against  the  defendants  in  such  sait ;  and  whenever  it  diall  appear  oe- 

'  \        cessary  or  proper,  may  order  notice  to  be  published,  in  such  manner 

as  the  court  shall  direct,  requiring  all  the  creditors  of  such  coqwratioD 

to  exhibit  their  claims  and  become  parties  to  the  suit,  within  a  reasoa- 

aUe  time,  not  less  than  six  months  from  the  first  publication  of  socfa 

order,  and  in  default  thereof,  to  be  precluded  from  all  benefit  of  the 

decree  which  shall  be  made  in  such  suit,  and  from  any  distributioD 

which  shall  be  nuule  under  such  decree. 

owttiv  eor^  S  57.  The  provisions  of  this  Article  shall  not  extend  to  any  incor- 
porated library  society ;  to  any  religious  corporation ;  or  to  any  Lan- 
casterian  or  select  school,  incorporated  by  the  regents  of  the  univer- 
sity, or  by  the  legblature. 

ARTICIiE  THIRO. 

Of  the  VolwUary  Dissolution  of  Corporations. 

Sbo.  fiS>  When  dirseton,  l^e.  of  corpondoni  may  applj  for  their  dUfohitiin. 
69.  Contentf  of  application;  ftatementa,  &c.  to  accompany  it 
ee.  Statements  to  be  yerified  by  affidavit 
61.  Ordar  toahovr  cwue,  wfaan  to  be  entered. 
02.  Notica  of  such  order  how  to  be  published. 
6S.  Master  to  take  testimony  and  report  to  court. 
04.  MMter  to  hnra  original  petition  and  schedolea. 

65.  When  decree  for  dissolring,  to  be  made;  receirert*  kt. 

66.  Who  may  be  receirers;  security  to  be  given. 
STkiS.  Bii^iBt«w«andaiiflmitytirreeaSvtn. 


p(*iatiott« 


CHAP.  Tin.]        THE  STATE  OF  NEW-YORK.  40T 

.  Skc.  €9.  To  proMCVte  ttoeUiolden  for  aman  on  their  itook.  ART.  3. 

90.  Notice  to  be  girem  by  reeeiren ;  -  iti  ooDtentt. 
71.  Acts  of  eorporation  after  preaenting  petition,  yoid. 
72i  Debton  to  eeeonnt  to  reoeirers;  their  power»  to  diieorer  debts,  kt, 
?&.  PowerofreeeiyerttorefiBrcontroTeruee;  proceedings. 
74.  Dntist  of  reeeiTen;  to  call  nieetings  of  orediton,>  Jto. 

79.  Sobeisting  contnets  how  eaacellod. 
78.  CoiBflussions  to  be  allowed  to  receiyera. 

77.  To  retain  aaoniea  to  caned  anbeiatingcontracta. 

78.  Alao  to  meet  raeoycry  in  anita  pending. 
79*  Orderofpayaaentof  dobta. 

80.  Second  and  final  diyidend  when  to  be  made,  how  notified. 

81.  Proceedinga  therein;  to  be  final,  except  certain  caaea. 
8&  Reeeiyers  not  to  be  anaweraUe  for  debta  not  exhibited. 
88.  Boiplaa  tobe  distrflrated  amoogstoekholdera. 
81.  Application  of  monies  retained  to  meet  avit 
8Sk  Power  of  coort  of  chancery  oyer  receiyen. 
86b  WhentoMnderaeconntoncathtoeonrt. 

87.  Notice  of  intent  to  render,  when  and  how  to  be  pabliahed. 
88b  Duty  of  master  to  whom  accoimt  is  referred. 

88.  Settlement  of  aecoont  by  conrt,  its  effect;  forflier  accwmta,  Iba. 

80.  Decrees  and  orders  of  court  subject  to  appeal. 

81.  Ceitnin  eorpontiena  excepted  firom  this  article. 

S  58*  Whcnarer  the  directors,  trustees  or  other  officers  haying  the  wbo 
management  of  the  concerns  of  any  corporation,  or  the  majoritj  of  sSa^on.' 
them,  shall  discover  that  the  stock,  property  and  effects  of  such  cor- 
poration have  been  so  lar  reduced  hy  losses  or  otherwise,  that  it  will 
Dot  be  able  to  pay  all  just  demands  to  which  it  may  be  liable,  or  to 
aiEMrd  a  reasonable  security  to  those  who  may  deal  with  such  corpo- 
ntion,  or  whenerer  such  directors,  trustees  or  officers,  or  a  majority 
of  them,  shall,  for  any  reason,  deem  it  beneficial  to  the  interests  of 
the  stodchcrfde^,  that  such  coqwration  should  be  dissolved,  they  may 
apply  to  ;the  court  of  chancery,  by  petition,  for  a  decree  dissolving 
soch  corporation,  pursuant  to  the  provisions  of  this  Article.^ 

S  59.  Every  such  application  shall  contain  a  statement  of  the  rea-  cnotnti  of 
sons  which  induce  the  applicants  to  desire  a  dissolution  of  the  corpo*  fJ'S  mm^ 
ration,  and  there  shall  be  annexed  thereto,  ^' 

1.  A  full,  just  and  true  inventory  of  all  the  estate,  both  real  and  loTento^er 
personal,  in  law  and  equity,  of  such  eorporation,  and  of  all  the  bookS|  *^*'' 
vouchers  and  securities  relating  thereto : 

8.  A  full,  just  and  true  account  of  the  capital  stock  of  such  corpo^  Aeeoant  or 
ration,  specifying  the  names  of  the  stockholders,  their  residence  when  iH^!^!^ 
known,  the  number  of  shares  belonging  to  each,  the  amount  paid  in 
upon  such  shares  respectively,  and  the  amount  still  due  thereon : 

8.  A  statement  of  all  incumbrances  on  the  property  of  such  corpo-  ofiDemiH 
ration  by  judgment,  mortgage,  pledge  or  otherwise :  h»w»o«fc 

4.  A  full  and  true  account  of  all  the  creditors  of  such  corporation,  Aoeoomor 
and  of  all  engagements  entered  into  by  such  corporation,  which  may  thdr!SS-*^ 
not  have  been  fully  satisfied  or  cancelled ;  specifying  the  place  of  re-    "^* 
ttdence  of  each  creditor  and  of  every  person  to  whom  such  engage* 
ttents  were  made,  if  known,  and  if  not  known,  the  fact  to  be  so  stat* 


M» 
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TITLE  4.  ed ;  the  sum  owing  to  each  creditor ;  the  nature  of  each  debt  or  do- 
^*^**^^^^^  mand ;  aud  the  true  cause  and  consideration  of  such  iodebtedoess,  in 
each  case.** 

AflUtTit.  S  60.  To  every  such  petition,  there  shall'  also  be  annexed  mi  affi- 
davit of  the  applicants,  that  the  facts  stated  in  such  application,  and  the 
accounts,  inventories  and  statements  contained  therein  or  annexed 
thereto,  are  just  and  true,  so  far  as  such  applicants  respectively  know 
or  have  the  means  of  knowing.^*^ 

S  61.  Upon  such  petition,  accounts,  inventories  and  affidavit  being 
filed,  an  order  shall  be  entered  requiring  all  perA>ns  interested  in  such 
corporation,  to  show  cause,  if  any  they  have,  why  such  corporation 
should  not  be  dissolved,  bef^n-e  some  master  of  the  court,  to  be  named 
in  such  order,  at  some  time  and  place  therein  to  be  specified,  not  less 
than  three  months  from  the  date  thereof.^ 

S  62.  Notice  of  the  contents  of  such  order  shall  be  published,  onc0 
in  each  week,  for  three  'weeks  successively,  in  the  state  paper,  and  in 
a  newspaper  published  in  the  county  where  the  principal  place  of  con- 
ducting the  business  of  such  corporation  shall  he  situated. 

$  .63.  On  the  day  appointed  in  such  (vder,  snck  master  shall  jffo- 
ceed  to  hear  the  allegations  and  proofs  of  the  parties,  and  shall  take 
testimony  in  relation  thereto,  and  shall,  with  all  convenient  speed,  re- 
port the  same  to  the  court,  with  a  statement  of  the  property,  eSdCta, 
debts,  credits  and  engagements  of  such  corporation,  and  of  all  other 
matters  and  things  pertaining  to  the  afiairs  of  sudi  corporation. 

S  64.  Such  master  shall  be  entitled  to  the  use  of  the  original  peti- 
tion apd  schedules  annexed  thereto,  if  he  requite  the  same,  by  an  or- 
der on  the  clerk  or  officer  of  the  court  with  whom  they  may  be  depo- 
sited, and  shall  return  the  same,  with  his  report* 

S  65.  Upon  the  coming  in  of  the  report  of  the  master,  if  it  shall 
C^dill^h^.  appear  to  the  court  that  such  corporation  is  insolvent,  or  tibat  for  any 
reason,  a  dissolution  thereof  .will  be  beneficial  to  the  stockholders,  and 
not  injurious  to  the  public  interest,  a  decree  shall  be  entered  dissolv- 
ing such  corporation,  and  appointing  one  or  more  receivers  of  its  es- 
tate and  effects ;  and  such  corporation  shall  thereupon  be  dissolved^ 
and  shall  cease.^*^ 

CcMivon;  S  66.  Auy  of  the  directors,  trustees  or  other  officers  of  such  cor- 
poration, or  any  of  its  stockholders,  may  be  appointed  receivers,  who, 
before  entering  upon  the  duties  of  their  appointment,  shall  give  such 

mieiitT.  security  to  the  people  of  this  state,  and  in  such  penalty,  as  the  court 
shall  direct,  conditioned  for  the  faithful  discharge  of  the  duties  of  their 
appoLutment,  and  for  the  due  accounting  for  all  monies  received  by 
them. 


TofaBve|M> 
tition,  iw. 


Whmeor- 
>rntion  lu 


(25)  Lawf  of  1817,  p.  150,  §  2.    (26)  Xb.  §  8.    (27)  lb.  §  4. 
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S  67.  Such  receivers  shall  be  vested  with  all  the  estate,  real  and   a^*^*  ^' 
penoDal,  of  such  ccH^poratioDyfrom  the  time  of  their  having  filed  the  ^JIJl^T^^!^ 
security  herein  before  required,  and  shall  be  trustees  of  such  estate 
fcr  the  benefit  of  the  cieditoni  of  such  corporation  cmd  of  its  stockhold- 
ers. 

S  68.  Such  receivers  shall  have  all  the  power  and  authority,  con-  TiMkMthor 
ferred  by  Ukw  upon  trustees  to  whom  an  assignment  of  the  estate  of '*^' 
insolvent  debtors  may  be  made,  pursuant  to  the  provisions  of  the  fifth 
Chapter  of  the  Second  Part  of  the  Revised  Statutes. 

S  69.  If  there  shall  be  any  sum  remaining  due  upon  any  share  of  to  proMcvt* 
stock  subscribed  in  such  corporation,  the  receivers  shall  immediately  •took. 
proceed  and  recover  the  same,  unless  the  person  so  indebted  shall  be 
wholly  insolvent ;  and  fi>r  that  purpose  may  file  their  bill  in  the  court 
of  chancery,  or  may  commence  and  prosecute  an  action  at  law,  for 
the  recovery  of  such  sum,  without  the  consent  of  any  creditors  of  such 
corporation. 

$70.  The  receivers,  immediately  on  their  apppointment,  shall  Togiv«M. 
give  notice  thereof,  which  shall  contain  the  same  matters  required  by  jfl^rnunMr, 
law  in  notices  of  trustees  of  insolvent  debtors ;  and  in  addition  there- 
to, shall  require  all  persons  holding  any  open  or  subsisting  contract  qf 
such  corporation,  to  present  the  same  in  wqting  and  in  detail  to  su(^ 
receivers,  at  the  time  and  place  in  such  notice  specified ;  which  shall 
be  published  for  three  weeks  in  the  state  paper  and  in  a  newi^per 
printed  in  the  county  where  the  principal  place  of  conducting  the  busi- 
ness  of  such  corporation  shall  have  been  situated. 

S  71.  All  sales,  asrignments,  transfers,  mortgages  and  conveyances  ccrtsiDMiM, 
of  any  part  of  the  estate,  real  or  personal,  including  things  in  action,  '^  "^^ 
of  every  such  corporation,  made  after  the  filing  of  the  petition  for  a 
dissolution  thereof,  in  payment  of,  or  as  a  security  for,  any  existing 
or  prior  debt,  or  for  any  other  consideration,  and  all  judgments  con- 
fessed by  such  corporation  after  that  time,  shall  be  absolutely  void  as 
against  the  receivers  who  may  be  appointed  on  such  petition,  and  as 
against  the  creditors*  of  such  corporation. 

S  72.  After  the  first  publication  of  the  notice  of  the  appointment  of  oebton  to 
receivers,  every  person  having  possession  of  any  property  belonging 
to  such  corporation,  and  every' person  indebted  to  such  corporation, 
shall  account  and  answer  for  the  amount  of  such  debt  and  for  the 
value  of  such  property  to  the  said  receivers ;  and  all  the  provisions  of 
law,  in  respect  to  trustees  of  insolvent  debtors,  the  collection  and  pre- 
servation of  the  property  of  siTch  debtors,  the  concealment  and  disco- 
very thereof,  and  the  means  of  enforcmg  such  discovery,  shall  be  ap- 
plicable to  the  receivers  so  appointed,  and  to  the  property  of  such  cor*^ 
poration. 

,  S  73.  Siicb  receivers  shall  have  the  same  power  to  settle  any  con-  BdWiiof 
troversy  that  shall  arise  between  them  ^d  any  debtors  or  creditors  of  £? 


account  to 
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TITLE  4.  such  corporatioD,  bj  a  reference,  as  is  given  bj  law  to  trustees  of  in- 
^^^^^^^  solvent  debtors ;  and  tbe  same  proceedings  for  that  purpose  shall  be 
had,  and  with  tbe  like  efiect ;  and  ap|dication  for  the  appointment  of 
referees  may  be  made  to  anj  officer  authorised  to  appoint  such  refe- 
rees on  the  application  of  trustees  of  insolvent  debtors,  who  dmll  pro- 
ceed therein  in  the  same  manner ;  and  the  referees  shall  proceed  in 
like  manner,  and  file  their  report  with  the  like  efiect  in  all  respects. 

tfMffniior      S  74.  The  receivers  shall  be  subject  to  all  the  duties  and  obliga- 
wciJM,£«.  tions  by  law  imposed  on  trustees  of  insolvent  debtors,  so  &r  as  thej 


toatraelK. 


may  be  applicable,  except  where  other  provisions  diall  he 
made.  They  shall  call  a  general  meeting  of  the  creditors  of  sudi 
corporation,  within  four  months  from  the  time  of  their  appointment, 
when  all  accounts  and  demands  for  and  against  such  corporation,  and 
all  its  open  and  subsisting  contracts,  shall  be  asoertained  and  adjosted 
as  far  as  may  be,  and  the  amount  of  monies  in  the  hands  of  the  re- 
ceivers declared. 

snMrttaf  S  76-  If  there  shall  be  any  open  and  subsisting  engagements  cr 
contracts  of  such  corporation,  which  are  in  the  nature  of  insurances 
or  contingent  engagements  of  any  kind,  the  receivers  may,  with  the 
consent  of  the  party  holding  such  engagement,  cancel  and  discharge 
the  same,  by  refunding  to  such  party  the  premium  or  consideration 
paid  thereon  by  such  corporation,  or  so  much  thereof  as  shall  be  in  tin 
same  proportion  to  the  time  which  shall  remain  of  any  risk  assumed 
by  sucb  engagement,  as  the  whole  premium  bore  to  the  whole  term 
of  such  risk ;  and  upon  such  amount  being  paid  by  such  receivers  to 
the  person  holding  or  being  the-  legal  owner  of  such  engagement,  it 
shall  be  deemed  cancelled  and  discharged  as  against  such  receivers. 

S  76.  Such  receivers  shall,  in  addition  to  their  actual  disbune- 
ments,  be  entitled  to  such  commissions  as  the  court  shall  allow,  not 
exceeding  the  sum  allowed  by  law  to  executors  or  administrators.^ 

To  racain  S  77.  The  recoivors  shall  retain  out  of  the  monies  in  their  hands, 
a  sufficient  amount  to  pay  the  sums,  which  they  are  herein  before  au* 
thorised  to  pay,  for  the  purpose  of  cancelling  and  discharging  any 
open  or  subsisting  engagements. 

$  78.  If  any  suit  be  pending  against  the  corporation  or  against  the 
receivers,  for  any  demand,  the  receivers  may  retain  the  proportion 
which  would  belong  to  such  demand  if  established,  and  the  necessary 
costs  and  proceedings,  in  their  hands,  to  be  applied  according  to  the 
event  of  such  suit,  or  to  be  distributed  in  a  second  or  other  dividend. 

S  79.  The  receivers  shall  distribute  the  residue  of  the  monies  in 
SSST^^  their  hands,  among  all  those  who  shall  have  exhibited  their  claims  as 
creditors,  and  whose  debts  shall  have  been  ascertained,  as  follows : 

(28)  Lawi  of  1821,  p.  141,  §  1.    (29)  Hh  §  S. 
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1.  All  debto  entitled  to  a  preference  under  the  laws  of  the  United   ^^"^^  ^ 
Slates:  S^V^/ 

2.  Judgments  actually  obtained  against  such  corporation,  to  the  ex- 
tent of  the  value  of  the  real  estate  on  which  they  shall  respectively  be 
liens: 

3.  All  other  creditors  of  such  corporation,  in  proportion  to  their  re- 
spective demands,  without  giving  any  preference  to  debts  due  on  spe* 
dalities. 

S  80*  If  the  whole  of  the  estate  of  such  corporation  be  not  distri-  seeoni  abA 
buted  on  the  first  dividend,  the  receivers  shall,  within  one  year  there-  d«iML 
after,  and  within  sixteen  m<mths  after  their  appointment,  make  a  se« 
ctmd  dividend  of  all  the  monies  in  their  hands,  among  the  creditors 
entitled  thereto ;  of  which,  and  that  the  same  will  be  a  final  dividend, 
thee  weeks'  notice  shall  be  inserted  once  in  each  week,  in  the  state 
paper,  and  in  a  newspaper  printed  in  the  county  where  the  principal 
phoe  of  business  of  such  corporation  was  situated**^ 

S  81.  Such  second  dividend  shall  be  made  in  all  respects  in  the 
same  manner  as  herein  prescribed  in  relation  to  the  first  dividend, 
•ad  no  other  shall  be  made  thereafter  among  the  creditors  of  such 
corporationi  except  to  the  creditors  having  suits  against  it,  or  against 
the  receivers,  pending  at  the  time  of  such  second  dividend,  and  ex- 
cept  of  the  monies  which  may  be  retained  to  pay  such  creditors,  as 
herein  provided ;  but  every  creditor  who  shall  have  neglected  to  ex- 
hibit his  demand  before  the  first  dividend,  and  who  shall  deliver  his 
account  to  the  receivers  before  such  second  dividend,  shall  receive 
the  sum  he  would  have  been  entitled  to  on  the  first  dividend,  before 
aoy  distribution  be  made  to  the  other  creditors.'^ 

8  88.  After  such  second  dividend  shall  have  been  made,  the  re-  n^btoMt 
oeivers  shall  not  be  answerable  to  any  creditor  of  su6h  corporation,  or  ^'^'^^''^^^ 
to  any  person  having  claims  against  such  corporation,  by  virtue  of  any 
open  or  subsisting  engagement,  unless  the  demands  of  such  creditor 
shall  have  been  exhibited,  and  the  engagements  upon  which  such 
claims  are  founded,  shall  have  been  presented  to  the  said  receivers, 
in  detail  and  in  writing,  before  or  at  the  time  specified  by  them  in 
their  notice  of  a  second  dividend.'^ 

S  83.  If  after  the  second  dividend  is  made,  there  shall  remain  any  suniwto 
surplus  in  the  hands  of  the  receivers,  they  shall  distribute  the  same         "** 
among  the  stockholders  of  such  corporation,  in  proportion  to  the  re- 
spective amounts  paid  in  by  them,  severally,  on  their  shares  of  stock. 

S  84.  'When  any  suit  pending  at  the  time  of  the  second  dividend,  MoM^rt- 
ahall  be  terminated,  they  shall  apply  the  monies  retained  in  their 
hands  for  that  purpose,  to  the  payment  of  the  amount  recovered,  and 
their  necessary  charges  and  expenses ;  and  if  nothing  shall  have  been 

(M)  uwiori8n,p.i4itia  cn)i^.§4. 
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TITLE  4.  recovered,  they  shall  distribute  such  moiiies,  after  deducting  their  ex- 
penses and  costs,  among  the  creditors  and  stockholders  of  the  corpo- 
ration, in  the  same  manner  as  herein  directed  in  respect  to  a  second, 
dividend. 

Control  of  ^  85.  The  receivers  shall  be  subject  to  the  control  of  the  court  of 
chancery,  and  may  be  compelled  to  account  at  any  time ;  they  may  be 
removed  by  the  court,  and  any  vacancy  created  by  such  removal,  by 
death  or  otherwise,  may  be  supplied  by  the  court 

AoeoQnt  by  ^  86,  Within  three  months  after  the  time  herein  prescribed  for 
making  a  second  dividend,  the  receivers  shall  render  a  full  and  accu- 
rate account  of  all  their  proceedings  to  the  court  of  chancery,  on  oatfa^ 
which  shall  be  referred  to  a  master  to  examine  and  report  thereon. 

PreTioot  DO-  Q  87.  Previous  to  renderinir  such  account  the  receivers  shall  inseit 
a  notice  of  their  mtention  to  present  the  same,  once  m  eaich  week,  for 
three  weeks,  in  the  state  paper,  and  in  a  newqmper,  of  the  county  in 
which  notices  of  dividends  are  herein  required  to  be  inserted,  vptdfy- 
ing  die  time  and  place  at  which  such  account  will  be  rendered* 

Mmiter'*  da.  ^  88.  The  master  to  whom  such  account  shall  be  referred,  shall  hear 
dnd  examine  the  proofs,  vouchers  and  documents  offered  for  or  against 
such  account,  and  shall  report  thereon  fully  to  the  court 

5!!SlS*°ita  ^     S  89.  Upon  the  coming  in  of  such  report,  the  court  shall  hear  the 
^1^^^  '      allegations  of  all  concerned  therein,  and  shall  allow  or  disallow  such 
account,  and  decree  the  same  to  be  final  and  conclusive  upon  all  the 
creditors  of  such  corporation,  upon  all  persons  who  have  claims  against 
it,  upon  any  open  or  subsisting  engagement,  and  upon  all  the  stock- 
JjjjJJj*^^  holders  of  such  corporation.     Such  receivers  shall  also  account  from 
rMUend.      tiiYie  to  time  in  the  same  manner,  and  with  the  like  effect,  for  all  mo- 
nies which  shall  come  to  their  hands  after  the  rendering  of  such  ac- 
count, and  for  all  monies  which  shall  have  been  retained  by  them  for 
any  of  the  purposes  herein  before  specified,  and  shall  pay  into  court 
all  unclaimed  Uividends. 

^pj^^      S  90.  Any  decree  or  order  of  the  court  of  chancery,  made  upon  any 

ord«n.        petition  presented  pursuant  to  the  provisions  of  this  Article,  or  in  the 

course  of  any  proceedings  thereon,  shall  be  subject  to  an  appeal,  in  the 

same  manner  as  other  orders  and  decrees  of  the  said  court,  if  the  same 

•be  made  within  six  months  after  such  order  or  decree  made. 

cwrm^otm  ^91.  The  provisions  of  this  Article  shall  not  extend  to  any  incor- 
porated library  society,  or  to  any  religious  corporation,  or  to  any  se- 
lect school  or  academy,  incorporated  by  the  regents  of  the  university, 
or  by  the  legislature. 
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ABTICIiE  FOVBTH.  art.  4. 

Of  Proceedings  by  and  against  Public  Bodies^  having  certain  ^"^^^"^^^^ 
Corporate  Powers^  and  by  and  against  the  Officers  represent* 
ingthenu 

Sbc.  92.  Poblie  offieen  ennmenited,  who  may  bring  eerUin  actioni. 

S8.  Sttch  actions  may  be  br^g^t  on  oontraetfl,  &o.  with  their  pxedecesf  on. 

94.  Bat  in  certain  caaes  to  be  in  name  of  the  body  represented. 

95.  Actions  against  counties  and  towns,  how  to  be  brought. 

96.  Actions  against  certain  pofolie  officers,  how  brought;  proceedings. 
07.  In  certain  actions,  defendants  not  to  be  held  to  bail. 

9&  Actions  against  officers  on  contrscts  of  their  predecessors. 
99.  Omitting  name  of  one  of  several  officers,  how  waived. 

100.  Suits  by  officers  not  to  abate  by  death,  removal,  &e. 

101.  New  defendant  not  to  be  snbstitated  without  consent  or  notice. 

102.  Judgments  against  certain  officers  to  be  laid  before  superrisors. 
108.  To  be  added  by  them  to  tax  list,  and  collected  as  taxes. 

104.  County  treasurer  in  certain  cases  to  pay  judgments. 

106  &  106.  When  to  be  paid  by  supervisor  or  overseers  of  the  poor. 

107.  Execution  not  to  issue  in  certain  cases. 

106.  Executions  to  issue  agvnst  certain  officers;  proceedings. 

S  92*  Actions  may  be  brought  by  the  supervisors  of  a  county;  by  Actions  uy 
the  loan-officers  and  commissioners  of  loans  of  a  coimty ;  by  county  offiMrl^'" 
superintendents  of  the  poor ;  by  supervisors  of  towns ;  by  overseers  of 
Ihe  poor  of  the  several  towns ;  by  commissioners  of  common  schools 
and  commissioners  of  highways  of  the  several  towns ;  by  trustees  of 
school  districts;  and  by  trustees  of  gospel  and  school  lots;  upon  any 
contract  lawfully  made  with  them  or  their  predecessors,  in  their  offi- 
cial character;  to  enforce  any  liability,  or  any  duty  enjoined  by  law, 
to  such  officers  or  the  body  which  they  represent ;  to  recover  any  pen- 
alties or  forfeitures  given  to  such  officers  or  the  bodies  whom  they  re- 
present ;  and  to  recover  damages  for  any  injuries  done  to  the  proper* 
%j  or  rights  of  such  officers,  or  of  the  bodies  represented  by  them. 

S  93.  Such  actions  may  be  brought  by  such  officers  in  the  name  of  oo  comtraets, 
their  respective  offices,  notwithstanding  the  contract  or  obligation  on  pr^'dccp^son^ 
which  the  same  is  founded,  may  have  been  made  with  or  to  any  pre- 
decessors of  such  officers,  in  their  individual  names  or  otherwise,  and 
Qotwithstanding  any  right  of  action  may  have  accrued,  previous  to 
the  time  when  the  officers  commencing  such  suit  entered  upon  the  ex^ 
ecutioQ  of  the  duties  of  their  office, 

S  94.  But  m  cases  where  by  special  provision  of  law,  actions  are  whonio 
directed  to  be  brought  by  or  against  any  public  bodies,  in  the  name  uc'SStoiJ"**^ 
of  any  such  body,  the  same  shall  be  brought  or  defended  in  such  name, 
by  the  persons  representiQg  such  body,  then  in  office. 

S  95.  Actions  against  counties,  in  the  cases  in  which  they  are  air  as^xmx 
lowed  by  law,  shall  be  brought  against  the  board  of  supervisors  there-  townl^^'  ^^ 
of,  and  actions  against  towns  shall  be  brought  against  such  towns  by 
their  names ;  the  said  actions  may  be  commenced  by  summons,  as  in 
isuits  against  corporations,  and  tiie  same  proceedings  shall  be  had 
thereon,  as  are  prescribed  in  the  first  Article  of  this  Title, 

TOi«.  n.  60 
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TiTLG  4.  S  96.  Actions  against  the  oflScers  named  in  the  preceding  ninety- 
^-^y^'^  second  section  of  this  Title,  shall  be  brought  against  them  indiTiduaUy, 
ia?n 'i^bK^'  specifying  in  the  process,  pleadings  and  proceedings,  their  name  of 
office ;  and  such  actions  may  be  commenced  in  the  same  manner  as 
against  individuals ;  but  the  defendants  shall  not  be  held  to  bail  in 
anj  case  unless  upon  the  order  of  a  judge  of  the  court  in  which  the 
action  is  commenced,  founded  upon  proof  by  affidavit,  that  the  same 
is  brought  for  some  personal  misconduct  in  office,  or  upon  some  per- 
sonal liability  assumed  or  incurred,  by  such  defendants  in  their  official 
character. 

whm  not        §  97.  In  actions  against  county  superintendents  of  the  poor  of  any 

kail.  county,  and  against  overseers  of  the  poor  of  any  town,  to  enforce  any 

liability  of  such  county  or  town,  or  to  recover  any  sum  of  money, 

damages  or  expenses,  which  such  county  or  town  may  be  liable  io 

pay,  die  defendants  ehdll  not  be  held  to  bail. 

On  contracts     ^  98«  Whou  any  contract  shall  have  been  entered  into,  or  any  lia- 
MrL  bility  shall  have  been  incurred,  by  or  in  behalf  of  any  county  or  town, 

by  any  officer  thereof  within  the  scope  of  his  authority,  the  same  re- 
medies may  be  had  against  any  successor  of  such  officer,  in  his  ofll- 
cial  character,  as  might  have  been  had  against  such  officer,  if  he  had 
continued  in  office. 

pioA  in  Abate.     S  99.  In  suits  against  any  of  the  officers  named  in  this  Article,  the 

^^^         omission  to  name  any  other  officer  in  the  process  or  declaration,  may 

be  pleaded  in  abatement ;  and  if  not  so  pleaded,  such  omission  shall 

be  deemed  to  Jmve  been  waived,  and  shall  not  be  oljecled  in  any  other 

stage  of  the  proceedings. 

AbateiMot  of  S  100.  No  suit  commenccd  by  or  against  any  officers  named  in 
Mr's  death,  this  Articlo,  shall  be  abated  or  discontinued  by  the  death  of  such  offi- 
cers, their  removal  from,  or  resignation  of,  their  officers,  or  die  expira- 
tion of  their  term  of  office ;  but  the  court  in  which  any  such  actios 
shall  be  pending,  shall  substitute  ^  names  of  the  successcffs  in 
such  office,  upon  the  application  of  such  successors,  or  of  the  adverse 
party. 

sobatitutiiig  S  101.  But  before  any  new  defendant  shall  be  so  substituted  widi- 
out  his  consent,  at  least  fourteen  days^  notice  of  the  application  for 
that  purpose,  shall  be  personally  served  on  him. 

Certain  judg-  S  103.  If  judgment  be  rendered  for  any  debt,  damages  or  costs, 
Sw  tajSre  against  the  board  of  supervisors  of  a  county,  against  the  county  su- 
perintendents of  the  poor  of  any  county,  against  any  town  or  the  su- 
pervisor thereof,  or  the  overseers  of  the  poor  thereof,  on  account  of 
the  liability  of  such  county  or  town  ;  and  such  judgment  be  not  sus- 
pended by  writ  of  error  or  otherwise,  or  be  not  paid  and  satisfied  be- 
fore the  next  annual  meeting  of  the  board  of  supervisors  of  the  coun- 
ty, a  certified  copy  of  the  docket  of  such  ju<^gment,  or  the  record 


■upenruorf. 


CHAP,  ▼in.]      THE  STATE  OF  NEW-YORK.  475 

thereof,  if  required  by  such  board,  shall  be  laid  before  the  board  of   aet.  4. 
saperviflors  of  the  county  at  some  annual  meeting  thereof.  v^v^^i/ 

S  103.  The  board  of  supervisors  shall  add  the  amount  of  such  Tob^eoMaet- 
jud^ent,  together  with  interest  thereon  from  the  time  of  recovery,  ^  ^^  *""" 
to  the  first  Monday  in  February  then  next,  and  also  the  expenses  of  , 
the  certified  copy  of  the  docket  or  record  of  judgment  mentioned  in  the 
preceding  section,  to  the  tax  to  be  laid  upon  the  county  or  town 
against  which,  or  against  the  o£5cers  of  which,  such  reeovery  shall 
have  been  had ;  which  sums  shall  be  assessed,  levied  afid  collected, 
as  other  contingent  charges  of  such  town  or  county,  and  shall  be 
paid  by  the  county  treasurer,  to  the  person  recovering  such  judg- 
ment 

S  104.  But  if  the  treasurer  of  the  county,  against  which,  or  against  wbcato  bo 
whose  officers,  such  judgment  shall  be  had,  have  sufficient  mouies  in  ty  umc^o^ 
his  hands  belonging  to  such  county,  not  otherwise  specifically  appro- 
priated, he  shall  be  bound  to  pay  the  amount  of  such  judgment,  upon 
the  production  of  a  certified  copy  of  the  docket  thereof,  or  of  the  re- 
cord, if  required ;  and  if  he  shall  fail  to  do  so  on  demand,  he  shall  be 
personally  liable  for  the  amount  of  such  judgment,  with  the  interest, 
to  be  recovered  in  an  action  by  the  party  in  whose  favor  such  judg- 
ment was  rendered,  or  his  representatives. 

$  105.  If  the  supervisor  of  a  town  or  the  overseers  of  the  poor  of  a  when  bjtn- 
town,  against  whom  any  judgment  shall  have  been  rendered,  which  ilte'^rf*"*^ 
shall  not  be  suspended  by  writ  of  error  or  otherwise,  have  sufficient 
monies  in  their  hands  belonging  to  their  town,  not  specially  appropriat- 
ed, they  shall  in  like  manner  pay  the  amount  of  such  judgment  and 
the  interest  thereon,  upon  the  like  evidence ;  and  for  a  failure  so  to  do, 
they  shall  in  like  manner  be  responsible  personally  to  the  party  in 
whose  favor  such  judgment  was  obtained. 

S  106.  If  the  recovery  be  had  against  a  town  in  its  own  name,  the  By  rap^vi. 
supervisor  thereof  shall,  in  like  manner  and  upon  the  like  evidence,  '^' 
pay  the  amount  thereof  with  interest,  out  of  any  monies  in  his  hands 
belonging  to  such  town,  not  specially  appropriated;  and  for  a  fiulure 
to  do  so,  shall  be  personally  responsible  for  such  amount,  to  the  party 
in  whose  favor  such  judgment  was  obtained. 

S  107.  When  a  juc^ent  shall  be  recovered  against  the  board  of  whenoxcea- 
supervisors,  or  the  county  superintendents  of  the  poor,  of  any  county,  tSUi^^  ^ 
or  against  any  town,  or  the  supervisor  or  the  overseers  of  the  poor 
thereof,  no  execution  shall  be  awarded  or  issued  upon  such  judgment, 
unless  the  same  shall  have  been  rendered  for  the  costs  of  a  suit  com- 
menced by  any  of  the  said  officers  in  their  individual  names ;  in  which 
cases,  such  costs  shall  be  collected  of  the  plaintifl&  individually,  and 
the  amount  thereof  shall  be  allowed  to  them  in  their  account  of  offi- 
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TITLES,  cial  expenditures,  by  the  board  authorised  to  audit  such  accounts,  if 
^^^^^"^^  such  suit  appear  to  have  been  necessarily  commenced  in  good  faith. 

To  iMoe  %•       $  108.  In  suits  by  and  against  loan-officers,  commissioners  of  loans, 

gniiut  certain  ..  ^  ,,  ■.  ..  ^r-i. 

utticcra.  commissioners  of  common  schools,  and  commissioners  of  highways, 
trustees  of  school  districts,  and  trustees  of  gospel  and  school  lots,  the 
debt,  damages  or  costs  recovered  against  them,  shall  be  collected  in 
the  same  manner  as  against  individuals ;  and  the  amount  so  collected, 
shall  be  allowed  to  them  in  their  official  accounts* 


TITLE  V. 

OF  SUITS  AGAINST  SHERIFFS,  SURROGATES  AND  OTHER  OFFICERS, 

ON  THEIR  OFFICIAL  BONDS. 

Ssc.  I.  When  and  to  whom  Application  for  leare  to  rae  aheiiff't  bond. 
2.  Proof  and  papers  to  accompany  application. 

5.  Order  for  proaecntion;  anit  how  to  be  brought. 
4.  Pleading,  proceedings  and  judgments  thereon. 

6.  Judgment  not  to  bar  suits  for  other  delinquencies. 

6.  Other  parties  may  apply  during  suit  or  after  judgment 

7.  Suits  by  them  not  to  be  affected  by  other  suits  or  judgments. 

8.  Same  plaintiff  may  sue  for  new  delinquency. 

9.  Scire  facias  upon  judgments  for  delinquency  prohibited. 

10.  Suits  on  such  bonds  private  suits,  &c. 

11.  Judgment  and  costs  against  relator  as  plaintiff. 

12.  Matters  necessary  to  be  stated  with  plea  of  judgment  recoyered. 

13.  In  what  cases  sureties  to  be  acquitted  on  such  plea* 

14.  When  to  be  acquitted  of  a  portion  of  the  claim. 

15.  Direction  on  execution  against  sheriff  and  sureties. 

16.  When  execution  against  bodies  to  issue. 

17  &  18.  Distribution  of  monies  collected  among  sereral  plaintiffs. 

19.  Application  to  sue  surrogate's  bond,  when  to  be  made. 

20.  Proof  to  support  it;  suit  bow  to  be  prosecuted. 

21.  Proceedings  in  suits  on  bonds  of  register  and  assistant. 

22.  Suits  by  their  successors;  distribution  of  recorery. 

23.  Suits  on  bonds  of  oleriLs  in  chancery;  proceediogtf. 
24  &  25.  Suits  on  bonds  of  county  clerk  of  New-Tork. 
26  &  27.  Suits  on  bonds  of  marshals  of  cities. 

.   ,.    ,         S  Ik  Whenever  a  sheriff  shall  have  become  liable  for  the  escape  of 

nfrlVo^li^    any  prisoner  committed  to  his  custody,  or  whenever  he  shall  have  been 

guilty  of  any  default  or  misconduct  in  his  office,  the  party  injured 

thereby,  may  apply  to  the  supreme  court  for  leave  to  prosecute  the 

official  bond  of  such  sheriff.^* 

Proof  to  TOP-     S  2.  Such  application  shall  be  accompanied  by  proof  of  the  default 
port  it        0Y  delinquency  complained  of,  and  that  no  satisfection  for  the  same 
has  been  received ;  and  by  a  certified  copy  of  such  official  bond. 

Suit  whon  S  3.  Upon  such  application  and  proof,  the  court  shall  order  that 
bmught!  such  bond  be  prosecuted ;  and  the  applicant  shall  thereupon  be  au- 
thorised to  prosecute  the  same,  in  tlie  said  supreme  court  only,  in  the 
name  of  the  people  of  this  state,  stating  in  the  process,  pleadings,  pro- 
ceedings and  record  in  such  action,  that  the  same  is  brought  on  the 
relation  of  such  applicant. 

(32)  1  E.  L.  p.  421,  §  6;  Laws  of  1827,  p.  219,  §  6. 
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0  4.  In  gQch  actions^  the  same  pleadings  and  proceedings  shall  be  titles. 
had,  as  are  provided  by  law  in  the  case  of  suits  upon  bonds,  with  other  ^^^^^^^"^ 
conditions  than  for  the  payment  of  money,  except  as  herein  otherwise  ^^  ^*^^'^' 
proTided,  and  judgment  shall  be  rendered  for  the  defendants,  in  the 
like  cases. 

S  5.  But  such  judimient  shall  not  be  a  bar  to  any  other  suit  that  other  (i«Ha- 
may  be  brought  on  the  same  official  bond,  by  the  same  plaintiff,  or  by  »ff<»cte<i- 
any  other  plaintiff,  for  any  other  delinquency  or  default  of  such  sherifi^ 
than  such  as  was  assigned  as  a  breach  of  the  condition  of  such  bond, 
in  the  action  in  which  such  judgment  was  rendered.^ 

S  6.  During  the  pendency  of  any  suit  upon  such  official  bond,  or  ouwr  iwrtiM 
after  judgment  rendered  in  such  suit,  any  other  party  aggrieyed  by 
the  default  or  delinquency  of  such  sheriff,  may,  in  like  manner,  ap- 
ply to  the  supreme  court  for  leave  to  prosecute  such  official  bond. 

S  7.  Upon  such  leaVe  being  granted,  the  applicant  may  prosecute  Notaffeeted 
such  bond,  in  the  manner  herein  before  provided ;  and  the  pendency 
of  any  other  suit,  at  the  relation  of  any  other  person,  on  the  same  bond, 
or  a  judgment  recovered  by  or  against  any  other  person  on  tfuch  bond, 
shall  not  abate,  or  in  any  manner  affect  such  suit,  or  the  proceedmgs 
therein,  except  as  herein  provided. 

0  8.  Any  person  who  may  have  recovered  any  judgment  upon  when  nnM 
such  official  bond,  may,  in  like  manner,  apply  for  leave  again  to  pro-  roe."    ""^^ 
secute  such  bond,  whenever  he  is  aggrieved  by  any  other  default  or 
delinquency  than  such  as  shall  have  been  the  subject  of  the  former 
action,  and  shall  proceed  therein  in  like  manner  as  herein  before  pro- 
yidcd. 

S  9.  No  scire  facias  shall  be  brought  upon  any  judgment  render-  8e>re  fedte 
ed  upon  such  official  bond,  by  the  party  at  whose  relation  such  judg-  broofht. 
ment  was  obtained,  or  by  any  other  person,  for  any  breach  of  the  con- 
dition of  such  bond* 

S  10.  Every  suit  brought  upon  such  official  bond,  and  every  judg-  sueii  aciion* 
ment  rendered  therein,  shall  be  deemed  the  private  suit  and  judgment  of  ^"'"' 
the  party  on  whose  relation  the  same  shall  be  brought  or  obtained ;  such 
suit  may  be  discontinued  and  the  relator  may  be  non-suited,  as  in  pri- 
vate suits ;  and  the  judgment  therein  may  be  cancelled  and  discharg- 
ed by  the  relator,  in  the  same  manner  as  if  he  were  the  nominal  plain- 
tiff, and  shall  be  deemed  satisfied,  in  the  same  cases  as  judgments  by 
individuals. 

S  11.  If  the  suit  be  discontinued,  or  the  relator  be  non-suited,  or  Judgmem 
judgment  be  rendered  for  the  defendants,  upon  verdict,  demurrer,  or  IS!*""*** 
otherwise,  costs  shall  be  awarded  against  the  relator,  as  if  he  were 
the  nominal  plaintiff,  and  judgment  shall  be  rendered  for  such  costs, 
and  execution  thereon  awarded  against  him,  in  the  same  manner. 

(88)  Lawiofl827,§7. 
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TiTLR  5.      S  12.  }fo  such  suit  shall  be  barred,  nor  shall  the  amount  wlucb 


|mtU6eov«p>  plea  or  notice  made  bjr  any  surety  in  such  bond,  of  a  judgment  reco- 
f oSni.  vared  thereon,  unless  it  be  accompanied  by  an  allegation  that  the  sure- 
ties in  such  bond,  some  or  one  of  them,  have  been  obliged  to  pay  the 
damages  assessed  in  such  judgment,  or  some  part  thereof  fi»r  the  want 
of  sufficient  property  of  such  sheriff  whereon  to  levy  the  same,  or  that 
they  wiU  be  obliged  to  pay  the  same,  or  some  part  thereof^  for  the 
same  reason ;  nor  unless  such  plea  or  notice  be  verified  by  the  oath 
of  the  defendant  making  the  same. 

wiMnsort-  $  13*  If  it  appear  that  the  amount  of  any  damages  so  recovered, 
quitted.  which  such  surety  has  been  obliged  to  pay,  or  will  be  obliged  to  pay, 
as  specified  in  the  last  section,  is  equal  to  the  amount  for  which  such 
defendant  shall  be  liable,  by  virtue  of  the  bond,  he  shall  be  acquitted 
and  discharged  of  all  further  liabili^,  and  judgment  shall  be  rendered 
in  his  fiivor. 

whrnofa       S  14.  Ifitshallappearthattheamountof  any  damages  so  recover- 

^  ^'''      ed,  and  ^iHiich  such  surety  has  been  obliged  to  pay,  or  which  he  will 

be  obliged  to  pay,  is  not  equal  to  the  amount  of  such  surety's  liabilitf , 

the  amount  thereof  shall  be  allowed  to  such  defendant,  in  estimatiDg 

the  extent  of  his  liability  in  any  such  action. 

Diieetion  on-  $  16.  Whenever  a  judgment  shall  he  obtained  against  a  sherifl^and 
his  sureties,  a  direction  shall  be  endorsed  on  the  execution  issued 
thereon,  by  the  attorney  issuing  the  same,  to  levy  the  amount  of  such 
execution,  in  the  first  place,  of  the  property  of  such  sheriff,  and  if  suf: 
ficient  property  of  such  sheriff  cannot  be  found  to  satisfy  such  execu- 
tion, then  to  levy  the  deficiency  of  the  property  of  the  sureties.^ 

fixMution        8  16.  In  every  such  case  of  a  judgment  against  a  sheriff  and  his 
dm."*        sureties,  no  execution  against  the  bodies  of  the  defendants  shall  be  is- 
sued, until  an  execution  against  their  property  shall  have  been  return- 
ed unsatisfied,  in  whole  or  in  part. 

Several  jud^  S  17.  Whcnevcr  several  judgments  shall  be  obtained  at  the  same 
bttliira!  '*  ^6>^9  upon  any  official  bond  of  a  sheriff,  for  damages  amounting  in 
the  whole  to  more  than  the  sums  for  which  the  sureties  therein  shall 
be  liable,  the  supreme  court  shall  order  the  monies  levied  upon  such 
judgments,  firom  the  property  of  the  sureties,  to  be  distributed  to  the 
relators  respectively  in  such  judgments,  in  proportion  to  the  amount 
of  their  reqiective  recoveries.** 

tb-raoniae  S  18.  If  oxecutions  be  issued  upon  several  judgments  obtained  at 
the  same  term,  upon  any  such  official  bond,  and  sufficient  monies  shall 
not  be  raised  to  satisfy  all  of  the  said  executions,  the  supreme  court 
shall  distribute  the  monies  collected  on  such  executions,  to  the  rela- 

(84)  Uwi  of  1827,  §7.    (86)  1  R.  L.  p.  422,  §  6. 


eollected. 
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tor*  tesfeciWely  in  such  judgments,  in  proportion  to  the  amount  of  title  s. 
their  reqiective  recoveries,  ••  v^v^^./ 

S  19.  Whenever  the  surrogate  of  any  county  shall  be  guilty  of  any  suu.  on  w- 
defiiult  or  miscondtict  in  his  o£5ce,  the  party  aggrieved  thereby  may  bSLdi 
apply  to  the  court  of  chancery  for  leave  to  prosecute  the  official  bond 
of  such  surrogate. 

S  20.  Such  application  shall  be  accompanied  by  the  same  probf  Pr<x>f;  proM 
herein  required  in  proceedings  on  sheriff's  bonds;  and  upon  such  wit- 
leave  being  granted,  the  applicant  shall  be  authorised  to  prosecute 
such  bond  in  the  name  of  the  people  of  this  state,  in  the  supreme  court 
only,  in  the  same  manner,  with  the  like  effect,  and  subject  in  all  re- 
spects to  the  provisions  herein  contained,  in  respect  to  suits  on  the  ot 
idti  bonds  of  sheriflGB;  and  the  supreme  court  shall  possess  the  same 
powers  in  relation  to  such  suits. 

S  21.  In  suits  upon  the  official  bonds  of  the  register  and  the  assist*  ^'^  ^^^ 
ant-register  of  the  court  of  chancery,  prosecuted  by  the  order  of  the  *«• »"  <*"• 
chancellor,  the  same  proceedings  shall  be  had,  and  such  suit  shall  be 
prosecuted  and  judgments  rendered  therein,  in  the  same  ooanner  here- 
in prescribed  in  relation  to  suits  on  the  official  bonds  of  sherifis,  ex- 
cept as  herein  otherwise  provided. 

S  22.  If  there  shall  have  been  any  delinquency  of  such  register  or  DutribuUon 
assistant-register,  m  not  accountmg  for,  or  paymg  over,  any  monies  uon*,  &c. 
belonging  to  the  common  fond  appertaining  to  the  court  of  chancery, 
the  chancellor  shall  order  his  bond  to  be  prosecuted  in  the  name  of  the 
people  of  this  state,  on  the  relation  of  the  successor  in  office  of  such 
register  or  assistant-register ;  and  the  same  proceedings  shall  be  had 
therein  as  in  other  cases,  except  that  when  there  shall  be  a  deficiency 
in  the  monies  collected  on  such  bond,  to  satisfy  all  the  judgments  that 
may  have  been  recovered,  a  preference  shall  be  given  in  the  distri- 
bution  of  such  monies,  to  judgments  recovered  on  the  relation  of  pri- 
vate parties,  over  the  judgments  recovered  on  the  relation  of  the  suc- 
cessor to  such  register  or  assistant  register. 

S  23.  In  suits  upon  the  official  bonds  of  clerks  in  chancery,  the  ckrki  in 
same  proceedings  shall  be  had,  as  are  above  provided  in  suits  upon  the 
official  bond  of  the  register  in  chancery. 

S  24.  Proceedings  for  the  prosecution  of  any  official  bond  given  county  eiwk 
by  the  clerk  of  the  city  and  county  of  New- York,  may  be  had  in  the  York, 
manner  herein  directed  in  respect  to  official  bonds  of  sheriA,  except 
that  applications  for  that  purpose  may  be  made  to  the  court  of  com- 
mon pleas  of  the  said  city  and  county,  and  such  suit  may  be  brought 
in  the  said  court,  or  in  the  superior  court  of  law  of  the  said  city  and 
county. 

(86)  lR.L.p.422,$S. 
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8  25.  The  said  courts  shall  proceed  in  such  suits,  in  the  manner 
herein  directed,  in  respect  to  suits  on  sherifPs  bonds ;  and  all  the  pow- 
ers of  the  supreme  court  in  relation  to  such  bonds,  and  the  proceed- 
ings, judgment  and  executions  therein,  are  hereby  conferred  on  the 
said  courts,  in  suits  upon  the  official  bond  of  the  said  clerk. 

%  26.  Proceedings  for  the  prosecution  of  anj  official  bond  given  bjr 
any  marshal  of  any  city,  may  be  had  in  the  raannw  herein  directed 
in  respect  to  official  bonds  of  sheriflb,  except  that  applications  for  that 
purpose  may  be  made  to  the  mayor's  court  of  the  city,  and  such  suit 
may  be  brought  in  the  said  court. 

S  37.  The  said  court  shall  proceed  in  such  suit,  in  the  manner 
herein  directed  in  respect  to  suits  on  sheriff's  b(»ids ;  and  all  thepow* 
ers  of  the  supreme  court  in  relation  to  such  bonds,  and  the  proceed- 
ings, judgments  and  executions  therein,  are  hereby  conferred  up(mthQ 
said  court  in  suits  upon  the  official  bond  of  such  marshal. 
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TITLE  VI. 

OF  ACTIONS  FOR  PENALTIES  AND  FORFEITURES ;  AND  PROVISIONS 
FOR  THE  COLLECTION  AND  REMISSION  OF  FORFEITED  RECOGNI- 
ZANCES, AND  FINES  IMPOSED  BY  COURTS. 

Art.  1« — Of  actions  for  penaltiei  and  forfeitures, 

Art.  2. — Provisions  respecting  the  collection  and  remission  of  fines  imposed  by  courts, 
and  of  forfeited  recognizances. 

ARTICUB  FIRST. 

OfAdtionafoT  Penalties  and  FarfeUvres. 

Sbc.  I.  AotioDs  that  may  be  brought  for  foifextmes,  Jte. 
2.  To  be  prosecuted  like  penonal  actions. 

8.  Such  actions  by  district  attorney,  pnblio  offioers,  &o. 

4.  Penalties,  &e.  ineured  on  lirers,  &c.  where  sued  for. 
6  &  6.  ProTisioBS  respecting  suits  by  common  informers. 
7.  Endorsement  on  first  process  in  suits  for  penalties,  &e 

5.  In  what  ooonties  actions  for  penalties,  &o.  to  be  broaght. 

9.  When  to  be  broaght  against  public  officers. 

10.  Mode  of  declaring  for  penalty,  &e.  in  action  of  debt 
11  &  12.  Also  in  assumpsit  and  trover. 
18.  General  issue  may  be  pleaded:  evidence  under  it. 
14.  Replication  in  actions  by  common  informers. 
16.  Actions  where  precise  penalty  is  not  specified. 

S  1«  When  a  pecuniary  penalty  or  forfeiture  is  specially  granted 
by  law  to  any  person  injured  or  aggrieved  by  any  act  or  omission  of 
another,  the  same  may  be  sued  for  and  recovered  in  an  action  of  debt, 
or  in  an  action  of  assumpsit ;  and  if  it  be  a  forfeiture  of  any  property, 
it  may  be  sued  for  and  recovered  in  an  action  of  trover,  or  other  ap- 
propriate action. 

S  2.  Every  such  action  shall  be  prosecuted  and  conducted  i&  the 
same  manner  as  other  personal  actions  in  all  respects,  except  as  here* 
in  otherwise,  provided ;   and  shall  be  subject  to  all  die  provisions  ct 
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kw  eoQoeniiiig  amendments  of  the  process,  pleadings  and  records    a^'^*  ^ 
therein,  and  concerning  the  abatement  of  such  suits  by  death  or  other-  ^^^^"^^^^^ 
wiae,  vad  all  other  proviaicMis  concerning  personal  actions  not  incon- 
ostent  with  this  Title* 

S  3.  Acti<ms  brought  bj  the  attorney-general,  or  by  the  district  at-  Aetioia  by 
loraey  of  any  county,  or  by  any  public  officer  for  the  recovery  o!  any  l^Mt^h  &«. 
peaali^  or  forieiture,  shall  also  be  conducted  and  prosecuted  in  the 
iame  manner  as  personal  actions,  and  shall  be  subject  to  all  the  pro- 
nsioos  of  law  concerning  personal  actions,  not  repugnant  to  the  pro- 
visions of  this  Title.  And  whenever  any  penalty  or  forfeiture  shall 
be  recovered,  which  is  not  specially  granted  by  law  to  the  party  ag- 
grieved ;  or  to  any  officer ;  or  to,  or  for  the  use  of,  any  county,  town, 
or  other  body  politic ;  or  for  the  use  of  the  poor  of  any  place ;  or  to 
sny  person  who  will  prosecute ;  or  which  shall  not  be  otherwise  spe- 
cially appropriated ;  the  same  shall  be  paid  into  the  treasury  of  the 
itate,  fi>r  the  use  of  the  people  thereof. 

$  4,  When  any  penalty  or  forfeiture  ^all  be  imposed  by  law,  for  Penalties  ia- 
any  oiBbnce  .committed  on  any  river,  lake  or  other  stream  of  water,  rvters^a". 
and  such  river,  lake  or  stream  shall  be  situated  in  two  or  more  coun- 
ties, an  action  for  the  recovery  of  such  penalty  or  forfeiture,  may  be 
brought  by  the  proper  officer,  in  any  county  bordering  on  such  river, 
lake  or  stream,  and  opposite  to  the  place  where  such  offence  was  com- 
mitted ;  and  a  recovery  in  such  action  shall  be  a  bar  to  any  other 
suit,  by  any  other  public  officer,  for  the  same  ofifence. 

S  5.  Where  any  penalty  or  forfeiture  is  given  by  law  to  any  person  saiuby 
who  will  sue  for  the  same,  such  suit  shall  be  brought  '«'  the  name  ot^^!!^^ 
the  person  commencing  the  same,  who  may  appear  by  attorney ;  and 
it  shall  be  conducted  and  prosecuted  in  all  respects  in  the  same  man- 
ner as  personal  actions,  and  shall  be  subject  to  the  provisions  of  law 
concerning  personal  actions. 

S  6.  No  such  suit  shall  be  deemed  to  be  commenced,  until  process  ib. 
iliall  be  actually  delivered  to  an  officer  to  be  executed ;  which  process 
ahall  not  be  re-delivered  to  the  plaintiff  in  any  case,  but  shall  be  re^ 
tamed  to  the  court  from  iriiich  the  same  issued ;  and  no  such  action 
diall  be  compromised  or  compounded,  without  the  leave  of  the  court 
in  which  it  shall  be  pending.'''^ 

S  7.  Upon  every  process  issued  for  the  purpose  of  compelling  the  Endonemevc 
appearance  of  the  defendant  to  any  action  for  the  recovery  of  any  pe- **"  ^'°^**' 
nalty  or  forfeiture,  shall  be  endorsed  a  general  reference  to  the  statute 
by  which  such  action  is  given,  in  the  following  form :  ^^  According  to 
the  provisions  of  the  statute  regulating  the  rate  of  interest  on  money," 
or  ^  according  to  the  provisions  of  the  statute  concerning  sheriiis,''  as 
Ihe  case  may  require,  or  in  some  other  general  terms  referring  to  such 
statute.** 

(ST)  1  R.  L.^  101,§8.    (SS)  Ib.§l. 

VOL.  n.'  61 
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TITLE  8.      S  8«  Every  action  for  a  penalty  or  forfeiture,  shall  be  brought  in 
^JJJ2^|^^^  the  county  where  the  act  was  done,  upon  which  such  penalty  or  fiir- 
brouffirt.      feiture  attached;  and  if  brought  in  the  supreme  court,  the  venue  in 
such  action  shall  be  laid  in  such  county. 

lb.  apiMt        S  9.  Where  such  penalty  or  forfeiture  attaches  in  consequence  of 
em.*^        the  omission  of  any  public  officer  to  perform  any  duty  incident  to  his 
(^ce,  the  action  shall  be  brought  for  the  recovery  thereof,  and  the  ve- 
nue shall  be  laid,  in  the  county  of  which  such  person  was  an  officer* 

n<Mjtrio(bi  3  10.  In  actions  of  debt  brought  to  recover  any  penalty  or  forfeit- 
ure given  by  any  statute,  it  shall  be  sufficient,  without  setting  forth 
the  special  matter,  to  allege  in  the  declaration,  that  the  defendant  is 
indebted  in  the  amount  of  such  penalty  or  forfeiture,  to  the  officer,  per- 
son or  body,  fer  whose  use  the  same  is  given ;  whereby  an  action  ac- 
crued according  to  the  provisions  of  such  statute,  naming  the  subject 
matter  thereoi^  in  the  following  form:  ^^  According  to  the  proyisions 
of  the  statute  concerning  sheriffs,"  naming  the  section.  Title  and  Chi^ 
ter  of  such  statute,  as  the  case  may  require,  or  in  some  other  aimilar 
terms  referring  to  such  statute. 

ib.iDM-  S  11.  Whenever  an  action  of  assumpsit  shall  be  brought  for  the 
recovery  of  any  penalty  given  by  any  statute,  it  shall  be  sufficient, 
without  setting  forth  the  special  matter,  to  allege  in  the  declaration, 
that  the  defendant  bemg  indebted  in  the  amount  of  such  penalty,  ac- 
cording to  the  provisions  of  such  statute,  referring  to  the  same  as  pre- 
scribed in  the  last  section,  undertook  and  promised  to  pay  the  same. 

lb.  in  trow.  ^  IS.  If  au  actiou  of  trover  be  brought  to  recover  any  goods  or  other 
thing  forfeited  by  the  provisions  of  any  statute,  the  declaration  may  al- 
lege that  such  good»  or  other  things  were  forfeited  according  to  ttie 
provisions  of  such  statute,  referring  to  the  same  as  prescribed  in  the 
foregoing  sections,  and  that  the  defendant  converted  the  same  to  his 
own  use,  without  setting  forth  the  special'  matter. 

STot:**  S  13.  To  every  declaration  for  a  penalty  or  forfeiture,  the  defend- 

ant may  plead  the  general  issue ;  that  he  owes  nothing,  or  that  he  did 
not  undertake  and  promise,  as  alleged  in  such  declaration ;  or  that  he 

•nde&oean-  j^  ^^^  guil^  of  the  promiscs  charged;  as  the  case  may  require,  and 
may  give  in  evidence  under  such  plea,  any  special  matter,  which,  if 
pleaded,  would  be  a  bar  to  such  action,  or  discharge  the  defendant 
therefrom,  in  the  same  manner  and  with  the  like  effect  as  if  the  same 
had  been  pleaded  specially.'^ 

S^iSS*"       S  14.  In  any  suit  for  a  penalty  or  forfeiture,  brought  by  any  person 

'^'         other  than  the  party  aggrieved,  or  other  than  any  public  oCBcer,  if  a 

former  recovery,  or  acquittal,  or  other  bar  to  such  action  be  pleaded, 

th^  plaintiff  may  reply,  that  such  recovery,  acquittal  or  bar,  was  had 

by  covin  and  fraud ;  and  if  such  replication  be  confessed  or  establish- 

(88)  1  R.  L.  p.  100,  §  8. 
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ed,  the  plaintiff  shall  recover  in  such  action,  notwithstanding  such    art.s. 
plea.*®  v^^N^-%^ 

015.  Where  any  act  is  prohibited  by  law,  under  a  penalty  not  ex-  wii«ra  p»* 
needing  any  given  sum  specified  in  such  law,  an  action  may  be  brought  bpo?um.^ 
for  such  specified  sum ;  and  the  jury,  or  justice  before  whom  the  trial 
«hall  be  had,  shall  award  such  sum  so  specified,  to  the  plaintiff,  or 
soch  part  thereof  as  shall  be  deemed  proportioned  to  the  o&nce. 

ABTICLE  SECOND. 

ProviHoM  respecting  the  Collection  and  Remiesion  of  Finee  im" 
foaed  by  CourtSj  and  of  Forfeited  Recognizances. 

8co.  IS.  Order  on  joror  not  penonally  lenred  to  fliow  cftiueagiliift  fine. 

17.  HowoKdertobemadobyeifenHeoiiit. 

18.  Caesk  to  delirer  copy  of  oider  to  sheriiT. 

19.  Sheriff  to  leryo  order;  when  and  where  to  make  retan. 
90.  Fkooeedings  on  ntnn  by  iheriill 

21.  In  what  eaiefl  court  to  itay  proceedingi. 

22.  Orders  impoaing  fines  to  he  deliyered  to  district  attotnies. 
SB.  Processto  he  issued  by  distiict  attorney;  itsccnieBts. 
S4  Schedoletohe  anneyed  to  process;  its  contents. 

95.  Mode  of  executing  such  process  by  sheriff. 

98.  When  to  return  process;  how  compelled. 

97.  New  process  to  be  issned  for  fines  not  collected. 

2S.  AU  persons  thns  fined,  to  be  included  in  new  process- 

90.  Suits  OB  recogninances;  judgment  to  be  for  peoaUy. 

80.  Szectttaons  upon  such  judgments. 

81.  How  recognizances  to  be  estreated. 

89.  District  attorney  to  pay  monies  collected  to  county  treaaursr. 
8lL  S5nes  imposed  by  mayors'  courts,  where  to  he  paid. 
84.  Account  to  be  rendered  annually  by  district  attorney. 
86.  When  first  letnm  to  be  made. 

86.  Contents  of  first  i^nd  subsequent  returns.  - 

87.  Common  pleas  may  remit  ffaies  and  recognizances. 

88.  Idmitattons,  Ac.  iqion  power  of  remitting. 

89.  Notice  of  applications  to  remit,  to  be  giren  district  attoney. 

40.  CoBCUirence  of  first  judge  necessary,  to  remit. 

41.  Costs  of  collecting  fine,  ftc  to  be  paid  in  an  cases. 

42.  Bcnutting  fines  imposed  by  special  sessions  and  justices. 
48.  Certain  prorisions  of  this  title  not  to  apply  to  New-Tork. 

S  16.  When  any  grand  or  petit  juror  shall  have  been  snmmoned  to  coutetspg 
attend  any  court,  by  leaving  a  notice  in  writing  at  his  place  of  resi-  in'^mio'i^ 
dence,  the  court  shall  suspend  the  imposing  of  a  fine  for  his  defiiult  in  "^ 
not  attending  pursuant  to  such  summons,  until  the  next  term  or  sitting 
thereof;  and  shall  cause  an  order  to  be  entered  in  the  minutes  of  the 
court,  that  such  defaulting  juror  show  cause,  on  the  first  day  of  the  then 
next  term  of  such  court,  why  a  fine  should  not  be  imposed  on  him/^ 

S  17.  If  such  default  shall  have  happened  at  a  circuit  court,  such  ib.  eider  by 
order  may  direct  the  defaulting  juror  to  show  cause  on  the  first  day        ^ 
of  the  then  next  term  of  the  court  of  common  pleas  of  the  county  in 
which  such  circuit  court  shall  be  sitting. 

(40)  1 R.  L.  p.  100,  §  7.    (41)  lb.  p.  881,  §19. 
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9  18.  The  clerk  of  the  court  by  which  snch  order  aliall  be  made, 
shall  immediately  deliver  to  the  sheriff  of  the  county  a  copy  of  erery 
such  order. 

S  19.  Such  sheriff  shall  serre  such  order  on  the  defaulting  Juror 
named  therein^  personally ;  and  shall  return  such  order,  and  his  pro- 
ceedings thereon,  to  the  court  and  at  the  time,  at  which  micfa  juror 
shall  be  required  to  show  cause. 

S  20.  If.  the  sheriff  shall  return  such  order  personally  served,  the 
court  shall  proceed  to  impose  such  fine  as  shall  be  proper ;  and  if  the 
safne  be  returned  not  served  personally,  the  court  shall  make  a  furdier 
order,  that  such  defaulting  juror  show  cause,  at  the  then  next  term, 
why  such  fine  should  not  be  imposed ;  and  the  same  proceedings  shall 
be  had  upon  such  order,  as  herein  provided  in  respect  to  the  first  order. 
Such  orders  shall  be  entered  from  term  to  term,  until  the  same  shall 
be  personally  served,  or  the  juror  appear. 

S  21.  But  if  it  appear  from  the  return  of  the  sheriff,  or  firom  any 
other  evidence,  that  such  juror  is  dead,  or  insane,  or  has  permanent- 
ly removed  from  the  state ;  or  if  any  satisfactory  excuse  shall  be  ren« 
dered  by  any  person  in  behalf  of  such  juror,  for  his  de&ult,  the  court 
may  abstain  from  any  further  proceedings  in  relation  to  such  default^ 

S  22.  When  a  fine  shall  be  imposed  by  any  court  of  law  upon  any 
grand  or  petit  juror,  or  upon  any  constable,  for  non-attendance,  or  fin- 
any  other  cause,  or  upon  any  officer  of  such  court,  or  upon  any  other 
person,  without  being  accompanied  by  an  order  for  the  immediate 
commitment  of  the  person  so  fined  until  such  fine  be  paid,  it  shall  be 
the  duty  of  the  clerk  of  such  court  immediately  to  deliver  a  copy  of 
the  order  imposing  such  fine,  to  the  district  attorney  of  the  county  in 
which  such  court  shall  be  sitting. 

S  23.  The  district  attorney  shall  immediately  after  the  a^oun- 
ment  of  such  court,  issue  process  under  the  seal  of  the  court  of  onn- 
mon  picas  of  the  county,  to  the  sheriff  thereof,  commanding  him  to 
collect  of  the  several  persons  named  in  the  schedule  annexed  to  such 
proce^,  the  several  sums  affixed  to  their  names  respectively,  in  sudi 
schedule,  and  to  pay  over  the  same  to  the  treasurer  of  the  ooun^ ; 
and  that  at  the  time  of  collecting  the  same,  he  notify  such  persons  re- 
spectively, that  if.  they  have  sufficient  matter  to  show  for  remitting 
such  fines,  they  may  show  the  same  to  the  court  of  common  pleas  of 
the  county,  on  the  first  day  of  the  then  next  term  thereof. 

S  24.  To  such  process  shall  be  annexed  a  schedule,  containing  in 
separate  columns, 

1.  The  names  of  the  persons  fined : 

2.  Their  respective  places  of  residence : 

a.  The  amount  of  the  fine  imposed  on  each  :  and. 


(42)  1  R.  L.  p.  881,  §  19. 
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4.  The  ceive  of  sooh  fine  beii^  impoied:  ^n  a. 

Which  flcheduk  shall  be  certified  by  the  district  attorney  to  cot^^'^^^^^^^ 
tain  a  true  abstract  of  the  orders  imposing  such  fines,  delivered  Id  him 
by  the  clerk. 

S S5.  The sherifi*  to  whom  such  process  diall  be  directed  wodie-^^;^^'^ 
livered,  diall  proceed  to  collect  the  amount  of  such  fines  respectiyely, 
of  the  sereral  persons  named  in  such  schedule,  by  a  leyy  luid  sale  of 
the  personal  property  of  such  persons,  in  the  manner  provided  by  kw, 
in  the  service  of  executions  against  property  in  civil  cases,  and  shall 
be  entitled  to  collect  the  same  fees ;  and  in  case  sufficient  personal 
property  cannot  be  found  to  raise  such  amount,  such  sheriff  shall  take 
the  body  of  the  person  named  in  such  schedule,  and  detain  him  in  cus- 
'  tody,  until  he  shall  satisfy  such  sum,  in  the  same  manner  as  on  exer 
cutions  against  the  body  in  civil  cases,  and  shall  be  entitled  for  his 
services  to  the  like  fees. 

S  26.  Every  sheriff*  to  whom  any  such  process  shall  be  delivered,  Batn 
shall  return  the  same  at  the  then  next  term  of  the  court  of  comnoon 
pleas  of  his  county,  after  such  delivery,  with  his  proceedings  thereon ; 
and  such  return  may  be  compelled  in  the  same  manner  as  civil  pro; 
cess. 

S  27.  If  it  shall  appear  by  any  such  return,  that  any  fine  has  not  n«w 
been  collected,  the  district  attorney  shall  issue  new  process  similar  in  imd. 
all  respects  to  the  first  process  herein  directed ;  and  such  process  shall 
be  issued  from  time  to  time,  until  such  fines  shall  be  collected,  and 
the  same  proceedings  in  all  respects  shall  be  had  thereon,  as  herein 
provided. 

S  28.  But  whenever  a  district  attorney  shall  issue  any  process  fiir  wbo  to  b« 
the  collection  of  any  fine,  he  shall  include  in  the  schedule  annexed  to  tbwiitt. 
such  process,  the  names  of  all  persons  upon  whom  any  fine  shall  at 
that  time  have  been  imposed,  and  the  process  against  whom  has  been 
Teturned  unsatisfied,  or  against  whom  no  process  shall  have  been  is« 
>Qed  for  the  collection  of  such  fine. 

S  29,  Whenever  any  recognizance  to  the  people  of  this  state  shall  ^|^ 
have  become  forfeited,  the  district  attorney  of  the  county  in  which 
>QcK  recognizance  was  taken,  shall  prosecute  the  same,  by  action  of 
^bt  for  the  penalty  thereof;  and  the  proceedings  and  pleadings  there- 
in, shall  be  the  same  in  all  respects,  as  in  personal  actions  for  tfie  re- 
^^^ly  of  any  debt,  except  that  it  shall  not  be  necessary  to  allege  or 
prove  any  damages  by  reason  of  a  breach  of  the  conditiixi  of  such  te*. 
^^^goizhoce ;  but  on  such  breach  being  found  or  confessed,  or  upm  a 
judgment  by  defiiult  being  entered  against  the  defendants,  the.  judg* 
meat  shall  be  absolute  ibr  the  penalty  of  the  recognizance. 

S  SO.  Executions  shall  be  awarded  and  executed  upon  audi  judg^  ftwcatioai 
^Mit  in  die  same  manner  as  upon  judgments  in  personal  actions,  «iid 
^A  the  like  effect  in  all  roqpects. 
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TiTLfio.       ^31,  Whenever  any  recogiiizaix»  is  directed  by  law  to  be  estreat- 
^]|^^]|]|[^  ed,  such  estreat  shall  be  made  by  the  entry  of  an  order  duectingtbe 
««f»i««o<Hss-  same  to  be  prosecuted ;  and  the  same  shall  be  prosecuted  as  herein 
directed. 

lu^  eoi-  S  32.  The  district  attorney  of  every  county,  shall  pay  over  to  ibe 
P&td  oVer.  county  treasurer  thereof,  the  amount  of  all  monies  collected  hj  him 
upon  recognizances,  or  for  penalties  or  forfeitures  belonging  to  the 
county,  after  deducting  therefrom  lus  reasonable  costs  and  expenses, 
and  such  reasonable  counsel  fee  as  the  court  of  conunon  pleas  of  Us 
county  shall  think  fit  to  allow,  if  any,  by  an  order  to  be  entered  in 
their  minutes. 

JJjjj^tjr         3  S8.  But  whenever  any  fine  shall  have  been  imposed  by  any 
"««^        mayor's  court  of  any  city,  such  fine,  subject  to  the  deducti<»8  Bfmr 
fied  in  the  last  section,  shall  be  paid  into  the  treasury  of  such  city. 

Account  by  S  34.  The  district  attorney  of  any  county,  at  the  term  of  the  ooart 
iwy.  *^  ~  of  common  pleas  of  his  county,  held  in  the  month  of  January,  in  ead 
year,  or  if  there  be  no  such  term,  then  at  the  first  term  held  after  Ae 
month  of  January,  in  each  year,  shall  render  to  such  court,  on  oath, 
an  account  in  writing,  of  all  suits  brought  by  him  upon  recognizances, 
or  fi>r  penalties  or  forfeitures  belonging  to  the  coun^  or  to  the  state; 
of  his  proceedings  in  such  suits ;  and  of  all  monies  collected  by  him 
therein,  and  recovered  by  him  of  any  person' belonging  to  such  ooimty 
or  to  the  state. 

lb.  antn-  $  35.  Such  return  shall  be  made  at  the  first  January  term  of  the 
court  of  common  pleas  of  every  county  which  shall  be  held  ia  the 
year  next  after  this  Title  shall  tstke  effect  as  a  law;  or  if  there  be  no 
such  January  term,  then  at  the  first  term  which  shall  be  held  after 
the  month  of  January,  in  such  year ;  and  shall  be  made  annuallj 
thereafter. 

Content!  of  S  36.  Sttch  first  rotum  shall  embrace  all  suits  and  proceedings  in- 
returm.  gtitutod  by  him,  for  the  recovery  of  the  penal^  of  any  recognizance ; 
all  process  issued,  and  proceedings  had  by  him,  for  the  collection  of 
any  fines ;  and  all  monies  received  by  him,  belonging  to  the  county 
or  to  the  state ;  since  his  appointment  to  such  olSioe  of  district  attor- 
ney ;  and  every  subsequent  return  shall  include  all  such  matters  since 
the  previous  return  made  by  him. 

Bemittinr  $  37.  Upou  the  application  of  any  person,  who  shall  have  been 
co^i^<!]^.  fined  by  any  court  of  law  sitting  in  any  county  of  this  state;  or  of 
any  person  whose  recognizance  shall  have  become  forfeited,  or  of  bis 
surety ;  the  court  of  common  pleas  of  the  county,  in  which  such  court 
was  held,  or  in  which  such  recognizance  was  taken,  may,  upon  goes 
cause  shown,  remit  any  such  fine,  or  any  such  forfeiture  of  recogni- 
zance, or  any  part  of  such  fine,  or  of  the  penalty  of  such  recogni- 
zance, and  may  discharge  such  recognizance,  upon  such  terms  as  ^ 
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such  court  shall  appear  just  aad  equitable.    If  any  such  fine  shall   art.  3. 
haye  been  paid,  the  officer  or  coimty  treasurer  in  whose  hands  it  may  ^'^'^^^^ 
be,  shall  pay  the  same,  or  such  part  as  shall  have  been  remitted,  ac- 
cording to  such  order.^' 

S  88.  But  the  last  section  shall  not  authorise  such  court  to  remit  BaKricUom 

^         upon  powtr* 

any  fine  imposed  by  any  court  of  oyer  and  terminer  or  general  sessions 
of  the  peace,  upon  a  conviction  for  a  criminal  ofience ;  nor  any  fine 
imposed  by  any  court  upon  any  officer  thereof,  or  any  party  therein,  or 
iqmn  any  other  person  £)r  an  actual  contempt  of  such  court,  or  for  dis- 
obedience  of  its  orders  or  process ;  nor  to  remit  or  discharge  any  recog- 
nizance taken  in  one  county,  for  the  appearance  of  any  petson  in  anoth* 
er,  but  the  power  of  remitting  or  discharging  such  recognizance,  shall 
be  exercised  exclusively  by  the  court  of  the  coimty  in  which  such  per- 
son shall  be  bound  to  appear* 

S  39.  No  such  application  shall  be  h^ard  until  reasonable  notice  Natnnof  ai^ 
Aall  have  been  given  to  the  district  attorney  of  the  county,  and  until  p^^^*"- 
he  shall  have  had  an  opportunity  to  examine  the  matter,  and  prepare 
to  resist  such  application. 

S  40.  No  such  application  shall  be  granted,  without  the  concur- Fint  judge  t» 
rence  of  the  first  judge  of  the  county  cotirts  of  such  coun^,  if  there  **^"* 
be  one,  and  he  be  present ;  and  such  concurrence  shall  be  expressed 
in  the  minutes  of  the  order  granting  any  remission  of  a  fine,  or  of  the 
penalty  of  a  recognizance,  or  of  any  part  thereof.^' 

S  41.  Nor  shall  such  application  in  any  case  be  granted,  without  CMi>tob6 
payment  of  the  costs  and  expenses  incurred  in  proceedings  for  the  col-  ^^^ 
lection  either  of  such  fine  or  the  penalty  of  such  recognizance. 

S  42.  When  any  person  shall  have  been  fined  by  any  court  of  spe-Finwii^Nw- 
cial  sessions  of  the  peace,  or  by  any  justice  of  the  peace,  upon  a  con-  oes,  V^* 
▼iction  jbr  any  offence,  and  shall  have  been  conunitted  to  jail,  until 
radi  fine  shall  be  paid,  the  court  of  common  pleas  of  the  county  may 
remit  such  fine,  or  any  part  thereof,  and  may  discharge  such  person 
from  his  imprisonment ;  and  shall  exercise  sudi  power,  in  the  manner, 
ttid  Sttlgect  to  the  provisions  herein  contained,  in  relation  to  fines, 
ttkd  penalties  of  recognizances. 

S  43.  The  provisions  of  this  Title  respecting  the  collection  of  fines  New-voik 

and  recoflmizances.  or  the  navment  over  of  the  amount  iKArAof  rIiaII  •^^p^!;** 


(48)  Lawf  of  1818,  p.  807,  §  a 
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TITLB7.  TITLE   Vn. 

OF  PHOCEEDIKGS  FOR  THE  ADMEASUREMENT  OF  DOWER. 

8ac.  1.  Wlieii  tud  to  wliOBi  widow  may  tpply  for  aaiigiiBkeiit  of  dower. 
2.  PetitioB  tud  notice,  when  and  on  whom  to  be  aenred. 

8.  Senriee  how  to  he  nude;  when  to  be  pnbliahed. 
4.  Gaatdiana  to  be  appointed  Ibr  infant  heinan^ownen. 
0.  AH  notieei  to  be  aeired  on  laoh  gnardiii,  in  all  eaaet. 
6.  When  heirs,  ke-  may  require  widow  to  iqpply  for  dower. 
7*  WImb  haiii,  fte.  may  apply  to  have  dower  admeaanred. 
8»  Petition  and  notiee  when  and  how  to  be  lerred. 

9.  Powen  of  eonrt  on  application  to  order  admeasurement 
10.  Crnnmiiiionera  to  be  appointed;  Undto  be  specified. 
U.  Oa&of  eonnifwmera. 
12.  Vacancies  in  commissioners  how  svppUed,  &c. 
1$.  Dntiea  to  be  exeeoted  by  commissioners. 
14.  Enhiging  tone  for  report;  compelling  reporty  ke. 
li.  Repett  to  be  filed  and  entered  at  large. 
10.  Report  may  be  set  aside;  or  confirmed. 

17.  EHfect  of  admeasoremcnt  iqpon  being  confirmed. 

18.  Widow  may  maintain  ejectment;  snl^eet  to  taxes,  &c. 
10.  Appeals  from  ceaunon  |4eas  and  snrregate,  when  to  be  made. 

20.  Appeal  haw  made;  bond  to  be  given. 

21.  Papers  to  be  certified  to  supreme  court. 

22.  I¥oeeeding8  of  supreme  court  on  the  appeal. 
28.  Upon  reyersal  of  admeasurment,  further  proceedings. 

24.  Upon  afllrmance,  costs  how  taxed;  effect  of  affirmance. 

25.  Costs  ffsneial^,  how  taxed  and  by  whom  to  be  paid. 
26L  How  paid  in  ease  of  appeal. 
2F.  Practice  in  hearing  iqppeals;  notices,  he. 

Towhia    ,     ^  1*  Any  widow  who  shall  not  have  had  her  dower  assigned  to 

eoort  widow  ^  ^        _ 

to  apply*  her,  within  hrty  days  after  the  decease^ of  her  husband,  may  appljf 
by  petition  for  the  admeasurement  of  her  dower,  to  the  supreme  court ; 
or  to  die  court  of  common  pleas  of  the  comity  in  which  the  IvA 
mbject  to  dower  lie ;  or  to  the  surrogate  of  the  same  coun^ ;  spoci- 
fying  therein  the  lands  to  which  she  claims  dower.  ^^ 

^S;^^      Si.  Acopy  of  such  petition,  with  notice  of  die  tigaeandfhoe 

'"^^^  when  it  will  be  presented,  shall  be  served,  at  least  twen^  dayi  {x^ 
yiousloitspresfiDtatian,  upon  the  heirs  of  her  husband  J  oriftheytf^ 
not  die  owners  of  the  lands  subject  to  dower,  then  upon  die  owoms 
of  such  lands  claiming  a  freehold  estate  therein ;  or  their  guardiatfS 
when  any  suchfaehti  or  owners  are  minors. 

Bow  mads.  J  3^  Suxh  uoticc  may  be  serred  personally,  on  any  party  of  Wi 
age ;  or  upon  the  guardians  of  minors ;  or  by  leaving  the  same  win 
any  person  of  proper  age,  at  the  last  rettdence  of  sodi  party  ^  g^^' 
dian,  in  case  of  his  temporary  absence ;  and  if  any  sBchheir  or  0^ 
or  be  a  resident  out  of  this  state,  the  service  of  such  notice  fOKf  ^ 
u{MMi  the  tenant  in  actual  occupation  of  the  lands,  or  if  tbeie  k  ^ 
tenant,  by  publishing  the  same  for  three  weeks  successively,  in*""^ 
newq^per  printed  in  the  county  where  such  lands  are  situated* 

^S!I?l'"I*'     5  4.  Where  such  heirs  or  owners  are  minors,  and  have  no  go»^ 

inlSBthein,  t    ii      nAint 

dian,  the  court  or  surrogate,  on  application  of  the  widow,  shall  app^ 

(44)lB.L.p.S2,§12. 
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some  discreet  and  sabstantial  freeholder  a  guardian  of  such  infants,  for  title  7. 
the  sole  purpose  of  appearing  for  and  taking  care  of,  the  interest  of  *^^v^^/ 
todi  infimts  in  the  proceedings. 

S  5,  Notice  of  the  application  for  the  admeasurement  of  dower,  and  NotiM*  to  be 
all  notices  in  the  subsequent  proceedings,  shall  be  served  on  such  guar-  ^«>a- 
dian,  whether  the  infent  reside  within  this  state  or  not. 

S  6.  After  the  expiration  of  forty  days  from  the  deadi  of  any  hus-  H6in,fce. 
band,  his  heirs,  or  any  of  them,  or  the  owners  of  any  land  subject  to  wi7ow  to  ap- 
dower,  claiming  a  freehold  estate  therein,  or  the  guardian  of  any  such  ^^' 
heirs  or  owners,  may,  by  notice  in  writing  require  the  widow  of  such 
husband  to  make  demand  of  her  dower,  within  ninety  days  after  the 
service  of  such  notice,  of  the  lands  of  her  deceased  husband,  or  of  such 
part  ikenotaa  diall  be  specified  in  such  notice.^  ^ 

3  7.  If  such  widow  shall  not  make  her  demand  of  dower,  within  wimb  hoSn, 
the  time  specified  in  such  notice,  by  commencing  a  suit,  or  by  an  ap-  ****** 'pp*^* 
plication  for  admeasurement,  as  herein  prescribed ;  or  if  such  widow 
Shan  not  make  such  demand  within  one  year  after  her  husband's  death, 
although  no  notice  to  diat  efiect  shall  have  been  given ;  the  heirs  of 
the  husband  of  such  widow,  or  any  of  them,  or  the  owners  oT  any  lands 
subject  to  dower,  claiming  a  fi*eehold  interest  therein,  or  the  guardian 
of  any  such  heirs  or  owners,  may  apply,  by  petition,  to  the  suj)reme 
court,  or  to  die  court  of  common  pleas  of  the  county  where  such  lands 
are  situated,  or  to  the  surrogate  of  the  same  county,  for  the  admeasure- 
nient  of  the  said  widow's  dower  of  the  lands  of  her  husband,  or  of  such 
part  thereof  as  shall  be  specified  in  the  said  petition.^^ 

9  8.  A  copy  of  such  petition,  with  notice  of  the  time  and  place  of  gervivped. 
presenting  the  same,  diall  be  served  personally  on  such  widow,  twenty  **""^ 
4ays  previous  to  its  presentation. 

S  9.  Upon  such  application  being  made,  either  by  a  widow,  or  by  uowttoor- 
any  heir  or  owner,  or  by  the  guardian  of  such  heir  or  owner,  the  su-  JSmmSJT' 
preme  court^  or  the  court  of  common  pleas,  or  the  surrogate  to  whom 
tbe  same  diall  be  made,  may  upon  hearing  of  the  parties,  order  that 
admeasurement  be  made  of  such  widow's  dower  of  all  the  lands  of  her 
husband,  or  of  such  part  thereof  as  shall  have  been  specified  in  such 
•pplicatioB.** 

S 10.  Such  court  or  surrogate  shall  thereupon  appoint  three  re-  coiniriaioB 
putable  and  disinterested  freeholders,  commissioners,  for  the  purpose  •"•  *** 
rf  making  sueh  admeasurement,  by  an  order  which  shall  specify  the 
hods  of  which  dower  is  to  be  admeasured,  and  the  time  at  which  (he 
^^Mamiasionefg  shall  report.^* 

S  11.  The  commissioners  so  appointed,  before  entering  upon  their  Timr  oath, 
duties,  shall  be  sworn,  before  the  surrogate  who  appointed  them,  or  be- 
faesome  officer  authorised  to  take  affidavits,  that  they  will  &itfafu)ly, 

(45)lS.L.p.60,§2.    (46)Ib.§8. 
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TITLE  7. 


bo. 


Their  dntiaB. 


To  lay  off 
doww. 


DidoctioM 
for  improve- 

■MOtl- 


honestly  and  impartially  discharge  the  duty  and  execute  the  trust  re. 
posed  in  them  by  such  appointment/'' 

S  12.  If  the  persons  so  appointed  commissioners,  or  either  of  them, 
shall  die,  resign,  or  neglect  or  refuse  to  serre,  others  maybe  appoint- 
ed in  their  places,  by  the  court  or  surrogate  who  appointed  the  first 
commissioners,  and  shall  take  the  same  oath. 

S  IS.  The  commissioners  so  appointed,  shall  execute  their  duties 
as  follows: 

1  •  They  shall  admeasure  and  lay  off,  as  speedily  as  possible,  the  one- 
third  part  of  the  lands  embraced  in  the  order  for  their  appointment,  as 
the  dower  of  such  widow,  designating  such  part  with  posts,  stcHies  or 
other  permanent  monuments : 

2.  In  making  such  admeasurement,  they  shall  take  into  riew  anj 
permanent  improvements  made  upon  the  lands  embraced  in  the  said 
order,  by  any  heir,  guardian  of  minors,  or  other  owners,  since  the  death 
of  the  husband  of  such  widow,  or  since  the  alienation  thereof  by  such 
husband ;  and  if  practicable,  shall  award  such  improvements  within 
that  part  of  the  lands  not  allotted  to  such  widow;  and  if  not  practical 
ble  so  to  award  the  same,  they  shall  make  a  deduction  from  the  lands 
allotted  to  such  widow,  proportionate  to  the  benefit  she  will  derive 
from  such  part  of  the  said  improvements,  as  shall  be  included  in  the 
portion' assigned  to  her: 

s.  They  shall  make  a  full  and  ample  report  of  their  proceedings^ 
with  the  quantity,  courses  and  distances  of  the  land  admeasured  and 
allotted  by  them  to  the  widow,  with  a  description  of  the  posts,  stones 
and  other  permanent  monuments  thereof,  and  the  items  of  their  charges, 
to  the  court  by  which  they  were  appointed,  at  the  time  specified  in  the 
order  for  their  appointment: 

4.  They  may  employ  a  surveyor,  with  necessary  assistants,  to  aid 
them  in  such  admeasurement.^® 

S  14.  The  court  or  surrogate  appointing  such  commissioners,  may, 
upon  their  application,  or  that  of  either  party,  enlarge  the  time  for 
making  their  report ;  and  may,  by  order,  compel  such  report,  or  dis- 
charge the  commissioners  neglecting  to  make  the  same,  and  appoint 
others  in  their  places.  , 

S  15.  Such  report  shall  be  filed  and  entered  at  large  in  the  minutes 
of  the  court  to  which  the  same  shall  be  made,  or  in  a  book  to  be  pro- 
vided by  the  surrogate  for  that  purpose,  when  made  to  him.** 

S  16.  The  court  or  surrogate,  to  whom  such  report  shall  be  made, 
ffreoDtoaed.  may,  at  the  time  appointed  for  receiving  the  same,  or  at  such  other 
time  to  which  the  hearing  shall  have  been  adjourned,  on  good  cause 
shown,  set  aside  the  said  report,  and  appoint,  as  often  as  may  be  ne- 
cessary, new  commissioners,  who  shall  proceed  in  the  manner  herein 


To  report 
froeeedings. 


To  employ 
■Ofveyoiti 

Eolaninf 
tiowror  re- 
port. Ate. 


TobefiJed 
and  entered. 


oportmay 
bo  iet  MJde ; 
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befive  directed :  and  if  not  set  aside,  the  said  court  or  surrogate  shall,   title:. 
bj  order,  confirm  the  said  report  and  admeasurement.  v-^v*%^ 

S  17.  The  admeasurement  so  made  and  confirmed,  shall,  at  the  Bflectorni. 
expiration  of  thirty  days  from  the  date  of  such  confirmation,  unless  ap-  m^"'^ 
pealed  firom,  be  binding  and  conclusive,  as  to  the  location  and  extent     /^  C^    .^ 
of  the  said  widow's  right  of  dower,  on  the  parties  who  applied  for  the  /  ^^       /  ^o 
same,  and  on  all  parties  to  whom  notice  shall  have  been  given,  as 
herein  before  directed.    But  no  person  shall  be  precluded  thereby 
from  controverting  the  right  and  title  of  such  widow  to  the  dower  so 
admeasured.^ 

S  18.  The  widow  to  whom  dower  shall  be  admeasured,  at  the  ex-  wtaowmny 
piration  of  thirty  days  from  the  date  of  the  said  confirmation,  unless  mMu' 
the  same  be  appealed  firom,  may  bring  and  maintain  an  action  of 
qectment  to  recover  the  possession  of  the  lands  so  admeasured  to  her 
for  her  dower  (in  which  her  right  to  such  dower  may  be  controvert- 
ed) and  upon  recovery,  may  hold  the  same  during  her  natural  life, 
sul^ect  to  the  pajrment  of  all  taxes  and  charges  accruing  thereon  sub- 
sequent to  her  tsJdng  possession.^' 

S  19.  Where  the  commissioners  have  been  appointed  by  a  court  Apiiaaiifrom 
of  common  pleas,  or  by  a  surrogate ;  the  widow,  and  any  heir  or  ^ea^-. 
owner  of  lands  afiected  by  the  proceeding,  or  the  guardian  of  such 
heir  or  owner,  may,  within  thirty  days  after  the  order  of  confirmation 
of  the  report  of  the  commissioners  by  such  court  or  surrogate,  appeal 
from  such  order,  to  the  supreme  court,  in  the  manner  herein  after  di- 
rected.** 

S  20.  Such  appeal  shall  be  filed  with  the  surrogate  or  with  the  clerk  HowmHrie- 
of  the  court  granting  such  order ;  but  shall  not  be  effectual  or  valid  ^^  ^ 
for  any  purpose,  until  a  bond  to  the  adverse  party  shall  be  executed 
by  the  appellant,  and  filed  with  such  surrogate  or  clerk,  with  security 
to  be  approved  by  the  surrogate  or  a  judge  of  the  court  by  which  such 
order  was  made,  and  to  be  evidenced  by  an  endorsement  on  such  bond, 
in  the  penal  sum  of  one  hundred  dollars,  conditioned  for  the  diligent 
prosecution  of  such  appeal,  and  for  the  payment  of  all  costs  that  may 
be  adjudged  by  the  supreme  court  against  such  appellant ;  and  no  other 
notice  or  proceeding  shall  be  necessary  to  perfect  such  appeal. 

S  21.  It  shall  be  the  duty  of  the  surrogate,  or  the  clerk  of  the  court  ?«]!•»  to  b« 
with  whom  such  appeal  and  bond  shall  be  filed,  on  receiving  the'^"**^'******' 
amount  of  his  fees  for  the  service,  to  transcribe  the  petition,  affidavits, 
notices,  orders,  reports,  and  all  other  proceedings  on  the  said  applica- 
tion, together  with  the  said  appeal,  to  certify  them  under  his  official 
seal,  and  to  transmit  the  said  copies  to  the  supreme  court. 

S  22.  The  supreme  coxut  shall  proceed  to  hear  and  determine  the  Proeoedingi 
said  appeal,  and  to  review  all  the  proceedings  upon  the  said  applica-  ®"  *^^'^* 
tion,  and  shall  do  therein  what  shall  be  just.^^ 

(60)  1  R.  L.  p.  61,  §  7.    (51)Ib.§7&d.    (82)n>.§10.  ' 
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TITLE  a       S  S3.  In  case  of  the  reversal  of  the  order  of  confirmation,  the  covt 


shall  cause  the  same  to  be  certified  to  the  surrogate  or  court  oi  cchd- 
Miofad-  mon  pleas,  making  such  order,  to  the  end  that  new  conunistionen 
mmu  may  be  appointed,  or  a  new  admeasurement  may  be  had,  as  the  su- 
preme court  shall  direct ;  or  the  said  supreme  court  may  proceed  to 
appoint  commissioners  to  make  admeasurement,  in  the  same  manner 
as  upon  an  original  application  to  such  court,  and  the  like  proceed- 
ings shall  be  had  thereon. 

Ik  oBAflkm-  S  24,  In  case  of  the  afiirmanceof  the  order  of  confiraialioD  of  ainr 
surrogate  or  court  of  common  pleas,  the  supreme  court  may  also  ia 
its  discretion,  award  costs  to  be  paid  by  the  appellant,  and  to  be  taxed 
as  the  said  court  shall  direct ;  and  the  original  order  of  Gonfinnation, 
and  the  admeasurement  confirmed  thereby,  shall  be  binding  and  oon- 
clusive,  and  authorise  an  action  of  ejectment,  as  herein  before  sp^ 
cified. 

cbsiiorpro-  S  25.  All  costs  and  expenses  arising  on  any  proceedings  on  such 
"*^^  application,  shall  be  taxed  by  the  surrogate  or  a  judge  of  the  <xHirt  in 
which  such  proceedings  shall  be  had ;  and  when  such  appUcation  is 
made  in  the  supreme  court,  and  also  when  made  to  a  surrogate,  or 
court  of  common  pleas,  and  no  appeal  shall  be  made  from  the  older 
of  confirmation,  the  said  costs  and  expenses  shall  be  paid  equally,  the 
one-half  thereof  by  the  widow,  and  the  other  half  by  the  adverse  party. 

iDMMofcp-     S  26.  When  an  appeal  is  entered,  then  such  costs  shall  be  paid  by 
**^  the  party  applying  for  such  admeasurement ;  and  if  the  admeasure- 

ment be  affirmed  on  such  appeal,  the  supreme  court  in  awarding  oostBi 
shall  require  the  party  appealing,  to  pay  the  one-half  of  such  costs  and 
expenses  before  the  surrogate  or  court  of  common  pleas,  if  he  have  not 
before  paid  the  same. 

p^aetiM  to  S  S7*  The  hearing  of  an  appeal  by  the  supreme  cotirt,  shall  be 
^Sk!*'^^  brought  on  by  notice,  and  shall  be  conducted  as  other  special  mo- 
tions ;  and  notices  of  the  hearing,  and  all  other  necessary  notices  in 
the  said  court,  may  be  served  on  any  party,  not  residing"  within  this 
state,  by  leaving  the  same  with  the  surrogate  or  the  clefk  of  the  court 
from  whose  order  the  appeal  is  made,  for  the  use  of  such  party.  And 
the  supreme  court  may,  by  rule,  direct  further  retuilis  from  any  nap- 
rogate  or  court  of  common  pleas,  whenever  the  same  shall  be  neces- 
sary, and  may  establish  such  rules  to  regulate  the  practice  on  such  ap- 
peals,  as  the  said  court  may  deem  expedient. 


TITLE  VIH. 

« 

OF  PROCEEDINGS  FOR  THE  COLLECTION  OF  DEMANDS  AGAINST  SflffS 

AND  VESSELS. 

8bc.  1.  Debts  entunented  which  are  liens  ou  Tessels. 
2.  When  Uen  to  eesse  in  different  eases. 
8.  Who  may  apply  fiDrwaRut,  and  to  what  olUcen.   , 
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Sbc.4  CoBtcntf  of  appUestioii;  how  to  1m  verified.  TITLB& 

5.  Wamuit  to  l>e  itraed;  its  oontentf.  \^rv^^ 

6.  Warrant  how  executed  and  retimed  with  inventory. 

7.  Until  lint  warrant  he  fofpended,  no  other  to  iirae. 
8  fc  9.  Notice  to  he  published;  its  contents. 

10.  Other  creditors  how  to  beccme  Intereftedin  prooeediBgi. 

11.  liens  not  presented,  to  cease. 

12.  Who  to  apply  for  discharge  of  Tcssel. 

IS.  Bond  to  be  giren  by  applicants;  its  contents. 
14  Order  of  dischaiK^  when  to  be  gmted;  its  effect 
15.  Bond  for  whom  to  be  held  and  how  prosecuted 
19.  Mode  of  declaring  on  bond  by  creditors. 

17.  Fleas  by  defendant;  proceedings  in  suit. 

18.  When  judgment  to  be  rendered  forplaintiff. 

19.  When  for  defendant,  and  award  of  costs. 

20  fc  21.  Order  for  sale  of  Tessel  when  to  issue;  its  contents. 

22.  Sheriff  how  to  proceed  in  sale. 

2B.  To  retun  his  proceedings  and  retain  proceeds  of  sale. 

24.  Notice  to  owners  of  yessels,  &c.  how  and  ^Hien  to  be  published. 

25.  Proceeds  of  sale  to  be  distributed,  unless  claim  be  contested. 
28.  In  esLse  of  contest,  written  objections  to  be  filed. 

27  to  n.  Proceedings  to  obtain  referees  to  determine  on  claim. 
82.  Powers,  duties  and  compensation  of  referees. 
88.  Their  report  when  to  be  filed;  effect  thereof. 
84.  Ezceptioos  to  report;  proceedings  thereon. 

86.  Ifreportoonfirmed,distributionto  be  made  according. 
88.  Order  for  that  purpose;  application  of  surplus  monies. 

87.  Proportionate  distribution  if  there  be  not  sufioient  for  all. 

88.  CoBunissions  of  sheriff  on  monies  received. 

88.  Proceedings  when  and  where  to  be  filied  by  officer. 

40.  Report  of  officer  how  for  CTidence. 

41.  Errors  may  be  corrected  by  court,  8cc. 

42.  Bhtfiff  how  compelled  to  return  inyentory,  8cc. 
48.  Application  of  this  Title,  as  to  certain  vessels. 

5l.  Whenever  a  debt,  amounting  to  fifty  dollars  or  upwards,  DsbtswUsh 
Bhall  be  oMitracted  by  the  master,  owner,  agent  or  consignee  of  any  SamST'* 
ship  or  vessel,  within  this  state,  for  either  of  the  following  purposes, 

1.  On  account  of  any  work  done,  or  materiak  or  articles  furnished 
in  this  state,  for  or  towards  the  building,  repairing,  fitting,  furnishing 
or  equipping  such  ship  or  vessel : 

2.  For  such  provisions  and  stores  furnished  within  this  state,  as 
may  be  fit  and  proper  for  the  use  of  such  vessel,  at  the  time  wheil 
the  same  were  furnished : 

8.  On  account  of  the  wharfage  and  the  expenses  of  keeping  such 
'  Tetael  in  port,  including  the  expense  incurred  in  employing  persons 
to  Watch  her : 

Such  dibt  shall  be  a  lien  upon  such  ship  or  vessel,  her  tackle,  ap- 
parel and  furniture ;  and  shall  be  preferred  to  all  other  liens  thereon, 
except  mariners'  Wages.^ 

S  S.  When  the  ship  or  vessel  shall  depart  fi'om  the  port  at  which  WhMiienta 
she  was,  when  such  debt  was  contracted,  to  some  other  port  within 
this  state,  every  such  debt  shall  cease  to  be  a  lien,  at  the  expiration 
of  twelve  days  after  the  day  of  such  departure  ;  and  in  all  cases  such 

(68)  1 R.  L.  p.  180,  §  1  &  2;  Laws  of  1817,  p.  48,  §  1. 
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TITLE  a  lien  shall  cease  immediately  after  the  vessel  shall  have  left  this 
state." 


wimto  apply  §  3.  Any  person  having  due  to  him  the  sum  of  fifty  dollars  of  up- 
4^  *  wards,  upon  any  debt  contracted  for  any  of  the  purposes  herein  be- 
fore specified,  may  make  application  to  any  officer  authorised  by  law 
to  perform  the  duties  of  a  justice  of  the  supreme  court  at  chambers,  in 
the  county  within  which  such  ship  or  vessel  shall  then  be,  or  in  die 
city  of  New-York  to  any  justice  of  the  superior  court  of  law  therein, 
for  a  warrant  to  enforce  the  lien  of  such  debt,  and  to  collect  tbe 
amount  thereof.** 

coDtevtaoT       $  4.  Such  application  shall  be  in  writing,  and  shall  specify, 
vooT.      *       1.  By  whom  such  debt  was  contracted,  and  ibr  what  ship  or  yeft- 
sel: 

2.  The  items  composing  such  debt : 

8.  It  shall  be  verified  by  the  affidavit  of  the  creditor,  or  (^  the  per- 
son making  the  application  in  his  behalf,  stating  that  the  sum  claimed 
in  such  account  is  justly  due  to  the  person  in  whose  behalf  such  ap- 
plication is  made,  over  and  above  all  payments  and  discounts : 

And  the  facts  and  circumstances  to  establish  such  demand,  shall 
also  be  verified  by  the  affidavits  of  one  or  more  disinterested  wit- 
nesses. 

warruior  S  5.  The  officer  to  whom  such  application  shall  be  made,  shall 
thereupon  issue  his  warrant  to  the  sherififof  the  county,  commanding 
him  to  attach,  seize  and  safely  keep  such  ship  or  vessel,  her  tackle^ 
apparel  and  furniture,  to  answer  all  such  liens  as  shall  be  established 
i^inst  her  according  to  law ;  and  to  make  return  of  his  proceedings 
under  such  warrant  to  the  said  officer,  within  ten  days  after  such  sei- 
zure. 

ExaeuUoff  S  6.  The  shcrifT  to  whom  any  such  warrant  shall  be  directed  and 
warn!!r°^  delivered,  shall  forthwith  execute  the  same,  and  shall  keep  the  ship 
or  vessel  and  other  property  seized  by  him,  to  be  disposed  of  as  here- 
in after  directed.  He  shall  also,  within  ten  days  after  such  seizure, 
make  a  return  to  the  officer  who  issued  the  warrant,  stating  therein 
particularly  his  doings  in  the  premises;  and  shall  make  out,  sub- 
scribe, and  annex  thereto,  a  just  and  true  inventory  of  all  the  proper^ 
so  seized ;  which  inventory  shall  be  signed  by  him,  and  annexed  to 
his  return. 

otfa«  war.       S  7.  Whenever  any  such  warrant  shall  be  issued,  no  other  war- 
nut.  not  u>   ^^^^  gj^^^  j^^^^  agaiust  tho  same  ship  or  vessel,  unless  the  first  war- 
rant be  superseded. 

Notieaorwr-  S  8.  The  officer  issuing  any  such  warrant,  shall  thereupon  imme- 
diately order  the  notice  herein  after  directed,  to  be  published  in  oa» 

or  more  of  the  newspapers  printed  in  the  county  to  which  tbe  war- 

'  — ■ '       ■    '         -  - 

(64)lR.L.p.l90,§5.    (S6)Ib.§2. 
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rant  shall  be  issued ;  and  if  there  be  none  printed  in  such  county,  titlk  & 
then  in  a  newspaper  printed  nearest  to  such  county,  once  a  week  for  ^"•^^^'""^^ 
three  months  successively,  or  oftener,  if  he  shall  deem  proper. 

S  9.  Such  notice  ediall  contain  the  following  matters:  Its«a«t«iiH. 

1.  It  shall  state  the  issuing  of  such  warrant,  the  name  of  the  ves- 
sel seized,  the  port  or  place  to  which  she  belongs,  and  the  name  of 
ber  last  comnoander : 

s.  It  shall  require  all  persons  who  claim  to  have  any  demands 
against  the  said  ship  or  vessel,  her  tackle,  apparel  or  furniture,  under 
the  provisions  of  this  Title,  to  deliver  an  account  of  their  respective 
claims,  to  the  said  officer,  within  three  months  from  the  first  publica- 
tion of  such  notice ;  or  that  their  remedy  against  such  vessel  will  be 
forfeited : 

3.  It  diall  state  that  such  vessel  will  be  sold  for  the  payment  of 
tbe  claims  against  her,  unless  the  owner,  consignee  or  commander 
thereof,  or  some  person  interested  therein,  appear  and  discharge  such 
warrant  according  to  law,  within  three  months  from  the  first  publica- 
tion of  such  notice. 

$  10.  Any  person  having  any  lien  under  the  provisions  of  this  Ti-  q^i^  ei«ai.  * 
tie,  upcHi  the  property  so  seized,  may  deliver  to  the  said  officer,  an  ac-  {^!tL^" 
count  in  writing  of  his  demand,  accompanied  by  such  affidavit  and 
proofs  as  are  herein  before  prescribed,  in  relation  to  the  first  applica- 
tion by  any  creditor;  and  he  shall  thereupon  be  deemed  an  attach- 
ing creditor,  and  be  entitled  to  the  same  benefits  and  advantages,  and 
subject  to  the  samfe  responsibilities  and  obligations,  as  the  creditor  at 
whose  instance  such  warrant  originally  issued. 

S  11.  All  liens  under  this  Title,  upon  the  property  so  seized,  an  conMqaodM 
account  of  which  shall  not  be  presented  to  the  said  officer,  within  the  "f"***^'- 
time  limited  in  the  notice,  shall  cease^ 

S  12.  The  owner,  consignee,  agent,  or  commander  of  any  vessel  who  to  a^ 
seized  by  virtue  of  any  warrant  issued  pursuant  to  the  provisions  of  ^b^o^' 
diis  Title,  and  any  person  interested  in  such  vessel,  may,  at  any  tiipe  " 
^fore  the  appointment  of  trustees  as  herein  after  mentioned,  apply  in 
person  or  by  attorney,  to  the  officer  who  issued  such  warrant,  for  an 
order  to  discharge  the  same. 

S  IS.  Such  person  shall  execute  and  deliver  to  the  officer  to  whom  ^^^  ^y  ap- 
8uch  application  is  made,  a  bond  to  the  creditors  prosecuting  such  p'**"*' 
^^'^nrsnt,  in  a  penalty  at  least  double  the  amount  of  the  debts  sworn 
^  by  such  creditors,  with  such  security  as  shall  be  approved  by  such 
officer,  conditioned  that  the  obligors  therein  will  pay  the  amount  of  all 
such  claims  and  demands  as  shall  have  been  exhibited,  which  shall 
oG  established  to  have  been  subsisting  liens  upon  such  vessel  pursu- 
it to  the  provisions  of  this  Title,  at  die  time  of  exhibiting  the  same 
'^spectively. 


( 
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vm"'  $  14.  UpoQ  mch  bond  being  executed  and  deliveied,  the  nid  ofr 
cer  abftll  tberenpen  grant  kb  order,  diacharging  the  warrant  that  maj 
have  been  iaiued  by  him ;  and  no  further  proceedings  against  the 
vessel  so  seized,  shall  be  h^  under  the  jHrovisions  of  thia  Title,  found- 
ed upon  any  demands  included  in  such  bond. 

B«^i^  S  1  A>  ETery  such  bcmd  shall  be  held  for  the  oommon  benefit  of  ail 
the  attaching  creditors,  and  may  be  prosecuted  by  any  of  them  joiot- 
ly,  or  by  any  <me  of  them  separately,  in  respect  to  his  separate  de- 
mand. 

S  16.  In  the  suit  upon  such  bond,  the  attaching  creditors  respect- 
ively shall  state  in  their  declaration,  their  respective  demands,  al- 
leging the  work  to  have  been  done,  or  the  materials  or  articles  fil^ 
nished,  or  the  expenses  incurred,  at  die  request  of  the  master,  owner, 
^nt  or  consignee  of  such  vessel,  as  the  case  really  was,  averring 
that  the  claim  tberelbr  was  a  subsisting  lien  on  such  vessel  at  the 
time  of  the  exhibition  thereof  as  herein  before  provided ;  and  shall  as- 
sign as  a  breach  of  the  condition  of  such  bond,  the  non-payment  of  the 
claim  of  such  creditor. 

S  17.  To  such  declaration  the  defendants  may  plead  as  in  other  ac- 
tions of  debt  on  bond,  and  may  plead  to  such  assignment  of  breaches; 
and  the  same  proceedings  shall  be  had  on  such  bond,  as  provided  hj 
law  on  bonds  with  odier  conations  than  for  the  payment  of  money. 

jadgMoc  for  ^  18.  If  it  shall  be  found  by  the  return  to  a  writ  of  inquiry  in  such 
suit,  or  by  the  verdict  of  the  jury  impannelled  to  try  any  issue  ^ined 
therein,  that  the  sum  of  fifty  dollars  or  upwards  was  due  to  any  plain- 
tiff in  such  suit,  upon  any  claim  or  demand  which,  by  the  provisions, 
of  this  Title  was  a  subsisting  lien  upon  such  vessel,  at  the  time  of  the 
exhibition  thereof  as  herein  provided,  judgment  shall  be  rendered  that 
such  plaintiff  have  execution  for  the  amount  of  such  claim. 

lb.  fiirdofen-  S  19*  But  if  it  shall  so  be  found  that  nothing,  or  a  less  sum  than 
'  fifty  dollars,  was  due  to  any  plaintiff  in  such  suit  as  specified  in  the 
last  section,  judgment  shall  be  entered  against  such  plaintiff,  that  he 
take  nothing  by  his  writ ;  and  the  court  shall  award  to  the  defen- 
dants the  costs  incurred  by  them  in  resisting  the  claim  of  such  plain- 
tiff. 

Older  fbrMit  S  20.  If  the  creditors  who  shall  have  exhibited  their  claims  as 
herein  provided,  shall  not  have  been  satisfied,  and  if  such  warrant 
shall  not  have  been  discharged  as  before  provided,  within  the  tin^ 
for  that  purpose  limited,  the  officer  who  issued  the  same,  within  one 
month  after  the  expiration  of  the  time  so  limited,  upon  due  proof  of 
the  publication  of  the  notice  herein  required,  shall  issue  his  order  to 
the  sheriff  who  seized  the  vessel  under  such  warrant,  directing  such 
sheriff  to  proceed  and  sell  the  vessel  so  seized,  her  tackle,  apparel  and 


old 
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faniture,  and  shall  state  in  such  order  the  amount  necessary  to  be  TWhR  s. 
laised  to  satisfy  such  claims  and  expenses.  ^<^^^'"^«/ 

S  SI.  If  it  shall  appear  to  such  oJBScer,  that  the  claims  exhibited  ^^  modi- 
beibre  him,  and  the  expenses  oCthe  proceedings,  can  be  satisfied  bj  a 
sale  of  the  tackle,  apparel  and  furniture  of  such  vessel,  or  of  some 
part  thereof,  without  selliog  such  vessel,  he  shall  modify  his  order 
accordingfy. 

$  28.  Within  twenty  days  after  the  service  of  such  order,  the  she-  snie  byiba- 
riff  shall  proceed  and  sell  the  vessel  so  seized  by  him,  her  tackle,  ap- 
parel and  furniture,  or  such  part  thereof  as  shall  be  sufficient  to  satis- 
fy the  claims  exhibited  and  the  expenses  incurred,  upon  the  same 
notice,  in  the  same  manner,  and  in  all  respects  subject  to  the  provi- 
sions of  law  in  case  of  the  sale  of  personal  property  upon  execution. 

S  S3.  The  sheriff  shall  return  to  the  officer  granting  such  order.  Return  br 
his  proceedings  under  the  same ;  and  the  proceeds  of  such  sale,  after  pr^^i  o'f 
deducting  his  fees  and  expenses  in  seizing,  preserving,  watching  and  ^^ 
aelling  such  vessel,  shall  be  retained  by  such  sheriff  in  his  hands,  to 
be  distributed  and  paid  as  herein  after  directed. 

S  24.  At  the  time  of  issuing  any  such  order  of  sale,  the  c^cer  Notice  to 
granting  the  same,  shall  order  a  notice  to  be  published  in  the  same  ^^"*  ^^ 
newspaper  in  which  the  notice  of  seizure  was  printed,  as  herein  be- 
fore directed,  once  in  each  week  for  three  weeks,  requiring  all  per- 
sons who  have  exhibited  any  claims  against  such  vessel,  and  the  own- 
er, agent,  consignee,  master,  and  all  other  persons  interested  in  such 
vessel,  to  appear  before  him  at  a  day  therein  to  be  specified,  not  less 
than  thirty  days  and  not  more  than  forty  days  from  the  first  publica- 
tion of  such  noUce,  to  attend  a  distribution  of  the  proceeds  arising 
from  the  sale  of  such  vessel,  her  tackle,  apparel  and  furniture. 

S  S5.  On  the  day  appointed  in  such  notice,  the  officer  shall  hear  DiatributJon 
the  allegations  and  proo&  of  the  parties,  and  make  distribution  of  the  ^"^ 
proceeds  arising  from  such  sale,  after  deducting  the  expenses  of  the 
proceedings,  among  the  creditors  who  shall  have  exhibited  their 
claims  as  herein  provided ;  unless  the  claims  of  such  creditors,  or  of 
some  of  them,  be  contested  by  the  owner,  agent,  consignee  or  master 
of  such  vessel,  or  by  some  other  of  such  creditors. 

S  26.  In  case  of  such  contest,  the  party  making  the  objection,  shall  written  ob- 
file  with  the  officer  a  written  statement  thereof,  and  his  desire  that  the  eSil^iu. 
claims  so  objected  to,  be  referred  to  referees,  to  examine  and  report 
thereon. 

S  27.  The  party  making  such  objection,  and  the  creditors  whose  Partiea  may 
claims  are  contested,  may  agree  upon  three  indifferent  persons,  by  a  rSHlm. 
Writing  to  that  effect,  signed  by  them  and  filed  with  such  officer. 

S  28.  If  such  referees  be  not  so  selected  by  agreement,  then  the  otherwiM,to 
party  making  such  objection,  shall  nominate  two  disinterested  per-  "**"^***- 

VOL.  n.  63 
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TITLES,  sons,  and  the  creditor  or  creditors  whose  claims  are  contested^  Bhatt 

^"^^^"^^^  also  nominate  two  indifferent  persons ;  or  if  either  of  them  refose  or 

neglect,  the  officer  before  whom  the  proceedings  are  pending,  shall 

name  two  indifferent  persons  for  th»  party  or  parties  so  refusing  or 

neglecting. 

How  leitct-  ^  29.  The  names  of  the  persons  thus  nominated,  shall  be  written 
on  four  distinct  pieces  of  paper,  as  similar  in  all  respects  as  may  be, 
which  shall  be  rolled  up  separately  and  put  into  a  box ;  and  from 
thence  the  said  officer  shall  draw  out  three  of  them ;  and  the  persons 
whose  names  are  so  drawn,  shall  be  the  referees  to  determine  the  con- 
troversy. 

How  eerua-  S  SO.  The  officer  before  whom  they  shall  be  selected,  shall  certify 
such  selection  in  writing,  and  deliver  a  duplicate  of  the  same,  or  of 
the  written  agreement  of  the  parties  appointing  referees,  to  each  of  the 
parties. 

Appointmmic  S  31.  Such  Certificate  or  agreement  shall  be  filed  in  the  office  of 
fiMlVe.*^  the  clerk  of  the  supreme  courts  or,  if  such  vessel  was  seized  within 
the  city  and  county  of  New- York,  with  the  clerk  of  the  superior  court 
of  law  therein,  or  with  the  clerk  of  the  court  of  common  pleas  there- 
of, as  shall  be  directed  by  such  officer ;  and  a  rule  shall  thereupon  be 
entered  by  such  clerk,  in  vacation  or  in  term,  appointing  the  persons 
so  selected,  referees  to  determine  such  controversy. 

vowm^iLc.      S  32.  Such  referees  shall  have  the  same  powers,  and  be  subject  to 
oreei.    ^^^  ^^^  dutics  and  obligations,  and  shall  receive  the  same  compensa- 
tion, as  referees  appointed  by  the  supreme  court,  in  persMial  actions 
depending  therein. 

riling  their       S  33.  The  report  of  the  referees  shall  be  filed  in  the  same  office 
"**'''    '    where  the  rule  for  their  appointment  was  entered,  and  shall  be  con- 
clusive on  the  parties,  if  not  vacated  by  the  court  to  which  it  was 
made. 

Bxcepithmto  S  34.  Either  party  shall  have  the  same  right  to  except  to  such  re- 
ropori.  Sec  j^^^^  ^^  j^^  cascs  of  reference  during  the  pendency  of  a  suit,  and  the 
court  shall  proceed  thereon  in  the  like  manner ;  and  may,  in  its  dis- 
cretion, appoint  new  referees,  and  direct  a  new  hearing.  Judgment 
for  costs  shall  be  rendered  against  the  failing  party,  and  execution  shaU 
be  awarded  thereon,  as  in  other  cases. 

nutribution       S  36.  Upon  the  final  report  of  such  referees  being  confirmed,  the 

SSr  "****''*  officer  before  whom  the  proceedings  were  pending,  shall  proceed  to 

make  distribution  of  the  proceeds  of  the  sale  of  such  vessel,  her  tackle, 

Apparel  and  furniture,  after  deducting  the  expenses  of  the  proceedings 

before  him,  among  the  attaching  creditors  according  to  such  report. 

Howenfor        ^  36.  Whou  a  distribution  shall  be  made  by  such  officer,  pursuant 

monieU.'***"*  ^^  either  of  the  foregoing  provisions,  he  shall  make  an  order  on  the 

sheriff  having  such  proceeds  in  his  hands,  directing  him  to  pay  the 


CHAT.  Yni-]       THE  STATE  OF  NEW-YORK.  499 

same  to  the  several  attaching  creditors  entitled  thereto,  according  to  title  & 
mch  distribution,  and  the  same  shall  be  paid  accordingly ;  and  all  mo-  ^^^^v*^/ 
nies  remaining  in  the  hands  of  such  sheriff,  after  such  payment,  and 
after  deducting  his  conamission,  shall  be  paid  to  the  owner,  agent, 
consignee  or  master  of  such  vessel. 

S  37.  If  the  proceeds  arising  from  the  sale  of  any  vessel,  shall  not  when  pro- 
be sufficient,  after  deducting  all  legal  charges,  to  satisfy  all  the  liens  S^ulibotion 
against  such  vessel,  exhibited  as  herein  provided,  the  officer  ordering  ^ 
such  sale,  diall  order  a  fair  and  just  distribution  of  such  proceeds  among 
the  creditors,  whose  claims  shall  have  been  ascertained  by  him  or  by 
the  report  of  referees  as  herein  provided,  in  a  just  and  equal  propor- 
tion to  the  amounts  of  such  claims  respectively. 

S  S8<  Every  sheriff  shall  be  entitled  to  a  commission  of  five  per  sherira 
cent,  on  all  monies  received  by  him,  pursuant  to  the  provisions  of  this  ^'°"^^^"'* 
TiUe, 

S  39.  Every  officer  who  shall  issue  any  warrant,  pursuant  to  the  Procpcdingt 
foregoing  provisions,  shall  cause  the  applications,  affidavits  and  proofs 
presented  to  him  by  the  attaching  creditors,  and  copies  of  all  warrants 
issued,  and  all  orders  made  by  him,  with  a  bill  of  the  fees  and  expen- 
ses allowed  by  him,  and  a  report  of  all  the  proceedings  had  before  or 
done  by  him,  to  be  filed  in  the  office  of  a  clerk  of  the  supreme  court, 
or  if  such  vessel  was  seized  in  the  city  and  county  of  New-York,  with 
the  clerk  of  the  superior  court  of  law,  or  with  the  clerk  of  the  court  of 
common  pleas  thereof,  within  thirty  days  after  the  order  for  distribu- 
tion made  by  him. 

S  40.  Such  report,  and  a  duly  certified  copy  thereof  by  the  clerk.  How  far 
shall  be  conclusive  evidence,  that  the  proceedings  stated  therein  were  ®'^'^'^'*^' 
had  before  such  officer. 

S  41.  Upon  such  report  being  made,  the  court  may  correct  any  er-  correctinf 
rors  that  shall  appear  to  have  been  committed  in  the  proceedings,  and  ""*"">  ^^ 
make  such  order  as  shall  be  just,  and  may  remit  the  proceedings,  to 
the  officer  who  issued  the  warrant,  or  the  court  may  proceed  to  do 
such  acts  and  things  as  shall  be  necessary. 

S  42.  Every  sheriff  to  whom  a  warrant  may  have  been  delivered,  compeiKns 
may  be  compelled,  by  the  officer  having  jurisdiction  over  the  proceed-  !£^,^ice. 
ings  thereon,  to  return  the  inventory  required  to  be  taken  by  him,  and 
to  pay  over  monies  in  his  hands,  pursuant  to  any  order  for  that  pur- 
pose, by  an  order  of  such  officer,  and  by  process  of  attachment  for  dis- 
obedience thereof,  on  the  application  of  any  creditor. 

S  43.  No  proceedings  under  this  Title  to  enforce  the  liens  author-  Apniieation 
ised  by  the  provisions  thereof,  shall  be  had  agaii^st  any  vessel  which  uto^enua 
shall  have  been  seized  by  virtue  of  process  issuing  from  any  court  of  ^*"*''" 
the  United  States  having  admiralty  jurisdiction,  while  such  vessel  is 
actually  held  under  such  seizure ;  nor  against  any  vessel  which  shall 
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TITLE  0.  hare  been  sold  hy  order  of  such  coort,  except  for  debts  contracted  at 
^^  ter  such  sale ;  but  nothing  in  this  section  contained  shall  be  constniei 
to  impair  the  validity  of  any  liens  created  by  this  Title,  the  payment 
of  which  shall  be  decreed  in  any  court  of  the  United  States. 


TITLE  IX. 

OF  PROCEEDINGS  FOR  THE  RECOVERY  OF   RENT   AND  OF  DGMISCD 

PREMISES. 

Art.  1. — Of  distreis  for  rent. 

Art.  2.— Of  the  recovery  of  pofiession  of  demised  premiiei^for  non-pRyment  of  rent,  by 
ejecimeDt. 

ABTICIiE  FOIST. 

O/DiOruaforReM. 

8xc.  1.  Right  to  diitnin  in  eeitam  ease«,  after  tenaney  ended. 
2.  Distreu  not  to  be  made  for  rent  recovered  by  jndgmeDt. 
8b  Offioerf  wbo  are  anthorised  to  make  diitreaa. 
4.  Bond  of  eertaia  oiBcen  in  Ne w-Toric,  reapeeting  diatretaes. 
6.  Distreaaei  not  to  be  driren  out  of  town  except  to  pound. 

6.  Beaata,  he,  taken  at  one  time,  to  be  kept  in  one  place. 

7.  Penalty  for  Tiokting  two  laitaeetiona. 

8.  Amount  of  rent  doe  to  be  awom  to,  Itc.  before  diatreaa. 

9.  Oflicera  when  and  where  to  file  warrant  and  affidarit;  penaltx. 

10.  Articlea  liable  to  diatreaa  for  rent  ennmerated. 

11.  Articlea  diatrained  how  aecored,  9lc. 

12.  Cattle  feeding  on  highways,  ke.  may  be  diatrained. 

15.  Certain  aitic&ea  not  to  be  diatrained  while  othera  can  be  fonad. 
14.  Certain  property  not  to  be  distrained;  liability  of  officer. 

16.  When  gooda  remored  may  be  seised. 

1&  To  be  done  within  six  months;  gooda  8<dd,  Itc.  not  liable. 

17.  Penalty  on  tenant  and  others  remoring  goods  to  avoid  rent 

18.  Search  warrant  for  goods  removed,  when  to  be  granted. 

19.  Liability  for  making  unreasonable  distress. 

20.  Beasts  distrained,  where  to  be  kept;  rights  of  owner. 
n.  Property  distrained  may  be  kept  on  premiaes,  iic* 

22.  Notice  to  be  given  tenant  when  removed  to  any  other  place. 
28.  Penalty  for  rescue  or  pound-breach. 

24.  Notice  of  distress,  amount  due  and  inventory,  to  be  given  to  tenant. 

25.  When  and  how  goods  distrained  to  be  apptalaed. 

26.  Sale  of  goods;  notice  thereof ;  applicatiim  of  procoeds. 

27.  Penalty  for  distraining  when  no  rent  is  due. 

28.  Remedy  for  irregularities  in  distraining. 

29.  How  defendant  may  plead  in  certain  aetiona  of  trespass. 

Distress  aftsr     Si'  Within  SIX  months  after  the  detenninatkm  of  any  lease  for 
traaney  end-  jj|^^  ^j.  g^j.  y^g^  q^  of  .any  tenancy  at  wUl,  any  person  baling  rent 

'  due  upon  such  demise  in  arrear,  may  distrain  for  such  arrears,  either 
upon  any  goods  remaining  on  the  demised  premises,  or  upon  any 
goods  that  may  have  been  removed,  in  the  same  manner,  within  the 
same  time,  sani  under  the  same  provisions  and  restrictions,  as  if  sach 
lease  or  tenancy  bad  not  ended.^ 

Notaihmad      S  2.  No  distross  shall  be  made  Sot  any  rent  for  which  a  juc^meot 
shall  have  been  recovered  in  a  personal  action. 

(66)  lR.L.p.488,§l7. 
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S  8.  Every  distress  for  rent  shall  be  made  by  the  sheriff  of  the   art.  l 
ooimty,  or  one  of  his  deputies*  or  by  a  constable  or  marshal  of  the  ^l^^"^^^^*^ 
aty  or  town  where  the  goods  we,  who  shall  conduct  the  proceedings  ^^  execmo 
throughout. 

S  4.  The  official  bond  of  every  constable  and  marshal  of  the  city  Bond  of  offi- 
and  comity  of  New-York,  shall  contain  a  condition  for  the  faithful  Yotk! 
performance  of  his  duty  in  making  any  distress,  and  for  the  payment 
of  any  rent  collected  by  him ;  and  any  person  aggrieved,  shall  have 
the  like  remedy  on  such  bond,  as  in  case  of  the  non-payment  of  mo- 
ney collected  by  any  such  constable  or  marshal  on  executi<»i. 

S  5.  No  distress  shall  be  driven  out  of  the  town  where  it  shall  be  Dittmnot 
taken,  except  to  a  pound  within  the  same  county,  not  above  three  ^nrm. 
miles  distant  from  the  place  where  such  distress  shall  have  been  ta- 
ken." 

S  6.  All  beasts,  or  goods  or  chattels  taken  as  a  distress  at  one  time,  1*0  ^  k«pt  m 
shall  be  kept,  as  near  as  may  be,  in  the  same  place.^ 

S  7.  Whoever  shall  violate  either  of  the  provisions  contained  in  Penalty. 
the  two  last  sections,  shall,  for  every  ofience,  forfeit  to  the  party  ag- 
grieved, fifty  dollars,  besides  being  answerable  to  such  party  for  all 
damages  sustained  thereby ;  which  damages  may  be  recovered  in  the 
same  action,  or  in  another  suit,  at  the  election  of  such  party. 

S  8.  No  officer  shall  proceed  to  make  distress  for  rent,  unless  there  oatb  to 
be  annexed  to,  or  delivered  with,  the  warrant  of  distress,  an  affidavit  rent  du«. 
made  by  the  landlord  for  whose  benefit  the  distress  is  to  be  made,  or 
by  his  agent  or  receiver,  before  some  officer  authorised  to  administer 
oaths,  specifying  the  amount  of  rent  due^  and  the  time  for  which  it 
accrued.; 

9  9.  Within  ten  days  after  any  goods  that  shall  have  been  distrain-  warrapt  and 
ed for  rent,  by  any  officer,  shall  be  sold,  or  after  such  goods  shall  have  Iwiu"^^ 
been  replevied,  such  officer  shall  file  in  the  office  of  the  town  clerk, 
the  original  warrant  of  distress,  with  the  original  affidavit  of  the  land- 
lord, lids  agent  or  receiver,  delivered  with  such  warrant.  In  the  city 
and  county  of  New-York,  in  the  city  and  county  of  Albany,  in  the 
cities  of  Troy,  Hudson  and  Schenectady,  such  warrant  and  affidavit 
flhall  be  filed  in  the  office  of  the  clerk  of  the  county.  Any  officer  vi- 
olating this  provision,  shall  forfeit  fifty  dollars  to  the  person  whose 
property  shall  have  been  distrained. 

S  10.  The  foUowinir  articles  shall  be  liable  to  be  distrained  for  AniciMiia- 

.  °  bk)  10  di.- 

rent :  ueu. 

1  •  Goods,  wares,  merchandize,  utensils,  furniture,  cattle,  provisions, 
snd  all  other  personal  chattels,  except  such  as  are  by  law  exempt  from 
sale  under  executions  in  civil  cases,  and  such  as  are  by  law  exempt 
from  distress :  * 

(9r)lR.L.p.484,§2;n.p.96,§7.    (08)  n». p. 98, §7. 
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TITLE  9.      2.  Things  annexed,  for  the  purpose  of  trade  or  manufiicture,  to  the 
^^^^^^^^  freehold,  or  to  any  building,  and  not  fixed  into  the  wall  of  tuch  baiU- 
ing,  so  as  to  be  essiential  to  its  support : 

8.  Wheat,  com,  or  any  kind  of  grain,  grass,  hops,  roots  or  edMr 
produce,  whether  growing  upon  the  demised  premises,  or  whether  tk 
same  be  in  cocks,  or  sheaves,  or  loose,  or  in  the  straw,  in  any  ban 
or  granary,  or  elsewhere  upon  the  land  charged  ^ith  the  rent.^ 

sccaringar-  •  d  11«  All  goods  or  chattols  that  may  be  lawfully  distrained,  wsj 
uauicd."  be  cut^  gadiered,  secured,  locked  up  and  detained,  in  such  fdioe  on 
the  premises,  as  may  be  most  convenient,  or  in  such  other  plaoe  as 
may  be  provided  by  the  landlord,  and  approved  by  the  officer  ma- 
king the  distress ;  but  the  articles  enumerated  in  the  second  subdivi- 
sion of  the  last  section,  and  the  produce  of  the  soil  in  the  ground, 
shall  not  be  removed,  until  after  a  sale  thereof  as  herein  provided.^ 

Cattle  on         S  13.  It  shall  be  lawful  for  the  landlord  to  distrain  any  cattle  or 
iiighw>(yt.    ^iQck,  of  the  tenant,  feeding. or  pasturing  upon  any  common,  in  anj 
way  belonging  or  appurtenant  to  the  premises  charged  with  rent** 

DomuofihA     S  13.  Beasts  of  the  plough,  sheep,  and  the  implements  of  ame- 
pioush,  iLc,  ct^^ic^s  ^je^  ^^n  Qo|.  i^  distrained  for  rent,  until  other  chattels  soA 

ficient  for  the  demand  can  not  be  found.^^ 

Certain  pro-      S  14.  Fcrsonal  prooertv  deposited  with  a  tenant,  with  the  coiDtffii 

iMilV  not  lO  AJLvA  / 

)o  diitraiimi.  of  tho  landlord,  or  hired  by  such  tenant,  or  lent  to  him,  with  the  m 

.    >L  v'^  I  0/ Consent,  shall  not  be  distrained  for  any  rent  due  to  such  landlord ;  nor 

/V.'V      I  \^    shall  any  property  belonging  to  any  other  person  than  the  tenant, 

/  (j/^     ^\J^  which  shall  have  accidentally  strayed  on  the  demised  premises,  or 

^     MW*^^       which  shall  be  deposited  with  a  tavern-keeper,  or  with  thejkeeper  rf 

\^  yTy^  any  ware-house,  in  the  usual  course  of  their  business^  or  deposited 

with  a  mechanic  or  other  person,  for  the  purpose  of  bekig  repaired 
or  beins:  manufactured,  be  subject  to  distress  or  sale  for  rent ;  but  the 
itabij.  officer  making  the  distress,  ^all  not  be  liable  for  seizing  or  seiJuig 
property  not  belonging  to  the  tenants  unless  before  such  taking  or 
sale,  notice  of  the  claim  of  a  third  pera^J|B  given  to  such  officer. 

ft  izin^fr.in^ri  S  15.  Any  goods  or  chattels  of  the  tenSt,  which  shall  be  ^ixsx^ 
off  from  any  demised  premises,  either  before  or  after  any  rent  shall  be- 
come due,  such  rent  being  left  unpaid,  may  be  seized  as  a  distress  vr 
any  rent  due  at  the  time  of  such  seizure,  wheresoever  they  shall  m 
found,  within  thirty  days  after  their  removal,  if  any  rent  be  due  at^ 
time  of  such  renooval,  «*  shall  become  due  within  the  said  ^"f^ 
days :  and  if  no  rent  be  due  or  become  due,  within  that  timej  thea 
such  seizure  may  be  made  at  any  time  within  thirty  days  after  tw 
rent  shall  become  due :  and  the  goods  so  seized,  shall  be  sdd)  ^ 
they  had  been  distrained  upon  the  demised  premises.*^ 

(S9)  I  R.  L.  p.  4SS,  $  «.    (W)  Ib.§3.    (61)  lb.  §  13,  and  Lwm  of  1820,  p- ITS' ( '- 


roniov< 
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♦  « 

S  16.  Such  seizure  shall  not  be  valid  in  any  case,  unless  nade.  art.  i. 
within  six  months  after  the  removal  of  such  eoods;  and  no  such^^"^^^^ 
goods  shall  be  liable  to  be  seized,  which  shall  have  been  sold  before  notiiai>!e.&o 
such  seizure  made,  in  good  faith  and  for  valuable  consideration,  to  a 
peraon  not  privy  to  such  fraudulent  removal* 

S  !?•  Any  tenant  or  lessee,  who  shall  remove  his  goods  from  any  Ponaiiy  for 
demised  premises,  either  before  or  after  any  rent  shall  become  due,  gocJg.'"' 
fcr  the  purpose  of  avoiding  the  payment  of  such  rent ;  and  every  per- 
son who  shall  knowingly  assist  such  tenant  or  lessee  in  such  removal, 
or  in  concealing  any  goods  so  removed ;  shall  forfeit  to  the  landlord 
of  the  demiaed  premises,  his  heirs  or  assigns,  double  the  value  of  the 
goods  ao  renooved  or  concealed.®^ 

S  18.  Whenever.it  shall  satisfactorily  appear  to  any  justice  of  the  search  war- 
peace,  by  the  affidavit  of  any  landlord,  or  of  any  other  competent  wit-  ^^^^le- 
ness,  that  any  goods  so  removed  from  any  demised  premises,  have  "''^'*''^' 
been  put  or  are  kept  in  any  house,  out-house,  or  other  place  for  the 
purpose  of  preventing  their  being  seized  as  a  distress  for  rent,  such 
justice  may  issue  his  warrant  to  the  officer  authorised  to  make  Ruch 
distress,  commanding  him  to  go  with  the  landlord  or  his  agent,  in  the 
day  time,  to  the  house  or  place  named  in  such  warrant  as  that  where 
the  said  goods  are  kept,  to  search  for  the  same,  and  if  need  be,  to 
break  open  such  house,  or  any  enclosed  place,  and  to  seize  such  goods 
as  a  distrei^.^' 

S  19.  All  distresses  for  any  rent,  shall  be  reasonable ;  and  who-  D^trr-ss  to  u 
ever  shall  take  an  unreasonable  distress,  shall  be  liable  to  an  action  81^'^°''  ''* 
on  the  case,  at  the  suit  of  the  party  aggrieved,  for  the  damages  sus- 
tained thereby.^* 

S  20.  Whenever  any  beasts  are  distrained  for  any  cause,  they  shall  f:.ri.;..<r 
be  put  in  open  pound,  in  the  same  county  where  they  shall  be  taken,  LuIucil'^ 
or  in  some  convenient  place  on  the  premises,  or  in  such  other  place 
as  the  officer  distraining  shall  approve,  and  the  owner  of  them  may 
give  them  their  feeding  without  disturbance,  so  long  as  they  shall  be 
iinpounded/* 

S2I.  Whenever  beasts  are  impounded,  or  any  goods  that  haveji^p.opcuy 


heen  distrained,  are  secured  and  kept  on  the  premises  charged  with  s  *" '* " 
rent,  they  may  be  kept  on  the  premises  until  sold ;  and  it  shall  be  law-    ^ 
.ful  for  any  person  to  come  and  to  go,  to  and  from,  such  place  or  part 
of  the  premises,  in  order  to  view,  appraise,  buy,  or  to  remove  the  same        * 
^en  purchased.** 

S  22.  Whenever  any  cattle  that  have  been  distrained,  shall  be  im-  ^,.,>o  u 
pounded,  or  any  goods  distrained,  shall  be  secured  in  any  other  place  \Zvovu 
uian  on  the  demised  premises,  due  notice  in  writing,  of  such  place, 
Aall  be  immediately  given  by  the  person  making  such  distress,  to  the 

(83)  lR.L.p.4S8,§l4.    (63)Ib.§ld.    (64)  lb.  p.  4S4,  §  1.    (S5)n>.§4&7. 
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TITLES,  tenant^  by  personally  serving  the  same,  or  in  case  of  his  absence,  by 
^^^*^^^^^^  leaving  the  same  at  his  place  of  abode,  with  some  person  of  mature 
age/« 

RMcue,  jfce.  S  2S.  Upon  any  pound  breach,  or  rescue  of  any  cattle,  goods  or 
dMua£^5  chattels,  distrained  for  rent,  the  person  aggrieved  thereby,  shall,  in  an 
action  of  trespass,  or  in  a  special  action  on  the  case,  for  the  wrong 
thereby  sustained,  recover  treble  the  damages  that  shall  be  assessed  by 
the  jury,  against  the  offender  in  any  such  rescue  or  pound  breach,  or 
against  the  owner  of  the  goods  distrained,  in  case  the  same  be  after- 
wards found  to  have  come  to  his  use  or  possession/*' 

Notice  or  S  34.  Whenever  any  goods  or  chattels  shall  be  distrained  for  reot, 
diiirwtt,  kc.  ^  officer  making  the  distress,  shall  immediately  give  notice  thereof 
with  the  cause  of  such  distress,  the  amount  oi  rent  due,  and  an  inven- 
tory of  the  articles  taken,  by  leaving  the  same  with  the  tenant,  or  in 
case  of  his  absence,  at  the  chief  mansion-house,  or  at  some  other  no- 
torious place  on  the  demised  premises/^ 

Apprauaiof  S  25.  If  at  tho  expiratiou  of  five  days  from  the  day  of  the  service 
uio^^.'^  of  such  notice,  the  amount  of  rent  due,  together,  with  the  costs  of  the 
distress,  shall  not  be  paid,  and  the  goods  distrained  shall  not  be  re- 
plevied according  to  law,  the  officer  making  such  distress,  shall  sum- 
mon two  disinterested  householders,  who  shall  be  sworn  by  such  offi- 
cer, well,  truly  and  impartially  to  appraise  the  goods  and  chattels  so 
distrained,  according  to  the  best  of  their  understanding ;  and  the  said 
appraisers  shall  thereupon  appraise  the  goods  and  chattels  so  distrain- 
ed, and  shall  state  the  same  in  writing  under  their  hands.^ 

Notieo  or  S  26.  Upon  such  appraisement  being  made,  the  officer  conducting 
JJlTcU'd"*'*  *  the  proceedings,  or  any  constable  of  the  county,  shall  give  five  days' 
public  notice  of  the  sale  of  the  goods  and  chattels  so  distrained,  by 
affixing  such  notice  on  a  conspicuous  part  of  the  demised  premises, 
and  also  in  two  public  places  in  the  town ;  and  on  the  day,  and  at  the 
place  appointed,  shall  proceed  to  sell  the  said  goods  at  public  auction, 
at  the  best  price  that  can  be  obtained  for  the  same,  and  shall  apply  the 
proceeds  of  such  sale  to  the  satisfaction  of  the  costs  and  charges  of  the 
said  proceedings,  and  of  the  rent  for  which  the  said  goods  were  dis- 
trained ;  and  shall  pay  over  the  surplus,  if  any,  to  the  owner  of  the 
goods,*® 

riitra.ning       ^  27.  Tho  ownoT,  and  his  personal  representatives,  of  any  goods 
^ni  due?     ^^^^  ^^^^^  ^  distrained  for  rent,  pretended  to  be  due,  when  in  truth 
no  rent  is  due,  may,  by  an  action  of  trespass,  or  trespass  <m  the  case, 
recover  against  the  person  so  distraining,  or  his  personal  representa- 
tives, double  the  value  of  the  goods  so  distrained.*' 

irrr^uiaruicii     ^  28.  Whou  auy  distress  shall  be  made  for  rent  justly  due,  and  any 
iadintraiuing.  jtregularity  or  unlawful  act  shall  be  afterwards  done  by  the  party  dii- 
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training,  or  bis  agent,  the  distress  shall  not  therefore  be  deemed  un-  abt.  s. 
lawfal,  nor  the  party  making  it  a  trespasser  from  the  beginning ;  but  ^^^^^'^^^ 
the  party  aggrieved  may  maintain  an  action  of  trespass,  or  of  trespass 
on  the  case,  and  may  recover  full  satisfaction  for  the  special  damages 
he  may  have  sustained  by  such  irregularity  or  such  unlawful  act,  with 
foil  costs  of  suit,  and  no  more,  unless  tender  of  amends  hath  been  made 
by  the  party  distraining,  or  his  agent,  before  such  action  brought; 
wliich  tender  shall  prevent  the  recovery  of  any  costs  in  such  action.''^^ 

S  29.  In  any  action  of  trespass,  or  trespass  on  the  case,  brought  in  piaading*  u 
relati<m  to  any  entry  upon  premises  charged  with  rent  or  service,  for  ^^^^ 
die  punp&se  of  collecting  or  demanding  such  rent  or  service,  or  in  re- 
latiOD  to  any  distress,  seizure  or  sale  of  any  goods  thereupon,  the  de- 
fendant may  plead  the  general  issue,  and  give  the  special  matter  in 
evidence.''^ 

ARTIOIiE  SBCOITD. 

Of  Ike  Recovery  ofPaeeeseian  of  Demised  PremMee^foT  nonr 

payment  of  Rent^  by  Ejectment. 

flccao.  Whai  ejectment  may  b6  liroQi^t  for  demiied  premiMf. 

81.  Jadgmcnt  theMin  for  pluntUT,  and  for  coete . 

82.  When  proceeding!  to  stay  on  tender  by  tenant. 
as.  Fremiies  to  be  restored  to  tenant  on  tender  of  rent,  fte. 
84.  When  lesaee  to  be  barred  and  lease  annulled. 
86.  How  mortgagees  of  lease  may  be  relieved. 

86.  When  leasee  may  file  bill  in  ehanceiy. 

87.  When  proceedingi  at  law  may  be  enjoined. 

88.  Use  of  premises  by  lessor  to  be  deducted. 

S  SO.  Whenever  any  half  year's  rent,  or  more,  shall  be  in  arrear  whon«j«ci- 
from  any  tenant  to  his  landlord,  and  no  sufficient  distress  can  be  found  blTbroufikb 
on  the  premises,  to  satisfy  the  rent  due,  if  the  landlord  has  a  subsist- 
ing right  by  law  to  re-enter  for  the  non-payment  of  such  rent,  he  may 
bring  an  action  of  ejectment  for  the  recovery  of  the  possession  of  the 
demised  premises ;  and  the  service  of  the  declaration  therein,  shall 
be  deemed,  and  stand  instead  of,  a  demand  of.  the  rent  in  arrear,  and 
isf  a  re-entry  on  the  demised  premises.''^ 

$  SI.  If  upon  the  trial  of  the  cause,  it  shall  be  proved,  or  upon  Jadgmem  .  '^ 
judgment  by  default,  against  the  defendant,  it  shall  appear  to  the  court  Swm!" ' 
by  affidavit,  that  the  landlord  had  a  right  to  commence  such  action, 
according  to  the  provisions  of  the  preceding  section,  the  plaintiff  in 
sudi  ejectment  shall  have  judgment  to  recover  the  possession  of  the 
demised  premises  and  his  costs,  and  the  court  shall  award  execution 
therefor.''^ 

S  SS.  At  any  time  before  judgment  in  such  cause,  the  defendant  whon  pro- 
may  either  tender  to  the  landlord,  or  bring  into  the  court  where  the  <t?7.''^^' *^ 
suit  diall  be  pending,  all  the  rent  in  arrear  at  the  time  of  such  pay- 

■    ■    ■  .        ■  ■  I  ■  .        ,  .f  ■  ■        ■  .1  m     '  '■ 
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i^i*K  a  mail,  «&d  all  coals  and  charges  kiconred  by.  the  lessor ;  and  in  socb 
^^^*^^^^^^  caie,  all  further  proceadings  in  the  said  cause  shall  cease.?'.. 

•MtaTiirr^'  ^^  ^'  ^^  ^'^y  ^'^^  W  tthm  six  months  after  possession  of  the  Ae^ 
•t»>«<i  ^  mised  premises  shall  have  been  taken  by  the  landlord^  tmder  any*  exe^ 
cution  issued  upon  a  judgment  obtained  by  faim^  in  any  sueh  aciiott 
of  ejectnient,  the  lessee  of  such  demised  premises^  his  assigns  or  per- 
sonal repreeentatires,  may  pay  or  tender  to  the  lessor,  his  penoni 
representatires  or  attorney,  or  into  the  court  where  the  suit  shail  be 
pending,  all  the  rent  in  arrear  at  the  time  of  such  payment,  md  all 
ooiits  and  charges  incurred  by  the  lessor ;  and  in  such  oaseyalLfintlier 
proceedings  in  the  said  cause  shall  coasb,  and  sndi  premises  Asllbi 
restopid  to  the  lessee,  who  shall  hold  and  enjoy  the  dettsed  paaqvies, 
without  any  new  lease  ther^f,  acowdilig.to  the.  tennit  of  the  origiaii 
demise.'^'  ^ . 

wbMtainic     $  84.  Incase  the  said  rent  and.  arrears,  and  full  costs,  shall  remaio 
ae.  unpaid  for  six  months  after  the  execution  issued  upon  any  judgment  in 

ejectment  shall  have  been  executed,  the  lessee  and  his  assigns,  and 
all  other  persons  deriring  title  under  the  said  leiuse^  from  such  lessee, 
shall  be  barred  and  foredosed  firomall  relief  orremedy  in  law  or  equi- 
ty, (except  for  any  error  in  the  record  or  proceedings,)  an4  ^  ^ 
lessor  or  landlord,  shall  from  theooelbrth  hold  the  said  demised  pre- 
mises free  and  discharged  from  such  lease  or  demise.*' 

Moi^ifM  S  35.  A  mortgagee  of  such  lease,  or  of  any  paart  tbei^f,  who  shall 
how  i«ii»T«d.  ^^  ^  .^  possession  of  such  demised  premises,  and  who  shall,  widiin 
six  montl»  after  such  judgment  obtained  and  execution  thereon  exe- 
cuted, pay  all  rent  in  arrear,  and  all  costs  and  charges  as  aforesaid,  and 
perform  all  the  agreements  which  ought  to  be  performed  by  the  first 
lessee,  shall  not  be  affected  by  such  recovery  in  ejectmept.''^ 

« 

KMMdy  in  S  S6.  The  lessee,  or  any  person  claiming  any  interest  in  such  lease, 
^^^'  may  within  six  months  after  execution  ^xecuted.cw  such,  judgpie^ t  is 
ejectment,  file  his  bill  for  relief  in  a  cpurt  of  equity,  but  not  after  that 
time ;  and  if  relieved  in  such  courts  te  shall  hold  and  enjoy  the  de- 
mised premises,  without  any  new  lease  thereof,  according  to  the  tenni 
of  the  original  demise.''^ 

^^  .  ^^  S  37.  In  case  of  such  bill  being  filed  within  the  time  aforesaid,  the 
«i  uw.  complsinant  shall  not  Jiave  or  continue  any  injunction  against  the  pro* 
oeedings  at  law  on  sudi  ejectment,  unless  he  shall,  at  such  time  as  the 
chancellor  shall  direct,  bring  into  court  such  sum  of  money  as  the  les- 
sor shall  in  his  answer  have  sworn  to  be  due  and  in  arrear,  over  and 
above  all  just  allowances,  and  also  all  the  costs  taxed  in  the  said  suit, 
there  to  remain  until  the  hearing  of  the  cause,  or  to  be  paid  to  the  les- 
sor on  good  security,  as  the  court  may  direct,'^* 
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•   9^S^  If  Ae  k$8ik)r«hall  hmvB  entered  into  the  actual  possession  of  art.i. 
the  demised  premises,  the  court  may  direct  ttiat  so  much,  and  no  more,  v^^rw 
m1h»  diBll  nidiy  liaYe  made  of  tlie  said  premises,  daring  his  posses-  Sif^SS^. 
mtm  dwreo^vr.as  he  mi^t,  without  wii6d  neglect,  have  made  of  the 
aaid  ^liromises^  be.  deducted' fifom  the  amount  of  the  jrent  in  anear  to 
sodifcssorjmd'thecosls^suchqectmeDt;  andthecomidainantsbdl 
be  reqnrad  topay  the  balance^  before  he  shall  b^iestoied  to  the  poe*. 
of  the  said  pcemises.'^^ 


TITLE  X. 

SUMMARY  PROCEEDINGS  TO  RECX)V£R  THE  FQSSESSIOK  OF  LAND  IN 

CERTAIN  CASES. 

Abt.  1. — Of  forciSle  entries  and  detainers. 

A&T.  2« — SmmnaTy  proeec<fiiig|i  to  recoTer  the  poweseion  of  land  in  other  caaaa.  * 

ARTICI^E  FIRST. 

Of  Forcible  Enbriea  and  DOaikm-a. 

8«c.  1.  SMriaa  on  hMd  to  he  paaearida,  Sk«. 

2.  Complaint  of  foreihieeiitiyy  fta.to  hemadetpeoantj  jo^ge. 
a.  Tobeiawiitins;  aflUaTit  therewith;  preeeptfor  jiuy. 

4.  Notieaofpreeepi^lte.  toheterredondaleBdaat 

6^  Jmrj  to  be  fwom;  to  inquire,  &o.  and  retara  inqaiahion. 

e.  TiaTeiae  of  inqaiaition,  when  to  stay  praoeedingi. 

7.  Whan  and  oa  what  tanM  huidlotd  bmj  tiwvaisaiaqiiiaition. 

5.  Jaiy  to  be  «immoaed  to  try  tniTene. 

V.  Jury  lobe  sworn  j  pffoeeedin||8  befeta  uieaSf  ate* 
IS.  When  jury  aMiy  be  diiehaf^ed  and  new  ana  samawwiad. 
11.  Matters  to  be  shown  on  trial  by  respectire  parties. 
IS.  Jadgnient  if  defendant  be  found  |;ttilty. 
tS^  FlMMsibriiMtitatianaBdaollaotioBafQOals. 

14.  To  issue  if  there  ba  no  trafone  withia  twenty-four  honn. 

1ft.  SheriSs,  Ite.  to  execute  process;  to  take  po#er  of  the  county,  he. 

15.  Netica  to  jurota;  fine  for  not  attending;  how  collected,  ftc« 

17.  SabpoBuas  for  witnesses;  penalty  for  their  neglect,  he, 

18.  CaHiiKoStoarBla'hava  liko  powanva  aoBBiy jadgas. 

19.  Certioiari  to  remore  proecadingSt  by  whom  aIlowad« 
2(K  Bond  to  be  giTen  before  allowance  of  certiorsri. 

SI4  Bond  kow  ntunad;  proeeadiaga  of  sBprnna  aoutt 
a&.  Wfc^  nstitatioa  to  bo  awarded  aad  bead  prpsaosted. 
2ft.  Criminal  courts  naay  award  restitatioa  in  certain  cases. 

S  1.  No  entry  shall  be  made  into  any  lands  or  other  possessions,  EntriMtdbe 
but  in  cases  where  enti^  is  given  by  law ;  and  in  such  case,  only  in  {JJ^*^ 
a  peacciable  manner,  not  with  strong  hand,  nor  with  multitude  of  peo- 
ple.'^ 

S  S;  Where  any  each  forcible  entry  shall  be  made ;  or  where  the  o«ifaiat  of 
entry  shall  be  made  in  a  peaceable  manner,  and  the  possession  shall  uj,%c^ 
he  held  by  finrce ;  the  person  so  forcibly  put  out,  or  so  forcibly  holdei) 
out  of  possession,  and  the  guardian  of  any  s^h  person  being  a  minor, 
may  he-  restored  to  such  possession,  by  making  a  complaint  to  a  judge 
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TITLE  1&  of  the  county  courts  of  the  «une  county,  and  by  such  pioceediiigi  u 
^^^"^^^^^^  are  herein  after  directed.*'® 

T«  ba  in  wfft.  S  8*  Such  complaint  shall  be  in  writing,  and  shall  be  accompanied 
Sit^'pncept.  by  an  affidayit  of  such  forcible  entry  or  forcible  holding  out,  and  that 
the  complainant  has  an  estate  of  freehold  or  for  term  of  years  in  the 
premises,  then  subsisting,  or  some  other  right  to  the  possession  thereof 
stating  the  same ;  and  the  judge  shall  thereupon  issue  a  precept  to 
the  sheriff  or  any  constable  of  the  county,  commanding  him  to  cause 
twenty-four  inhabitants  of  the  same  county,  duly  qualified  to  searve 
as  jurors,  to  come  before  such  judge,  at  some  time  not  less  than  two 
days  thereafter,  to  inquire  of  such  forcible  entry,  or  such  forcible  hold- 
ing." 

NoiiMofpf»-  ^  4.  Such  judge  shall  immediately  cause  a  notice  in  writing,  of 
the  issuing  of  such  precept,  and  of  the  time  and  placQ  of  the  return 
thereof  to  be  served  upon  the  party  against  whom  such  complaint  is 
made,  by  delivering  the  same  to  such  person ;  or  if  he  can  not  be 
found,  by  delivering  such  notice  to  some  person  of  proper  age  on  the 
premises ;  or  if  there  be  no  such  person,  by  affixing  the  same  on  the 
front  door  of  the  house,  if  there  be  one ;  or  if  there  be  none,  on  some 
other  public  and  suitable  place  on  the  premises. 

Jvy  to  b«  ^  5.  At  the  day  and  place  appointed  for  the  return  of  the  said  pre- 
«MdiDg>  by  cept,  the  judge  shall  administer  an  oath  to  the  persons  returned  sum- 
moned, who  shall  appear,  not  being  less  dian  thirteen  and  not  more 
than  twenty-three,  well  and  truly  to  inquire  into  the  matters  com- 
plained of,  and  a  true  inquisition  thereof  to  make.  And  the  jury  so 
sworn,  shall  proceed  to  make  inquiry  into  the  forcible  entry  or  the 
forcible  holding  complained  of,  and  may  examine  witnesses  on  oath 
to  be  administered  by  such  judge ;  and  shall  make  and  sign  their  in- 
quisition before  the' said  judge,  and  deliver  the  same  to  him*''' 

TnvrwMior  S  6.  If  by  such  inquisition,  it  shall  be  found  that  forcible  mtry,  as 
^  aforesaid,  was  made,  or  that  the  entry  being  peaceable,  the  poaaesaioii 
was  forcibly  kept  as  aforesaid,  the  party  complained  against  may  tra*. 
verse  such  inquisition,  in  writing,  denying  such  forcible  entiy  or  for- 
cible holding  out,  or  alleging  that  he  or  his  ancestors,  or  those  whose 
estate  he  has  in  such  lands,  have  been  in  quiet  possession  thereof  for 
the  space  of  three  whole  years  next  before  such  inquisition  found,  and 
that  his  interest  therein  is  not  ended  or  determined ;  and  if  the  said 
traverser  shall  pay  to  such  judge,  the  fees  of  summoning  a  jury  to 
try  such  traverse,  and  the  jurors'  and  judge's  fees  on  such  trial,  such 
traverse  shall  stay  all  further  proceedings  on  such  complaint  and  in- 
quisition, until  the  same  be  tried.*'' 

ttk^iud-       S  ?•  If  any  person  shall  make  affidavit  before  such  judge,  that  the 
party  complained  against  is  the  tenant  of  such  person,  under  a  valid 
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and  tliea  sttfamtiiig  demiae,  he  shall  be  permitted  on  payment  of  the   avt.  k 
lees  specified  in  the  last  section,  to  traverse  the  said  inquisition  as  ^*^v^^ 
laodkMrd,  in  the  same  manner  as  is  allowed  to  the  party  complained 
0^  either  with  such  party,  or  without  him. 

S  8*  Upon  such  traverse  being  made,  either  by  the  party  complain-  to  im  ^m 
cd  against,  or  by  his  landlord,  the  judge  shall  issue  a  precept  to  the  ^^' 
theriff  or  any  constable  of  the  county,  commanding  him  to  summon 
twelve  qualified  jurors  to  come  before  such  judge,  at  the  place  there- 
in to  be  specified,  at  a  time  not  less  than  (bur,  nor  nx>re  than  eig^t, 
days  diereafter,  to  try  the  same  traverse.^ 

S  9.  The  jurors  shall  be  summoned,  returned  and  impannelled,  in  pmrMiiiBp 
the  same  manner  as  provided  by  law,  in  civil  actions  before  justices  *^<»*  J«7- 
of  the  peace,  and  shall  be  sworn  by  such  judge,  well  and  truly  to  hear, 
try  and  determine  the  said  traverse ;  they  shall  be  kept  together  by 
such  judge,  and  shall  hear  and  examine  any  competent  witnesses  who 
may  be  oflfered,  on  oath,  to  be  administered  by  such  judge ;  and  after 
i»aring  the  allegations  and  proofs  of  the  parties,  the  jury  shall  be  kept 
together  until  they  agree  on  a  verdict,  by  an  officer  who  shall  be 
sworn,  as  is  usual  on  trials  in  courts  of  record.^ 

S  10.  If  the  jury  cannot  agree,  after  being  kept  together  for  such  Disehai^ijif 
time  as  such  judge  shall  deem  reasonable,  he  may  discharge  them,^*^*^* 
and  issue  a  precept  for  a  new  jury ;  and  the  same  proceedings  shall 
be  had,  in  respect  to  such  new  jury. 

S  11.  On  the  trial  of  such  traverse,  the  complainant  shall  only  be  what  to  b9 
reqaired  to  show,  in  addition  to  the  forcible  entry  or  detainer  com- J^JT"^ 
plained  of,  that  he  was  peaceably  in  actual  possession  at  the  time  of 
ft  forcible  ^itry,  or  was  in  the  constructive  possession  of  the  premises 
ftt  the  time  of  a  forcible  holding  out ;  and  the  traverser  may  show,  in 
bis  defence,  that  he  or  his  ancestor,  or  those  whose  interest  in  such 
premises  he  claims,  have  been  in  quiet  possession  thereof  for  the  qpace 
•f  |bp||(j7hole  years  together,  next  before  the  said  inquisition  found, 
interest  therein  is  not  then  ended  or  determined ;  and 
I^PPwing  shall  be  a  bar  to  the  prosecution.®^ 

/^S  18.  The  verdict  of  such  jury  shall  be  received  and  recorded  by  j^^^^^ 
w  said  judge,  and  if  the  defendant  is  thereby  found  guilty,  the  stud!^,^^ 
judge  shall  thereupon  award  restitution  of  the  premises  so  forcibly  en- 
tered or  forcibly  held  out,  and  shall  assess  the  costs  and  expenses  of 
the  proceedings.®* 

9  IS.  He  shall  thereupon  issue  his  precept,  reciting  the  proceed- pnMMibr 
^  before  him,  and  commanding  the  sheriflf  of  the  county,  or  any  con-  ^S^ 
stable  thereof,  to  cause  the  complainant  to  be  restored  and  put  into 
^  possession  of  the  said  premises,  according  as  he  was  seised  or  pos- 
*^®Bed  thereof  before  such  entry ;  and  shall  also,  in  the  same  precept, 

(80)  lR.L.p.9S,§8.    (8I)lb.§4.    (88)Ib.§6ft2. 
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TiTLB  la  or  in  flepttPttte^exeoutioni  direct  tbe  coets  and  expenses  so  aSBessed,  to 
^'^^^^^  to  leyied  and  ooUected  of  the  defendant,  in  the  same  manner  as  coete 

are  or  may  be  collected  on  judgments  before  justices  of  the  peace,  in 

personal  actions.^ 

Ik  tfiiMnJt  2  14.  If  no  such  traverse  shall  be  made,  as  authorised  in  the  pre- 
^  ''*^'  ceding  sectiona  of  this  Title,  in  the  m^ner  therein  specified,  within 
twenQit4bur  hours  after  the  inquisition  found,  the  judge  shall,  in  like 
manner,  awaxd  restitution  of  the  premises,  and  assess  the  costs  and 
expenses  of  the  proceedings ;  and  shall  issue  his  precept,  in  the  same 
manner,  to  cause  restitution,  and  for  the  collection  of  the  costs.^ 

shwiOiifco.      S  16.  Sheriiis  and  constables,  to  whom  any  process  issued  by  a 
^i^     jvtdgOy  as  herein  authorised,  shall  be  directed  and  delivered,  shall  exe- 
cute the  same,  and  if  need  be,  shall  command  and  take  the  power  o( 
the  county  for  that  purpose.®'^ 

Notieato  ju-  S  16.  Twenty-four  hours'  personal  notice  to  any  juror  to  attend 
fOTM^iMlL  upon  any  precept  issued  as  aforesaid,  shall  be  deemed  sufficient  ser- 
vice, and  any  person  so  summoned,  who  shall  neglect  to  attend  and 
serve  as  such  juror,  without  reasonable  excuse,  to  be  allowed  by  the 
judge  issuing  such  precept,  shall  be  subject  to  the  same  fine,  to  be  pro- 
secuted for,  collected  and  applied  to  the  same  use,  as  provided  by  law 
in  respect  tp  jurors  in  justices'  courts. 

wstaoMM  S  17r  The  judge  before  whom  such  complaint  shall  be  made,  may, 
ponawi^ae.  ^^  ^®  roquost  of  either  party,  issue  his  subpoena  requiring  any  per- 
son to  appear  and  testify  before  him,  or  before  the  jury  of  inquiry,  or 
before  the  petif  jury,  touching  the  matters  herein  before  directed  to  he 
heard  by  diem.  And  any  person  served  with  such  subpcana,  who^ 
without  reasonable  cause,  shall  neglect  to  appear,  or  appearing,  riiall 
refuse  to  answer  i^kmi  oath,  touching  the  matters  aforesaid,  shall  ba 
sutgect  to  the  proceedings  and  penalties  prescribed  by  law  in  similar 
cases  in.  justices'  courts. 

c«i«ifiofi-      S  18.  Every  circuit  judge,  or  supreme  court  commissbner,  and 
SSir^*"  every  mayor,  recorder  and  alderman  of  any  city,  any  spe(^ial  justice, 
^^^'         any  justice  of  the  marine  court,  and  any  assistant  justice  of  the  city  of 
New-York,  shall  have  the  like  powers  and  authority,  respecting  for- 
cibly entries,  or  forcible  detainers,  in  their  respective  cities  or  coun- 
ties, as  are  above  given  to  judges  of  the  county  courts. 

ca«tM>rMito      S  19*  No  proceeding  for  the  restitution  of  any  premises  forcibly 
oMdinpT^'  entered  or  forcibly  detained,  had  according  to  the  foregoing  provi- 
sions, shall  be  removed  by  any  cerHorari,  unless  the  same  be.  allow- 
ed ky  a  justice  of  the  supreme  court,  a  circuit  judge,  or  supreme  oourt 
commissioner. 

Bond  to  u       S  SO.  No  such  writ  o{  certiorari  shall  be  allowed  by  such  officer, 
^"^         unless  the  defendant  prosecuting  such  writ,  with  two  sufficient  sure- 

■    I      I  I      i.ir  II  I  r     .  ■        -   I         II  <  .    ■  ■  I  ■- 

(88)lE.L.p.96,$5ft2.    (84)n>.§8.    (86)  lb.  §  2  «t  S. 
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ties,  to  be  approved  by  such  officer,  or  in  case  of  the  absence  of  such  Aaist.  • 
defendant,  three  sufficient  sureties,  to  be  approved  as  aforesaid,  shall  v^V^i^ 
become  .bound  to  the  complainant,  in  sa<^  penal  sum  as  such  officer 
shall  direct,  not  less  than  one  hundred  dollars,  conditioned  that  such 
party  will  apear  at  the  return  of  the  said  certiorari^  answer  to  the  in- 
quisition found,  abide  such  order  and  judgment  as  the  supreme  court 
diall  make  in  the  premises,  and  pay  all  costs  that  shall  be  awarded 
against  such  defendant.  Such  bond  shall  be  delivered  to  the  judge  to 
whom  such  certiorari  shall  be  directed,  and  until  the  same  be  so  de^ 
livered,  such  ceiiiorari  shall  be  of  no  effect. 

Sih  The  judge  shall  annex,  and  file  such  bond,  with  his  return  Retomto 
to  such  writ,  and  the  supreme  court  shall  proceed  therein,  and  cause  ^!i!ldliip.'^' 
the  (kfendant  to  traverse  the  inquisition,  if  no  traverse  has  been  had^ 
and  shall  direct  a  ttisl. 

^  S  i2.  If  the  defendant  diall  omit  to  traverse  such  inquisition,  with-  B«titatiM 
in  such  time  as  the  court,  by  rule,  shall  direct,  restitution  shall  be^'jaef^*^ 
awarded  by  the  court,  with  costs.  And  if,  upon  the  trial  of  such  tra- 
yerse^  the  defendant  be  found  guilty,  the  supreme  court  shall  also 
award  restitution,  with  costs;  and  in  either  case,  the  court  may  au- 
thorise the  complainant  to  prosecute  the  bond  given,  on  the  allow- 
ance of  the  writ  of  certiorari. 

S  S3.  Upon  the  conviction  of  a  defendant  upon  any  indictment  for  BMauitioo 
forcible  entry  or  forcible  detainer,  found  in  any  court  of  general  ses-  ^0^"*' 
sions  of  the  peace,  or  in  any  court  of  oyer  and  terminer,  such  court  may 
award  restitution,  in  the  same  manner  as  a  judge  upon  a  verdict  being 
Toodered  before  him,  as  herein  provided. 

ARTICLE  SECOND. 

Summary  Proceedings  to  recover  the  Poeeeesion  qf  Land  in 

other  Cases. 

Sbo.  M.  WlwB  joftiee  to  riew  deMiled  praniMi  and  giye  noCiee  to  tenant- 
25.  Wlien  landlord  to  be  put  in  posaession;  effect  thereof. 
2B.  Aj^eal  bj  tenant,  how  and  when  made;  return  by  jnitiee. 

27.  Power  of  eonunon  pleaa;  to  award  restitution  and  coats,  he. 

28.  Casei  in  which  certain  tenants  may  be  removed. 

29.  Allidsnt  of  ikcts  to  be  made. 

80.  Summons  to  tenant  when  to  be  issued;  its  contents. 

SI.  Proof  required  iu  certain  cases  before  granting  summons. 

82.  Summons  how  to  be  served. 

88.  If  BO  cause  shown,  warrant  of  possession  to  issue. 

84.  Tenant,  4tc.  may  by  affidavit  deny  fiicts  alleged. 

86.  Proceedin^i  to  form  jury  to  try  facts  controverted. 

86.  Jury  how  drawn  and  sworn. 

8T  8c  88.  How  kept;  when  discharged  and  new  one  formed. 

88  8c  40.  When  warrant  of  possession  to  issue;  how  executed. 

41.  TVhen  adjournment  may  be  had;  for  what  time. 

48.  Witnesses  how  compelled  to  attend  and  testify. 

48.  Agreement,  8co.  between  parties  annulled  by  waircnt. 

44.  How  wtnant  in  case  of  rent,  may  be  stayed. 

40.  How  stayed  where  tenant  has  taken  benefit  of  act. 

46.  Also  wlicii  pfcmitea  hare  been  sold  under  czecutioD. 
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TTTLB  10«    8bo.  47.  ProMtdingi  may  be  mnored  by  eeitiorMi;  b«t  not  fUyed. 
^^1^^^  48.  When  nipreme  court  to  award  restitntion  and  cofts. 

/b    /  49.  Coats  by  whom  paid;  damagei  when  to  be  reeorered. 

//     ri^l/^lH       00.  Bighti  of  landlosdaaiidtcaanti  not  to  be  affected. 

viewiof  pf*.  9  24.  If  any  tenant  being  in  arrear  for  rent,  shall  desert  the  demis* 
toi«Mii!t'*^ed  premises,  and  leave  the  same  unoccupied  and  uncultivated,  widi- 
out  any  goods  thereon  subject  to  distress  to  satisfy  the  arrears  of  rent, 
any  justice  of  the  peace  of  the  county  may,  at  the  request  of  the  land- 
lord, and  upon  due  proof  that  the  premises  have  been  so  deserted,  kar- 
ing  such  rent  in  arrear  and  no  goods  thereon  subject  to  distress,  go 
upon  and  view  the  said  premises ;  and  upon  being  satisfied  upon  such 
view,  that  the  premises  have  been  so  deserted,  he  shall  affix  a  notice  in 
writing  upon  a  conspicuous  part  of  the  premises,  requiring  the  tenant 
to  appear  and  pay  the  rent  due,  at  some  time  in  the  said  notice  spe- 
cified, not  less  than  five,  nor  more  than  twenty  days  after  the  date 
thereof.  « 

Patting  land.     $  25.  At  the  time  specified  in  such  notice,  the  justice  shall  again 
\  £e^  view  the  premises ;  if  the  tenant  appear  and  deny  that  any  rent  is  dae 


to  the  landlord,  all  proceedings  shall  cease.  If  upon  such  second 
view,  the  tenant  or  some  one  for  him,  shall  not  appear  and  pay  tbe 
rent  in  arrear,  and  there  shall  not  be  sufficient  distress  on  the  premisei 
to  satisfy  such  rent,  then  such  justice  may  put  the  landlord  into  pos- 
session of  the  said  demised  premises ;  and  any  demise  of  the  said  pre- 
mises to  such  tenant,  shall  fix>m  thenceforth  become  void. 

AppMi  by  S  26.  An  appeal  from  the  proceedings  of  any  justice  in  such  case, 
may  be  made  by  the  tenant  at  any  time  within  three  months  after  such 
possession  delivered,  to  the  court  of  common  pleas  of  the  county,  by 
serving  notice  in  writing  thereof  upon  such  justice,  and  by  giving  se- 
curity to  be  approved  by  such  justice,  to  pay  to  the  landlord  all  costs 
of  such  appeal  ^vriiich  may  be  adjudged  against  such  tenant ;  and  there- 
upon such  justice  shall  return  the  proceedings  had  before  him  to  tbe 
said  court,  within  ten  days  after  such  notice  and  security  given,  and 
shall  give  notice  to  the  landlord  of  such  iq)peal. 

S  27.  The  court  of  conunon  pleas  shall  examine  the  proceedings^ 
and  hear  the  proofs  and  allegations  of  the  parties,  in  a  summary  way ; 
and  may  order  restitution  to  be  made  to  such  tenant,  with  costs  to  be 
paid  by  the  landlord;  or  in  case  of  affirming  such  proceedings  may 
award  costs  against  the  tenant. 

wbattonanti  S  28.  Auy  tenant  or  lessee  at  will,  or  at  sufierance,  or  for  part  of 
moved!'*'  a  year,  or  for  one  or  more  years,  of  any  houses,  lands  or  tenements; 
ai^  the  assigns,  under-tenants,  or  legal  representatives  of  such  tenant 
or  lessee;  may  be  removed  from  such  premises,  by  any  judge  of  tbe 
county  courts  of  the  county,  or  by  any  mayor  or  recorder  of  the  city, 
where  such  premises  are  situated;  or  if  in  the  city  of  New- York,  by 
the  mayor,  recorder,  any  one  of  the  aldermen,  any  special  justice,  any 


Poivaror 
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justice  of  the  marine  court,  or  any  one  of  the  assistant  justices,  of  the    art.s. 
said  ctty;  in  the  manner  herein  after  prescribed,  in  the  following  ^'^''^'^^^ 


1.  Where  such  person  shall  hold  over  and  continue  in  possession  of  ^"^^  ^r^^ 
the  demised  premises,  or  way  part  thereoi^  after  the  expiration  of  his 
tenn,  withoot  the  permission  of  die  kadlord : 

fl.  Where  such  person  shall  hold  orer  without  soeh  permission  miW!^*>^  "> 
aferesaid,  after  any  defiiult  in  the  payment  of  rent  pursuant  to  the 
^reemest  under  wfaicb  such  premises  are  held,  and  satisfaction  for  1 
madk  rent  cannot  be  obtained  by  distress  of  any  goods,  and  a  demand 
efmcsh^mit  shall  have  been  made,  or  three  days'  notice  in  writing,  re^ 
^purittg  the  pa^nent  of  such  rent,  or  die  possession  of  the  premises^ 
dwUhavse  been  served  by  the  person  entitted  to  such  rent,  on  theper- 
«m  owing  the  same,  in  the  manner  prescribed  for  the  service  of  the 
Vnunons  in  the  thirty-second  section  of  this  Title: 

3.  Where  the  tenant  or  lessee  of  a  term  of  three  years,  or  less,  TdieaUmfit 
shall  have  taken  the  benefit  of  any  insolvent  act,  or  been  discharged  ut. 
under  any  act  for  the  relief  of  his  person  from  imprisonment : 

4.  Where  any  person  shall  hold  over  and  continue  in  the  possession  Land  mu  by 
of  any  real  estate  which  shall  have  been  sold  by  virtue  of  an  execu- 
tion against  such  person,  after  a  title  under  such  sale  shall  have  been 
perfected.^ 

S  29.  Any  landlord  or  lessor,  bis  l^al  representatives,  agents  or  Affidavits 
assigns,  may  make  oath  in  writing,  of  the  facts,  which,  according  to 
the  preceding  section,  authorise  the  removal  of  a  tenant,  describing 
therein  the  premises  claimed ;  and  may  present  the  same  to  one  of  the 
officers  in  the  last  section  specified. 

S  SO.  On  reoeivii^  suck  affidavit,  socik  officer  shall  iss«e  Us  svm-  summou  to 
mons,  describing  the  premises  of  which  possession  is  ckisQed,  and  ve-  ^*°^^ 
•qairuig  any  person  in  possession  of  the  said  premises,  or  claimmg  the 
possession  thereof,  forthwith  to  remove  from  the  same;  or  to  show 
cause,  before  the  said  magistrate,  on  the  same  day,  or  within  such 
time  as  shall  appear  reasonable,  not  loss  than  three  nor  more  than  five 
days,  why  possession  of  the  said  premises  should  not  be  delivered  to 
Bucb  applicant.^ 

S  31*  Previous  to  issuing  such  summons  in  the  case  of  « tenancy  rnonneef 
at  will  or  at  su£bruH>e,  the  naagistrate  shall  be  satisfied  by  affidavit, 
that  such  tenancy  has  been  terminated  by  giving  notice  in  the  man- 
ner prescribed  by  law.  And  if  application  be  made  for  such  sum* 
mons  to  be  served  on  any  person  holding  over  real  estate  which  shall 
have  been  sold  on  execution,  the  magistrate  shall  in  like  manner  be 
satisfied  that  a  demand  of  the  possession  of  such  premises  has  been 
made.^ 

(86)  Uwi  oflSaO, p.  ITS,  §  1, 8 &  9.    (87)Ib.§L 

Toi..  n.  66 


tain 
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TITLE  0.      ^  82.  Such  summons  shall  be  served/either, 


1.  By  deliyering  to  the  tenant  to  whom  it  shall  be  directed,  a 
•ummoDB.     true  copy  thereof,  and  at  the  same  time  showing  him  the  original: 


or, 


2.  If  such  tenant  be  absent  from  his  last  or  usual  place  of  residence, 
by  leaving  a  copy  thereof  at  such  place,  with  some  person  of  mature 
age  residing  on  the  premises. 

^I^urrant         §  $3.  jf  at  the  timo  appointed  in  the  said  summons,  no  sufficient 
•ue.  cause  be  shown  to  the  contrary,  and  due  proof  of  the  service  of  such 

summons  be  made  to  such  magistrate,  he  shall  thereupon  issue  his 
warrant  to  the  sheriif  of  the  county,  or  to  any  constable  or  mardnl  of 
^  the  city  or  town  where  the  premises  are  situated,  commanding  him  to 
remove  all  persons  from  the  said  premises,  and  to  put  the  said  appli- 
cant to  such  magistrate,  into  the  full  possession  thereof.^ 

TraTencby  ^  $4.  Any  pcrsou  iu  possossiou  of  such  demised  premises,  and  ally 
person  claiming  possession  thereof,  may,  at  the  time  appointed  in  such 
summons  for  showing  cause,  or  before,  file  an  affidavit  with  the  ma- 
gistrate who  issued  the  same,  denying  the  facts  upon  which  the  said 
summons  was  issued,  or  any  of  those  &cts ;  and  the  matters  thus  con- 
troverted, shall  be  tried  by  a  jury.®® 

Jury  bow  Q  35.  In  order  to  form  such  jury,  the  magistrate  with  whom  such 
ranunooed,  affidavit  shuU  bo  filed,  shall  nominate  eighteen  reputable  per80DS> 
qualified  to  serve  as  jurors  in  courts  of  record ;  and  shall  issue  his 
precept,  directed  to  the  sherifTor  one  of  the  constables  of  the  comtjj 
or  any  constable  or  marshal  of  the  city  or  town,  commanding  him  to 
summon  the  persons  so  nominated,  to  appear  before  such  magistrate, 
at  such  time  and  place  as  he  shall  therein  appoint,  not  more  than 
three  days  from  the  date  thereof,  for  the  purpose  of  trying  the  said 
matters  in  di£krence*^ 

How  dTAwn      S  36.  Twelve  of  the  persons  so  summoned,  shall  be  ballotted  fo 
"***  *'**"'    and  drawn,  in  like  manner  las  jurors  in  courts  of  record ;  and  shall  be 

sworn  by  such  magistrate,  well  and  truly  to  hear,  try,  and  determine 

the  matters  in  difference  between  the  parties.®^ 

'  How  kept  S  37*  After  hearing  the  allegations  and  proofs  of  the  parties,  the 
said  jury  shall  be  kept  together  until  they  agree  on  their  verdict, 
by  the  sheriff  or  one  of  his  deputies,  or  a  constable,  or  by  some  pro- 
per person  appointed  by  the  magistrate  ibr  that  purpose,  who  shall 
be  sworn  to  keep  such  jury  as  is  usual  in  like  cases  in  courts  of  re- 
cord.»<> 

When  dis-        S  38.  If  such  jury  can  not  agree,  after  being  kept  together  for  such 
charged.      ^'^^  ^  ^^i^  magistrate  shall  deem  reasonable,  he  may  discharge 

them,  and  nominate  a  new  jury,  and  issue  a  new  precept  in  manner 

aforesaid.  ^^ 


(88)  Lawi  of  1820,  p.  176,  §  1.    (80)  lb.  §2.    (90)  lb.  §8. 
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S  89.  If  the  verdict  of  any  jury  so  summoned,  shall  be  in  favor  of  art,  2. 
the  lessor  or  landlord,  or  other  person  claiming  the  possession  of  the  ^ijj[^|^^ 
premises,  the  magistrate  shall  issue  his  warrant  to  die  sheriff  of  the  immmwod. 
county,  or  to  the  marshal  or  constable  of  the  city  or  town,  in  which 
the  premises  are  situated,  commanding  such  officer  to  put  such  land- 
lord, lessor  or  other  person,  into  possession  of  the  premises,  as  herein 
before  directed.'^ 

S  40.  The  officer  to  whom  such  warrant  for  delivering  possession  Howex«cut- 
thill  be  directed  and  delivered,  in  either  of  the  cases  aforesaid,  is 
hereby  required  to  execute  the  same  according  to  the  tenor  thereof.®^ 

S  41.  Any  magistrate  before  whom  such  application  may  be  pend-  Adjoam- 
mg,  may,  upon  the  request  of  either  party,  adjourn  the  hearing  of  such 
application,  for  the  purpose  of  enabling  such  party  to  procure  his  wit- 
nesses whenever  it  shall  appear  to  be  necessary;  but  such  adjoumr 
ment  shall  in  no  case  exceed  ten  days. 

$  42.  Any  magistrate  before  whom  such  application  may  be  pend-  subpoena, 
ing,  may,  at  the  request  of  either  party,  issue  his  subpoena,  requiring  nm», 
any  person  to  appear  and  testily  before  such  magistrate,  or  before  the 
jury,  touching  the  matters  herein  directed  to  be  heard  by  them;  and 
every  person  who,  being  served  with  such  sut^oena,  shall,  without 
reasonable  cause,  refuse  or  neglect  to  appear;  or  appearing,  shall  re- 
fuse to  answer  upon  oath,  touching  the  matters  aforesaid ;  shall  be 
subject  to  the  proceedings  and  penalties  provided  by  law  in  similar 
cases. 

S  43.  Whenever  a  warrant  shall  be  issued  as  aforesaid,  by  any  Effect  oruia- 
»d.  magistrate,  for  the  removal  of  any  tenant  from  any  demisi  pZ '-  — 
mises,  the  contract  or  agreement  for  the  use  of  the  premises,  if  any 
such  exists,  and  the  relation  of  landlord  and  tenant  between  the  par- 
ties, shall  be  deemed  to  be  cancelled  and  annulled.^ 

S  44.  The  Issuing  of  such  warrant  of  removal,  shall  be  stayed  in  staying  wat« 
the  case  of  a  proceeding  for  the  non-payment  of  rent,  if  the  person  u£l<»^^ 
owing  such  rent  shall,  before  such  warrant  be  actually  issued,  pay  the 
Tent  due,  and  all  the  costs  and  charges  of  the  proceedings ;  or  give 
such  security  as  shall  be  satisfactory  to  the  said  magistrate,  to  the  per- 
son entitled  to  such  rent,  for  the  pajrment  thereof,  and  the  costs  afore- 
«aid,  in  ten  days.®* 

S  45.  When  the  application  to  a  magistrate  is  Ifbunded  on  the  fiict,  ib. 
that  the  tenant  or  lessee  has  taken  the  benefit  of  any  insolvent  act,  or 
been  discharged  under  any  act  for  the  relief  of  his  person  from  impri- 
sonment, the  proceedings  shall  be  stayed,  if  at  anytime  before  issuing 
^  warrant  for  removal,  the  tenant  or  lessee  or  his  assignee  shall  pay 
the  costs  of  such  proceedings  as  have  been  had,  and  give  such  security 

(91)L«Wfofl8D,p.)76,§2.    (92)Ib.§8. 
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TITLE  10.  to  the  peraonr  entitled  to  the  rent,  for  the  pajment  thereof  as  it  flhall 
^^^'^^^^^  become  doe,  as  shall  be  satisfiictory  to  the  magistrate.^' 

^  5  46.  When  such  application  is  founded  upon  an  alleged  sale  bj 

execution,  of  the  premises  occupied  hy  the  defendant  in  such  execu- 
tion, the  proceedings  shall  be  stayed,  if  at  any  time  before  issuii^  the 
warrant  of  removal,  the  occupant  shall, 

1.  Pay  the  costs  of  such  proceedings : 

9.  File  with  the  officer  belEbre  whom  the  a{q;>li€ation  is  pending,  an 
affidavit  that  he  claims  the  possession  of  such  premises  by  virtue  of 
some  title  or  right  acquired  after  such  premises  were  sold,  or  as  guar- 
dian or  trustee  for  any  other :  and, 

8.  Execute  a  bond  to  the  applicant  for  such  warrant,  in  such  pe- 
nalty and  with  such  sureties  as  the  magistrate  shall  aj^prove,  condi- 
tioned to  pay  the  costs  which  may  be  recovered  against  him  in  any 
ejectment  that  may  be  brought  by  such  applicant  within  six  months, 
for  the  recovery  of  the  possession  of  such  premises;  and  to  pay  the 
value  of  the  use  and  occupation  of  such  premises,  from  the  date  of 
such  bond,  to  the  time  such  applicant  shall  obtain  possessicm  of  the 
same  by  virtue  of  a  recovery  in  such  action  of  ejectment ;  and  also 
conditioned  not  to  commit  any  waste  or  injury  to  such  premises,  dur- 
ing his  occupation  thereof. 

Certiorari  to      $  47.  The  supromo  court  may  award  a  certiorari  for  the  purpose 

remoTo  pro* 

cewiinp,  of  examining  any  adjudication  made  on  any  application  hereby  au- 
thorised ;  but  the  proceedings  on  any  such  application  shall  not  be 
stayed  or  suspended  by  such  writ  of  certiorari^  or  any  other  writ  or 
order  of  any  court  or  officer. 

Awardinc        ^  48.  Wheuevor  any  such  proceedings  brought  before  the  supreme 

andcMb!?    court  by  certiorari^  shall  be  reversed  or  quashed,  the  court  may 

award  restitution  to  the  party  injured,  with  costs ;  and  may  make 

such  orders  and  rules,  and  issue  such  process,  as  may  be  necessary  to 

carry  their  judgment  into  e£fect. 

c<ist«:  duna.  ^  49.  lu  all  cascs  of  a9  application  pursuant  to  the  provisions  of 
eases.  *  this  Article,  the  prevailing  party  shall  recover  costs,  and  may  main- 
tain an  action  for  the  recovery  thereof;  and  if  the  proceedings  shall 
be  reversed  or  quashed  by  the  supreme  court,  the  tenant  or  lessee 
may  recover  against  the  person  making  application  for  such  removal, 
any  damages  he  may  have  sustained  by  reason  of  such  proceedings, 
with  costs,  in  an  action  on  the  case. 

Bi«]it»of         ^  50.  Nothing  contained  in  this  Title  shall  be  construed  to  impair 
SH      '     the  rights  of  any  landlord  or  lessor,  or  of  any  tenant,  in  any  case  not 
herein  provided  for. 

(98)  lAWfoflSaO,  ^ITB^f  a. 
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TITLE   XI.  TITLBn, 


OF  DISTRAINING  CATTLE  AND  OTHER  CHATTELS  DOING  DAMAGE, 

AND  OF  DISTRAINING  IN  OTHER  CASES. 

Bbc.  I.  Catlle  diftnined  where  kept;  application  to  fenee^ewen. 
2.  AaAioritjaBdd«tjoff«Bce-^ew^flninippnuniig^hua«gaf. 
ft.  To  certify  dnaageg  and  detennine  disputes  about  fences. 
4  When  beasts  to  be  put  in  pound,  certificate  to  accompany  them. 
ff.  Pound-master  when  to  sell  beasts;  on  what  noliee^ 

6.  Application  of  proceeds  of  sale. 

7.  Beasts  when  to  be  disdiazged  by  pound-master. 

8.  Inanimate  goods  whie  to  be  kept. 

9.  Damages  how  appraised;  Talne  of  property  to  be  certified. 
10.  Notice  of  sale,  fcc.  to  be  posted  by  distrainer. 

U.  In  what  ease  Mtiee  to  be  published  in  newapHMT. 

12.  If  owner  knowtty  fcc.  notieeto  be  serred  on  him. 

18  h  14.  When  sheriff,  &c.  to  sell  property;  sale  how  conducted. 

Iff.  AppUeation  of  procecda  of  sale. 

16.  Surplus  to  be  paid  to  county  treasurer. 

17.  Common  pleas  to  order  payment  of  balance  to  owner. 

18.  In  case  of  doubt,  to  require  bond  firom  applicant. 

19.  Bond  when  to  be  sued  by  other  claimants;  proceedinga. 

20.  Notice  to  be  gir en  of  sale,  by  all  officers  distraining. 
SI.  Pkeperty  to  be  appraised  and  appraisal  certified. 
22.  Papers  to  be  filed  by  officer  after  making  sale. 

28.  Penalty  on  officer  disobeying  last  section. 

M.  AppHeatiou  of  proceeds  of  sale;  suipba  to  county  treasvnb 

2S.  nraeeedingsbyownertoobtaiBsurplua. 

S  1.  When  any  distress  shall  be  made  d'anj  beasts  doing  damage,  Ksepiiireat' 
the  penoo  distraining  riudl  keep  audi  beasts  in  some  secure  place  jj^"*'*^'^' 
other  than  the  public  pound,  until  his  damages  shall  be  ajqfiFaised ; 
and  within  twenty-four  hours  afler  such  distress,  unless  the  same  was 
made  on  a  Saturday,  in  which  case,  before  the  Tuesday  morning  there- 
after, he  shall  apply  to  two  fence-viewers  of  the  town,  to  appraise  the 
dama^.^ 

S  2.  Sndi  fence-viewers  shall  thereupon  immediately  repair  to  the  PeDceTieir. 
place,  and  view  the  damage  done ;  and  they  may  take  the  evidence  p^'JCma- 
of  any  competent  witnesses  of  the  &cts  and  circumstances  necessary  '"'  ^ 
to  enable  them  to  ascertain  the  extent  of  such  damage,  for  which  pur- 
pose, either  of  them  is  hereby  authorised  to  administer  an  oath  to  eve- 
ry (mch  witness.*^ 

S  3.  The  said  fence-viewers  shall  ascertain  and  certify',  under  their  to  certify 
hands,  the  amount  o[  such  damage,  with  their  fees  for  their  services ;  dSS^'or 
and  if  any  dispute  shall  arise,  touching  the  sujficiency  of  any  fence ''"**^*^^* 
around  the  premises,  where  such  damage  was  done,  the  said  fence- 
viewers  may  examine  witnesses  in  relation  thereto,  and  for  that  pur- 
pose, may  administer  oaths  to  such  witnesses;  and  they  shall  deter- 
mine such  dispute ;  which  decision  shall  be  conclusive. 

S  4.  Within  twenty-four  hours  after  the  said  damages  shall  be  so  pnuin^ 
appraised,  unless  the  amount  so  ascertained,  and  the  fees  of  the  fence-  ^^!° 
viewers,  shall  have  been  paid,  the  person  making  such  distress,  shaU 

'  (M)  2R.L.p.lS4»§19. 
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TiTLB  11.  cause  the  beasts  distrained  to  be  put  in  the  nearest  pound  in  the  same 
'^^'^^^^^  county,  if  there  be  one,  there  to  remain  until  the  same  be  sold,  as 
herein  after  directed,  or  until  replevied,  according  to  law,  or  until  the 
damages  so  certified,  and  the  fees  of  the  fence-viewers  and  pound- 
master,  be  paid ;  and  he  shall  deliver  the  certificate  of  the  fence^view- 
ers  to  the  keeper  of  such  pound.  The  owner  of  such  beasts  maj  give 
them  their  feeding,  without  disturbance. 

»fti«  of  S  5.  The  pound-masters  of  the  several  cities  and  towns  of  this  state, 

tiee.^'  '**'  shall  receive  and  keep  the  beasts  so  delivered  to  them,  in  the  public 
pound,  and  unless  the  same  shall  be  replevied  or  discharged,  accord- 
ing to  law,  within  six  dajs,  such  pound-master  shall  sell  sudi  be.asts, 
or  so  many  of  them  as  shall  be  necessary,  at  public  vendue,  giving 
forty-eight  hours^  notice  of  such  sale,  by  advertisement,  to  be  fixed 
up  at  such  pound,  and  at  the  nearest  public  place.*'^ 

Anpfieation  S  6.  From  tho  proceeds  of  such  sale,  the  pound-master  may  retain 
of  SSL  sufficient  to  pay  the  amount  of  his  fees  and  his  charges  for  keeping 
such  beasts,  and  the  charges  of  such  sale ;  and  he  shall  pay  to  the  per- 
son impounding  such  beasts,  the  damages  so  certified,  with  the  fees 
of  the  fence-viewers ;  and  if  there  be  any  surplus,  the  same  shall  be 
paid  to  the  owner  of  such  beasts.  If  no  owner  appear  within  one 
year  after  such  sale,  and  claim  such  surplus,  the  same  shall  be  paid 
to  the  overseers  of  the  poor  of  such  city  or  town,  for  the  use  of  the 
poor  thereof.** 

iK«Mt*  when      S  7.  Every  pound-master  with  whom  any  beasts  shall  be  impound- 
tj^iu^^r     ed,  shall  discharge  such  beasts,  on  being  paid, 

1.  The  amount  of  the  damages  so  certified  by  the  fence-viewers : 

2.  The  fees  of  the  fence-viewers : 

8.  The  fees  of  the  pound-master,  with  his  reasonable  charges  fivr 
feeding  such  beasts,  if  fed  by  him,  not  exceeding  six  cents  for  each 
beast,  for  every  twenty-four  hours.®* 

KMpincin-       S  8.  Whou  any  person  shall  be  authorised  by  law  to  distrain  any 
^^S^      inanimate  goods  or  chattels  doing  damage,  he  shall  keep  the  same  in 

some  safe  and  convenient  place,  until  the  damage  shall  be  appraised, 

and  the  goods  be  sold  or  otherwise  disposed  of. 

AppraUiDff       S  &•  He  shall  apply  to  any  two  fence-viewers  of  the  town,  to  ap- 
<raiiia«M^e.  p^^ise  the  damages  sustained  by  him ;  who  shall  proceed  therein,  in 
the  same  manner  and  with  the  same  powers,  as  herein  before  provid- 
ed, with  respect  to  cattle  doing  damage ;  and  in  addition,  they  shall 
estimate  and  certify  the  value  of  the  property  distrained. 

Node*  to  be      S  10.  The  distrainer  shall  affix  a  notice  in  three  public  places  of 
'***^*       the  town,  for  ten  days,  as  follows : 

1.  Specifying  therein  the  property  distrained,  and  the  amount  of 
damages  certified : 

(95)2R.L.p.l84»§21. 
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2.  Requiring  the  owner  of  such  property  to  redeem  and  remove  the  tttle  ii. 
tome,  before  the  day  therein  appointed  for  the  sale  thereof:  Vi^v*%^ 

3.  Stating  that  such  property  will,  on  some  day,  at  least  ten  days 
firom  the  day  of  the  first  posting  thereof,  be  sold,  to  pay  such  damages, 
and  the  costs  and  charges  of  the  proceedings. 

S  1 1.  If  the  value  of  the  property  distrained,  as  certified  by  the  ap-  whm  to  be 
praisers,  exceed  fifty  dollars,  the  distrainer  shall  publish  a  notice  in  i^^^^**''^ 
the  nearest  newspaper,  once  in  each  week,  for  four  weeks,  similar  to 
that  required  in  the  last  section,  except  that  the  time  of  sale  shall  be 
at  least  thirty  days  from  the  day  of  the  first  publication  of  such  notice. 

S  12.  If  the  owner  of  such  property  be  known  to  the  distrainer,  or  wimo  to  b« 
if  any  person  be  known  to  him  as  claiming  any  interest  in  such  pro- owD«r.^** 
perty,  and  if  such  owner  or  person  reside  within  the  county,  the  dis- 
trainer shall  also  serve  a  copy  of  such  notice,  within  two  days  afler  the 
time  of  posting,  or  after  the  first  day  of  the  publication  Ihereof,  either 
personally  on  such  owner  or  person,  or  in  case  of  his  absence  from  his 
Waal  or  last  place  of  residence,  by  leaving  the  same  at  such  residence, 
with  a  proper  person. 

S  13.  If  such  iroods  and  chattels  be  not  removed,  and  if  the  dama-  wheo  the 

o  riff  Itc.ta 

ges  SO  certified,  with  the  fees  of  the  appraisers  and  the  expenses  of  Miil 
such  notice,  be  not  paid,  at  the  time  appointed  in  such  notice  for  the 
sale,  the  distrainer  shall  apply  to  the  sheriff  of  the  county,  or  one  of 
his  deputies,  or  to  any  constable  of  the  town,  to  sell  such  goods  and 
chattels,  and  shall  make  and  deliver  to  such  officer,  an  affidavit  show- 
ing his  compliance  with  the  provisions  of  this  Title,  and  the  original 
certificate  of  the  appraisers. 

S  14.  Such  officer  shall  thereupon  proceed  and  sell  the  goods  and  saiehoir 
chattels  so  distrained,  in  the  same  manner  as  on  executions  agamst 
personal  property  in  civil  cases,  and  with  the  like  authority  and  effect, 
and  shall  be  entitled  to  the  same  fees  for  his  services. 

S  15.  From  the  proceeds  of  such  sale,  such  officer  shall  retain  his  AppUeaUoQ 
own  fees,  and  shall  pay  to  the  distrainer  the  amount  of  the  damagessso  of  Mie. 
certified,  and  the  expenses  of  such  notices,  and  also  all  expenses  that 
Doay  have  been  necessarily  incurred,  in  the  safe  keeping  and  preserva- 
tion of  such  property ;  which  expenses  shall  be  ascertained  and  certi- 
fied by  any  judge  of  the  county  courts,  or  by  a  justice  of  the  peace  of 
the  county. 

S  16.  If  any  balance  shall  remain,  such  officer  shall  pay  the  same  suipiui  to 
to  the  county  treasurer,  for  the  use  of  the  ovmer  of  such  property,  or  J2S?****" 
^  legal  representatives. 

S  17.  Upon  the  application  of  the  owner  of  such  property,  or  his  to  be  pud  to 
representatives.  Ho  the  court  of  common  pleas  of  the  county,  and  on  °''°"' 
due  proof,  by  affidavits,  of  such  ownership,  the  said  court  shall  order 
such  balance  to  be  paid  to  such  owner,' or  his  representatives,  by  the 
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^'^''^^  coQBtj  tfoamier,  after  deducting  a  oommMon  of  fiv^  per  cent  for  ro- 
^■^"^'^^  oeiying,  keeping  and  pajing  over  the  same. 

Siy?e*I^  S  18.  If  upon  such  application,  the  court  entertain  any  doubt  of  the 
qoirad.  ownership  of  such  property,  before  ordering  such  balance  to  be  paid 
over,  they  shall  require  the  claimant  to  execute  a  bond  to  the  peopk 
of  this  state,  in  a  penalty  at  least  double  the  amount  of  such  balance, 
and  with  suretieB  to  be  approved  by  such  court,  eonditimied  that  he 
will  pay  to  any  person,  who,  in  an  action  on  such  bond,  oommeooed 
within  two  years  from  its  date,  diall  estaUish  his  right  to  such  balance, 
or  to  any  part  thereof  Ae  amount  to  which  be  shall  show  sach  right, 
with  interest 

B«i^i»Md  Q  19.  Any  person  claiming  such  balance,  or  any  part  ihereoi^  may 
ouiiBMtik  prosecute  such  bond,  in  die  name  of  the  people  of  Uiis  ^ate,  on  the  re- 
lation of  such  person,  who  shall,  in  all  respects,  be  deemed  the  plaia-. 
tiff  therein,  and  be  liable  for  the  costs.  If  lie  establish  his  right  toauch 
balance,  or  any  part  thereof,  in  such  action,  he  diall  be  entitled  to  re- 
cover such  amount,  with  interest,  as  damages  to  be  assessed  for  a  breach 
of  such  condition,  with  costs  of  suit.  The  proceedings  thereon  aball 
be  the  same  as  in  other  actions  on  bonds,  with  conditions  other  than 
for  the  payment  of  money.  But  no  judgment  in  favor  of  the  defend- 
ants, shall  be  a  bar  to,  or  in  any  way  affect,  any  action  that  may  be 
brought  on- such  bond,  by  any  other  person  than  the  plaintiff  i^gainst 
whom  such  judgment  shall  have  been  obtained. 

2^om£      S90.  When,  by  the  provisioDs  of  any  statute,  any  officer  is  aadior- 

trainiof.      jged  to  distpaia  on  any  property,  for  any  purpose  whatever,  and  ao 

special  provision  shall  be  otherwise  made,  be  ahall  cause  at  leaat  five 

days'  notice  of  sale  of  such  property  to  be  giren,  by  posting  the  same 

in  three  public  places  of  the  town,  where  such  sale  shall  be  made. 

Propeitj  to       S  21.  Before  makmg  any  such  sale,  such  officer  shall  also  cause 

^'^      '  the  property  distrained,  to  be  appraised  by  three  disinterested  £eehold- 

«I8  of  the  (bown,  on  oath ;  and  such  appraisal,  with  an  inventofy  of 

the  property  distrained,  shall  be  certified  by  the  appraisers  in  writing* 

fiiSTb  ^ffl*      ^  ^'*  Within  ten  days  after  any  such  sale,  the  officer  makiBg  tbe 
««•  same  AsoXl  file  in  the  officeof  the  clerk  of  die  town  or  dty,  whwesnch 

sale  was  made, 

1.  His  own  affida^,  apecifying  the  cause  of  sudi  distress^  and  tbe 

amount  of  the  penalty,  tax,  duty  or  other  sum,  for  which  the  same 

was  made: 

s.  Piroof,  by  affidavit,  of  the  notice  herein  required,  having  ^eea 

given: 

s.  The  inventory  and  certificate  of  the  appraisers : 

Which  papers,  when  so  filed,  akdll  be  presumptive  evklenoe  of  the 

focts  Iherehi  contained. 
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.  S  83.  Unless  the  provisions  of  the  last  section  are  complied  with,  title  is. 
within  the  time  therein  required,  such  officer  shall  fi)rfeit  to  the  own-  ^!^l^^lf^^ 
er  of  the  property  sold,  twenty-five  dollars.  ■<«»«««• 

S  S4.  From  the  proceeds  of  any  such  sale,  such  officer  shall  be  au-  ProoMdi  of 
to  deduct  and  retain  the  expenses  of  such  appraisal,  certifi-  «ppfi«i. 


cata,  notice,  proof  and  affidavits,  and  of  the  filing  the  same,  as  herein 
required.  And  the  residue  of  such  proceeds,  after  satisfying  the  pe- 
nalty, tax,  duty  or  other  sum,  for  which  such^e  was  made,  shall  be 
paid  within  ten  days  after  such  sale,  to  the  treasurer  of  the  county,  for 
the  use  of  the  owners  of  such  property* 

S  25.  The  same  proceedings  shall  be  had  by  such  owner,  to  obtain  owMnbow 
the  money  so  paid  over,  as  are  herein  before  provided,  in  the  case  of  piof 
distresis  on  inanimate  property  doing  damage,  and  the  said  provisions 
shall  apply  in  all  respects  to  such  monies  and  such  proceedings. 


TITLE  XII. 

OF  THE  ACTION  OF  REPLEVIN. 

asc.  1.  BepWrm  for  (oods  wrongfully  tokea  or  deteined. 

2.  Ezee«tort  and  othen  entiUed  to  treipus,  maj  hriag  replenS' 
a^  lairiMtcoHB^aetioDtobekJd. 

4.  Not  to  lie  for  property. seized  for  taxes,  finea,  &c. 

5.  Nor  for  property  taken  by  execution,  except  in  eertain  eatej. 
U,  TpbeeMn&Miioedby  wtit;  formthereofl 

7r  Writ  not  to  be  exeovted  without  affidayit  and  bond. 

8.  Sheriff  how  to  execute  writ  and  nunmon  defendant,  j 

a.  gHf«m#M  ]um  lennBd  on  defendant. 
10.  When  sheriiTto  break  open  hou«e«,  &e.  to  seise  property. 
U.  When  deftindnht  to  be  arretted. 
t%  TQb*4Hi^b«rgtaoftgiT]i|gbpiid3  Us  ooiiintt. 

18.  Proceedings  on  claim  of  property;  jury  to  be  sommoned. 
14L  Notice  to  paities;  proeeedin|^  before  jury. 

iff.  Witnesses  how  eonspened  t6  attend;  to  be  sworn  by  sheriff, 

16.  If  jury  find  against  claiauni,  property  to  be  delirered  to  plaintiff. 

Jr.  When,  if  j«7  find  for  ebiaiaat. 

1^.  Penalty  on  sheriff  deliTering  where  property  is  ehumed,  without  inquiry  by  jury. 

19.  Plaintiff  nuy  proceed  although  goods  not  deliyered. 
'  '  JAi  Betninio  writ,  nfidivit  and  naiBes  of  sureties>  fcc. 

31-  Scanner  of  exeeuting  writ,  to  be  returned,  &c. 
112.  (Sureties  of  defendant,  wlien  taken,  to  be  returned. 
jB.  Plaintiff  may  exeq;»t  to  «uth  sureties;  proceedings. 
24.  Bail  to  action  to  be  put  in  on  exception. 

26.  Upon  neglect,  proceedings  against  sheriff,  and  by  him. 

SB.  8wHies  on  the  aoeet  tobe  bailtonetiony  if  no  exception  be  made. 

27.  If  no  exception,  sheriff  exonerated;  bond  how  held  by  him 
S8.  Defendant  may  except  to  sureties  giTcn  by  phdnfiff. 

29.  Hew  such  sureties  to  justify,  or  others  to  be  substituted. ' 
'     90.'  Upon  defiuilt,  judgment  of  discontinuance,  fcc.  to  be  rendered- 
Si.  How  reUered  at  term  ndst  after  defiiidt. 
S2.  Sheriff  exonenied  if  sureties  not  excepted  to,  ftc 
SS.  liability  of  sheriff  if  sureties  do  not  justify,  &c. 
•i.  Delendant's  i^peannce  when  to  be  entered  by  clerk. 
J5.  Dedaatiott,  rule  to  plead,  kc» 
SO.  Font  of  declantion  in  certain  cases. 
87.  Fhce  of  taking  need  not  be  stated,  except  in  certain  cases. 
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TITLS 13.     6kc.  88.  Pleadings  by  defendant. 

y^^v^^  89.  Plea  when  wrongful  taking  is  alleged;  its  effect. 

40.  Plea  whfm  detention  onlj  alleged;  its  effect. 

41.  Plea  in  case  of  replevin  for  property  distrained  for  rent. 

42.  Plea  in  replevin  for  chattels  distrained  for  doing  damage. 
43.>  Aid  prayer  abolished;  landlord  may  defend. 

44.  Notice  of  special  matter  may  be  given  by  defendant. 
46.  Plaintiff  may  apply  several  matters  to  avowry,  &c. 

46.  Either  party  may  notice  for  trial;  judgment  for  nonsait. 

47.  Plaintiff's  damages  for  taking  or  detaining;  how  assessed. 

48.  Valne  of  property  taken  to  be  assessed. 

49.  Judgment  for  plaintiff  when  goods  not  delivered  to  him. 

50.  Contents  ofexecationupon  such  judgment. 
61.  Duty  of  sheriff  in  executing  execution,  &c. 
52.  When  execution  against  the  body  to  issue. 

68  &  54.  Judgment  for  defendant,  when  property  has  been  delivered- 
66.  Defendant  may  elect  to  take  jutlgment  for  value  of  property. 
66.  Judgment  for  defendant  when  property  distrained  for  rent. 
B7.  Jttdgm«it  for  defendant  when  cattle  distrained  for  damage. 
68.  Remedy  on  bond  of  plaintiff  nOt  affected  by  election,  &c. 
6B«  Notioa  of  execnting  writa  of  inquiry,  how  and  when  given. 

60.  Judgment  for  defendant  where  property  is  not  replevied. 

61.  Judgments  in  replevin  to  be  liens,  Sec. 

62.  When  return  awarded,  property  not  to  be  replevied  again,  ke. 
68.  Writs  of  withernam  and  second  deliverance  abolished. 

64.  When  defendant  may  sue  bond  of  plainttiff. 

66.  Proceedings;  measure  ofdamages  to  be  recovered. 

66.  Evidence  in  mitigation  of  damages  in  certain  cases.  ] 

67.  When  sheriff  is  a  party,  process  by  whom  executed. 

68.  Removal  of  replevin  from  common  pleas  to  supreme  court. 

whrarepic*      S  1-  Whenever  any  goods  or  chattels  shall  hare  been  wrongfuHj 
itJS^      distrained,  or  otherwise  wrongfully  taken,  or  shall  be  wrongfully  de- 
h   {A/^  ^  ^  tained,  an  action  of  replevin  may  be  brought  for  the  recovery  thereof^ 
I  1/  f^   ^  and  for  the  recovery  of  the  damages  sustained  by  reason  of  such  un- 

just caption  or  detention,  except  in  the  cases  herein  after  specified.^ 

By  exscn.  $  2.  Whenever  by  any  statute,  executors  or  other  persons,  suing 
in  the  right  of  another,  are  authorised  to  maintmn  actions  of  trespass 
for  any  personal  property,  wrongfully  taken,  such  persons  may  main- 
tain actions  of  replevin  for  such  property. 

When  action     S  3.  Whenever  an  action  of  replevin  shall  be  brought  for  the  re- 

to  be  laid,    ^y^^j  gf  goods  OT  chattcls,  distrained  for  any  cause,  it  shall  be  laid 

in  the  county  in  which  the  distress  was  made,  and  not  elsewhere ;  in 

other  cases  the  action  shall  be  laid  and  tried  in  like  manner  as  actions 

of  trespass  for  injuries  to  personal  property. 

Not  to  lie  in      S  4.  No  replevin  shall  lie  for  any  property  taken  by  virtue  of  any 
^*^'"  *^*'^  warrant  for  the  collection  of  any  tax,  assessment  or  fine,  in  pursuance 
of  any  statute  of  this  state.^ 

tb.  when  u-      S  5.  No  replevin  shall  lie  at  the  suit  of  the  defendant  in  any  exe- 

w^aL^"^'  cution  or  attachment  to  recover  goods  or  chattels  seized  by  virtue 

thereof,  unless  such  goods  and  chattels  are  exempted  by  law  from  such 

execution  or  attachment ;  nor  shall  a  replevin  lie  for  such  goods  or 

(96)  1 R.  L.  p.  91,  §  1.    (87)  lb.  §  18. 
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chattels  at  the  suit  of  any  other  person,  unless  he  shall,  at  the  time,  tftle  n 
have  a  right  to  reduce  into  his  possession  the  goods  taken.  v-^N-'^^ 

S  6.  Actions  of  replevin  shall  hereafter,  in  all  cases,  be  commenced  To  u  com  ; 

,      ,  I'll     11    !•  1  n    ^  menccd  by 

by  writ,  which  shall  be  issued  out  of  the  court  in  which  it  shall  be  ^"*i  f»'« 
made  returnable,  and  shall  be  substantially  in  the  following  form : 
"The  People,  &c.     To  the  Sheriff,  &c. 

Whereas  A.  B.  complains  that  C.  D.  has  taken,  and  does  unjustljfr 
detain,  [or  *  does  unjustly  detain,'  as  the  case  may  be,]  one  horse, 
one  cow,  and  five  sheep,  [or  ^one  silver  tankard,  one  mahogany  table, 
and  six  chairs,'  &c.,  particularly  describing  the  goods  and  chattels  to 
be  replevied,]  therefore,  we  command  you,  that  if  the  said  A.  B. 
shall  giye  you  security,  as  required  by  law,  to  prosecute  his  said  com- 
plaint, and  to  return  the  aforesaid  goods  and  chattels,  if  return  there- 
of shall  be  adjudged,  and  to  pay  all  such  sums  of  money  as  may  be 
recovered  against  him  hereupon,  that  you  cause  the  same  goods  and 
chattels,  to  be  replevied  and  delivered  to  the  said  A.  B.  without  de- 
lay;  and  also  that  you  sunomon.  the  said  C.  D.  to  appear  before  our 
justices  of  the  supreme  court  of  judicature,  at  the  Capitol  in  the  city 
of  Albany,  [or  ^before  the  judges  of  the  court  of  common  pleas,  &c.'] 
oa  the  day  of  next,  [some  day  on  which  writs  in  per- 

sonal actions  may  be  made  returnable,]  to  answer  the  said  A.  B.  in 
the  premises*  And  in  case  you  can  not  find  the  aforesaid  goods  and 
chattels,  within  your  county,  so  as  to  replevy  the  same,  as  you  are 
above  conunanded,  then  we  do  further  command  you,  that  you  take 
the  body  of  the  said  C.  D.,  and  that  you  have  him  before  our  said 
justices,  [or  *  the  said  judges,']  at  the  place,  and  on  the  day  above 
mentioned,  to  answer  the  said  A.  B.  in  the  premises.  Witness, 
fcc.'' 


$  7.  Such  writ  shall  not  be  executed  in  any  case,  unless  the  fol-  AiBdatit  ana 

Td  requip-  /*• 

Mior     -  / 


■  i_     •  .   •  I*    J       •it.  bond  fequip" 

/iowmg  provisions  are  comphed  with  :  ^tiw 

1.  An  affidavit  must  be  made  by  the  plaintiff  in  the  action,  or  by  Ooiit«iii«r 


some  one  in  his  behalf,  stating  that  the  plaintiff  in  such  action,  is  the  ^ 
I  owner  of  the  property  described  in  the  writ,  or  that  he  is  then  law- 
.'  Ailly  entitled  to  the  possession  thereof,  and  that  the  same  has  not  been 
'  taken  for  any  tax,  assessment  or  fine,  levied  by  virtue  of  any  law  of 
this  state ;  nor  seized  under  any  execution  or  attachment  against  the 
goods  and  chattels  of  such  plaintiff,  liable  to  execution.    The  affida- 
vit  must  be  sworn  to  before  some  proper  officer,  and  must  be  annex- 
ed to  or  delivered  with  the  writ : 

2.  The  plaintiff  in  the  action,  or  some  one  in  his  behalf,  shall  exe-^^^<>f 
cute  a  bond  to  the  sheriff,  or  other  officer,  to  whom  the  writ  is  direct- 
ed, with  the  addition  of  his  name  of  office,  with  sufficient  sureties  to 
be  approved  by  'such  sheriff,  in  a  penalty  at  least  double  the  value  of 
the  property  specified  in  the  writ,  which  value  shall  be  ascertained 
^  the  oath  of  one  or  more  disinterested  witnesses,  to  be  swcnn  and 
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TtTLEia.  examined  by  the  sherifil  Such  bond  aball  be  oonditioned,  that  jtbe, 
^"^^^"^^  plaintiff  will  prosecute  the  suit  to  eflS»ct,  and  without  dehjr,  and  that 
if  the  defendant  recover  judgment  againgt  him  in  the  action,  he  will 
return  the  same  property,  if  return  thereof  be  aidjudged,  and  wOl  pay 
to  the  defendant  all  such  sums  of  money  as  may  be  recovered  against 
him,  by  such  defendant  in  the  said  action,  for  any  cause  whatever.^ 

^todT*^^'  ^  ^*  Upon  receipt  of  the  writ,  and  of  the  affidavit  and  bond  above 
require,  die  sheriff  shall  forthwith,  proceed  to  execute  the  writ,  by 
delivering  possession  of  thie  property  named  therein,  to  .thj^  plfoiiliff  or 
his  authorised  agent,  and  by  summoning  the  defendant  according'  ta 
the  tenor  of  the  writ* 

•«r«i««  of  ^9  fbe  summons  shall  be  served  on  the  defendant,  by  defiverinr 
to  him  personalty,  if  he  can  be  found,  a  Ivief  note  in  writiin^,  signed 
by  the  oflScer  serving  the  same,  and  stating  the  name  of  the  pkintiiT 
in  the  writ,  and  of  his  attorney,  if  die  writ  be  prosecuted  by  one,  the 
court  from  which  it  issued,  and  the  time  when,  and  place  where,  the 
defendant  is  required  to  appear:  if  he  cannot  be  found,  it  may  be  serv- 
ed by  leaving  at  his  usual  place  of  abode,  with  his  wife,  or  with  some 
person  of  proper  age,  a  like  note  in  writing. 

Brewing  o.       5  10.  If  the  property  to  be  replevied,  or  any  part  thereof  be  secur* 
^^  ed  or  concealed  in  any  dwellmg-house  or  other  building  or  enclosttre, 

the  officer  shall  publicly  demand  deliverance  thereof,  and  if  the  same 
be  not  delivered  by  the  defendant  or  some  other  person,  he  shall  cause 
such  house^  building  or  enclosure  to  be  broken  open,  and  shall  make 
replevin,  according  to  the  wriC,  and  if  necessary,  he  shall  take  to  his 
assistance  the  power  of  his  county.'^ 

whe4i»rM.     S  11.  If  the  property  described  in  the  writ,  have  been  removed  or 

amtt^  concealed,  so  that  the  sheriff  can  not  make  delivery  thereof,  he  shall 
arrest  the  body  of  the  defendant,  and  keep  him  in  his  custody,  in  tiie 
same  manner  as  on  a  capias  ad  respondendum  in  a  personal  actioi^ 
until  he  shall  execute  the  bond  prescribed  in  the  next  secticw,  or  be 
otherwise  legally  discharged. 

V9usf9'  ^  1^-  '^^  defendant  diall  be  entitled  to  be  discharged  fit>m  aiicb 
S!S^(2.  Ai'i'^^  ^\  ^7  ^°^  before  final  judgment  i^all  be  had  in  the  causei^ 
upon  executing  to  the  officer  who  shall  have  pade  such  arrest,  with 
the  addition  of  bis  name. of  office,  a  bond  in  a  penalty  at  least  double 
the  valu^  of  the  fropertj  described  in  the  Writ,  as  such  value  shall 
have  been  ascertained  by  such  officer,  in  the  manner  herein  before  pre-, 
scribed,  with  such  sureties  as  shall  be  approved  by  such  officer,  con- 
ditioned that  such  defendant  shall.abide  the  otder  and  judgment  of  the 
court  in  such  action,  and  that  he  will  cause  special  boil  to  the  actioD 
to  be  put  in,  if  the  same  be  required. 

<       m  '  I    I.     II  ■  III  ■  I         .         I  I  I         I  —         .  I.  I  ■        I  «.  ■       ■        ■    I  m% 

(96)lR.L.p.91,§4aca    (99)n>.§8. 
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S  ]S«  If  the  defendant,  or  anj  ether  p^rscm  who  may  bs  ia  pensM-  title  i& 
aion  of  the  goods  and  chattels  specified  in  the  writi  shall  elahn  F^o-.^jf^]^^^ 
perty  therein,  or  in  any  part  thereof,  and  shall  pay  to  the  sheriff  his  ?^7''  '^^' 
fees,  and  the  fees  of  the  jury  for  trying  such  claim,  the  sheriff  shall 
take  the  goods  described  in  the  writ,  and  detain  them  in  his  custody ; 
and  shall  forthwith  summon  a  jury  to  appear  before  him  at  such  time 
and  place  as  he  shall  specify,  which  time  shall  be  within  two  days 
thereafter,  to  try  the  validity  of  such  claim. 

S  14.  The  sheriff  shall  give  notice  to  the  parties,  their  agents  or  ^,^^^^ 
attomies,  of  the  time  and  place  at  which  such  jury  will  appear;  at 
which  time,  he  shall  swear  the  jury,  and  such  proofs  and  allegations 
as  the  parties  may  produce,  shall  be  submitted  to  them. 

S  15.  Process  of  subpoena  may  be  issued  under  the  seal  of  the  court  Attendanee 
in  which  the  action  is  pending,  to  compel  the  attendance  of  any  wit-  twetrinc 
ness  before  the  sheriff  and^the  jury,  in  the  same  manner,  and  with  the 
like  effect,  as  upon  the  execution  of  writs  of  inquiry  in  personal  ac- 
tiffOB;  and  the  dieriff  shall  have  power  to  administer  oaths  to  the  wit- 
nesses preduoed.. 

S  16.  If  by  their  inquisition,  the  jury  find  that  the  property  in  suchwhm  pro- 
goods  and  chattels  is  not  in  the  person  claiming  them,  the  sheriff  shall  S^nvend  to 
forthwith  make  deliverance  thereof  to  the  plaintiff  in  Uie  replevin. 

$  n.  If  the  jury  find  that  the  property  in  such  goods  and  cha(tolsn».u>u7fliid 
is  in  the  person  who  shall  have  made  such  claim,  ^e  sheriff  shall  not'  '*' '  "'*^' 
deliver  the  stmey  unless  .the  plaintiff  in  such  replevin  shall  indemnify 
such  sheriff  to  his  satisfaction,  for  delivering  the  prq^ierty  claimed,  and 
shall  refund  to  such  claimant  the  fees  of  the  sheriff  and  jury,  required 
to  be  paid  by  him  as  aforesaid ;  in  which  case,  the  sheriff  may  deliver 
the  said  property  to  such  plaintiff. 

•  S  18.  Any  sheriff  or  other  officer  to  whom  a  writ  of  replevin  may  pviMit^oa 
be.deliv^ed^  vrho  shall  deliver  to  the  plaintiff  any  goods  aiid  diattels  '^ 
which  shall  have  been  claimed  as  above  provided,  with  due  notice  of 
guch  claim,  and  before  the  same  is  inquired  into  and  decided  accord- 
ing to  law,  shall  forfeit  to  the  person  making  such  claim^  two  hundred 
and  fifty  dollars,  besides  being  liable  foil  all  damages  which  such  per- 
son may  have  'Sustained  by  aucli  delivery ;  which ^  damages  may  be 
recovered  in  the  same  action,  or  in  another  suit,  at  the  election  of  the 
party.  *^ 

^  19.  If  the  goods  ^d  chattels  specified  in  any  writ  of  replevin,  sautopro. 
have  not  been  delivered  to  the  plaintiff,  he  may  proceed  in  the  action,.  Sil^iSi?^ 
for  the  recovery  of  the  said  goods  and  chattels  or  the  value  thereof. 

S'iO.  The  sheriff  shall  return  the  writ  at  or  before  the  return  day  B«>tarDto 
thereof;  and  shall  annex  thereto,  and  transmit  therewith,  the  affidavit  ^'^ 
to  him  delivered,  together  with  the  names  of  the  persons  who  were 

(100)  1 R.  L.  p.  91,  §  6. 
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TITLE  12.  sareties  in  the  bond  taken  by  bim  for  the  plaintiff,  with  their  addi- 
^^^'^'^"^^  tions,  occupations,  and  places  of  residence. 

^'  S  21.  The  sherifT  shall  state  in  his  return,  in  what  manner  he  has 

executed  the  writ ;  and  if  the'  goods  and  chattels  specified  therein 
shall  not  have  been  replevied,  he  shall  state  in  such  return  the  cause 
-  of  his  omission  to  make  deliverance  thereof. 

sorattMor       S  22.  If  the  defendant  shall  have  been  arrested,  and  shall  have 

be  roiurood.  bceu  discharged  from  such  arrest  upon  the  execution  of  the  t)Ond 

herein  before  provided,  the  sheriff  shall  also  return  the  names  of  the 

sureties  in  such  bond,  with  their  additions,  occupations  and  place  of 

residence. 

EzeepOoBto      S  23.  The  plaintiff  may  except  to  the  sufficiency  of  such  sureties, 
°^         within  the  same  time,  and  in  like  manner,  as  is  provided  by  law,  for 
excepting  to  bail  in  personal  actions ;  and  he  shall  give  the  like  no* 
tice  thereof.  * 

Bail  to  M-  S  24.  Within  twenty  days  after  the  notioe  c^  such  exception,  good 
special  bail  to  the  action  shall  be  put  in ;  and  the  bail  shall  justify,  in 
the  same  manner  and  within  the  same  time,  as  prescribed  by  law  in 
personal  actions. 

How  com-  S  25.  If  such  bail  shall  not  be  put  in  as  above  directed,  the  party 
ceudiaiJ^'^  making  such  exception  may  proceed  against  the  sheriff,  in  the  same 
manner  as  in  cases  of  arrest  in  personal  actions;  and  the  sheriff  shall 
have  the  same  rights,  and  be  subject  to  the  same  duties  and  obligaticms^ 
and  may  in  like  manner  maintain  an  action  on  the  bond  taken  by  him. 
And  all  such  proceedings  and  actions,  shall  be  subject  to  the  provi* 
sions  of  law  concerning  attachments  against  sherifis,  for  not  putting 
in  bail  in  personal  actions,  and  concerning  actions  by  sheriffl  upon 
bonds  taken  by  them  on  the  arrest  of  a  defendant  in  personal  actioiis. 

wheaiue-  $  26.  If  no  oxception  shall  have  been  entered  to  the  bail  taken  on 
e(^Bbuito  the  arrest  of  the  defendant,  such  bail  shall  be  deemed  special  bail 
'^^^  to  the  action,  liable  in  the  same  manner  and  in  the  same  cases,  and 
to  the  same  extent,  as  such  bail  in  personal  actions ;  and  such  bail, 
and  any  special  bail  that  may  be  put  in,  in  such  action,  shall  have  the 
same  right  to  surrender  their  principal,  and  with  the  like  effect,  as  in 
other  actions ;  and  all  the  provisions  of  law  concerning  special  bail  in 
other  actions,  shall  apply  to  such  bail. 

sheriffwiieii  S  27.  If  no  exception  shall  have  been  entered  as  herein  directed, 
to  the  sureties  taken  by  the  sheriff  on  the  arrest  of  the  defendant,  such 
sheriff  shall  be  discharged  and  exonerated  from  all  liability  for  the  suf- 
ficiency of  such  sureties ;  and  the  bond  shall  thenceforth  be  held  by 
him  for  the  security  of  the  plaintiff,  and  shall  be  assigned  by  such 
sheriff  to  such  plaintiff,  or  his  representatives,  upon  their  request,  in 
the  cases  herein  after  prescribed. 


axooeraled. 
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S  28.  The  defendant  in  any  action  of  replevin,  may  except  to  the  title  la. 
sufficiency  of  the  sureties  taken  of  the  plaintiff,  by  the  sheriff  upon  the  ^Jj^til!^!© 
receipt  of  the  writ.     Such  exception  shall  be  made  within  twenty  Jjjj^^* 
days  after  the  return  of  the  writ,  and  the  like  notice  shall  be  given  to 
the  sheriff^  and  to  the  plaintiff,  as  prescribed  by  law  in  the  case  of  ex- 
ception to  bail  taken  on  the  arrest  in  personal  actions. 

S  29.  Within  twenty  days  after  the  service  of  such  notice  of  ex- Joi^fyingby 
ception  on  the  sheriff,  the  sureties  in  the  bond  so  executed  by  the  sureties 
plaintiff,  shall  justify,  by  making  an  affidavit  that  each  of  them  is  a 
householder,  worth  double  the  amount  of  the  penalty  of  such  bond, 
over  and  above  all  demands ;  or  within  the  same  time,  a  new  bond, 
similar  to  that  herein  required  of  a  plaintiff  prosecuting  a  writ  of  re-  ^^ 
plevki,  shall  be  executed  by  such  plaintiff,  with  new  sureties,  who 
shall  justify  in  the  same  manner  herein  provided.  Such  affidavits 
and  such  bond,  when  executed,  shall  be  filed  in  the  office  of  a  clerk  of 
the  court ;  and  a  notice  thereof  shall  be  served  on  the  defendant,  or 
bis  attorney,  within  the  twenty  days  herein  specified. 

S  SO.  If  such  sureties  shall  not  justify,  or  if  such  new  bond  shall  JjJSdJj^oit 
not  be  executed  and  filed  and  notice  thereof  be  given  as  herein  pro-  °'  v^^^- 
Yidedy  the  court  .shall,  at  the  next  term  after  Auch  default,  render  judg- 
ment of  discontinuance  against  the  plaintiff,  and  such  other  judgment 
as  the  state  and  nature  of  the  case  may  require,  in  order  to  restore  to 
the  defendant  the  property  replevied,  and  to  compensate  him  for  his 
4ilamage6. 

SSl.  But  the  court  may  allow  the  plaintiff  to  file  such  new  bond,  HownUev- 
with  new  sureties,  who  shall  justify  in  the  same  manner  herein  pre- 
scribed, at  the  term  at  which  application  for  such  judgment  shall  be 
made,  on  such  reasonable  terms  as  the  court  shall  impose ;  and  upon 
such  bond  being  filed,  the  cause  shall  proceed. 

S  32.  If  no  exceptions  shall  have  been  entered  to  the  sureties  inirDoexe«> 
tlie  bond  given  by  a  plaintiff  in  replevin,  as  herein  provided,  the  sheriff  exo^^. 
shall  be  discharged  from  all  liability  £>r  the  sufficiency  of  such  sure- 
ties ;  and  the  bond  of  the  plaintiff  shall  thenceforth  be  held  by  such 
sheriff  for  the  security  of  the  defendant,  and  shall  be  assigned  to  such 
defendant  or  his  personal  representatives,  if  judgment  be  rendered  for 
him  in  such  action. 

S  33.  If  such  exception  shall  have  been  made,  and  judgment  of  hm  iiabiiity 
discontinuance  shall  be  rendered  against  the  plaintiff  for  his  sureties  noTjoMiry.  ** 
not  justifying,  the  sheriff  shall  be  liable  to  the  defendant  for  the  suffi- 
ciency of  such  sureties,  as  now  provided  by  law ;  and  such  sheriff 
shall  be  entitled  to  the  same  remedy  on  the  bond  taken  by  him,  as  in 
cases  of  bonds  given  on  the  arrest  of  a  defendant  in  personal  actions ; 
and  all  the  provisions  of  law  respecting  actions  on  such  bonds,  and  re- 
specting the  staying  of  proceedings  against  the  sheriff,  shall  be  appli- 
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TfTLEit  cable  to  actions  by  the  sheriiT  on  such  replevin  bond,  and  to  actioDg 
^^'*"*^^^  against  him  in  relation  thereto. 

EoMriii^de'      S  34.  If  the  sheriff  return  to  the  writ  of  replevin,  that  the  defendant 
pauuM.*^  has  been  duly  summoned,  in  either  of  the  modes  herein  before  pre- 
scribed, or  that  he  has  taken  the  body  of  such  defendant,  the  clerk  of 
Mhe  court  shall  thereupon  enter  the  appearance  of  such  defendant; 
and  thereafter  proceedings  shall  be  had  against  such  defendant,  as  if 
he  had  actually  appeared. 

DMiarinir,  S  35.  The  plaintiff  shall  declare  within  the  same  time,  and  in  case 
he  shall  neglect  so  to  do,  shall  be  liable  to  the  like  judgment  of  dis- 
continuance as  in  personal  actions ;  and  upon  filing  a  declaration,  the 
plaintiff  shall  be  entitled  to  the  like  rule  to  plead,  and  notice  shall  be 
gtren  thereof,  in  like  manner  as  in  personal  actions. 

Form  of  He-      S  36.  Where  the  original  taking  of  the  goods  is  not  complained  o^ 
eertain'cuM.but  the  actiou  is  founded  on  the  wrongful  detention  of  such  goods,  the 
declaration  shall  be  conformed  to  the  wfit ;  and  shall  allege,  with  re- 
quisite certainty  of  time,  place  and  value,  that  the  defendant  received 
the  property  described  in  the  writ,,  from  the  plaintiff,  or  from  some  other 
person^  (naming  bin),}  to  be  delivered  to  the  phintiff,  when  there- 
unto afterv^ttris  requested ;-  end' that  the  defenchnt  although  request- 
ed so  to  do,  has  not  delivered  the  same  to  the  plaititiiff,  but  refoaes  ao 
to  do,  and  detains  the  same  property  to  the  damage  of  the  plaintiff 
And  where  the  action  is  founded  upon  the  wrongful  taking  and  deten- 
tion of  the  property,  but  such  property,  for  any  reasmi,  shall  not  have 
been  replevied  and  delivered  to  the  plaintiff,  the  declaration  shall  not 
I  only  allege  such  wrongful  taking,  but  shall  alao  allege  that  the  de-  ' 
^  fendant  continues  to  detain  such  property.  i 

Stating  piaoa     S  37.  It  shall  not  be  necessary  for  the  plaintiff  to  state  in  his  de- 
«( mking.     claration,  a  place  certain  within  the  town  or  village  as  that  where  the 

property  was  taken,  except  where  the  action  shall  be  brought  for  the 

recovery  of  goods  or  chattels  distrained. 

n^Miiy  dc      S  38.  The  de£»idant  shbll  be  entitled  to  the  same  pleas  in  abat^ 
^'^'"^       m^dt,  and  in  bar,  as< heretofore,  and  with  th»  like  eflbct ;  and  he  may 
plead  as  many  several  matters  as  he  shall  think  necessary  for  his  de- 
fence.* 

ii».ia««Mof     S  39.  When  the  wrongful  taking  of  the  property  described  in  the 

aSg.""^     declaration,  is  complained  d  therein,  the  plea  of  the  general  issue 

T//^  %  *b  ^*^^  ^'  ^  heretofore,  that  the  defendant  did  not  take  the  goods  and 

in   jfiy^      diattels  described  in  the  declaration,  or  any  of  them,  in  miu^net  and 

/  Qj  -^^form  as  the  plaintiff  has  alleged ;  and  such  plea  sfanU  put  in  issue  not 


^ 


n 


only  tl\e  taking  of  such  goods  and  chattels,  but  such  taking  in  the 
place  stated,  where  the  place  is  material. 


(1)  1  R.  L.  p.  519,  §  10. 
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S  40.  When  the  action  is  founded  on  the  wrongful  detention  of  the  ti^lei^ 
•     goods,  and  the  original  taking  is  not  complained  ofy  the  plea  of  the  Jj^^jj^'^^ 
Scleral  issue  shall  be,  that  the  defendant  does  not  detain  the  goods  and  ^^^^ 
chattels  specified  in  the  declaration,  or  any  part  thereof,  in  manner 
and  form  as  therein  alleged ;  and  such  plea  shall  put  in  issue  not  only 
the  detention  of  such  goods  and  chattels,  but  also  the  property  of  the 
plaintiff  therein. 

S  41.  Whenever  a  distress  shall  be  made  upon  any  lands  or  tene-ib.  whenpro- 
ments,  for  any  rents  or  services  issuing  out  of  such  lands  or  tenements,  trainod  for 
and  a  replevin  shall  be  brought  for  the  property  distrained,  the  de- 
fendant may  avow  or  make  cognizance  generally,  that  the  plaintiff  in 
replevin,  or  other  tenant  of  the  lands  or  tenements  whereon  such  dis- 
tress was  made,  enjoyed  the  same  under  a  grant  or  demise,  or  by  any  ^ 
other  title,  at  a  certain  rent  or  by  certain  services,  during  the  time, 
wherein  the  rent  distrained  for  was  incurred,  which  rent  was  then 
and  still  remains  due ;  or  that  the  place  where  the  distress  was  taken, 
was  parcel  of  certain  tenements  for  which  the  rent  or  Itervice  dis- 
trained for,  was,  at  the  same  time  of  such  distress,  and  still  remains, 
due ;  without  further  setting  forth  the  grant,  tenure,  demise,  or  title 
of  the  landlord  or  lessor ;  and  without  naming  any  person  certain,  as 
•   the  tenant  of  ^uch  lands  or  tenements. 

S  42.  In  an  action  of  replevin  for  beasts  or  chattels  distrained  for  ib.  whendit- 
doing  damage,  it  shall  be  a  good  justification  for  the  defendant  to  plead,  doing  da- 
avow,  or  make  cognizance,  that  he,  or  the  person  by  whose  com-  "****' 
xnand  he  acted,  was  lawfully  possessed  of  the  lands  and  tenements 
[     upon  which  the  distress  was  made ;  and  that  the  beasts  or.  chattels 
distrained,  were,  at  the  time  of  such  distress,  doing  damage  therein ; 
without  setting  forth  a  title  to  such  lands  or  tenements. 

S  43.  No  aid-prayer  shall  be  allowed  in  any  action  of  replevin  Landioni 
hereafter  to  be  brought ;  but  any  person  having  an  estate  in  the  lands  Scf    "  * 
or  tenements  upon  which  the  distress  in  question  was  made,  may, 
upon  special  cause  shown  to  the  court,  and  on  such  terms  as  it  shall 
think  equitable,  be  made  a  co-defendant  in  the  action,  or  be  permit- 
ted to  defend  the  same  separately,  as  the  case  may  require. 

S  44.  With  the  plea  denying  the  taking  or  detention  of  the  pro- Notice  with 
perty  claimed,  the  defendant  may  give  notice  of  any  matters  which,  ^^^'    ^^ 
if  properly  pleaded  by  avowry,  cognizance  or  plea,  would  be  a  bar  to  ''^^  ^^7 /, 
the  action,  and  which,  if  the  goods  have  been  replevied,  would  enti- 
tle him  to  a  return  thereof;  and  he  may  give  such  matters  in  evi- 
dence on  the  trial,  in  the  same  manner,  and  with  the  like  effect,  as  if 
the  same  had  been  so  pleaded. 

S  45.  The  plaintiff  may  plead  in  answer  to  any  avowry  or  cogni-  Re^ucau^r.  r 
zance,  as  many  several  matters  as  he  shall  think  necessary  for  bis    / 
defence.^ 

-(2)  1 R.  L.  p.  519,  §  10. 

VOL,  II.  67 
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TITLE  IS.     ^  49.  AAer  issue  joined  in  any  action  trf*  reploTin,  nther  party  nay 


kon.     ^ 


V 


N  ei   e   ^^^  nodoe  of  trial.    Where  neither  party  shall  have  noticed  i» 
«ii^  cause  tor  trial,  the  defendant  may  more  for  judgment  ae  in  case  of 

non-6uit,  in  the  same  manner  and  with  the  like  effect  as  in  perKmal 

actions. 

AnMditf        S  47.  If,  upon  the  trial  of  the  cause,  the  verdict  be  in  £i¥or  of  Aft 
ZoMgrn,     plaintiff,  the  same  jury  shall  assess  the  damages  which  he  has  sustain- 
ed by  the  unjust  taking  or  detention  of  the  property  replevied ;  bat 
^;^::^        if  judgment  pass  for  the  plaintiff  by  defimlt,  or  upon  an  issue  of  law, 
a  writ  of  inquiry  shall  be  awarded  to  the  sheriff  of  the  proper  oooatf, 
to  ascertain  his  damages  for  such  caption  and  detention. 

ib.Taiueof      S  48.  It  shall  also  be  the  duty  of  the  jury  upon  such  trial  oftk 
i^r  ^    cause,  or  on  the  execution  of  such  writ  of  inquiry,  as  the  case  may 

be,  to  assess  the  value  of  the  goods  and  chattels  specified  in  the  de* 

claration. 

^alSSrlLt"  ^  ^^'  '^  ^  gv^ods  and  chattels  specified  in  the  declaratioDi  ahall 
Eaviivgoodi.  not  have  been  replevied  and  delivered  to  the  plaintiff,  such  plaintifl^ 
ia  case  he  shall  recover  judgment  upon  the  whole  record,  shall  be 
entitled,  in  addition  to  his  judgment  for  damages  and  costs,  to  a  Ar- 
ther  judgment  that  such  goods  and  chattels  be  replevied  and  delivered 
to  him  without  delay ;  or  in  default  thereof,  that  such  plaintiff  do  re- 
cover firom  the  defendant,  the  value  (^  such  goods  and  chattels,  as  the 
same  shall  have  been  assessed  by  the  jury  on  the  trial,  or  upon  the 
writ  of  inquiry  r- 

ExaenUpiM  S  60.  The  executiou  to  be  issued  upon  such  judgment,  shall  com* 
^^  mand  the  sheriff  to  levy  the  plaintiff's  damages  and  costs,  of  the  goods 
and  chattels,  lands  and  tenements  of  the  defendant,  as  in  other  exe- 
cutions against  property ;  and  also  to  replevy  the  goodj^and  chattde 
described  in  the  declaration,  which  shall  also  be  speemed  in  the  exe- 
cution, and  to  deliver  them  to  the  plaintiff,  if  they  can  be  found  within 
his  county ;  and  if  the  same  cannot  be  so  found,  then  that  he  lefy  the 
value  of  such  goods  and  chattels,  specifying  the  same,  together  with 
the  aforesaid  damages  and  costs,  of  the  goods  and  chattels,  lands  aod 
tenements  of  the  defendant,  as  above  provided. 

siMriff*!  da.     d  51«  The  sheriff  shall  proceed  in  the  same  manner  to  collect  any 
^*  monies  directed  to  be  collected  upon  such  execution,  as  upon  execa- 

tions  against  property  in  personal  actions,  and  he  shall  possess  the 
same  powers  in  respect  to  the  replevying  of  the  property  described 
therein,  as  are  herein  provided  upon  the  execution  of  writs  of  reple- 
vin. If  the  goods  and  chattels  described  in  the  execution,  are  reple- 
vied and  delivered  to  the  plaintiff,  they  shall  be  irrepleviaUe. 

ExfMsution  a.     ^  ^2.  If  auy  execution  issued  under  the  last  preceding  section, 

|ah»tthe     gjj^jj  ]^  returned  unsatisfied  in  whole  or  in  part,  the  plaintiff  shall  be 

entitled  to  an  execution  i^;ainst  the  body  of  the  defendant;  upon 
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which  the  like  pvooeedings  shall  be  had,  and  with  the  like  eflfect,  as  titleis. 
Vfoa  raroeittioiie  against  the  body  in  personal  actions.  v^^v^/ 

S  55.  If  the  property  specified  in  the  writ  have  been  delivered  to  jaiigmeat  for 
die  plaintiff,  and  the  defendant  recorer  judgment  by  discontinuance  or  m^^tf^cl 
BonHsniit,  such  judgment  shall  be,  that  the  defendant  have  return  of  the 
goods  and  diattels  replevied,  unless  he  shall  elect  to  waive  such  re- 
turn pursuant  to  any  of  the  provisions  herein^  after  contained ;  and  al- 
so  that  he  recover  die  dami^es  sustained  by  him  by  reason  of  the  ie^ 
tention  of  such  goods  and  chattels,  which  damages  shall  be  assessed  by 
a  writ  of  inquiry.  — 

S  54.  Whenever  a  defendant  shall  obtain  judgment  by  default,  or  in  ii>.  afwr 
my  other  manner  after  having  pleaded  any  matter,  whidi,  if  admitted  ^  ^ 

by  the  plaintiff,  would  be  sufficient  in  law  to  entide  such  defendant 
to  a  return  of  the  property  rejdevied,  be  shall  be  entitled  to  the  like 
judgment  as  provided  in  the  last  section. 

S  55.  The  defendant,  whenever  he  shall  be  enttded  to  a  return  of  Exseation  or 
the  property  replevied,  instead  of  taking  judgment  for  ;iuch  return  as  detSISdtSit. 
above  provided,  may  take  judgment  for  &e  value  of  the  property  re-  /Z-  ff^"  /^y 
plevied ;  uijp^&ieb  c^^  such  value  shalT  be  assessed  by  the  jury  on    -/ -        ^2! 
ihe  trial,  or  by  a  writ  of  inquiry,  as  the  case  may  require.    Bui  this      '  ^  ^ 

flection  shall  not  apply  to  cases  where  the  property  replevied,  has  be^ 
distrained. 

0  56.  If  the  property  replevied  shall  have  been  distrained  for  rent,  whm  jno- 
the  defimdant,  instead  of  taking  judgment  for  a  return  thereof,  may,  u!aLi  for 
in  the  following  cases,  proceed  as  follows : 

1.  If  the  defendant  ahaU  not  have  made  an  avowry  or  cognizance,  \\  deflnuiuK 
«nd'theiein  set  forth  the  arrears  of  rent,  he  may  make  a  suggestion  havepuLi- 
in  the  nature  of  an  avowry  or  co^izanoe,  fcnr  the  rent  in  arrear;  ^' 
and  the  court  shall  thereupon  award  a  writ  of  inquiry  to  the  sheriff 
of  the  proper  county,  to  ascertain  the  sum  in  arrear  at  the  time  of  such 
distress  taken,  and  also  the  value  of  the  property  distrained ;  and  up- 
on the  return  of  the  inquisition  taken  by  such  sheriff,  the  defendant 
dmll  have  judgment  to  recover  against  the  plaintiff  the  arrearages  of 
such  rent,  in  case  the  property  distrained  shall  amount  to  that  value ; 
and  in  case  it  shall  not  amount  to  that  value,  then  so  much  as  the 
value  of  the  property  so  distrained  shall  amount  to ;  for  which  sum 
be  shall  have  execution  against  the  property  or  the  person  of  the 
plaintiff,  as  in  other  cases : 

s.  If  judgment  shall.be  given  for  die  defendant  upon  demurrer,  he  Jo^pnMtM 
may  malce  die  like  suggestion  of  the  arrears  of  rent,  if  the  same  diall 
not  already  have  been  pleaded  by  him,  and  the  cotlrt  dball  award  a 
like  writ  of  inquiry;  upon  which  this  same  proceedings  shall  be  had 
to  judgment  and  execution,  as  above  provided : 

8.  If  the  plaintiff  shall  be  nonnniited  after  issue  joined,  or  if  the  After  inne 
verdict  shall  be  given  against  such  plaihtiff,  dien  the  jurors  diat  are  aTet  °'  ^^ 
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TiTLe  li  impannelled  to  try  such  issue,  diaU,  at  the  prayer  of  the  defendant, 
inquire  concerning  the  amount  of  the  rent  in  arrear,  and  the  value  of 
the  property  distrained ;  and  thereupon  the  defendant  shall  have  jodg- 
ment  and  execution  for  such  arrearages,  or  so  much  thereof  as  the 
property  shall  an^ount  to,  as  above  provided : 
New  dbM  If  the  value  of  the  property  distrained  shall  not  be  found  to  be  equal 
•^  to  the  arrears  of  rent  distraint  for,  the  party  to  whom  such  arrears 

were  due,  his  executors,  administrators  or  assigns,  may,  from  time  to 
time,  distrain  again  for  the  residue  of  such  arrears.' 

vvhen  ofttdo  g  57.  If  the  property  replevied  shall  be  beasts  or  chattels  distrained 
aMdiatrain-  from  doing  damage,  the  defendant,  instead  of  taking  judgment  for  a 
return  thereof,  may,  at  his  election,  take  judgment  to  recover  the  da* 
mages  sustained  by  him  by  the  injury  for  which  such  beasts  or  chat- 
tels were  distrained,  or  so  much  thereof  as  the  value  of  the  beasts  or 
chattels  shall  amount  to ;  and  the  like  proceedings  shall  be  had  to  as* 
certain  such  damages  and  such  value,  and  the  like  judgment  and  exe- 
cution shall  be  had  thereupon,  as  in  the  last  section  are  provided. 

RetMdy  on       S  58.  Notwithstanding  the  defendant  may  have  elected  to  proceed 

1^1^  '     under  either  of  the  two  last  sections,  he  shall  notjbe  pr^^rluded  bm 

resorting,  as  the  assignee  of  the  sheriff,  to  his  remedy  against  the 

plaintiff  and  his  sureties,  upon  tlie  bond  executed  by  them  to  the 

sheriff. 

Modceofax.  ^  59.  Whenever  a  writ  of  inquiry  shall -be  issued  pursuant  to  anj 
of  Inquiry,  provisiou  Contained  in  this  Title,  the  party  suing  out  such  writ,  shall 
give  the  adverse  party,  in  case  he  shall  have  appeared  in  the  cause  ia 
person  or  by  attorney,  the  same  notice  of  the  time  and  place  at  which 
such  writ  will  be  executed,  as  is  required  by  law  and  the  practice  of 
the  court,  in  the  execution  of  writs  of  inquiry  in  personal  actions. 

wbcB  fwo-       5  60.  If  the  property  specified  in  the  writ  have  not  been  replevied 
pievied.       and  delivered  to  the  plaintiff,  and  the  defendant  recover  judgment, 
such  judgment  shall  be  tor  costs  merely,  including  the  fees  of  the  she- 
riff and  jury  upon  a  claim  of  property,  if  one  was  interposed. 

Liem,  iM.  of  ^61.  Every  judgment  recovered  in  the  action  of  replevin*  whedier 
m  mvor  of  the  plaintiff  or  the  defendant,  for  any  damages  or  costs,  or 
for  any  other  sum  of  money,  shall  be  docketed  in  the  same  manner, 
^and  shall  have  the  like  effect,  as  a  charge  upon  the  real  estate  and 
chattels  real  of  the  party  against  whom  it  is  recovered,  as  judgments 
in  personal  actions. 

Effect  oY         S  62.  Whenever  judgment  shall  pass  against  the  plaintiff  in  reple- 

ntara'ISrVro-  viu,  whether  by  default  or  otherwise,  and  a  return  of  the  property  re- 

^^^'         pievied  is  awarded,  no  writ  of  second  deliverance  shall  be  aUowed, 

nor  shall  any  second  or  other  writ  of  replevin  be  brought  for  the  same 

cause ;  but  the  plaintiff  in  replevin  shall  not  thereby  be  barred  from 

(8)  I  R.  L.  p.  94,  §  11. 
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bringing  an  action  of  trespass  or  trover  for  the  same  property,  unless  TrfLE  is. 
die  judgment  in  the  action  of  replevin  shall  have  passed  against  him  ^'^^''^^^ 
on  the  merits. 

^  S  63.  The  writ  of  withernam,  and  all  writs  of  second  deliverance,  c«rtaio'writi 
are  hereby  abolished/ 

S  64.  If  any  writ  of  return,  or  other  execution,  issued  in  favor  of  saitonpiiun- 
the  d^ndant  in  the  action,  shall  be  returned  unsatisfied,  in  whole  or  . «-  y^^ 

in  part,  such  defendant  or  his  representatives,  may  have  an  action  /Z-^'^^^^^ 
upon  the  bond  executed  by  the  plaintiff  and  his  sureties,  to  recover  the 
value  of  the  property  replevied,  and  the  monies,  damages  and  costs 
awarded  to  such  defendant,  as  the  case  may  be,  and  such  bond  shall 
be  assigned  to  such  defendant  or  his  representatives,  on  their  request.     ^ 

S  65.  In  such  action  the  plaintiff  shall  assign  breaches  oil'  the  con-  ProcMdingi; 
dition  of  such  bond,  as  in  other  cases;  and  the  return  of  the  sheriff  to  borocoYared. 
the  execution  issued  in  the  action  o(  replevin,  shall  be  evidence  of 
such  breach;  the  amount  recovered  in  such  action  of  replevin,  shall 
be  the  measure  of  the  damages,  if  the  value  of  the  property  replevied 
shall  have  been  so  recovered,  and  if  not  so  recovered,  such  value  shall 
be  added  tc^e  amount  of  the  damages  and  costs  recovered,  in  the  ac- 
tion of  replevin,  and  together  therewith  shall  form  the  measure  of  the 
damages  to  be  assessed. 

S  66.  In  any  action  prosecuted  on  such  bond  given  by  the  plaintiff  Mitiffttion  in 
in  replevin  for  the  deliverance  of  any  property  distrained  for  rent,  or  *^'"*^  *^"***' 
for  doing  damage,  the  defendant  may  show  in  mitigation  of  the  dama- 
ges, the  amount  of  the  plaintiff's  claim  in  the  action  of  replevin  for 
such  rent  or  for  such  damage;  and  if  such  amount,  with  interest,  be   ' 
less  than  the  value  of  the  property  replevied,  a  corresponding  deduc- 
tion shall  be  made  from  such  value. 

$67.  Whenever  an  action  of  replevin  shall  be  brought  by  orwh«npro 
against  the  sheriff  of  any  county,  the  writ,  and  all  process  in  ihe^i^Su?^ 
cause,  shall  be  awarded  to,  and  executed  by,  the  coroners  of  the  coun- 
ty, but  executions  therein  shall  be  awarded  and  executed  as  in  other 
such  cases. 

S  68.  Either  party  to  an  action  of  replevin  pending  in  any  court  of  semoYiiv 
common  plea^,  may  remove  such  action  and  the  proceedings  therein,  u^mi. ' 
into  the  supreme  court,  by  writ  of  certiorari^  at  the  same  time,  in  the 
same  manner  and  subject  to  the  same  provisions  of  law,  as  provided 
in  respect  to  the  removal  of  personal  actions ;  and  the  same  proceed-  / 

ings  shall  thereafter  be  had  in  that  court,  as  if  the  action  had  been  ori- 
ginally commenced  therein.^ 

^* 

(4)lR.L.p.91,§L 
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TITLED  TITLE  Xin. 

or  PROCEEDINGS,  AS  FOR  CONTEMPTS,  TO  ENFORCE  CIVIL  REMEDIES 
AND  TO  PROTECT  THE  RIGHTS  OF  PARTIES  IN  CIVIL  ACTIONS. 

Bmc*  1.  Gmm  of  miMOBdaet  ui  wUeh  eouts  of  iMoid  mtj  punith. 
2.  When  pimif hmaiit  naj  be  iiimmBiy. 
8.  When  notice,  fte.  to  be  giren  to  perty  necaicd. 

4.  When  ettnfibment  may  be  peremptory. 

5.  Other  eaeet,  order  or  attaeh^ient  to  ufwer. 

6.  When  ttteehmewf  to nfwer  withont  ipoclaloidflr.     • 

7.  Wbenbabens  eotpni may  icane. 

8.  When  it  may  be  iJlowed  by  single  jodge,  fte. 

9.  A«flioi4ty  eonferred  by  writi  of  hebeu  eotpni. 

10.  Coot  directing  nttadiment,  to  pveioribe  penalty  of  bond. 

11.  When  penalty  to  be  directed  by  sin^e  judge,  fte. 

18.  Defendant  arrefted  on  attachment,  how  kept 
IS.  When  to  be  daachaigad  OB  giving  bond;  ita  penalty,  *c. 
14  When  not  to  be  diachaiged  without  order  of  court. 

19.  What  penalty  to  be  inaerted  in  bondt  when  none  diiaeted. 
19.  Bond  to  be  returned  with  attacbmenti  direeting  penalty. 

17.  Proceeding!  againit  officer  neglecting  to  return  attachment. 

18.  Such  olicer  to  be  kept  in  eufltody  until  order  of  cowt. 

19.  Plooeedings  on  appearance  of  defendant  OB  attadunent 

20.  When  court  to  fine  or  impriion  party  aocueed. 
2L  When  fine  to  aatiaff  damagea ,  ftc.  of  party  injured. 
82.  Fine  limited  in  other  caaea. 
28.  Duration  of  impriaonmentin  certain  caaea. 
24.  Contentaoforderorproceaaofconunitmeai. 
2S»  Tern  of  iaapriaoBmant  in  other  caaea. 
28.  Peraonapuniahed,  not  exempt  from  indietment 
27.  Prooeedinga  if  defendant  in  attachment  doea  not  i^pear. 

^  ^.  Suit  on  bond  taken  on  the  aneat. 
2K^  BIe|aiure  of  damagea  in  auch  action. 

80.  Wm  bond  to  be  proaeonted  by  diafaict  aHonay,  Ito. 

81.  Penattv  to  be  ncorerad;  how  applied. 

82.  Xiiability  of  oflieer  for  taking  inatdfieientauretiea. 
88.  Siqir^e  dmrt  may  puniah  miacoBdact  at  eirouita. 
84.  Circuit  JMgea  to  proceed  agaiaat  defiudting  wttneaaea* 
-SOT^ttaohmenta  how  teated  and  allowed,  itc* 

86.  Such  attyhmenta  how  to  be  executed. 

87.  6ickne|iv  fce.  of  defendant  in  attaehmcBtj  how  to  be  kept. 

Powwto     ^  ^  WEvery  d^rt  of  record  shall  have  power  lo  punishi  hj  fine 
ni^odMt.  oncKmprisonmentAor  either,  any  neglect  or  violation  of  duty,  or  any 
^isconduct,  hy  w^ich  the  rights  or  remedies  of  a  partj  in  a  cauie 
/  or  matter  depending  in  such  court,  may  be  defeated,  impaired,  im- 
peded or  prejudiced,  in  the  following  cases : 
oflUmof        !•  AH  attomies,  (counsellors,  solicitors,  clerks,  registers,  sherifii 
y^       coroners,  and  all  other  persons  in  any  manner  duty  selected  or  ap-> 
pointed  to  perform  any  judicial  or  ministerial  services,  for  anj  voi^ 
behaviour  in  such  office  or  trust,  or  for  any  wilful  neglect  or  viols* 
tion  of  duty  therein ;  for  disobedience  of  any  process  of  such  court,  or 
of  any  lawful  order  thereof,  or  of  any  lawful  order  of  a  ju^ge  of  such 
court,  or  of  any  officer  authorised  to  perform  the  duties  of  such  judge* 
FarUca  for        ^'  PsTtios  to  sttits,  for  putting  iu  fictitious  bail  or  sureties,  or  fot 
dtMit,  *o.    njiy  deceit  or  abuse  of  the  process  or  proceedings  of  the  court : 
Notpeyioff       8.  Parties  to  suits,  attornies,  counsellors,  solicitors  and  all  othtf*^ 
S^f  £e.    persons,  for  the  non-payment  of  any  sum  of  money  ordered  b) 
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ooort  to  be  paid,  iq  cases  where  hj  law  executicm  cannot  be  award-  tttleix 
ed  for  the  collection  of  such  sum ;  and  for  any  other  disobedience  to  ^"^^^^^^ 
any  lawfiil  order,  decree  or  process  of  such  court : 

4*  All  persons,  for  assuming  to  be  officers,  attomies,  solicitors  or  ^^^^. 
counsellors  of  any  court,  and  acting  as  such  without  authority;  for  res-  <>m*i«0' 
cuing  any  property  or  persons,  which  shall  be  in  the  custody  of  any 
officer,  by  virtue  of  process  issued  from  such  court;  for  unlawfully 
detaining  any  witness  or  party  to  asuit,  while  going  to,  remaining  at, 
or  returning  from,  the  court  where  such  suit  shall*  be  noticed  for  trial ; 
and  for  any  other  unlawful  interference  with  the  process  or  ptroceed- 
ings  in  any  action : 

6.  All  persons  summ<»ed  as  witnesses,  for  refusing  or  neglecting  yrtjy»»*g« 
to  obey  such  summons,  or  to  attend  or  be  sworn,  or  answer,  as  such 
witness: 

6.  Persons  summoned  as  jurors  in  any  court,  for  improperly  con-  '»«■< 
versing  with  any  party  to  a  suit  to  be  tried  at  such  court,  or  with 

any  other  person  in  relation  to  the  merits  of  such  suit;  for  receiving 
communications  from  any  such  party,  or  fix)m  any  other  person,  in 
relation  to  the  merits  of  any  such  suit,  without  immediately  disclosing 
the  same  to  the  court : 

7.  All  inferior  magistrates,  officers  and  tribunals,  for  disobedience  fBreriormt. 
of  any  lawful  order  or  process  of  a  superior  court,  or  for  proceeding       ^' 
in  any  cause  or  matter  contrary  to  law,  after  such  cause  or  matter 

shall  have  been  removed  from  their  jurisdiction:  and, 

8.  All  other  cases,  where  attachments  and  proceedings,  as  forothwomuj 
contempts,  have  been  usually  adopted  and  practised  in  courts  of  re- 
cord,to  enforce  the  civil  remedies  of  any  party  to  a  suit  in  such  court, 

or  to  protect  the  rights  of  any  such  party. 

S  2.  When  any  misconduct,  punishable  by  fine  and  imprisonment,  wben  ram- 
ss  declared  in  the  last  section,  shall  be  committed  in  the  immediate  ""''- 
view  and  presence  of  the  court,  it  may  be  punished  summarily,  hy 
fine  or  imprisonment,  or  both,  as  herein  after  prescribed. 

S  S.  When  such  misconduct  is  not  so  committed,  the  court  shall  2^2!^ 
be  satisfied  by  due  proof,  by  affidavit,  of  the  bets  charged,  and  shall  ^ 
cause  a  copy  of  such  affidavits  to  be  served  on  the  party  accused,  a 
i^asonable  time  to  enable  him  to  make  his  defence ;  except  in  cases 
<H  disobedience  to  any  rule  or  order  requiring  the  payment  of  money, 
and  of  disobedience  to  any  subpcena* 

S  A.  When  any  rule  or  order  of  a  court  shall  have  been  made  for  A£|«'>»"'^ 
^  payment  of  costs,  or  any  other  sum  of  money,  and  proof,  by  affi-  nrnptory. 
davit,  shall  be  made  of  the  personal  demand  of  such  sum  of  money, 
^  of  a  refusal  to  pay  it,  the  court  may  issue  a  precept  to  commit  the 
person  so  disobeying  to  prison,  until  such  sum,  and  the  costs  and  ex- 
penses of  the  proceeding,  be  paid. 


I 
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TITLE  13.  ,  2  5.  In  all  cases,  other  than  that  specified  in  the  last  section,  the 


y^^^^^^^  court  shall  either  grant  an  order  on  the  accused  par^,  to  show  cause, 
neot^'  at  some  reasonable  time  to  he  therein  specified,  why  he  should  not  be 
*^^*         punished  for  the  alleged  misconduct ;  or  shall  issue  an  attachment  to 

arrest  such  party,  and  to  bring  him  before  such  court,  to  answer  for 

such  misconduct. 

t^'i^T^  S  6,  When  a  rule  shall  hare  been  entered  in  any  court,  according 
ciaf*^?^  to  the  practice  thereof,  requiring  any  officer  or  other  person,  to  whom 
any  process  of  such  court  may  have  been  directed  and  delivered,  to 
return  the  same,  an  attachment  for  disobedience  of  such  rule,  may  is- 
sue according  to  the  practice  of  the  court,  to  arrest  such  officer  or 
person,  to  answer  for  such  disobedience,  without  special  application 
to  the  court* 

HAbMMco]^  2  7.  If  the  party  charged  with. misconduct,  be  in  the  custody  of 
any  officer,  by  virtue  of  an  execution  against  his  body,  or  by  virtue 
of  any  process  for  other  contempts  or  misconduct,  the  court  maj 
award  a  writ  of  hdbeda  corpus^  to  bring  up  the  body  of  such  person, 
to  answer  for  such  misconduct. 

whemingto      S  &•  lu  casos  whorc  a  party  is  entitled  to  an  attachment  air&inst 

judge  may  '4 

aUow.  any  person,  without  the  special  order  of  the  court,  and  such  person 

[  shall  be  in  custody,  as  specified  in  the  last  section,  a  writ  of  habeas 

[  carpWy  to  bring  up  such  person,  may  be  allowed  by  any  judge  of  Uie 

i  court,  or  by  any  officer  authorised  to  perform  the  duties  of  such  judge 

I  in  vacation. 

Powenof  S  9«  Such  writ  shall  authorise  the  sheriff  in  whose  custody  such 
person  shall  be,  to  remove  and  bring  him  before  the  court  to  which 
the  same  shall  be  returnable,  and  to  detain  him  at  the  place  where 
such  court  shall  be  sitting,  until  some  order  be  made  by  the  court  for 
his  disposition. 

Penalty  of        S  10.  When  au  attachment  shall  be  issued,  according  to  the  provi- 
dii^ctol      sions  of  this  Title,  by  the  special  order  of  any  court,  such  court  sbaU 
I  direct  the  penalty  in  which  the  defendant  shall  give  bond  for  his  ap- 

pearance to  answer. 

lb  byiiiogio  S  11.  In  all  other  cases,  when  a  party  shall  be  entitled  to  an  at- 
tachment, without  the  special  order  of  the  court,  he  shall  make  ap- 
plication to  a  judge  of  the  court,  or  to'some  officer  authorised  to  per- 
form the  duties  of  such  judge,  who,  upon  due  proof  of  the  facts  and 
circumstances,  shall  direct  the  penal^  in  which  the  defendant  shall 
give  bond  for  his  appearance,  to  answer  to  the  matters  alleged  against 
p  him ;  and  shall  endorse  such  order  on  the  attachment. 

Keepinirpor-      S  12.  Upou  arresting  any  defendant  upon  an  attachment,  toan- 

.on.«i«ted.g^gj.  f^j^  ^y  alleged  misconduct,  the  sheriff  shall  keep  such  defen- 

!  dant  in  his  actual  custody,  and  shall  bring  him  personally  before  the 

f  court  issuing  the  attachment ;  and  shall  keep  and  detain  him  in  his 
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custody,  until  such  court  shall  have  made  some  order  in  the  premi-  title  13. 
ses ;  unless  such  defendant  shall  entitle  himself  to  be  dischaiged,  as  ^^^V^^^ 
prescribed  in  the  next  section. 

S  IS.  In  cases  where  a  sum  shall  hare  been  endorsed,  on  any  at-  Tobedb- 
tachment  issued  by  the  special  order  of  the  court,  and  where  any  siim  ^^ng  b^, 
dudl  have  been  so  endorsed  by  any  judge  or  other  officer,  as  herein 
befive  prescribed,  the  defendant  shall  be  discharged  from  arrest  on 
such  attachment,  upon  executing  and  delivering  to  the  officer  making 
the  same,  at  any  time  before  the  return  day  in  such  writ,  a  bond, 
with  two  sufficient  sureties,  in  the  penalty  endorsed  on  such  attach- 
meat,  to  such  officer,  by  his  name  of  office  and  his  assigns,  with  a 
condition  that  the  defendant  will  appear  on  the  return  of  such  attach- 
ment, and  abide  the  order  and  judgment  of  the  court  thereupon. 

S  14*  When  an  attachment  shall  be  issued  by  the  special  order  of  whmioo  m 
a  court,  a  certi^cate  to  that  effect  shall  be  endorsed  thereon,  by  the  only, 
clerk  of  such  court ;  and  if  no  sum  be  specified,  in  which  the  defen- 
dant shall  be  held  to  bail  on  such  writ,  be  shall  not  be  entitled  to  be 
discharged  from  the  arrest  thereon  upon  executing  any  bond,  or  in  any 
other  manner,  unless  upon  the  special  order  of  the  court  issuing  the 
attachment. 

S  15.  When  an4ittachment  shall  be  issued  without  the  special  order  when  pmi 
of  the  court,  and  an  order  specifying  the  sum  in  which  the  defendant  ^'^    ^ 
b  to  be  held  to  bail,  is  not  endorsed  thereon,  the  defendant  shall  be 
discharged  ftotn  the  arrest  thereon,  on  executing  a  bond  in  the  penal- 
ty of  one  hundred  dollars,  with  sureties,  in  the  same  manner  and  with 
the  like  condition. 

S  16.  Upon  returning  any  attachment,  the  officer  executing  thoBonditobe 
same  shall  return .  the  bond,  if  any,  taken  by  him,  of  the  defendant,  ^^ 
which  shall  be  filed  with  such  attadiment* 

S  17.  The  sherifi*  or  officer  to  whom  any  attachment  shall  be  de-  N«gieetton 
livered,  shall  return  the  same  by  the  return  day  specified  therein,  Mt***^ 
without  any  previous  rule  or  order  for  that  purpose,  and  in  case  of 
default,  an  attachment  may  be  issued  against  him  of  course,  upon 
being  allowed  by  a  judge  of  the  court,  or  by  some  officer  authorised 
to  perform  the  duties  of  such  judge,  upon  proof  of  such  default ;  and 
in  such  allowance,  the  cause  of  issuing  the  same  shall  be  stated,  and 
that  the  defendant  is  not  to  be  discharged  upon  bail,  or  in  any  other 
manner  but  by  order  of  the  court. 

S  18.  The  officer  to  whom  such  last  mentioned  attachment  shall  ib.  osieer 
be  delivered,  shall  execute  the  same  by  arresting  and  keeping  the  ^^    ^' 
defendant  in  his  custody,  bringing  him  personally  before  the  court, 
and  detaining  him  in  such  custody,  until  the  order  of  the  court 

S  19.  When  any  defendant  arrested  upon  an  attachment,  shall  have  inimofa- 
been  brought  into  court,  or  shall  have  appeared  therein,  the  court  d£^;£^V 
YOL.  n.  68* 
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TITLE13.  ghaU  cauie  interrogatories  to  bo  filed^  qpedfying  the  fiwits  and  cir- 
^'^^'^^'^^  cumstances  alleged  against  the  defendant,  and  requiring-his  answer 
thereto ;  to  which  the  defendant  shall  make  written  answers,  on  oath, 
within  such  reasonable  time  as  the  court  shall  allow.  The  court  maj 
receive  an7  affidavits  or  other  proofs,  contradictory  of  the  answers  of 
the  defendant,  or  in  confirmation  thereof;  and  upon  the  original  affi- 
davits, such  answers  and  such  subsequent  proof,  AaXL  determine 
whether  the  defendant  has  been  guilty  of  the  misconduct  allq;ed. 

wiwn  teens.     S  80.  If  the  court  shall  adjudge  the  defendant  to  have  heea  guiltjr 
...    K"*^  of  the  misconduct  allq^ed,  and  that  such  miMXttduct  was  calculated 


t 


to,  or  actually  did,  defeat,  impair,  impede  or  prejudice  the  rights  or 
remedies  of  any  party,  in  a  cause  or  matter  depending  in  sudi  court,  it 
shall  proceed  to  impose  a  fine,  or  to  imprison  him,  or  both,  as  the  na- 
ture of  the  case  shall  require. 

Pine  to  Mtii.  S  SI.  If  an  actual  loss  or  injury  shall  have  been  produced  to  anj 
%l^f!^  party,  by  the  misconduct  alleged,  a  fine  shall  be  imposed  suflkientto 
indemnify  such  party,  and  to  satisfy  his  costs  and  expenses,  which 
shall  be  paid  over  to  him,  on  the  order  of  the  court.  And  in  sadi 
case  the  payment  and  acceptance  of  such  &ne,  shall  be  an  absolute 
bar  to  any  action  by  such  aggrieved  party,  to  recover  damages  fa 
such  injury  or  loss. 

Amouni  in  S  22.  lu  all  Other  cases  the  fine  shall  not  exceed  two  hundred  and 
fifty  dollars,  over  and  above  the  costs  and  expenses  of  the  proceed- 
ings. 

TiiMofim-      S  23.  When  the  misconSct  complained  of,  consists  in  the  omis- 

jimiiBwnt,  ^^  ^  perform  some  act  orauty,  which  it  is  yet  in  the  power  of  the 

defendant  to  perform,  he  shall  be  imprisoned  only,  until  be  shall  have 

performed  such  act  or  duty,  and  paid  such  fine  as  shall  be  imposed, 

and  the  cdsts  and  expenses  of  the  proceedings. 

cootonti  of      iS  24.  In  such  case  th§  order  and  process  of  commitment  skill 
^*'*  ^^^   specify  the  act  or  duty  IqI  be  performed,  and  the  amount  of  the  fine 
and  expenses  to  be  paid/  '.! 

wbentobA  S  25.  In  all  other  cases,  where  no  special  provision  is  otherwiee 
^^mS^  made  by  law,  if  imprisonment  be  ordered,  it  shall  be  for  some  rear 
sonable  time  not  exceedlo^  six  months,  and  until  the  expenses  of  the 
proceeding  are  paid ;  t(|0  also  if  a  fine  be  imposed,  until  such  fine  be 
paid ;  and  in  the  ord^er  and  process  of  commitment,  the  duratioQ  of 
such  imprisonment  shall  be  expressed.  ' 

liUbiatoiu-      $26.  Persons  proceeded  against  according  to  the  provisions  d 
^^"'"^     this  Title,  shall  notwithstanding  be  liable  to  indictment  for  the  same 
'    misconduct,  if  it  be  an  indictable  ofibnce ;  but  the  court  before  whkJi 
a  conviction  ^all  be  had  on  such  indictment,  shall  take  into  conside- 
ration the  punishment  before  inflicted,  in  forming  its  sentence. 
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5  S7.  If  the  defendant  against  wbom  an  attaDhment  shall  have  Tmids. 
JieejEi  issued  $aad  retorned  fleiTed«  do  not  appear  .on  the  retum  day  ^l^"^^^^ 
xiereo^  the  court  may  eith^  award  another  attachment,  or  may  order  doreodant. 
ihe  bond  taken  on  the  arrest  tabe  prosecated,  or  both« 

S  28.  Such  order  shall  operate  as  an  assignment  of  the  bond  to  any  suit  on  bond. 
^ggcieved  party  who  shall  be  authorised  by  the  court  to  prosecute  the 
aame,  and  such  party  may  maintain  an  action  thereon  in  his  own 
name,  as  assignee  of  the  shei^iffor  officer  to  whom  the  same  was  gir- 
CD,  in  the  same  manner  as  in  other  actions  an  bonds,  with  condition 
40  p«rfi>rm  covenants  other  than  for  the  payment  of  money. 

S  29.  The  measure  of  the  damages  to  be  assessed  in  such  action,  Dnm^'^ 
shall  be  the  extent  of  the  loss  or  injury  sustained  by  such  aggrieved 
party,  by  reason  of  the  misconduct  for  which  the  attachment  was  is- 
sued, and  his  costs  and  expenses  in  prosecuting  such  attachment. 

S  30.  If  there  be  no  party  aggrieved  by  the  misconduct  for  which  When  mm 
die  attachment  was  issued,  the  court,  in  case  the  defendant  shall  fail  torn«y. 
to  appear  according  to  the  condition  of  the  bond  taken  on  the  arrest, 
shall  order  the  same  to  be  prosecuted  by  the  attorney-general  or  by 
the  district  attorney  of  the  county  in  which  the  bond  was  taken,  in 
the  name  of  the  officer  who  took  such  bond. . 

S  31.  In  such  case  the  whole  penalty  6f  the  bond  shall  be  forfeited  Reeoreiy; 
and  recovered,  and  from  the  monies  collected  thereon,  the  court  shall  tfaereor. 
order  such  sum  to  be  paid  to  the  party  prosecuting  the  attachment,  as 
the  court  ordering  the  prosecution  shall  think  proper,  to  satisfy  the 
costs  and  expenses  incurred  by  him,  and  to  compensate  him  for  any 
injury  he^  may  have  sustained  by  the  misconduct  for  which  such  at- 
tachment was  issued ;  and  the  residue  of  such  monies  shall  be  paid 
into  the  treasury  of  this  state. 

S  S3.  If  on  the  return  of  executions  duly  issued  upon  any  judg-Tukingintur 
ment  obtained  on  such  bond,  it  shall  appear  that  the  sureties  taken  ti«l!!"  '"'*" 
therein  were,  at  the  time  of  taking  them,  insufficient,  and  that  the  of- 
ficer receiving  them  had  reasonable  grounds  to  doubt  their  sufficien- 
cy, he  shall  be  liable  in  an  action  on  the  case,  to  the  party  aggrieved, 
who  may  have  prosecuted  such  suit,  for  the  amount  of  the  judgment 
recover^  by  him,  and  for  his  costs  and  expenses  in  such  suit;  or  if 
such  suit  was  brought  by  the  attorney-general,  or  a  district  attorney, 
an  action  on  the  case  may  in  like  manner  be  brought  by  them,  in  the 
name  of  the  people  of  this  state,  for  the  amount  of  the  judgment  so 
recovered;  and  die  same  disposition  of  the  monies  collected  in  such 
action  on  the  cas^  against  such  officer,  shall  be  made  as  directed  in 
the  last  section. 

S  33.  When  any  misconduct,  which,  by  the  provisions  of  this  Ti-  uiMondun 
tie,  may  be  punished  by  fine  or  imprisonment,  shall  have  occurred  at  •*^''*"'^ 
any  circuit  court,  or  in  reference  to  any  process  or  proceedings  pend- 
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TITLE  14.  {]j^  }q  Qf  returnable  to  such  court,  and  which  shall  not  have  been  ' 
^       punished  bj  such  court,  the  supreme  court  shall  have  the  same  juris- 
diction and  power  to  inquire  into  and  punidi  the  same,  as  if  sudimis-  . 
conduct  had  occurred  in  the  supreme  court,  or  in  reference  to  imy 
process  or  proceedings  thereon. 

Powvnof  S  34.  Whenever  any  person  who  shall  have  been  duly  niipcB- 
wi%i  to  appear  at  ^circuit  court,  to  testify  in  any  cause  to  be  tried 
therein,  shall  neglect  or  refuse  to  attend,  in  pursuance  of  such  writ, 
the  justice  or  judge  holdmg  such  circuit  court,  shall  have  power  to 
award  an  attachment  against  such  persc»),  and  to  proceed  thereon  to 
punish  such  misconduct,  according  to  the  provisions  of  this  Title,  ex- 
'  cept  as  herein  otherwise  provided. 

Attftdunaii  S  35.  Such  wHts  of  attachment  shall  be  issued  under  the  seal  of 
uiMn.  the  supreme  court,  shall  be  tested  on  some  daj  of  the  previous  tenn 
of  the  said  court,  in  the  name  of  the  chief  justice  of  the  supreme  court, 
and  shall  be  made  returnable  in  such  circuit  court,  before  the  judge 
holding  the  same,  upon  any  day  previous  to  the  adjournment  thereof; 
and  the  allowance  of  such  Wk*its,  shall  be  endorsed  thereon  by  the 
judge  awarding  the  same. 

HowwMot.  %  36.  The  officer  to  whom  any  such  attachment  allowed  by  a 
judge  holding  a  circuit,  is  directed 'and  delivered,  shall  execute  the 
same,  by  arresting  and  keeping  the  defendant  in  his  custody,  by  bring- 
ing him  personally  before  tbe  court  on  the  return  day  thereof,  and  by 
detaining  him  in  such  custody  until  discharged  by  die  order  of  such 
court. 


siekMn  of       %  37.  Whenever  by  the  provisions  of  this  Title,  an  officer  is  requir- 
Ao.  ed  to  keep  any  person  arrested  upon  an  attachment,  in  actual  custo- 

dy, and  to  bring  him  personally  before  any  court,  the  inability,  from 
sickness  or  otherwise,  of  such  person  to  attend  such  court  personally, 
shall  be  a  sufficient  excuse  for  not  bringing  him  before  such  court 
Peffooatr-  Nor  shall  any  such  officer  be  required,  in  any  case,  to  confine  any 
to  b«  k«pt.  person  arrested  upon  an  attachment  to  answer  for  misconduct,  in  any 
prison,  or  otherwise  to  restrain  him  of  personal  liberty,  except  so  ftr 
as  shall  be  necessary  to  secure  his  personal  attendance. 


TITLE  XIV. 

OF  ARBITRATIONS. 

Sx«.  1.  Wlio  flUiy  lalmkit;  wbat  matters;  how. 

2.  daimi  to  real  citate  which  may  dbd  mt j  not  be  fibnitted. 
8.  Aibitraton  to  appoint  time,  Ste.  for  hearing;  maj  a^joom,  fte. 
4.  Oath  of  aibitraton. 

6.  Oaths  to  them  and  witnesses,  by  whom  to  be  administered. 
6.  Attendance  of  witnesses  honK  eompdled. 
*  7.  AU  the  aibitmtors  to  meet;  when  minority  mi^  award. 
&  Award  how  to  be  anthenticated. 


H    '■  I 
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Sbc  9l  Up<m  wbat  proof  award  to  bo  eonfifmod.  TITLE  14. 

10.  Oroundi  on  whiehputies  may  more  to  Tacato  award.  \  ^^V^^ 

11.  When  motion  may  be  made  to  modify  or  comet  award. 

12.  MoCkma  to  vaeato  or  modify  award,  wImb  made,  dte. 
18.  Powers  of  eouit;  when  to  direct  new  hearing. 

14.  Judgment  when  and  how  to  be  rendered;  coita. 

16.  Reoord  of  judgment  to  be  BAade;  ita  form. 

16.  To  be  filed  and  docketed;  ita  effect;  execution  thereon. 

IT.  Return  to  writ  of  error  on  judgment;  proceedingi  thereon. 

18.  Modo  of  enforoing  judgmant  for  petfoimanee  of  any  act 

19.  Cocts  on  Tacating  award;  payment  how  enforced. 

20.  Error  on  order  Tacating  award;  retnm  and  proceedings* 
SI.  Proceedings  of  court  on  rerersing  order. 

22.  Powers  of  chancery  and  certain  actions,  not  to  be  affected. 
28.  When  aubmiaaion  can  not  be  revoked;  action  on  bond,  he, 

24.  Proceedings  in  action;  damagea  to  be  recorered. 

25.  No  other  tiiaa  the  damagea  apecified  to  be  recorered. 

Si*  AH  persons,  except  infants  and  married  women,  and  persons  What  mat- 
of  unsound  mind,  may,  by  an  instrument  in  writing,  submit  to  the  iT/whom,^" 
decision  of  one  or  more  arbitrators,  any  controversy  existing  between 
item,  which  might  be  the  snlgect  of  an  action  at  law,  or  of  a  suit  in 
equity,  except  as  herein  otherwise  provided;  and  may,  in  such  sub- 
mission, agree  that  a  judgment  of  any  court  of  law  and  of  record,  to  be 
designated  in  such  instrument,  shall  be  rendered  upon  the  award  made 
pursuant  to  such  submission.^ 

$  2.  No  such  submission  shall  be  made,  respecting  the  claim  of  citimtto 
any  person  to  any  estate,  in  fee  or  for  life,  to  Teal  estate ;  but  any  ^^^  ~^^*' 
claim  to  an  interest  for  a  term  of  years,  or  for  one  year  or  less,  in 
real  estate,  and  controversies  respecting  the  partition  of  lands  between 
joint  tenants,  or  tenants  in  common,  or  concerning  the  boundaries  of 
lands,  or  concerning  the  admeasurement  of  dower,  may  be  so  sub- 
mitted to  arbitration. 

$  S.  The  arbitrators  thus  selected,  shall  appoint  a  time  and  place  Tia;  ite.  of 
for  the  hearing,  and  shall  adjourn  the  same  from  time  to  time,  as  may  ^*^"<' 
be  necessary ;  and  on  the  application  of  either  party,  and  for  good 
cause,  they  may  postpone  such  hearing,  to  a  time  not  extending  be- 
yond the  day  fixed  in  such  submission  for  rendering  their  award. 

S  4.  Before  proceeding  to  hear  any  testimony,  the  arbitrators  shall  oathofaru-  m 
be  sworn  iaithfully  and  fairly  to  hear  and  examine  the  matters  in  con-  ^^^^ 
troversy,  and  to  make  a  just  award,  according  to  the  best  of  their  un- 
derstanding. 

$  6*  Such  oath,  and  the  oaths  to  witnesses  examined  before  such  who  to  ad- 
arbitrators,  may  be  administered  by  any  judge  of  any  court  of  record,  mu!!!*' 
er  by  aay  justice  of  the  peace.^ 

S  6.  Witnesses  may  be  compelled  to  appear  before  such  arbltra-  ivum 
tors,  by  subpoenas,  to  be  issued  by  any  justice  of  the  peace,  in  the 
same  manner  and  with  the  like  effect,  and  subject  to  the  same  penal-      Ni 
ties  for  disobedience,  as  in  cases  of  trials  before  justices  of  the  peace. 

(5)  lR.L.p.Uf^§l.    (6)  Uwi  of  ms, p.  142. 


54fi  REVISED  STATUTES  OF  {pamih. 

TiTLC  14.  ^  7,  All  the  arbitrators  mudt  meet  together,  and  hear  aH  the^roofr 
^^^fy^  and  allegations  of  the  parties ;  but  an  award  by  a  majority  of  them, 
who  may   '  ghall  bo  Valid,  unless  the  concurrence  of  all  die  arbitrators  be  ex- 

0wafd> 

pressly  required  in  the  submission. 

Awariitotie      S  8.  To  entitle  any  award  to  be  enforced  according  to  the  proyi- 
m  writing,    ^.^^^  ^^  ^^^.^  Title,  it  must  be  in  writing,  subscribed  by  the  arbitra- 
tors making  the  same,  and  attested  by  amibscrttiiBg  witoeaB. 

conSrminff  $  9.  Upou  such  submission  being  proved  by  the  affidavit  of  a  snb- 
scribing  witness  thereto,  and  upon  the  award  made  in  pursuance  there- 
of being  proved  in  like  manner,  or  by  the  affidavit  of  the  arbitrators, 
wiithin  one  year  after  the  making  of  the  same,  the  court  designated  in 
such  submission  shall,  by  rule,  in  open  court,  confirm  such  award, 
unless  the  satne  be  vacated  or  modified,  or  a  decision  thereon  be  post- 
poned, as  herein  provided. 

GrADDiii  of       S  10.  Any  party  complaining  of  such  award,  may  move  the  court 
l^Td.'\  \j'  designated  in  such  submission,  to  vacate  the  same,  upon  either  of  tbe 
^Vp^     following  grounds : 
^f^ik        I ,  That  such  award  was  procured  by  corruption,  fraud  or  other  ub- 


\     1 /^^l  /.  *  due  means: 


t\\  2.  That  there  was  evident  partiality  or  corruption  in  the  arhitra- 

\  tors,  or  either  of  them : 

d.  That  the  arbitrators  were  guilty  of  misconduct,  in  refusing  to 
postpone  the  hearing,  upon  sufficient  cause  shown,  or  in  refusiog  to 
hear  any  evidence,  pertinent  and  material  tp  the  controversy,  or  any 
other  misbehavior,  by  which  the  rights  of  any  party  shall  have  been 
prejudiced : 

4.  That  the  arbitrators  exceeded  their  powers ;  or  that  they  so  im- 
perfectly executed  them,  that  a  mutual,  final  and  definite  award  on 
the  subject  matter  submitted,  was  not  made. 

Tb.oreQir«ci.     S  !!•  Any  party  to  such  submission,  may  also  move  the  court  de^ 
ing  Bwrard.    ^jg^ated  thcroin,  to  modify  or  correct  such  award,  in  the  following 
cases: 

1.  Where  there  is  «i  evident  miscalculation  ot  figures,  or  an  eri- 
dent  mistake  in  the  description  of  any  person,  thing  or  property,  re- 
ferred to  in  such  award : 

2.  Whjere  the  arbitrators  shall  have  awarded  upon  some  matter  not 
submitted  to  them,  not  aSecting  the  merits  of  the  decision  upon  the 
matters  submitted : 

8.  Where  the  award  shall  be  imperfect  iQ  some  matter  of  form,  not 
afiecting  the  merits  of  the  controversy ;  and  where,  if  it  had  been  a 
verdict,  such  defect  could  have  been  amended,  or  disregarded  by  the 
court,  according  to  the  provisions  of  law. 

Motiotiii  to       S  12.  Every  such  application  to  vacate  or  modify-  an  award,  shall 

iwardi*''    he  made  to  the  court  designated  in  the  submission,  at  the  next  term 

i       0  C^  *^^  ^®  publication  of  such  award,  upon  the  same  notice  to  the  ad- 
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leue  partj)  as  in  other  cases  of  special  motions,  if  there  be  time  for  titlsm. 
that  purpose ;  and  if  there  be  not  time,  sudicourti  or  any  judge  there- ^^^^^^^ 
of,  may,  upon  good  cause  shown,  order  a  stay  of  proceedings  on  such 
award,  either  absolutely,  or  upon  such  terms  as  shall  appear  just,  un- 
til the  term  of  the  court  next  after  such  first  tenq. 

$  IS.  On  such  application,  the  court  may  vacate  such  award  in  nocMcUaii 
any  of  the  cases  herein  before  specified ;  and  if  the  time  within  which  ^' 
such  award  shall  have  been  .required  to  be  made,  by  the  submission, 
has  not  expired,  may,  in  their  discretion,  direct  a  rehearing  by  the  ar- 
bitrators ;  and  in  the  cases  herein  specified,  the  court  may  modify  and 
correct  such  award,  so' as  to  efiect  the  intent  thereof,  and  to  promote 
justice  between  the  parties. 

S  14.  Upon  such  award  being  confirmed  or  modified,  the  court 
shall  render  judgment  in  fiivor  of  the  party  to  whom  any  sum  of  mo- 
ney or  damages  shall  have  been  awarded,  that  he  recover  the  same ; 
and  if  the  award  shall  have  ordered  any  act  to  be  done  by  either  party, 
judgment  shall  be  entered  that  such  act  be  done  according  to  such  or- 
der. The  costs  of  the  proceedings  shall  be  taxed  as  in  suits ;  and  if 
no  provision  for  the  fees  and  expenses  of  the  arbitrators  shall  have 
been  made  in  the  award,  tbe  court  sbah  make  the  same  allowance  as 
provided  by  law  for  references ;  but  no  costs  shall  be  taxed  for  any 
gther  services  or  expenses  prior  to  such  application. 

S  IS.  A  record  of  such  judgment  shall  be  made,  commencing  with  x«e«d  «r 
a  memorandum  reciting  the  submission ;  then  stating  the  hearing 
fore  the  arbitrators ;  their  award ;  the  proceedings  of  the  court  there- 
upon, in  modifying  or  confirming  such  award ;  and  the  judgment  of 
the  court  for  the  recovery  of  the  debt  or  damages  awarded,  and  that 
the  parties  perform  the  acts  ordered  Vy  the  award,  and  for  the  recove- 
ry of  the  costs  allowed. 

$  16.  Such  record  shall  be  filed  and  docketed,  as  records  of  judg- 
ments in  other  cases ;  shall  have  the  same  force  and  eftct  in  dl  re- 
spects ;  be  subject  to  all  the  provisions  of  law  in  relation  to  judgments 
in  actions,  and  may  in  like  manner  be  removed  and  reversed  by  writ 
of  error ;  and  execution  shall  issue  thereupon  against  the  property  or 
person  of  any  party  against  whom  a  recovery  shall  be  had,  in  all  re- 
spects as  upon  other  judgments. 

S  17.  When  any  writ  of  error  shall  be  brought  on  such  judgment,  wiiior«mr 
certified  copies  of  the  original  affidavits  upon  which  any  application  2^ 
in  relation  to  such  award  was  founded,  and  of  all  other  affidavits  and 
papers  relating  to  such  application,  shall  be  annexed  to,  form  a  part 
of,  and  be  returned  with,  the  record  of  the  judgment ;  and  the  court 
to  which  such  writ  shall  be  returned,  shall  reverse,  modify  or  amend, 
or  affirm  such  judgment,  or  any  part  thereof^  according  to  justice. 
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yiTLB  K.     g  18.  Where  hj  such  judgment  any  party  ahall  be  required  to  per- 


j^^^  fenn  any  act,  other  than  the  {myment  of  money,  the  court  readmng 
eertatn  jadf.  gudi  judgment  fihall  enforce  the  eame  by  rule ;  and  the  party  refaft- 
ing  or  neglecting  to  perform  and  execuie  such  act,  or  any  part  thsio- 
of,  shall  be  subject  to  all  the  penalties  of  contemning  an  atdev  of  fiucb 
court,  and  may  be  proceeded  against  in  the  manner  prescribed  in  the 
thirteenth  Title  of  this  Chapter.'' 

cortfofiTa-  S  19.  If  upon  any  application  ma4e  pursuant  to  the  forgoing  pro- 
visions, the  court  shall  vacate  and  set  aside  any  award  of  arbitraton, 
costs  shall  be  awarded  to  the  prevailing  party ;  and  the  payment  there- 
of may  be  enforced  by  rule  of  the  court,  as  in  other  cases, 

Ecrwonor-      S  20.  Upou  every  such  order  vacating  an  award,  the  party  ag- 
^•rjmoatinf  ^-^^^  ^^^  bring  a  writ  of  error,  as  upon  any  other  judgment  of  audi 

court ;  to  which  writ  shall  be  returned  certified  copies  of  such  order, 
and  of  all  affidavits  and  papers  used  on  such  application ;  and  the 
court  to  which  such  writ  shall  be  returned,  shall  proceed  to  confirm 
or  reverse  such  order,  as  shall  be  just 

ProoM^  S2h  If  such  order  be  reversed,  the  proceedings  shall  be  remitted 
^  '^  '  to  the  court  from  which  they  were  removed,  to  proceed  thereon ;  or 
the  court  to  which  such  proceedings  shall  have  been  returned,  may 
proceed  thereon,  after  due  notice  to  the  party  complaining  of  such 
award,  to  modify  or  confirm  the  same,  in  the  same  manner,  and  with 
'  the  like  effect,  as  if  application  for  that  purpose  had  been  originally 
made  to  such  court. 

Coiiiiraetion      S  22.  Nothing  contained  in  this  Title,  shall  be  construed  to  impair, 
of  tui  Title,  jj^jjjjjgjj^  Qy  in  ^y  yi^y  aflfect  tho  powcr  and  authority  of  the  court 

of  chancery  over  arbitrators,  awards,  or  the  parties  thereto ;  nor  to 
impair  or  afiect  any  action  upon  any  award,  or  upon  any  bond  or  other 
engagement  to  abide  by  an  award. 

luyoeauon       S  23.  Whenever  any  submission  to  arbitration  shall  be  revoked  by 
JjooJ  jE*^    a  party  thereto,  before  the  publication  of  an  award,  the  party  so  re- 
voking, shall  be  liable  to  an  action  by  the  adverse  paVty,  to  recorer 
all  the  costs,  expenses  and  damages  which  he  may  have  incurred  ib 
preparing  for  such  arbitration.     But  neither  party  shall  have  power 
to  revoke  the  powers  of  the  arbitrators,  after  the  cause  shall  have 
I     been  finally  submitted  to  them,  upon  a  hearing  of  the  parties,  ibr  their 
decision. 
Action  for  re-     ^  24.  If  the  submission  so  revoked,  was  contained  iii  the  condition 
▼oking-       Qf  any  bond,  the  obligee  in  such  bond  shall  be  entitled  to  prosecute 
the  same,  in  the  same  manner  as  other  bonds  with  conditions  other 
than  for  the  payment  of  money,  and  to  assign  such  revocation  as  a 
breach  thereof;  and  for  such  breach,  he  shall  recover  as  damages,  the 
costs  and  expense  incurred,  and  the  damages  sustained  by  him  in  pre- 
paring for  such  arbitration. 

(7)  1  R.  L.  p.  126,  §  1. 
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95.  No  other  sum,  penaltj,  forfeiture  or  damages  shall  be  re-^'^'*^^ 
eorerad  for  any  revocation  of  a  subroisBion  to  arbitration,  than  such  ^^^^^^ 
as  are  prescribed  in  the  two  last  sections ;  notwithstanding  any  slipu^ 
lated  damages^  penalty,  or  forfeiture,  contained  in  such  submission, 
or  ih  any  other  instrument,  or  agreement  collateral  thereto. 


TITLE  XV, 

OF  THE  FORECLOSURE  OF  MORTGAGES  HY  ADVERTISEMENT. 

Ssc.  1.  What  mortgages  maybe  foreclosed  by  advertisement. 
2.  Requisites  to  entHle  mortgagee  to  fofeelose. 
8.  Notice  of  foreclosure  how  to  bo  published,  &c. 

4.  Contents  of  such  notice. 

5.  Sala  how  postponed.  > 

6.  Sale  how  to  be  made^  how  much  to  bo  raised.  .    . 

7.  Mortga^gee,  &c.  may  purchase  premises. 

8.  Effect  of  sale. 

9.  Affidavit  of  sale,  by  whom  made;  itt  contents. 

10.  Affidavit  of  publishing  and  affixing  notice  of  sale,  &c. 
'    11.  Such  affidavits  before  whom  taken;  where  filed. 
12.  To  be  recorded;  effect  as  evidence. 
is.  Plaee  of  recording  to  be  noted  ih  record  of  mortgage. 
14  Evidence  of  title  When  purchase  by  mortgageie,  &e. 
15.  Certain  provifiOBe  nspeetin^  state  mortgages,  not  affected 

S  !•  Erery  mortgage  of  real  estate,  heretofore  executed  by  any  vyrbat  mort- 
pencm  being  at  the  time  more  than  twenty-five  years  of  age,  or  here-  fiSdoISf.*** 
after  executed  by  any  person  over  the  age  of  twenty-one  years,  con- 
taining therein  a  power  to  the  mortgagee  or  any  other  person,  to  sell 
the  mortgaged  premises,  upon  default  being  made  in  any  conditipn  of 
rnaci^  mortgage,  may  be  foreclosed  by  advertisement,  in  the  cases  and 
in  the  manner  herein  after  specified.® 

S  2«  To  entitle  any  party  to  give  a  notice  as  herein  after  prescrib-  Re^jnisitus  to 
ed,  and  to  make  such  foreclosure,  it  shall  be  requisite,  oree«niw. 

1.  That  some  default  in  a  condition  of  such  mortgage  shall  have 
occurred,  by  which  the  power  to  sell  became  operative : 

jl.  That  no  auit  or  proceeding  shall  have  been  instituted  at  law,  to 
recover  the  debt  then  remaining  secured  by  such  mortgage,  or  any 
pi^t  thereof;  or  if  any  suit  or  proceeding  has  been  instituted,  that  the 
same  has  been  discontinued,  or  that  an  execution  upon  the  judgment 
rendered  therecoi,  has  been  returned  unsatisfied  in  whole  or  in  part : 
and, 

a.  That  such  power  of  sale  has  been  duly  registered,  or  the  mort- 
gl^  containing  the  same  has  been  duly  recorded. 

$  3.  Notice  that  such  mortgage  Will  be  foreclosed  by  a  sale  of  the  pabiiihiag 
iBor^;aged  premises,  or  some  part  of  them,  shall  be  given  as  followa :  foredosue. 

1.  By  publishing  the  same  for  twenty-four  weeks,  successively, 
al  least  onoe  in  each  week,  in  a  newspaper  printed  in  the  county, 


(8)  1  R.  L.  p.  878,  §  5. 
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TITLE  15.  where  the  premiaes  inteoded  to  be  sold  AM  be  aituated ;  or  if  inch 
^*^^>^^^^  premiaes  be  situated  in  two  or  more  coontiee,  in  a  newi^pi^  puiiilBd 
IB  either  ^f  them: 

.  d.  By  aSixing  a  copy  of  such  notice,  at  least  twenty-foor  weeb 
prior  to  the  time  therein  specified  for  the  sale,  on  the  outward  door 
of  the  building  where  the  county  courts  are  directed  to  be  held,  in  the 
county  where  the  premises  are  situated ;  or  if  there  be  two  or  OKire 
such  buildings,  then  on  the  outward  door  of  that  which  shall  be  near- 
est to  the  premises.^ 

cmiiMtoor  -    S  4.  Every  such  notice  shall  specify, 

MMh  iMio«.  1^  rpjj^  names  of  the  mortgagor  and  of  the  mortgagee,  ieuid  the  ai- 
signee  of  the  mortgage,  if  any : 

2.  The  date  of  the  mortgage  and  where  recorded,  or  wheie  the 
power  of  sale  is  registered : 

s.  The  amount  claimed  to  be  due  thereon,  at  the  time  of  the  fint 
publication  of  such  notice :  and, 

4.  A  description  of  the  mortgaged  premises,  conforming  subitaBr 
tially  with  that  contained  in  the  noortgage. 

FympMiuc       S  £•  Such  sale  may  be  postponed  from  time  to  time,  by  inserting  a 
'*^^'  notice  of  such  postponement,  as  soon  as  practicable,  in  the  newspaper 

in  which  the  original  advertisement  was  published,  and  oontinQiDg 
such  publication  until  the  time  to  which  the  sale  shall  be  postpooed. 

B«i«;  how  S  6.  Such  sale  shall  be  at  public  auction,  in  the  day  time,  in  the 
modMo  ba  ^ooqty  where  the  mortgaged  premises,  or  some  part  of  them,  are  lita- 
ated ;  except  in  sales  on  mortgages  to  the  people  of  this  state,  in  whicb 
tase  the  sale  may  be  made  at  the  CspitoL  If  the  premises  coDsUt  of 
distinct  farms,  tracts  or  lots,  they  shall  be  sold  separately;  and  no 
more  farms,  tracts  or  lots  shall  be  sold,  than  shall  be  necessary  tosar 
tisfy  the  amount  due  on  such  mortgage,  at  the  time  of  the  first  publi- 
cation of  n<stice  of  sale,  with  interest,  and  the  costs  and  expenaee  al- 
lowed by  law.*^ 

MorirafM.       ^  ''*  ^®  mortgagee,  his  assigns  and  his  or  their  legal  repreaenta- 
a^^aypi.  tjy^  niay  fairly  and  in  good  feith,  purchase  the  premises  so  adver- 
tised, or  any  part  thereof,  at  such  sale.^^ 

KActofM)*.  S  8.  Every  sale,  pursuant  to  a  power  as  aforesaid,  and  coudacted 
as  herein  prescribed,  made  to  a  purchaser  in  good  fitith,  shall  be  efjni- 
valent  to  a  foreclosure  and  sale,  under  the  decree  of  a  court  of  equi^j. 
io  far  only,  as  to  be  an  entire  bar  of  all  claim  or  equity  of  redemptioB 
of  the  mortgagor,  his  heirs  and  representatives,  and  of  all  peraooi 
churning  under  him  or  them,  by  virtue  of  any  title  subsequent  to  audi 
mortgage ;  but  no  mortgagee  of  the  same  premises,  or  any  part  there- 
of, whose  title  accrued  prior  to  such  sale,  nor  any  creditor  to  whNO 
the  mortgaged  premises,  or  any  part  thereof,  were  bound  before  aucb 
sale,  by  any  judgment  at  law  or  decree  in  equity,  shall  be  prejudiced 

(9)  l]LL.p.8n^§e.    (10)  Ib.Midaetofl82S,p.a8S.    (U)  1  R.  L-pSTS,!!^ 
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kjr  toy  micli  sale,  nor  shall  their  rights  or  interests  be  in  any  way  af-  title  is. 
fected  thereby.**  v^^y*^/ 

S  9.  An  affidavit  of  the  fact  of  any  sale  pursuant  to  such  notice,  AfluuTUof 
may  be  made  by  the  person  who  officiated  as  auctioneer  at  such  sale,  '*'** 
stating  the  tinae  and  place  at  which  the  same  took  place,  the  sum  bid, 
and  the  name  of  the  purchaser,  and  shall  be  annexed  to  a  printed  copy 
of  the  notice  of  sale.*' 

S  10.  An  affidavit  of  the  publication  d  such  notice  of  sale,  and  of  orpowih- 
any  notice  of  pos^nement,  may  be  made  by  the  printer  of  the  news- 


paper in  which  the  same  was  inserted,  or  by  his  foreman  or  principal 
clerk ;  and  an  affidavit  of  the  affixing  a  copy  of  such  notice  on  the  out- 
ward-door of  the  court-house,  may  be  made  by  the  person  who  affixed 
the  same,  or  by  any  other  person  who  saw  such  notice  so  post^,  du- 
ring the  time  required.*' 

2 1 1.  The  affidavit  specified  in  the  two  last  sections,  may  be  taken  T«ui«and 
and  certified  by  any  judge  of  a  court  of  record,  any  supreme  court  JSf"***^ 
commissioner,  or  any  commission^  of  deeds,  and  luay  be  filed  in  t))d 
office  of  the  clerk  of  the  county  where  such  sale  took  place." 

$12.  Such  affidavits  shall  be  recorded  at  length  by  such  clerk)  in  Toberaemd- 
a  book  kept  for  the  record  of  nM>rtgages ;  and  such  original  affidavits,  ^jj^^  ^' 
the  record  thereof,  and  certified  copies  of  such  record,  shall  be  pre* 
samptive  evidence  of  the  facts  therein  contained.*' 

S  13.  A  note  referring  to  the  page  and  book  where  the  evidence  of  Not«of  n. 
any  sale  having  been  made  under  a  mortgage,  is  recorded,  shall  be  ®*^'v* 
nttde  by  the  clerk  recording  such  evidence,  in  the  margin  of  the  re- 
cord of  such  mortgage,  if  such  record  be  in  his  office. 

S  14.  When  the  mortgaged  premises,  or  any  part  of  them,  shall  Kvideiwe  of 
have  been  porcfaased  at  such  sale  by  the  mortgagee,  his  l^ggal  repre-  ^SSl^!^ 
aentativea,  or  his  or  their  assigns,  as  herein  before  provided,  the  affi* 
davits  of  the  publication  and  affixing  notice  of  sale,  and  of  the  cir- 
cumstanoes  of  such  sale,  shall  be  evidence  of  the  sale,  and  <rf  the  fore- 
closure of  the  equity  of  redemption,  as  herein  specified,  without  any 
conveyance  being  executed,  in  the  same  manner  and  with  the  like  ef- 
fect, as  a  conveyance  executed  by  a  mortgagee  upon  such  sale,  to  a 
third  person. 

S  15.  Nothing  contained  in  this  Title  shall  afikct  the  provision$[gMToi.i, 
contained  in  Title  sixth  of  Chapter  ninth  of  the  First  Part  of  the  Re-  ^'^^'^ 
vised  Statutes,  in  relation  to  the  foreclosure  of  mortgages  to  the  peo' 
pie  of  this  statO)  so  far  as  the  same  are  contrary  to  the  provisions  of 
this  Title. 

(ia)l]Lb.p.89S,§6L    (IS)  n».$7»8ftS. 
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TITLE  i«.  TITLE  XVI. . 

OF  PROCEEDINGS  FOR   THE   DRAINING  OF  SWAMPS,  MARSHES,  AND 

OIUER  LOW  LANDS. 

« 

8jbc.  1 .  By  whom  tppUe«UoD  for  fummoiu  to  be  made. 

2.  BommoDi  for  jury,  contentt;  notice  to  owner  of  bod. 

8.  Duty  of  constable;  return  by  him. 

4.  When  jury  to  bet  worn;  eootenttofosth. 

5  &  6.  Proceedings  before  and  by  jury;  their  inquisition. 

7.  When  applicant  may  enter  and  cut  ditch  on  huds  designated. 

8.  May  also  enter  afterwarda  to  dear  out  ditch. 

9.  Penalty  for  obstructing  or  injuring  ditch. 
10.  Justice  to  file  map  and  inquisition  in  town  clerk's  office. 

S  1-  Any  person  owning  or  possessing  any  swamp,  bog,  meadow 
or  other  low  land,  lying  in  any  county  within  this  state,  except  the 
county  of  Orange,  who  shall  be  desirous  to  drain  such  land,  and  who 
shall  deem  it  necessary,  in  order  thereto,  that  a  ditch  or  ditches  should 
be  opened  through  lands  belonging  to  other  persons,  in  case  the  owners 
of  any  such  lands  shall  refuse  to  permit  the  opening  of  such  ditclr  or 
ditches  through  the  same,  may  Qpply  to  any  justice  of  the  peace  re- 
siding in  the  town  where  such  lands  shall  lie,  for  such  summons  a»  is 
herein  specifiedJ^ 

S  2.  The  justice  to  whom  such  application  shall  be  made,  shall 
thereupon  issue  a  summons  directed  to  any  constable  of  the  said  towH, 
requiring  him  to  summon  twelve  i;eputable  freeholders,  who  are  not 
interested  in  the  said  lands,  nor  in  any  of  them,  nor  in  any  wise  of  kin 
to  either  of  the  parties,  to  be  and  appear  on  the  premises,  at  a  certain 
time  to  be  specified  in  such  summons,  not  less  than  ten,  nor  more  than 
twenty  days  from  the  date  thereof.  The  summons  AaU  also  direct 
the  constable  to  give  at  least  six  days'  notice  to  the  owner  of  such 
lands,  of  the  time  at  which  such  jury  are  to  appear.  ^^ 

S  3*  The  constable  to  whom  such  summons  shall  bo  delivered,  shall 
execute  the  same  by  summoning  such  jurors,  in  the  same  manner  and 
with  the  like  authori^,  as  upon  venires  issued  in  causes  pending  be- 
fore justices  of  the  peace,  and  shall,  in  like  manner,  make  retam  there* 
of,  and  of  the  fact  of  his  having  given  the  notice  therein  required. 

S  4.  The  justice  shall  attend  at  the  time  and  place  specified  in  the 
summons,  aiMl  if  it  appear  that  due  notice  has  been  given,  as  required 
in  the  summons,  and  if  twelve  freeholders,  as  above  specified,  sksAl 
then  and  there  appear,  he  shall  administer  to  each  of  them  an  oath  <»* 
affirmation,  well  and  truly  to  examine  and  certify,  in  regard  to  the 
benefits  or  damages  which  will  result  from  the  opening  of  the  said  ditch 
or  ditches." 

S  6.  The  person  applying  to  have  such  ditch  or  ditches  opened, 
diall  then  deliver  to  the  jury  a  map  of  the  land  through  which  the 
same  are  to  be  opened,  on  which  map  the  plan,  length,  width  and 
depth  of  such  ditch  or  ditches,  shall  be  particularly  designated,    lie 
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(14)  Laws  of  1816,  p.  168,  §  1.    (16)  lb.  §  2. 
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jury  ahall  pendDally-exainitie  the  premises,  and  hear  any  reaaona  that  ttti^ic 
aay  be  ofl&red,  in  regard  to  the  qneatiixi  submitted  to  them ;  and  they  ^^^^^^"^ 
may  J  if  they  think  proper,  vary  the  plan  or  dimensions  of  any  ditch  so 
proposed  to  be  opened-;  but  in  such  case,  they  shall  designate  on  the 
said  map,  the  alterations  made  by  them.^^ 

S  6.  If,  after  taking  all  the  circumstances  into  consideration,  the  Thoir  uMpii- 
jury  shall  be  satisfied  that  the  opening  of  such  ditch  or  ditches  is  ne-"^"' 
cessary  and  proper,  they  shall  so  certify  by  inquisition  in  writing ; 
and  if  so  satisfied,  tibey  shall  further  certify  by  such  inquisition,  that 
the  benefits  which  will  accrue  to  the  owner  of  the  lands,  from  the 
opemng  of  such  ditch  or  ditches,  will  or  will  not  be  equal  to  any  da- 
mages that  he  will  sustain  thereby ;  and  if  such  benefits  shall  be  cer- 
tified not  to  be  equal  to  the  damages,  the  jury  shall  assess  the  dama- 
ges, which,  in  their  judgment,  will  be  sustained  therefit)m  by  such 
owner,  and  certify  the  same,  in  like  manner.  Every  such  inquisition 
ahall  be  signed  by  all  the  jurors,  and  delivered  to  the  justice.^® 

$  7.  Upon  payment  of  the  damages  assessed  by  the  jury,  and  the  AppKcMt 
costs  of  such  assessment,  or  if  no  damages  shall  have  been  found  by  onivkb. 
them,  upon  payment  of  the  costs  of  the  proceedings,  and  the  delivery 
of  the  certificate  of  the  jury  to  the  justice,  it  shall  be  lawful  for  the 
person  applying  for  such  summons,  to  enter,  with  his  servants,  teams, 
carriages,  and  other  necessary  implements,  upon  such  lands,  and  then 
and  there  to  cut  and  open  such  ditch  of  ditches  as  were  designated  on 
the  said  map,  according  to  the  plan  and  dimensions  therein  specified 
and  adopted  by  the  jury,  not  deviating  materially  fi-om  such  dimen- 
sions.*'' 

S,  8.  After  such  ditch  or  ditches  shall  have  been  opened,  it  shall  iKtociMr 
be  lawful  for  the  said  applicant,  his  heirs  and  assigns  forever  tberer 
after,  firom  time  to  time,  as  it  shall  become  necessary,  to  enter  upon 
the  lands  through  which  such  ditch  or  ditches  shall  have  been  opened, 
fi>r  the  purjpose  of  clearing  out  and  scouring  the  same;  and  then  and 
there  to  clear  out  and  scour  such  ditch  or  ditches,  in  such  manner  as 
to  preserve  the  original  length,  depth,  and  width  thereof.*^ 

S  9.  Any  person  who  shall  dam  up,  obstruct,  or  in  any  way  injure  Tenahy  for 
any  ditch  or  ditches  so  opened,  shall  be  liable  to  pay  to  the  person  '^^^^ 
owning  or  possessing  the  swamp,  bog,  meadow,  or  other  low  land, 
fi>r  the  draining  of  which  such  ditch  or  ditches  Aa3l  have  been  open- 
ed, double  the  damages  that  shall  be  assessed  by  the  jury  for  such  in- 
jury ;  and  in  case  of  a  seccHxl  ojfience  by  the  same  person,  treble  such 
damagefl.*' 

$  10.  The  justice  before  whom  any  proceedings  sh^U  be  had  under  Map,  tec.  to 
this  Tide,  shall  cause  the  map  delivereid  by  the  applicant,  and  the  in-  ^ 
quisition  of  the  jury  which  he  shall  certify  to  have  been  taken  before 

IX  -  -  -    —  ^     -  ■    . -  .  . 
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Tnun.  hiBi^  tal»  filed  in  tlw  cleik's  oflke  of  tke  town  iriMnin  Hm 

akidl  bft  siiiHitod,  to  be  kapt  iu  the  eeid  office  as  a  recoidof  thep» 
oeedingi  betweea  the  pertiee.^ 


TITLE  XVn. 

GENERAL  MISCELLANEOUS  PROVISIONS  CONCERNING  SUITS  AND 

PROCEEDINGS  IN  CIVIL  CASES. 

8bc.  1.  Penalty  for  fiiing  in  luune  of  another  without  eooaent. 
t.  Joion  and  oAeera  not  to  be  diaqiialilled  in  eertaia  caaea. 
8»  Fiae  <m  akerifi»  fte.  for  not  cxeoitinf  pcoeeaa  in  apeeial  pioeeadinp. 
4.  When  finea  may  be  imposed  on  jnrora  for  de&uH. 
6.  Sherifla  and  other  offieera  to  attend  certain  jnriety  fte.;  fine  for  Be^eet 

6.  Notice  of  fine  ta  be  giTen  to  peraon  fined. 

7.  When  delinqnency  and  fine  to  be  certified  to  common  pleas, 
e.  Proceedings  te  coUeet  ihe. 

9.  OAeen  enpowend  to  take  bail»  Im.  ntyadminiater  oaths. 

10.  When  notices  may  be  printed  in  newspaper  of  another  coonty. 

11.  Oaths  to  be  administered  by  certain  dBcers  in  certain  cases. 

15.  Oflkial  certificate  of  paper  not  being  foond,  how  6r  eridsnee. 
18.  Suits  by  the  people,  subject  to  all  laws  relating  to  private  suite. 
U.  Costs  of  SQchauita  how  to  be  certified  and  paid. 

16.  DitMH—  and  owthwry  in  ciTil  caaea»  abiJiahed. 

16.  Trespass  on  the  case  may  be  brought  for  certain  trespasses. 

17.  Copy  of  certain  suggestions  to  be  serFod  on  ndrcrse  party. 

18.  Tenth  of  saggestion  how  to  be  tried,  Ite. 

19.  Fkrty  nuJcing  suggestion  may  be  non-suited,  Itc. 

20.  Cases  when  defendant  may  tender  debt  or  damages. 
tll^ 92l  Blfect of tcndeir, if ibvnd euficlent 

fiS.  Tender  when  accqited,  to  be  deducted  iram  recoreiy,  kc 
t4  it  16.  PMceedings  to  compel  testimony  on  motions  in  supremecourt. 
91.  INsehiiging  janes  of  iaqairy,  he,  ia  special  cases,  Ac 
97.  M^orityofofli^era,lto.mayactuponmee!tiiigofaU. 

9B,  29  ft  80.  Proceedings  to  collect  suiplus  arising  firam  sale  of  tazea,  paid  to  superrifor. 
.  81.  Futicular  number  of  days  between  teste  and  return  of  process. 
A  Attachments  against  sheriffs  neglecting  to  return  certain  wanraiils. 
9i*  Bonda  required  by  law,  when  deemed  suflieient 
81  When  defects  therein  may  be  amended. 
86.  Judgmenta  rendered  before  diTiaion  of  a  conn^,  how  executed. 

96.  When  defendants  imprisoned  to  be  charged  in  esEecntion. 

97.  When  and  how  to  be  discharged;  effect  thereofl 

88.  Certain  transcripts  to  be  obtained  from  United  States  court  ia  New-Yoik. 
^   89.  To  be  entered  in  his  docket  by  deik  of  supreme  court  in  New- York. 

40.  To  be  seat  to  clerks  at  Albany  and  Utiea;  and  entered  by  them* 

41.  l^anscripta  from  United  States  court  at  Utica,  to  be  obtained. 
4fL  TobetiaasciibedandsenttoAIbaByaadNew^Yoik. 

48.  Such  transcripts  to  be  obtained  hereafter  and  sent,  &c. 
44.  Dockets  in  what  books  to  be  entered. 
46*  ESzpense  of  procuring  transcripts,  &c.  how  paid. 
46.  Fcetf  for  searches  and  copiea  of  such  transcripts. 

dehig,  &e.  S  !•  Ererj  penon  who  shall,  for  vexation  and  trouble^  or  roali' 
in  name  of  ^jiyygij^^  cMm  ot  procufo  any  other  to  be  arrested,  attached,  or  in  an; 
way  proceeded  against,  by  any  process  or  proceeding  at  law  or  in 
^uity,  or  in  any  other  manner  prescribed  by  law,  to  answer  to  tb^ 
suit  or  prosecutipn  of  any  person,  without  the  consent  of  such  peraoDi 
or  where  there  is  no  sudi  person  known,  shall  forfeit  to  the  persofi  ^ 

(90)  Uwaof  10ie,p.  19B^«& 
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msmMj  attadied  or  proceeded  agBiut,  treble  ttie  iaxxmgBB  and  ex-  titlbit. 
pcDsee^  which,  hf  any  verdict,  shall  be  finind  to  haye  been  aostained  ^^^^V^^ 
and  incurred  bjr  him ;  and  aball  forfeit  to  the  peraon  in  wfaoae  nana 
0iiGh  arrest  or  proceeding  was  had,  two  hundred  and  fifty  ddkrs ; 
and  shall  be  deemed  gnilty  of  a  misdemeanor,  punishable,  on  convic- 
ticm,  by  imprisonbient,  for  a  time  not  exceeding  rix  mcmths.^' 

S  t.  No  inhabitant  of  any  town,  city  or  county,  shall  be  disqualifi-  ^^^j^ 
ed  as  a  juror  or  witness  in  any  cause  brou^t  to  recover  any  penalty  qaftu^mi* 
or  forfeiture,  on  the  ground  that  such  penalty  or  forfeiture  is  to  be  ap- 
plied for  tbe  benefit  of  such  town,  city  or  county,  or  for  tho  benefit  of 
the  poor  tiiereof;  nor  shall  any  officer,  (m  such  ground,  be  disqualified 
fifom  serving  any  process  for  the  summoning  of  a  jury  in  sudb  eause.^' 

Si.  Ereiy ' dieri£^  constable,  mardial  or  other  oflker,  towhomFte«Mdi» 
shall  be  cBrected  and  delirered  any  attachment,  summons,  precept  to  ipwiaicuL 
sttjamon  «  jury,  warrant  to  apprehend  a  witness  or  any  other  person, 
or  any  other  process  authorised  by  law  to  be  issifed  by  a  circuit  ju^e, , 
supreme  court  commissioner,  judge  of  county  courts,  or  justice  of  the 
peace,  in  any  special  proceeding  or  matter  before  such  judge,  commis- 
sions or  justice,  except  civil  suits  before  justices  of  the  peace,  shall 
executo  such  process,  as  therein  commanded,  and  for  any  wilfiil  neg- 
lect so  to  do,  may  be  fined  by  the  officer  issuing  the  same,  in  a  sum 
not  exceeding  twenty-five  dollars.^ 

S  4.  When  any  person  shall  have  been  personally  summoned  to  ^S;^"'^ 
attend  as  a  juror,  to  inquire  into  any  matter  or  thing,  or  to  hear  and 
try  any  controversy,  in  any  special  proceeding  or  matter  specified  in 
the  last  section,  and  shall  wilfully  neglect  to  attend  in  obedience  to 
such  summons,  he  may  be  fined  by  the  officer  issuing  the  same,  in  a 
sum  not  exceeding  twenty-five  dollars.  But  this  section  shall  not  ex^ 
tend  to  any  case  where  special  provision  is  made  by  law,  for  punish- 
ing the  default  of  any  juror.*^ 

S  5.  When  any  sherifT,  constable  or  other  officer,  who  shall  have  shviA,  &e. 

,.1  •I'll  .to  attwid  cer 

summoned  any  jury,  m  the  cases  mentioned  m  the  two  last  sections,  taiDjanm. 
diall  be  required  by  the  officer  issuing  such  summons,  to  attend  such 
jury  and  take  charge  of  them,  he  shall  be  bound  to  do  so ;  and  for  any 
wilful  neglect  to  obey  such  order,  or  for  any  misconduct  while  attend- 
'  ing  such  jury,  by  which  the  rights  or  remedies  of  any  party  to  such 
proceeding  may  be  impaired  or  prejudiced,  such  sheriff,  constable 
or  other  officer  shall  be  liable  to  be  fined  by  the  officer  before  whom 
such  jury  shall  have  appeared,  in  a  sum  not  exceeding  twenty-five 
dollars. 

S  6.  Upon  such  fine  being  imposed  in  any  of  the  cases  herein  before  Notie*  of 
specified,  notice  thereof  shall  be  given  to  the  person  fined,  to  the  end  ^' 
that  he  may  render  any  excuse  to  the  officer  imposing  the  same,  or 
show  cause  why  such  fine  should  be  remitted. 

(21)lR.L.i>.174,§10.    (22) Lawt oflSar, p. as. 
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T1TL1S 17.  ^  7.  If  no  such  excuse  be  rendered,  or  cause  siiown,  within  thntjr 
^^X!^  days  after  the  service  of  such  notice,  and  such  fine  diall  not  have  beso 
hceertilM  tojemitted  by  the  oflteer  imposuur  the  same,  such  officer  shall  make  a 
pieM.  special  return  of  the  delinquency  or  misccmduct  f<»r  which  such  fine  was 
imposed)  .with  the  amount  thereof^  to  the  next  court  of  common  pleas 
of  the  county  in  which  such  delinquent  shall  reside.^ 

HoweoUaet-  $  8.  The  clork  of  the  court  to  which  sudi  return  shall  be  made, 
shall  deliver  a  copy  thereof  to  the  district  attorney  of  the  coonty,  widi 
c<q>ies  of  Uie  minutes  of  fines  imposed  by  such  court,  and  in  the  aame 
manner;  which  shall  be  collected,  and  may  be  remitted  or  mittgaied, 
in  the  same  manner  as  fines  imposed  by  courts  of  record,  upon  defiuih- 
ing  jurors. 

o^iacsr-      $9.  Whenever  SUV offioor  IB  authorised OT  lequuTed  by  Isw  to  tike 

IJUB  GUM* 

any  sureties  or  bail,  or  to  approve  any  sureties  or  boil,  he  shall  be  au- 
thorised to  administer  an  oath  to  every  person  who  shall  beoAied  as 
such  bail  or  surety,  to  ascertain  his  sufficiency. 

Notie«f  in        S  10.  Whenever  a  notice  or  other  proceeding  is  required  by  anj 
Mwsptpm.  g^^yjg  ^  ^  published  in  a  newspaper  of  any  particular  county,  if 
there  be  no  nlswspaper  published  in  such  county,  sudi  notice  or  pro- 
ceeding may  be  published  in  a  newspaper  of  an  adjoining  county. 

cwtainoatiM  ^  11.  Whenever  application  shall  be  made  to  the  commissionerB 
of  the  land-office,  the  canal  board,  canal  commissioners,  or  any  of 
them,  or  to  any  other  public  officer,  to  do  any  act  in  an  official  capa- 
city, and  such  board  or  officer  shall  require  information  or  proof,  to 
enable  them  or  him  to  decide  on  the  propriety  of  doing  such  act,  such 
information  or  proof  may  be  required  to  be  given  by  affidavit,  and  any 
member  of  such  board,  or  such  officer,  may  administer  all  necessary 
oaths  for  that  purpose. 

Certain  pA.       S  12.  Whenever  any  officer  to  whom  the  legal  custody  of  any  doctt- 
Mta^'^'Ti-   ment  or  paper  shall  belong,  shall  certify,  under  his  official  seal,  that 
he  has  made  diligent  examination  in  his  office  for  such  paper,  and 
tliat  it  cannot  be  found,  such  certificate  shall  be  presumptive  evidence 
of  the  facts  so  certified,  in  all  causes,  matters  and  proceedings,  in  the 
same  manner  and  with  the  like  effect,  as  if  such  officer  had  personal- 
ly testified  to  the  same  in  the  court  or  before  the  officer,  before  whom 
such  cause,  matter  or  proceeding  may  be  pending, 
snittbythe      S  13.  Every  suit  or  proceeding  in  a  civil  case,  instituted  in  the 
^^^^'       name  of  the  people  of  this  state,  by  any  public  officer  duly  authorised 
for  that  purpose,  shall  be  subject  to  all  the  provisions  of  law  respect- 
ing similar  suits  or  proceedings,  when  instituted  by  or  in  die  name  of 
any  citizen,  except  where  provision  is  or  shall  be  otherwise  express- 
ly made  by  statute ;  and  in  all  such  suits  and  proceedings,  the  people 

of  this  state  shall  be  liable  to  be  non-suited,  and  to  have  judgments  of 

^^_^_^^_^^^^^^^^^^    ^ I 

(28)Lawiofl»7,p.2a. 


con* 


CBAP.  Tin.]        THE  STATE  OF  NEW-YORK.  553 

non-proM  or  of  discontinuance  entered  against  them,  in  the  same  ca-  i'itle  it.  , 
4M8,  in  like  manner  and  with  the  same  efiect,  as  in  suits  brought  by  ^^^^v-^ 
citizens,  except  that  no  execution  shall  issue  thereon. 

S  14.  Whenever  costs  shall  be  adjudged  against  the  people  of  this  ^^  ^"^ 
state,  in  anj  ciril  suit  or  proceeding  instituted  by  any  oflScer  duly 
authorised  for  that  purpose,  it  shall  be  the  duty  of  the  comptroller  to 
draw  on  the  treasurer  for  the  amount  thereof,  upon  the  production  of 
an  authenticated  copy  of  the  record  of  judgment,  or  of  the  order  ad- 
judging such  costs,  with  a  taxed  bill  thereof,  and  upon  a  certificate  of 
the  attorney-general,  that  such  suit  or  proceeding  was  duly  instituted, 
as  by  law  required. 

S  15.  The^ action  of  detinue  is  hereby  abolished;  and  all  process  Detinoe uui 
and  proceedings  to  outlaw  any  defendant  in  a  civil  action,  are  also  °"  ^^'^^ 
hereby  abolkhed. 

S  16.  Where  by  the  wrongful  act  of  any  person,  an  injury  is  pro-Tratpaaoo 
duced  either  to  the  person,  personal  property,  or  rig^it^^f  another,  or 
to  his  servant,  child  or  wife,  for  which  an  action  of  trespass  may  by 
law  be  brought,  an  action  of  trespass  on  the  case  may  be  brought  to 
recover  damages  for  such  injury,  whether  it  was  wilful,  or  accompa* 
nied  by  force  or  not ;  and  whether  such  injury  was  a  direct  and  im- 
mediato  consequence  from  such  wrongful  act,  or  whether  it  was  conse- 
quential and  indirect. 

S  17.  Whenever  a  suggestion  shall  be  made  upon  the  record,  or  in  c«rtab  mg. 
any  stage  of  the  proceedings,  in  any  cause,  which  the  adverse  party  iTMtf?^'' 
ahall  have  a  right  to  controvert,  a  copy  of  such  suggestion  shall  be     ,        i  '^ 
served  upon  such  adverse  party,  or  his  attorney,  in  the  same  manner 
as  other  pleadings,  and  such  partfr  may  plead  thereto,  according  to 
the  practice  of  the  court,  in  the  same  manner  and  within  the  same 
time,  as  to  declarations. 

S  18.  If  an  issue  of  iact  be  joined  upon  any  such  suggestion,  the  Trial  than- 
same  shall  be  tried  and  judgment  rendered  thereon,  as  on  other  issues ;  °°*  ^^ 
and  if  a  de&ult  be  taken  against  the  party  who  ought  to  have  pleaded 
to  the  same,  or  if  judgment  upon  demurrer  or  otherwise,  be  rendered 
against  such  party,  a  writ  of  inquiry  shall  issue  to  ascertain  the  truth 
of  such  suggestion,  unless  otherwise  ordered  by  the  courf ;  upon  which 
the  same  proceedings  and  judgment  shall  be  had,  as  upon  writs  of  in- 
quiry in  personal  actions  to  assess  damages. 

S  19.  The  party  making  such  suggestion  may  be  non-suited,  and  other  pro- 
may  have  judgment  of  fion-pros  or  discontinuance  entered  against  him, 
for  the  sanoe  causes  and  in  the  same  cases,  as  in  suits  at  law. 

$  20.  When  any  action  at  law  shall  be  commenced,  for  the  reco-  c««ji  for  ten- 
very  of  a  sum  certain,  or  which  may  be  reduced  to  certainty  by  cal-  damageS/^ 
culation,  or  for  a  casual  or  involuntary  trespass  or  injury,  the  defen- 
dant, in  any  stage  of  the  proceedings,  before  trial  in  such  causes,  or 
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TITLE  17.  3  S3.  Whenever  a  bond  is  or  shall  be  required  by  law  to  be  giren 
^*^"?''"^^  by  any  person,  in  order  to  entitle  him  to  any  right  or  privilege  coi^ 
mfltei<»L^  ferred  by  law,  or  to  commence  any  proceeding,  it  shall  not  be  neces- 
sary for  such  bond  to  conform  in  all  req>ects  to  the  form  thereof  pre- 
scribed by  any  statute,  but  the  same  shall  be  deemed  su£Scient  if  it 
conform  thereto  substantially,  and  do  not  vary  in  any  matter,  to  the 
prejudice  of  the  rights  of  the  party,  to  whom  or  for  whose  benefit 
such  bond  shall  have  been  given. 

AnModing  S  34.  Whenever  such  bond  shall  be  defective  in  any  respect,  the 
d«icci4  uicM-  court,  oflScer  or  body  who  would  be  authorised  to  receive  the  same,  or 
to  entertain  any  proceedings,  in  consequence  of  such  bond,  if  the  same 
had  been  perfect,  may,  on  the  application  of  all  the  obligors  therein, 
amend  the  same  in  any  respect ;  and  such  bond  shall  thereupon  be 
deemed  valid  from  the  time  of  the  execution  thereof. 

S  35.  Where  any  county  has  been  or  shall  be  divided,  any  jodg- 
ment  that  may  have  been  recovered  previous  to  such  division,  or  after 
such  division  upon  any  proceedings  instituted  previous  thereto,  in  the 
court  of  common  pleas  of  such  county,  or  before  any  justice  of  the 
peace  thereof,  may  be  collected  by  execution  to  be  issued  to  the  dieriff 
of  the  county  where  such  judgment  shall  have  been  rendered,  or  to  a 
constable  thereof,  as  the  case  may  require,  who  shall  execute  the 
same,  in  the  same  manner  as  if  sudi  division  had  not  been  made ;  and 
such  judgments  may  be  revived,  and  the  like  proceedings  may  be  had 
thereon,  as  if  such  county  had  not  been  divided. 

S  36.  When  any  defendant,  at  the  time  judgment  shall  be  render- 
ed against  him,  in  any  court  of  record,  shall  be  in  the  custody  of  a 
sheriff  or  other  officer,  either  upon  process  in  the  suit  in  which  such 
judgment  shall  have  been  rendered,  or  upon  being  surrendered  in  dis- 
charge of  bis  bail  in  such  suit,  the  plaintiff  in  such  judgment  shall 
charge  such  defendant  in  execution  thereon,  witliin  three  months  after 
the  last  day  of  the  term  next  following  that  at  which  such  judgment 
shall  have  been  obtained.  And  where  any  defendant  shall  be  in  cus- 
tody upon  a  surrender  in  discharge  of  his  bail,  made  after  a  judgment 
obtained  agsdnst  him,  and  such  bail  shall  be  thereupon  exonerated,  the 
plaintiff  in  such  judgment  shall  charge  such  defendant  in  execution 
thereon,  within  three  months  after  such  surrender,  or  if  an  execution 
against  the  property  of  such  defendant  shall  have  been  issued,  within 
three  months  after  the  return  day  of  such  execution.^ 

§  37.  If  any  plaintiff  shall  neglect  so  to  charge  any  defendant  in 
execution,  as  required  in  the  last  section,  such  defendant  may  be  dis- 
charged from  custody  by  a  supersedeas  to  be  allowed  by  any  judge  of 
the  court  in  which  such  judgment  shall  have  been  obtained,  unless 
good  cause  to  the  contrary  be  shown ;  and  after  being  so  discharged, 


Friaouen 
when  to  be 
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execution. 
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such  defendant-shall  not  be  liable  to  be  arrested  upon  any  execution  title  n. 
vkich  shall  be  issued  upon  such  judgment.**  v^v^i/ 

S  38.  It  shall  be  the  duty  of  the  clerk  of  the  supreme  court  in  the  Tramenpti 
city  of  New- York,  within  six  months  after  this  Title  shall  take  eflfect  uife  stSS* 
as  a  law,  to  procure  from  the  clerk  of  the  district  court  of  the  United  ^^' 
States,  for  the  southern  district  of  New-York,  a  certified  copy  of  the 
dockets  of  all  judgments  rendered  in  that  court,  or  in  the  circuit  court 
of  the  United  States,  for  that  district,  and  docketed  since  the  first  day 
of  January  one  thousand  eight  hundred  and  thirty. 

S  39.  The  said  clerk  of  the  supreme  court,  shall  inmiediately  cause  To  be  eoter^ 
the  same  to  be  transcribed  into  proper  books,  in  the  same  manner  in  dockttef  ^ 
which  dockets  of  judgments  rendered  in  courts  of  record  in  this  state 
are  in  this  act  directed  to  be  entered,  leaving  proper  blanks  in  such 
books,  to  add  transcripts  of  future  judgments,  in  the  manner  herein 
after  prescribed. 

S  40.  Upon  completing  such  transcript,  and  within  one  month  af-TobeaeDtto 
ter  he  shall  have  obtained  such  certified  copy  as  herein  directed,  the  buy  ami 
siud  clerk  shall  transmit  such  copy  to  the  clerk  of  the  supreme  court 
residing  at  Albany,  who  shall  immediately,  in  like  manner  as  herein 
before  directed,  cause  the  same  to  be  transcribed  in  proper  books ;  and 
within  one  month  after  receiving  such  copy,  shall  transmit  the  same 
to  the  clerk  of  the  supreme  court  in  Utica,  who  shall  in  like  manner 
transcribe  the  same  into  proper  books. 

S  41.  It  shall  be  the  duty  of  the  clerk  of  the  supreme  court  in  Utl-  TruMen^ 
ca,  within  six  months  after  this  Title  shall  take  effect  as  a  law,  to  pro-  e^nrt  at 
cure  from  the  clerk  of  the  district  court  of  the  United  States,  for  the 
northern  district  of  New-York,  a  certified  copy  of  the  docket  of  all 
judgments  rendered  and  docketed  in  that  court,  either  as  a  district 
court  or  as  a  circuit  court,  since  the  first  day  of  January  one  thousand 
eight  hundred  and  thirty. 

S  42.  The  said  clerk  shall  transcribe  such  dockets  in  proper  books,  to  bo  tran- 
and  in  the  same  manner  in  which  dockets  of  judgments  rendered  in  n^vfcc^"** 
the  southern  district  of  New-York  are  hereby  directed  to  be  entered ; 
and  shall  within  one  month  after  obtaining  such  copy,  transmit  the 
same  to  the  clerk  of  the  supreme  court  in  Albany,  who  shall  in  like 
manner  transcribe  such  copy  into  proper  books ;  and  within  one  month 
after  the  receipt  of  such  copy,  shall  transmit  the  same  to  the  clerk  of 
the  supreme  court  in  New- York,  to  be  in  like  manner  transcribed  in- 
to proper  books. 

S  43.  At  the  respective  times  when  the  clerks  of  the  supreme  court  saeb  tran- 
in  New-York  and  Utica,  are  by  law  required  to  transmit  certified  co-  SS*to*S*' 
pies  of  dockets  of  judgments  in  the  said  court,  they  shall  respectively®***""*^'*"' 
procure  firom  the  clerk  of  the  district  court  of  the  United  States  of  that 

(25)  1  R.  L.  p.  S53,  §  12. 
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YITL&17.  district  in  iH^ich  thej  reside,  certified  copies  of  all  dockets  of  judg- 
^•^^^^^^  xnents  rendered  in  such  district  courts  or  in  the  circuit  court  of  such 
district,  and  docketed  since  the  last  certified  copies  of  such  dockets 
were  obtained ;  they  shall  respectively  transcribe  such  copies  into  the 
books  provided  as  herein  before  specified,  and  shall  transmit  such  co- 
jMos  to  the  clerk  of  the  supreme  court  at  Albany,  to  be  in  like  man- 
ner transcribed  by  him,  and  when  so  entered,  to  be  transmitted  by 
him  to  the  clerk  o(  the  supreme  court  in  New* York,  or  to  the  clerk  of 
that  court  in  Utica,  as  the  case  may  be,  who  shall  respectively  tran- 
scribe the  same  in  the  books  herein  before  specified. 

Bnt«riii(  ^  44.  The  docket  of  judgments  rendered  in  the  southern  and  north- 

em  districts,  shall  be  entered  in  the  same  books,  noting  in  the  margin 
of  such  dockets  respectively,  the  court  in  which  such  judgments  were 
rendered. 

ExpeDMf  S  45.  The  expense  of  procuring  the  certified  copies  of  dockets  of 
ow  pai .  j^^^Qi^^  ^  herein  required,  of  transcribing  the  first  of  the  said  cer- 
tified copies  which  shall  be  so  procured,  of  procuring  the  necessary 
books  for  that  purpose,  and  of  the  postage  of  the  several  copies  whidi 
shall  be  transmitted  as  herein  required,  shall  be  paid  out  of  the  treasu- 
ry, on  being  audited  and  allowed  by  the  comptroller. 

F6M  for  S  46.  The  clerks  of  the  supreme  court  shall  be  entitled  to  the  same 

fees  for  searches  and  for  certified  copies  from  any  of  the  dockets  so 
entered  by  them,  as  are  allowed  by  law  for  similar  services  in  respect 
to  dockets  of  judgments  rendered  in  the  supreme  court. 


CHAPe  IX. 

Of  the  Writ  of  Habeas  Corpus ;  of  Writs  of  Error, 
Appeals,  Informations,  and  Proceedings  com- 
menced by  any  Special  Writ. 


Title  l.-*-Of  the  writs  of  habeas  corpus  and  certiorari,  in  certain 
TiTJLB  2. — ^Of  proceedings  by  scire  facias,  by  information  in  certain  ca- 
ses, mandamus,  prohibition,  and  ad  quod  damnum. 
Title  3. — Of  writs  of  error,  and  appeals. 


TITLE  I. 

OF  THE  WRITS  OF  HABEAS  CORPUS  AND  CERTIORARI,  IN  CERTAIN 

CASES. 

Art.  1. — Of  the  writ  of  habeas  corpus,  to  bring  up  a  person  to  testify,  or  to  antwer  in 

certain  cases. 
Art.  2. — Of  the  writs  of  habeas  corpus  and  certiorari,  when  isstied  to  inqciirt  ioto  the 

cause  of  detention. 
Art.  3- — Genera]  provisions. 
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ARTICIiB  VIRST.  AET.  1. 

<^tke  WrUqf  Habeas  Ct^Tf^^  to  Iring  ^ 4i  Pw$aH  to  ttstify^^^^"'^^^ 

or  to  oMwer  in  certain  Caees. 

flkc  1.  HdbMtf  •ovpiit  tol^ringmp  priioaen to  tMtiiy. 
8.  Application  tlienefor  how  to  be  uuule  and  Tenfied. 
8.  OfEcen  who  are  aathoriied  to  aUow  writ. 
4.  May  be  had  in  cnha  before  jvatioea,  in  eeilain  ciaea. 
•    &  Pnaonen  in  eKeevtion,  Ice.  to  be  remanded. 
0.  Whenwrit  to  iaaue  to  take  fiigitiTea  from  service. 

7.  ^roof  neeeaiary  to  entitle  to  writ 

8.  Sheiiffhow  to  ezeeate  writ. 

9.  Proceedings  on  hearing  ehdm. 

10.  Fogitlre  when  to  be  discharged;  penalty  oa  claimant. 

11.  How  and  when  ctoimawt  entitled  to  take  fogitire. 

12.  Authority  <rf' claimant  under  certificate. 

It.  Fees  and  expenses  to  be  paid  by  ekimant;  wfaea. 

14.  Penalty  on  justicesy  ftc.  gnmting  process  to  aixest  (hgitiyes,  Ike. 

15.  FngitiTe  entitled  to  writ  of  homine  replegiando. 

16.  Security  when  to  be  gi?«&  by  fogitiTB. 

17.  Proceedings  on  habeas  coipus  suspended. 

18.  Fugitive  not  to  be  taken,  &c.  except  as  herein  authorised. 

19.  Penalty  ibr  taking,  attempting  to  remore,  Ike.  iugitiT«. 
2IK  Peadty  on  officers  for  not  obeying,  Ico.  habeas  coipua. 

SxcTioN  1 .  Every  court  of  record  shall  have  power,  upon  the  ap-  Hab«u  cor. 
plication  of  any  party  to  any  suit  or  proceeding,  civil  or  crumnal, '*"*****^^' 
pending  in  such  court,  to  issue  a  writ  o[  habeas  corpus^  for  the  pur- 
poee  of  bringing  before  the  said  court,  any  prisoner  who  may  be  de- 
tained in  any  jail  or  prison  within  this  state,  for  any  cause  except  a 
sentence  for  a  felony,  to  be  examined  as  a  witness  in  such  suit  or  pro- 
ceeding, in  behalf  of  the  party  making  the  application. 

S  2.  Every  such  application  shall  be  verified  by  affidavit,  and  shall  ^^j^^^^*"" 

state,  nad^ 

1.  The  title  and  nature  of  the  suit  or  proceeding,  in  regard  to 
which  the  testimony  of  such  prisoner  is  desired :  and, 

2»  That  the  testimony  of  such  prisoner  is  material  and  necessary 
to  such  party,  on  the  trial  or  hearing  of  such  suit  or  proceeding,  as  he 
18  advised  by  counsel,  and  verily  believes : 

If  the  application  be  made  by  the  attorney-general  or  the  district 
attorney,  it  shall  not  be  necessary  to  swear  to  such  advice  or  coun- 
sel. 

S  3.  Such  writ  may  also  be  issued  by  the  chancellor  or  any  jus-  ofBcanwh* 
tice  of  the  supreme  court,  or  any  officer  authorised  to  perform  the  du-  wnt.*  *** 
ties  of  such  justice,  upon  the  like  application  of  a  party  to  any  suitor 
proceeding  pending  in  a  court  of  record,  or  pending  before  any  officer 
or  body  who  may  be  authorised  to  examine  witnesses,  in  any  suit  or 
proceeding. 

S  4.  Such  writ  may  also  be  issued  by  any  of  the  officers  aforesaid,  ^h«o  i"  a«» 
upon  the  application  of  a  party  to  a  suit  before  any  justice  of  thebernrejusu- 
peace,  to  bring  any  prisoner  confined  in  the  jail  of  the  same  counly, 
or  the  county  next  adjoining  that  where  such  justice  may  reside,  be- 
fore such  justice,  to  be  examined  as  a  witness. 


CCB. 
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TITLE  h      ^5.  Whenever  any  person  shall  be  in  execution  on  any  ciyil  pro- 


c«rtaio  ri-  ^^®^'  ^^  committed  on  any  criminal  charge,  and  a  hdbeaa  corpu$ 
MjjMntobe  shall  be  issued  to  bring  the  body  of  such  prisoner  before  any  court  to 
testify,  or  to  answer  for  any  contempt  or  any  other  matter,  and  it  be 
returned  upon  the  writ,  that  the  prisoner  is  charged  in  execution,  or 
committed  as  aforesaid,  he  shall  be  remanded,  after  having  testified; 
and  if  any  order  or  commitment  be  made  against  such  prisoner,  be 
shall  be  so  committed  to  the  prison  from  which  he  was  taken.* 

Writ  to^toka^  S  6.  Whenever  any  person  legally  held  to  labor  or  service  in  any 
MTTic*.  state  or  territory  of  the  United  States,  shall  escape  into  this  state,  the 
person  entitled  to  the  services  of  such  fugitive,  or  the  agent  of  sacb 
person  duly  authorised  by  him,  upon  making  due  proof  of  such  title, 
to  any  court  or  officer  authorised  to  issue,  writs  of  habeas  carfw 
under  the  second  Article  of  this  Title,  shall  be  entitled  to  a  writ  of 
fuxbeas  carpus  J  to  be  directed  to  the  sheriff  of  the  county  where  such 
fugitive  shall  be,  commanding  such  sheriff  to  take  the  body  of  such  fu- 
gitive, and  have  him  before  the  court  or  c^cer  issuing  such  writ,  on 
a  day  therein  to  be  specified,  to  answer  to  such  claim. 

pjqpf  roqair-      g  7.  The  proof  to  entitle  any  person  to  such  Writ,  shall  be  by  affi- 
davit, setting  forth  minutel/  and  particularly  the  ground  of  such  claim 
to  the  services  of  such  fugitive,  the  time  of  the  escape  of  such  fugitire, 
^  and  where  he  then  is. 

I  Duty  ofdio-      §  8.  The  sheriff  to  whom  such  writ  shall  be  directed  and  deliver* 

I  nil*  i»       L 

ed,  shall  execute  the  same,  by  arresting  and  taking  the  body  of  sach 
fugitive,  and  bringing  him' before  the  officer  or  court  before  whom  such 
writ  shall  be  returnable. 
I  ProeMding*       §  9,  Such  officor  or  court  shall  proceed  to  hear  the  alleirations  and 

on  Iwaniig*  ^  -  ^  . 

proofii  of  the  parties ;  and  shall,  if  required,  allow  a  reasonable  time 
to  either  par^,  to  procure  further  necessary  proof;  and  in  such  case, 
shall  commit  such  fugitive  to  the  custody  of  the  sheriff  of  the  cooo^) 
for  safe  keeping ;  or  may  take  a  bond,  in  such  penalty  as  shall  be 
deemed  satisfactory,  with  sufficient  sureties,  to  the  person  claiming  the 
services  of  such  fugitive,  conditioned  that  such  fugitive  shall  appear 
before  such  court  or  officer,  at  the  time  and  place  therein  specified, 
to  abide  the  order  and  decision  of  such  court  or  officer,  in  relation  to 
such  claim. 

DbchATgeof  5  10,  If  upon  the  hearing  of  the  parties,  such  court  or  officer  shall 
be  satisfied  that  the  person  claiming  the  service  of  such  fugitive,  is 
not  entitled  thereto,  such  fugitive  (^all  be  discharged ;  and  the  per- 
son making  such  claim,  shall  forfeit  to  such  fugitive,  one  hundred 
dollars,  and  such  fugitive  shall  also  be  entitled  to  recover  of  such 
person,  the  costs  and  expenses  incurred  by  him,  and  the  damages  he 
may  have  sustained. 

(1)  1  R.  L.  p.  426,  §  20. 
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0 

2  1 1.  If  it  shall  appear  that  the  person  making  such  claim,  is  en-    a'^'J'-  i- 
titled  to  the  services  of  such  fugitive,  the  court  or  officer  before  whom  ^^^"^^"^^^ 
such  hearing  shall  have  been  had,  shall  grant  to  such  claimant  a  cer-  <»^?°  i>y 
^tjficate,  stating  that  it  satisfactorily  appears  that  such  fugitive  (who 
'  shall  be  particularly  described  in  such  certificate,  by  his  name,  age, 
size,  and  personal  appearance,)  doth  owe  service  or  labor  to  the  per- 
son claiming  the  same,  naming  such,  person  and  his  place  of  resi- 
dence ;  and  thereby  allowing  such  person,  or  his  agent,  to  be  also 
named  in  such  certificate,  to  take  such  fugitive,  and  convey  him  to 
the  place  of  residence  of  the  person  entitled  to  his  labor  or  service ; 
and  such  fugitive  shall  thereupon  be  delivered  to  such  claimant,  or 
to  his  agent,  duly  appointed  to  receive  such'  fugitive. 

S  12.  Such  certificate  shall  authorise  the  person  having  the  same,  Authority 
to  remove  such  fifgitive  therein  named,  without  any  unnecessary  de- " 
lay,  through  and  out  of  this  state,  on  the  direct  route  to  the  place  of 
residence,  of  the  claimant  of  such  fugitive. 

S  13.  The  fees  and  expenses  incurred  in  any  proceedings  herein  Fee*  aod  ex- 
authorised,  shall  be  paid  by  the  person  claiming  the  services  of  any  ^^"^' 
such  fugitive,  before  any  writ  shall  be  allowed,  or  other  service  ren- 
dered, for  which  such  fee  shall  be  chargeable. 

S  14.  No  justice  of  the  peace,  magistrate,  or  other  officer  appoint-  certain  oa- 
ed  under  the  authority  of  this  state,  other  than  the  courts  and  officers  den  t^g^t 
herein  authorised  to  issue  writs  of  habeas  corpus^  shall  be  authorised  ^^"""^"^ 
to  grant  any  warrant  or  other  process,  to  arrest  any  person  alleged  to 
be  a  fugitive  from  labor  or  service;  or  to  grant  any  certificate  of  any 
proof  having  been  adduced,  of  the  title  of  any  claimant  to  the  services 
of  any  such  fugitive;  And  any  officer  violating  this  provision,  shall 
forfeit  five  hundred  dollars  to  the  party  aggrieved,  and  shall  be  deem- 
ed guilty  of  a  misdemeanor. 

S  16.  Notwithstandinfi:  such  writ  of  habeas  corpus  may  have  wntof  ho. 

.  mine  repln- 

been  issued  or  served,  such  fugitive  shall  bo  entitled  to  bring  his  writ  gi<uiao. 
of  homine  rqplegiando  against  the  person  claiming  the  services  of 
such  fugitive,  or  against  the  agent  of  such  person,  whether  such  fugi-  ^ 
tive  be  in  custody  by  virtue  of  a  writ  of  habeas  corpus^  or  not. 

S  16.  If  such  fugitive  be  in  custody,  it  shall  not  be  necessary  for  j!^""^^  "*" 
him  to  give  security  for  the  prosecution  of  the  writ  of  homine  reple- 
giando  ;  but  he  shall  not  be  delivered  J^m  custody  by  virtue  of  such 
writ,  without  having  given  the  security  required  by  law. 

$  17.  Upon  such  writ  of  homine  replegiando  being  brought,  all  JJl?***^ 
proceedings  upon  any  writ  of  habeas  corpus  that  may  have  been  is-  iy  tAJ^//?/) 
sued  to  apprehend  such  fugitive,  and  upon  any  other  process,  certifi-'^ '  ^ 

cate  or  proceeding,  authorising  the  caption  or  removal  of  such  fugi- 
tive, shdl  be  suspended,  until  final  judgment  shall  be  given  upon  such 
writ  of  hmnint  replegiando. 


TOI«.  II. 
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TITLE  I.  S  18.  No  person  claiming  the  service  of  any  such  fugitive,  or  the 
)!f^!C^  agent  of  such  person,  or  any  officer  or  other  person,  diall  take  or 
•faimt  talc  removo  such  fugitive  from  this  state,  or  shall  do  any  act  towards  such 


removal,  unless  authorised  so  to  do,  pursuant  to  the  provisiofas  of 
Article. 

rtnaitj.  S  19,  Every  person  violating  the  provisions  c^the  last  section,  and 

every  person  who  shall  remove  from  this  state,  or  attempt  so  to  re- 
move, any  such  fugitive  from  service  or  labor,  or  any  one  alleged  to 
be  such  fugitive,  under  any  pretended  certificate  granted  by  any  judge 
or  officer,  or  under  any  other  pretence  after  a  writ  of  homine  rqpie- 
giando  shall  have  been  brought,  and  before  judgment  thereon,  shall 
forfeit  five  hundred  dollars  to  the  aggriev^  party.        ' 

b!IS!^^'"'       S  20.  Whenever  any  writ  of  haheaa  carpus  shall  be  issued  pur- 
9^  suant  to  either  of  the  provisions  of  this  Article,  it  shall  be  the  duty  of 

the  officer  to  whom  the  same  shall  be  delivered,  to  obey  and  return 
such  writ,  according  to  the  oommandthereof,  in  the  manner  and  widi- 
in  the  time  prescribed  by  law;  and  every  officer  who  shall  refuse  or 
neglect  so  to  do,  shall  forfeit  to  the  people  of  this  state,  where  the 
writ  was  issued  upon  the  application  of  the  attomey*general  or  dis- 
trict attorney,  and  in  other  cases,  to  the  party  upon  whose 
tion  the  same  shall  have  issued,  the  sum  of  five  hundred  dcdlars. 

ARTICLB  SECOND. 

0/the  Writs  of  Habeas  Carpus  and  Certiorari^  when  issued  to 

inquire  into  the  cause  of  detention. 

Sbo.  XL.  Whs>  entitled  to  proteeate  raeh  rait 
28.  WlioBBayBOtpioteeitte  the  writ. 
28.  Applimtionlbr  writ  iMfw  and  to  whom  to  be  made. 

24.  Proof  required  wtieni^plicetion  made  in  another  ooonty* 

25.  Content!  ofpetition  for  writ,  and  liowTerified. 
28.  When  writ  to  be  granted;  and  witlMrat  delay. 

87.  Form  of  writ  of  habeas  oorpni. 

88.  Form  of  writ  of  certiorari. 

28.  When  write  to  be  deemed  niffieient 

80.  Duty  of  certain  jadget  to  urae  writ  in  certain  casea. 

81.  Penalty  on  courts  and  officers  reihsing  writ.  ♦ 
88.  Contents  of  letom  to  writ;  when  to  be  sworn  to. 

88.  Body  of  prisoner  to  be  brooght  up  on  habeas  corpus. 

84.  Attachment  for  disobedience  to  certiorari  or  habeas  corpus. 

86.  How  directed  and  exeevted  against  a  sheriff. 

86.  Prisoneralso  to  be  taken  and  broqg^  before  officer. 

87.  Officer  ezecvting  sittaehment  may  call  power  of  the  county. 

88.  On  rstnitt  of  writ,  officer,  &c.  to  impiire  into  detention,  Ifcc. 
88.  When  prisoner  to  be  discharged. 

40.  When  prisoner  to  be  remanded. 

41.  Prisoners  on  ciril  process,  when  to  be  disdiarged. 

42.  Legality,  &c.  of  certain  commitments  not  to  be  inquired  into. 
48.  ProceedingB  when  crinmud  commitment  is  irregalar. 

44*  Ptoceedings  when  prisoner  is  not  discharged  or  bailed. 
46.  Custody  of  prisoner  between  return  and  judgment  thereon. 

46.  VHien  and  what  notice  to  be  given  to  parties  interested. 

47.  When  notice  to  be  given  to  district  attorney. 

48.  E^ridcnce  against  return  and  in  its  support. 

49.  When  prisoner  need  not  be  brou|^t  up  on  writ. 

50.  When  certiorari  to  issue  instead  of  habeas  corpus . 
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Sec.  51.  Pn«Mdi^§i  OB  iittUA  to  eeitioxsii.  Ai^X.  S. 

68.  When  to  dJ«c)iaige  priaoner;  when  proceedinfi  to  tease.  ^^^N^"^^ 

9B.  Habeoe  oorpu  any  ktiio;  whea  ptaty  entitled  to  it 
04  Ik  M.  How  priionar  tmiled  on  oertioEMri 

66.  Evidence  to  entitle  him  to  discharge. 

97.  I&dbreiBg  writ  or  order  of  disehaige,  penaHy,  &e. 

68.  Officers  not  liable  for  obeying  writ  or  order  of  disehaige. 

6B.  Party  discharged  when  not  to  be  re-imprisoned;  when  he  may  be. 

60.  Pemdty  for  reeoBOBittingr  ezoept  aa  heieia  allowed. 

61.  Penalty  for  eoneealiog  prisoDer»  &c.  to  ayoid  writ 

62.  Penalty  for  eoncealiog  prisoner,  kc  after  writ  allowed. 
68b  Penalty  OB  penons  aidingin  riolating  two  last  sections. 

64.  Limitation  of  pnnlihments  for  eartain  miademeaaors. 

65.  When  warrant  may  issae  to  take  party  illegally  confined. 
66i  When  to  take  person  confining  him. 

67.  Wanant  how  oseevted;  pvaeeedinga  thereon. 
6B.  Proeeedinga  against  penoo  detaining  prisoner- 

69.  Certiorari  to  remore  proceedings;  how  allowed;  its  elfoct. 

70.  WritofeiTOrmpondeeisionofsiqiremaeout. 

71.  Powersofthecout  of  errors  thereon. 

72.  Penalty  for  refiising  copy  of  proeesf  to  prisonar* 

78.  Powers  of  ooorts,  &c  at  common  laif,  abrogated*  Ice. 

S  21*  Every  peraon  committed,  detained,  confined,  or  restrained  of  who  may 
his  liberty,  within  this  state,  for  any  criminal  or  sapposed  criminal 
matter,  or  under  any  pretence  whatsoever,  except  in  the  cases  in  the  fZ  /^.  Vyc 
next  section  specified,  may  prosecute  a  writ  of  habeas  carpus^  or  of 
emiiorarij  according  to  the  provisions  of  this  Article,  to  inquire  into 
the  cause  of  such  imprisonment  or  restraint^ 

$  22.  The  following  persons  shall  not  be  entitled  to  prosecute  such  who  nsy 

..  oot 

wnt: 

1.  Persons  committed  or  detained  by  virtue  of  any  process  issued  PritoiMrt  «■- 
by  any  court  of  the  United  States,  or  any  judge  thereof  in  cases  where  of  u*  states. 
such  courts  or  judges  have  exclusive  jurisdiction  under  the  laws  of 

the  United  States,  or  shall^have  acquired  exclusive  jurisdiction  by  the 
commencement  of  suits  in  such  courts : 

2.  Persons  committed  or  detained  by  virtue  of  the  final  judgment  Prisoom  te 

or  decree  of  any  competent  tribunal  of  civil  or  criminal  jurisdiction,  .^  lA/^%  ^ 
or  by  virtue  of  any  execution  issued  upbn  such  judgment  or  decree  ^  '  '^^  ' 
^ut  no  order  of  commitment  for  any  allied  contempt,  or  upon  pro- 
ceedings as  for  contempt,  to  enforce  the  rights  or  remedies  of  any  par- 
ty, shall  be  deemed  a  judgment  or  decree  within  the  meaning  of  this 
section ;  nor  shall  any  attachment  or  other  process  issued  upon  any 
such  order,  be  deemed  an  execution  within  the  meaning  of  this  sec- 
tion. 

%  23.  Application  for  such  writ,  shall  be  made  by  petition,  signed  Appncation 
either  by  the  party  for  whose  relief  it  is  intended,  or  by  some  person  T/^^i/  7/^  / 
in  his  behalf  as  follows : 

1.  To  the  supreme  court,  during  its  sitting:  or, 

2.  During  any  term  or  vacation  of  the  supreme  court,  to  the  chan- 
cellor, or  any  one  of  the  justices  of  the  supreme  court,  or  any  ofl^cer 
who  may  be  authorised  to  perform  the  duties  of  a  justice  of  the  su- 

'~~"  (2)  1 R.  L.  p.  854;  Uws  of  1818,  p.  996. 
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TITLE  1.  preme  court  at  chambers,  being  or  residing  wiiinn  the  comity  where 
^^^^^^^^^^  the  prisoner  is  detained;  or  if  there  be  no  soch  officer  within  such 
county,  or  if  he  be  absent,  or  for  any  cause  be  incapable  of  acting,  or 
have  refused  to  grant  such  Writ,  then  to  some  officer  having  such  au- 
thority, residing  in  any  adjoining  county. 

ib.ijiaootii«r  ^24.  Whenever  application  for  any  such  Mrrit,  shall  be  made  to 
^^^^iiir-  any  officer  not  residing  within  the  county  where  the  prisoner  shall  be 
detained,  he  shall  require  proof  by  the  oath  of  the  party  applying,  or 
by  other  sufficient  evidence,  that  there  is  no  officer  in  such  county  au- 
thorised to  grant  the  writ,  or  if  there  be  one,  that  he  is  absent,  or  has 
refused  to  grant  such  writ,  or  for  some  cause  to  be  specially  set  forth, 
is  incapable  of  acting;  and  if  such  proof  be  not  produced,  the  applica- 
tion shall  be  denied. 

Content,  of      g  25.  The  petition  must  state  in  substance, 

pc»tiUuD  for  *  ' 

^j^t«>^diiow  1.  That  the  person  in  whose  behalf  the  writ  is  applied  for,  is  im- 
prisoned  or  restrained  in  his  liberty;  ihe^x^fficer  ol  person  bg^wjiom 

![y  he  is  so  confined  or  restrained,  and  the  place  where ;  naming~%th 

parties,  if  their  names  are  known,  or  describing  them,  if  they  are  not: 

2.  That  such  person  is  not  committed  or  detained  by  virtue  of  any 
process,  judgment,  decree  or  execution,  specified  in  the  preceding 
twenty-second  section : 

3.  The  cause  or  pretence  of  such  confinement  or  restraint,  accord- 
ing to  the  best  of  the  knowledge  and  belief  of  the  party : 

4.  If  the  confinement  or  restraint  is  by  virtue  of  any  warrant,  order 
or  process,  a  copy  thereof  must  be  annexed ;  or  it  must  be  averred, 
that  by  reason  of  such  prisoner's  being  removed  or  concealed  befi>re 
the  application,  a  demand  of  such  copy  could  not  be  made;  or  that 
such  demand  was  made,  and  the  legal  fees  therefor  tendered  to  the  of> 
ficer  or  person  having  such  prisoner  in  his  custody,  and  that  sudi  copy 
was  refused : 

5.  If  the  imprisonment  be  alleged  to  be  illegal,  the  petition  must 
also  state  in  what  the  alleged  illegality  consists : 

6.  It  must  specify  whether  the  party  applies  for  the  writ  of  habeas 
corpus^  or  for  the  writ  of  certiorari :  - 

7.  It  must  be  verified  by  the  oath  of  the  party  making  the  applica* 
tion. 

wbonwritio  S  26.  Any  court  or  officer  empowered  to  grant  any  writ  applied 
^^  '  for  under  this  Article,  to  whom  such  petition  shall  be  presented,  shall 
grant  such  writ  without  delay ;  unless  it  shall  appear  from  the  peti- 
tion itself,  or  from  the  documents  annexed,  that  the  party  applying 
therefor,  is,  by  the  provisions  of  this  Article,  prohibited  from  prose- 
cuting such  writ 

roimofwrit      S  27.  Every  writ  of  habeas  corpus^  issued  under  the  provisions 
corpus.        of  this  Article,  shall  be  substantially  in  the  following  form : 
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<<  TbB  Peopto  of  tbe  State  of  New-York :  To  the  Sheriff  oi;  &c/ 

*toA.  B.»] 

We  Gommand  7011,  that  you  have  the  body  of  C.  D.,  by  you  impri- 
ymed  and  detained,  as  it  is  said,  together  with  the  time  and  cause  of 
such  imprisonment  and  detention,  by  whatsoeyer  name  the  said  C!  D. 
shall  be  called  or  charged,  before  our  justices  of  our  supreme  court, 
&c.  [or  ^before  E.  F.  circuit  judge^  &c.'  as  the  case  may  be,]  at,  &c. 
QD,  &c.  [or  ^immediately  after  the  receipt  of  this  writ,']  to  do  and  re- 
ceiye,  what  shall  then  and  there  be  considered,  concerning  the  said 
C.  D.    And  haye  you  then  there  this  writ 

Witness,  &c.'' 

S  28.  Every  writ  of  certiarBfij  issued  pursuant  to  this  Article,  Form  of  writ 
shaU  be  substantially  in  the  following  form :  of  c«uorari. 

"The  People  of  the  State  of  New-York:  To  the  Sheriff  of,  &c-  [or 

'  to  A.  B.'] 

We  command  you,  that  you  certify  fully  and  at  large,  to  our  justi- 
ces of  our  supreme  court,  [or  ^  to  E.  F.  circuit  judge,  &c.  as  the  case 
may  be,]  at,  &c.  on,  &c.  [or  immediately  after  the  receipt  of  this 
writ,']  die  day  and  cause  of  the  imprisonment  of  C.  D.,  by  you  de- 
tained, as  is  said,  by  whatsoeyer  name  the  said  C.  D.  shall  be  called 
or  charged.     And  haye  you  then  there  this  writ. 

Witness,  &c."      , 

S  29.  Such  writs  of  habeas  carpus  or  certiarariy  shall  not  be  dis-  when  wrht 
obeyed  for  any  defect  of  form.    They  shall  be  sufficient,  '^^''^'' 

1.  If  the  person  haying  the  custody  of  the  prisoner^  be  designated 
either  by  his  name  of  office,  if  he  hayeany ;  or  by  his  own  name ;  or 
if  both  such  names  be  unknown  or  uncertain,  he  may  be  described  by 
an  assumed  appellation ;  and  any  one  who  may  be  seryed  with  the 
writ  shall  be  deemed  the  person  to  whom  it  is  directed,  although  it 
may  be  directed  to  him  by  a  wrong  name  pr  description,  or  to  another 
person: 

2.  If  the  person  who  is  directed  to  be  produced,  be  designated  by 
iiame ;  or  if  his  name  be  uncertain  or  unknown,  he  may  be  described 
in  any  other  way,  so  as  to  designate  the  person  Jntended.      ^ 

S  30.  Wheneyer  the  supreme  court,  or  any  justice  thereof^  or  any  Doty  or 
circuit  judge,  shall  haye  eyidence  from  any  judicial  proceeding  hadiuc^iL  "^ 
before  them,  that  any  person  within  the  county  in  which  such  court 
or  officer  shall  be,  is  illegally  confined  and  restrained  in  his  liberty,  it 
shall  be  the  duty  of  such  court  or  officer,  to  issue  a  writ  of  habeas 
corpus  or  certiorari^  for  his  relief,  although  no  petition  be  presented 
or  application  made  for  such  writ. 

S  31.  If  any  court  or  officer,  authorised  by  the  proyisions  of  this  penalty  for 
Article,  to  grant  writs  of  habeas  corpus  or  certiorariy  shall  refuse  to  "'^-"'  *'*'' 
grant  such  writ  when  legally  applied  for,  every  member  of  such 
court,  who  shall  haye  assented  to  such  refusal,  and  every  such  of- 
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Tahall  88verally  fcrfeit  to  the  partjr  aggriered,  ona tfaomuid 


RetQtn  to         $  S2.  The  person  upon  whom  anj  such  writ  shall  hare  been  duly 
tent'!         served,  shall  state  in  his  return,  plainly  and  unequivocally, 

1.  Whether  he  have,  or  have  not,  the  par^  in  his  custody,  or  im- 
y           der  his  power  or  restraint :  -*-«,—— —^ 

2.  If  he  have  the  party  in  his  custody  or  power,  or  under  his  re- 
straint, the  authority  and  true  cause  of  such  imprisonment  or  restraint, 
setting  forth  the  same  at  large : 

8.  If  the  party  be  detained  by  virtue  of  any  writ,  warrant,  orotber 
written  authority,  a  copy  thereof  shall  be  annexed  to  the  return ;  aod 
the  original  shall  be  produced  and  exhibited  on  the  return  of  the  writ, 
to  the  court  or  officer  before  whom  the  same  is  returnable : 

4.  If  the  person  upon  whom  such  writ  shall  have  been  served^ 
shall  have  had  the  party  in  his  power  or  custody,  or  under  his  r^ 
strainty  at  any  time  prior  or  subsequent  to  the  date  of  the  writ,  bat 
has  transferred  such  custody  or  restraint  to  another ;  the  return  sbll 
state,  particularly,  to  whom,  at  what  time,  for  what  cause,  aad  lij 
what  authority  such  transfer  took  place : 
ToiMBfiMd  The  return  must  be  signed  by  the  person  making  the  same ;  anJ 
te  Bwora  to.  except  where  such  person  shall  be  a  sworn  public  officer,  and  shall 
make  his  return  in  his  official  capacity,  it  shall  be  verified  hjiis 
oath.* 

Body  ofpri'  $  33.  If  a  writ  of  habeas  carpus  be  issued,  the  person  or  officer 
tob/broaght  on  whom  it  shall  have  been  served,  shall  also  bring  the  body  of  the 
"'*'  person  in  his  custody,  according  to  the  command  of  such  writ;  ex- 

cept in  the  case  of  the  sickness  of  such  person,  as  herein  after  pro- 
vided. 

pjroccedin^  g  34,  If  tho  porsou  upon  whom  such  writ  of  habeas  carpus  or  csr* 
eoceofwrit.  tioTart  shall  have  been  duly  served,  shall  refuse  or  neglect  to  obey 
the  same,  by  producing  the  party  named  in  such  writ  of  habeas  cot' 
puSy  and  making  a  full  and  explicit  return  to  every  such  writ  of  hsr 
beas  corpus  or  certiorari,  within  the  time  required  by  the  prorisiow 
of  the  third  Article  of  this  Title,  and  no  sufficient  excuse  shall  be 
shown  for  such  refusal  or  neglect;  it  shall  be  the  duty  of  the  court  or 
officer  before  whom  such  writ  shall  have  been  made  returnable,  upon 
due  proof  of  the  service  thereof,  forthwith  to  issue  an  attachmeD* 
against  such  person,  directed  to  the  sheriff  of  any  county  within  tlA 
state,  and  commanding  him  forthwith  to  apprehend  such  person,  sod 
to  bring  him  immediately  before  such  court  or  officer ;  and  on  sach 
person's  being  so  brought,  he  shall  be  committed  to  close  custody^  ^ 
the  jail  of  the  county  in  which  such  court  or  officer  shall  be,  witb- 
out  being  allowed  the  liberties  thereof,  until  he  shall  make  return  to 
such  writ,  and  comply  with  any  order  that  may  be  made  hj  wen 

(3)lR.L.p.86ff,§4.    (4)Lainori818,p.297,§2. 


I 


t 


CHAP.  IX.]  THE  STATE  OF  NEW-Y 

court  or  officer,  in  relaticm  to  the  person  for  whose  relief  sucff? 
shall  have  been  issued.'^  i 

S  35.  If  a  sheriff  of  any  cofntjr  shall  have  neglected  to  return  such  ^eriS'"*'  * 
writ,  the  attachment  may  be  directed  to  any  coroner  or  other  person, 
to  be  designated  therein,  who  shall  hare  full  power  to  execute  the 
same ;  and  such  sheriff,  upon  being  brought  up,  may  be  committed  to 
the  jail  of  any  county  other  than  his  own. 

S  36.  The  court  or  officer  by  whom  any  such  attachment  may  be  PriMnor  to 

1  -,  1  ;  isi-  be  produced. 

issued,  may  also,  at  the  same  tmie  or  ait^wards,  issue  a  precept  to 
the  same  sheriff,  or  other  person  to  whom  such  attachment  shall  have 
been  directed,  commanding  him  to  bring  forthwith, before  such  court 
(v  officer,  the  party  for  whose  benefit  such  writ  of  habeoH  corpus  or 
certiorari  shall  have  been  allowed ;  who  shall  thereafter  remain  in 
the  custody  of  such  sheriff  or  person,  until  he  shall  be  discharged, 
bailed  or  remanded,  as  such  court  or  officer  shall  direct.^ 

S  37.  In  the  execution  of  such  attachment  or  precept,  or  of  either  Power  or  Oie 

_  *  *    /  county. 

of  them,  the  sheriff  or  other  person  to  whom  they  shall  be  directed, 
may  call  to  his  aid  the  power  of  the  county,  as  in  other  cases. '^ 

S  38.  The  court  or  officer  before  whom  the  party  shall  be  brought  Prooeedinf. 

,  ,.  Oon  return  of 

on  such  writ  of  habeas  corpus^  shall,  immediately  after  the  return  ^'^ 
thereof,  proceed.to  examine  into  the  &cts  contained  in  such  return, 
and  into  the  cause  of  the  confinement  or  restraint  of  such  party,  wheth- 
er the  same  shall  bare  been  upon  commitment  for  any  criminal,  or 
supposed  criminal,  matter,  or  not^ 

S  39.  If  no  legal  cause  be  shown  for  such  imprisonment  or  re-  ^[''^'1?*'°' 
straint,  or  for  the  continuation  thereof,  such  court  or  officer  shall  dis-  charged. 
charge  such  piflrty  from  the  custody  or  restraint  under  which  he  is 
held.* 

S  40.  It  shall  be  the  duty  of  such  court  or  officer,  forthwith  to  re-  whco  to  bo 
niand  such  party,  if  it  shall  appear  that  he  is  detained  in  custody, 
either, 

1.  By  virtue  of  process  issued  by  any  court  or  judge  of  the  United     • 
States,  in  a  case  \^re  such  court  or  judge  has  exclusive  jurisdiction : 
or, 

s.  By  virtue  of  the  final  judgment  or  decree  of  any  competent 
court  of  civil  or  criminal  jurisdiction,  or  of  any  execution  issued  upon 
such  judgment  or  decree :  or, 

.3*  For  any  contempt  specially  and  plainly  charged  in  the  commit- 
ment, by  some  court,  officer  or  body,  having  authority  to  commit  for 
Ae  contempt  so  charged :  and, 

4.  That  the  time  during  which  such  party  may  be  legally  detain* 
«d,  has  not  expired.'' 

(6)  Uwi  of  1818,  p.  297,  §4.    (6)Ib.§2.    (7)  lb.  &  1  R.  L.  p.  425,  §  20. 
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TiTtifi  i^p^  41.  If  it  appear  on  the  return,  that  the  prisoner  is  in  custody  by 


When  to  be  virtue  of  civil  process  from  any^court  legally  constituted,  or  issued  by 
2^^J2Jj  "»any  oflScer  in  the  course  of  judicial  proceedings  before  him,  authoris-, 
ed  by  law,  such  prisoner  can  only  be  discharged,  in  one  of  the  fol- 
lowing cases: 

1.  Where  the  jurisdiction  of  such  court  or  officer  has  been  ex- 
ceeded, either  as  to  matter,  place,  sum  or  person : 

s.  Where,  though  the  original  imprisonment  was  lawful,  yet  by 
some  act,  omission  or  event,  which  has  taken  place  afterwaids,  the 
party  has  become  entitled  to  be  discharged : 

3.  Where  the  process  is  defective,  in  some  matter  of  substance  re- 
quired by  law,  rendering  such  process  void : 

4.  Wbere  the  process,  though  in  proper  form,  has  been  issued  in  a 
case  not  allowed  by  law : 

5.  Where  the  person  having  the  custody  of  the  prisoner  under  sach 
process,  is  not  the  person  empowered  by  law  to  detain  him :  or, 

6.  Where  the  process  is  not  authorised  by  any  judgment,  order  or 
decree  of  any  court,  cor  by  any  provision  of  law. 

RettrictJoii  ^  42.  But  no  court  or  officer,  on  the  return  of  any  hdbecLS  carpus 
eosrtw^ffi-  or  certiarariy  issued  under  this  Article,  shall  have  power  to  inquire 
into  the  legality  or  justice  of  any  process,  judgment,  decree  or  execu- 
tion, specified  in  the  preceding  twenty-second  section ;  nor  into  the 
justice  or  propriety  of  any  commitment  for  a  contempt  made  by  any 
court,  officer  or  body,  according  to  law,  and  charged  in  such  commit- 
ment, as  herein  before  provided* 

irref  uiar  en-  S  43.  If  it  appear  that  the  party  has  been  legally  committed  for  any 
mitmenti.  Criminal  offence,  or  if  he  appear  by  the  testimony  offered  with  the  re- 
turn, or  upon  the  hearing  thereof,  to  be  guilty  of  such  an  offence,  al- 
though the  commitment  be  irregular,  the  court  or  officer  before  whom 
such  party  shall  be  brought,  shall  proceed  to  let  such  party  to  bail,  if 
the  case  be  bailable,  and  good  bail  be  offered ;  or  if  not,  shall  forth- 
with remand  such  party.^ 

RMDuidioi?  S  44.  If  the  party  be  not  entitled  to  his  discharge,  and  be  not  bail- 
ed, the  court  or  officer  shall  remand  him  to  the  custody,  or  place  him 
under  the  restraint,  from  which  he  was  taken,  if  the  person  under 
whose  custody  or  restraint  he  was,  be  legally  entitled  thereto ;  if  not 
so  entitled,  he  shall  be  committed  by  such  court  or  officer,  to  ibe  cus- 
tody of  such  officer  or  person,  as  by  law  is  entitled  thereto. 

Custody  Qf       S  45.  Until  judgm^t  be  given  upon  the  return,  the  court  or  officer 

vtuoan.      ]^QfQ  ^hom  such  party  shall  be  brought,  may  either  commit  such 

party  to  the  custody  of  the  sheriff  of  the  county  in  which  such  court 

or  officer  shall  be,  or  place  him  in  such  care  or  under  such  custody, 

as  his  age  and  other  circumstances  may  require. 

(8)  Laws  of  1818,  p.  297,  §  2. 
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S  46.  When  it  appears,  from  the  return  to  any  such  writ,  that  mb   art.  s. 
party  named  therein  is  in  custody  on  any  process,  under  which  any  Jjjj^)|^^ 
other  person  has  an  interest  in  continuing  his  imprisonment  or  re-  pwtj*-^ 
straint,  no  order  shall  be  made  for  his  discharge,  until  it  shall  appear  i  ^  //^^  // 
that  the  party  so  interested,  or  his  attorney,  if  he  have  one,  shall  have 
had  the  like  notice  of  the  time  and  place  at  which  such  writ  shall  have 
been  nude  returnable,  as  is  required  to  be  given  of  special  motions, 
ID  the  supreme  court  of  this  state. 

S  47.  When  it  shall  appear,  from  the  return,  that  such  party  is  de-  Notieetodia- 
tained  upon  any  criminal  accusation,  such  court  or  officer  shall  make    ^  ^  "^^' 
no  order  for  the  discharge  of  such  party,  until  sufficient  notice  of  the 
time  and  place  at  which  such  writ  shall  have  been  returned,  or  shall 
be  made  returnable,  shall  be  given  to  the  district  attorney  of  the  coun- 
ty, within  which  such  court  or  officer  shall  be. 

S  48.  The  party  brought  before  any  such  court  or  officer,  on  the  E^dmuse 
return  of  any  writ  of  habeas  corpuSy  may  deny  any  of  the  material  tv^^S^' 
facts  set  forth  in  the  return,  or  allege  any  fact,  to  show  either  that  his 
imprisonment  or  detention  is  unlawful,  or  that  he  is  entitled  to  his 
discharge ;  which  allegations  or  deniak  shall  be  on  oath ;  and  there- 
upon such  court  or  officer  shall  proceed,  in  a  summary  way,  to  hear 
such  allegations  and  proofs,  as  may  be  produced  in  support  of  such  im- 
prisonment or  detention,  or  against  the  same,  and  to  dispose  of  isuch 
party  as  the  justice  of  the  case  may  require. 

S  49.  Whenever,  from  the  sickness  or  infirmity  of  the  person  di-  sieknMi,fc«. 
rected  to  be  produced  by  any  writ  of  habeas  carpus,  such  person  ^^^'^^^' 
can  not,  without  danger,  be  brought  before  the  court  or  officer  before 
whom  the  writ  is  made  returnable,  the  party  in  whose  custody  he  is, 
may  state  that  fact  in  his  return  to  the  writ,  verifying  the  same  by  fiis 
oath ;  and  if  such  court  or  officer  be  satisfied  of  the  truth  of  such  alle- 
gation, and  the  return  be  otherwise  sufficient,  they  shall  proceed  to 
decide  upon  such  return,  and  to  dispose  of  the  matter,  in  the  same 
manner  as  if  a  writ  of  certiorari  had  been  issued,  instead  of  such 
writ  of  habeas  carpus. 

$  50.  Whenever  an  application  shall  be  made  for  a  writ  of  habeas  wimo  eeruo- 
carpus,  according  to  the  provisions  of  this  Title,  to  any  officer  ©r  ""*•*"""• 
court,  if  it  appear  to  such  court  or  officer,  upon  the  facts  set  forth  in 
the  petition,  that  the  cause,  matter  or  ofience,  for  which  the  person  is 
confined  or  detained,  is  not  bailable,  according  to  the  provisions  of  law, 
instead  of  awarding  such  writ  of  habeas  corpus,  a  writ  of  certiorari 
may  be  granted,^directed  to  the  officer  or  person  in  whosi^  custody,  or 
under  whose  control,  such  prisoner  shall  be  alleged  to  be,  in  like 
ittanner  as  if  such  writ  of  certiorari  had  been  applied  for  by  the  pri- 
soner. 

S  51.  Upon  the  return  to  such  certiorari  being  made,  the  court  or  Proeeediqp 
officer  before  whom  such  writ  shall  be  returnable,  shall  proceed  in  <"»**■ '•*^- 

TOL.  n.  72 
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'nTLs  1:  the  same  manner  as  upon  returns  to  writs  of  hdbeoi  eirfmytsA 
^"^^^^^  shall  hear  the  prooft  of  the  parties  in  support  of  and  agdinst  sodi  ie» 
turn* 

ib.diMh«rr  S  52.  If  it  appear  that  the  person  detained  is  illegalljiinpriwDed^ 
'te.  '  comSned  or  restrained  of  his  liberty,  the  court  or  oflSioer  shall  grant  t 
writ  of  discharge,  oommanding  those  faaying  such  peraon  ia^icd^  cus- 
tody, to  discharge  him  forthwith ;  and  if  itappear  thatrnxA  petswii 
le^ly  detained,  imprisoned  or  confined,  and  is  liot  €fntitled  (o  behii- 
ed,  such  court  or  officer  sh^ll  cease  from  all  further  prooeeding8lher»' 
on. 

Habett  cor-  S  53.  Notwithstanding  any  writ  of  cerHorari  may  hare  besB  ii- 
Ci^r^  sued  or  returned,  according  to  the  foregoing  prorisions,  the  court  or 
officer  before  whom  the  same  was  returnable,  may^  issu^  a  writ>of 
habeas  corpu8^  which  shall,  in  all  respects,  be  subject  to 'die  pioTi- 
sions  herein  before  contained;  and  if  such  court  or  officer  refine  a 
touitbe  iHu  writ  of  certiorari,  or  upon  the  return  thereof  refuse  todisdiaige  tbe 
person  detained,  if  such  person  claim  the  writ  of  habeas  corpui^  i» 
dhall  be  entitled  to  the  same  as  herein  before  prorided* 

ordar  lobui  §  54.  If,  upou  the  return  to  any  writ  of  csrfjorori,  it  shall  amiear 
eiarflonA.  that  the  porson  detained  is  entitled  to  bail,  the  court  or  officer  befbn 
whom  the  same  was  returnable,  shall,  by  order  certified  by  the  deck 
of  the  court,  or  by  the  officer  granting  the  same,  direct  the  mun  in 
which  such  person  shall  be  held  to  bail,  and  the  court  at  which  h 
shall  be  required  to  a{^ar ;  and  that  on  such  bail  being  entered  ibto, 
in  conformity  to  such  order  and  the  provisions  of  law,  such  ptiaoDor 
be  discharged. 

w&n^Ld  ^  ^^'  ^P^"  ^^  production  of  such  order  to  any  ju(^  of  the  oooo- 
iMwtobeu-  ty  courts  of  any  county,  he  shall  be  authorised  to  take  the  recogni- 
zance of  the  person  so  detained,  and  of  two  sufficient  sureties,  in  the 
sum  so  directed,  with  a  condition  for  the  appearance  of  such  persoD 
at  the  court  designated  in  such  order.  But  previous  to  takii^  ^oA 
recognizance,  such  judge  shall  be  satisfied,  by  the  oath  of  the  peraone 
ofiering  themselyes  as  sureties,  that  they  are  householders  in  the  coqb- 
ty,  and  are  severally  worth  double  the  sum  in  which  they  dball  be  re- 
quired to  be  bound,  over  and  above  all  demands  against  them. 

wbmtob«  $  56.  Such  judge  shall  file  the  recc^izance  taken  by  him  wA 
the  clerk  of  the  court  before  which  the  prisoner  shall  be  bound  to  ap- 
pear, and  shall  certify  on  such  order,  the  compliance  therewith.  Ti^ 
production  of  such  order,  so  certified,  shall  entitle  such  prisoner  to  be 
discharged  fi:om  imprisonment,  for  the  cause  which  shall  have  beao 
returned  to  such  certiorari. 

Writ  of  db-      S  57.  Obedience  to  any  writ  of  discharge,  or  to  any  order  for  w 

£w%^  discharge  of  any  prisoner,  granted  pursuant  to  the  provisions  of  tfai^ 

^'  Article,  may  be  enforced  by  the  court  or  officer  issuing  such  writ  or 

granting  such  order,  by  attachment,  in  the  same  manner  as  hereis 
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proirided  Sat  a  neglect  to  make  a  return  to  a  writ  of  habeas  corpus^   abt.  s. 
aad  with  the  like  eflect,  in  all  respects ;  and  the  person  guilty  of  such  ^'^^^^'^^ 
disdbedience,  diall  forfeit  to  the  par^  aggrieved  one  thousand  two 
kufidpsd  and  fifty  dollars,  in  addition  to  any  special  damages  such  par- 
ty may  have  sustained. 

S  58*  No  sheriff  or  other  officer,  shUl  be  liable  to  any  civil  action  oflicen  pro. 
for  obeying  any  such  writ  or  order  of ,  discharge ;  and  if  any  action  uyiaf'^ 
sbdl  be  brought  against  such  officer,  for  suffering  any  person  commitp 
ted  to  his  custody,  to  go  at  large,  pursuant  to  any  such  writ  or  order, 
he  may  plead,  or  with  his  plea  of  the  general  issue,  may  give  notice 
of  the  same,  in  bar  (^  such  action. 

S  59.  No  perscm  who  has  been  discharged  by  the  order  of  any  ^^^^"^ 
court  or  officer,  upon  a  habeas  carpus  or  certiorariy  issued  pursuant  i^jybt^i^ 
Co  the  provisions  of  this  Article,  shall  be  again  imprisoned,  restrained 
or  kept  in  custody,  for  the  same  cause ;  but  it  shall  not  be  deemed  the 


u  If  he  shall  have  been  discharged  from  a  commitment  on  a  cri-  ^J^J"^ 
nunal  charge,  and  be  afterwards  committed  for  the  same  ofience,  by 
the  legal  order  or  process  of  the  court  wherein  he  diall  be  bound  by 
recognizance  to  appear,  or  in  which  he  shall  be  indicted  or  convicted 
for  the  same  offence :  or, 


^  I^  after  a  discharge,  for  defect  of  proof,  or  for  any  material  de*  upoaB«w 
fact  in  the  x^mmitment,  in  a  criminal  case,  the  prisoner  be  again  ar- 


rested on  sufficient  proof,  and  committed  by  legal  process  for  the  same 
offence:  or, 

8.  I^  in  a  civil  suit,  the  parQr  has  been  discharged  for  any  ille-  J^Sjir^ 
gality  in  the  judgment  or  process,  herein  before  specified,  and  is  af-  nMi. 
terwards  imprisoned  by  legal  process  fi>r  the  same  cause  of  action : 
or, 

4.  If,  in  any  civil  suit,  he  shall  have  been  discharged  from  commit*  ^**<^ 
meat  on  mesne  process,  and  shall  be  afterwards  committed  on  execu-  emituw. 
tion,  m  the  same  cause,  or  on  mesne  process,  in  any  other  cause, 
after  such  first  suit  shall  have  been  discontinued.^ 

S  60.  If  any  person,  either  solely,  or  as  a  member  of  any  court;  PMaiij  §k 
or  in  the  execution  of  any  order,  judgment  or  process ;  shall  know-  'ig^ 
ingly  re-conunit,  imprison  or  restrain  of  his  liberty,  or  cause  to  be  re- 
€ommitted»  impriscmed  or  restrained  of  Jbis  liberty,  for  the  same  cause, 
except  as  provided  in  the  last  section,  any  person  so  dischaiged,  or 
shall  knowingly  aid  or  assist  therein,  he  shall  forfeit  to  the  party  ag- 
grieved, one  thousand  two  hundred  and  fifty  dollars,  and  shall  also  be 
deemed  guilty  of  a  msidemeanor. 

S  61.  Any  one  having  in  his  custody  or  under  his  power,  any  per-  n».  for  eon- 
sqn,  who,  by  the  provisions  of  this  Article,  would  be  entitled  to  a  '^'^ 
writ  ot  habeas  corpus  or  certiorari  to  inquire  into  the  cause  of  his 

(9)lR.L.p.4W,§6. 
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TITLE  1.  detention,  who  shall,  with  intent  to  elude  the  service  of  any  sucli 
^'^'^^^^  ^rit,  or  to  avoid  the  effect  thereof,  transfer  any  such  prisoner  to  the 
custody,  or  place  him  under  the  power  or  control  of  another,  or  con- 
ceal him,  or  change  the  place  of  his  confinement,  shall  be  deemed  guil- 
ty of  a  misdemeanor.  *® 

lb.  after  writ  S  62.  Any  ono  having  in  his  custody  or  under  his  power,  any  per- 
son for  whose  relief  a  writ  of  habeas  corpus  or  certiorari  shall  have 
been  duly  issued,  pursuant  to  the  provisions  of  this  Article,  who, 
with  intent  to  elude  the  service  of  such  writ,  or  to  avoid  the  ^ect 
thereof,  shall  transfer  such  prisoner  to  the  custody,  or  place  him  un- 
der the  power  or  control  of  another,  or^conceal  him,  or  chai^  the 
place  of  his  confinement,  shall  be  deemed  guilty  of  a  misdemeanor.'^ 

n>.onper.        S  63.  Evory  person  who  shall  knowingly  aid  or  assist,  in  the  vio- 
Moosftidiug.  j^^^^  ^£  either  of  the  two  last  preceding  sections,  shall  be  deeooed 

guilty  of  a  misdemeanor.^^  * 

PoniahmaoL  S  64.  Evory  porsou  convicted  of  any  offence  under  either  of  the 
four  last  sections,  shall  be  punished  by  fine  or  imprisonment,  or  both,  in 
the  discretion  of  the*court  in  which  he  shall  be  convicted ;  but  soch 
fine  shall  not  exceed  one  thousand  dollars,  nor  such  imprisonment  ax 
months. 

wamntfor     $  65.  Whenever  it  shall  appear  by  satisfactory  proof,  that  any  one 
priMMT.      j^  i^^jj  in  illegal  confinement  or  custody,  and  that  there  is  good  rea- 
son to  believe  that  he  will  be  carried  out  of  the  state,  or  suffer  some 
irreparable  injury,  before  he  can  be  relieved  by  the  issuing  o{  2l  ha- 
beas corpus  or  certiorari^  any  court  or  officer  authorised  to  issue 
such  writs,  may  issue  a  warrant  under  his  hand  and  seal,  reciting  the 
&cts,  and  directed  to  any  sheriff,  constable  or  other  person,  and  com- 
'  manding  such  officer  or  person  to  take  such  prisoner,  and  forthwith  to 
bring  him  before  such  court  or  officer,  to  be  dealt  with  according  to 
law. 
For  panon        ^  66.  When  the  proof  mentioned  in  the  last  section,  shall  also  be 
un*  ''^      sufficient  to  justify  an  arrest  of  the  person  having  such  prisoner  in  his 
custody,  as  for  a  criminal  offence  committed  in  the  taking  or  detain- 
ing of  such  prisoner,  the  warrant  shall  also  contain  an  order  for  the 
arrest  of  such  person,  for  such  offence. 
EMcoUon  of     g  g7^  ^y  officer  or  person  to  whom  such  warrant  shall  be  direct- 
ivoeaadiRga.  ^^  shall  exocute  the'  same,  by  bringing  the  prisoner  therein  named, 
and  the  person  who  detains  him,  if  so  commanded  by  the  warrant,  be- 
fore the  court  or  officer  issuing  the  same ;  and  thereupon  the  pers(» 
detaining  such  prisonor  shall  make  a  return,  in  like  manner,  and  the 
like  proceedings  shall  be  had,  as  if  a  writ  of  habeas  cotpus  had  been 
issued  in  the  first  instance. 

rti.  af aiiiat        S  68.  If  the  person  having  such  prisoner  in  his  custody,  shall  be 
(bdlSCTf  i!i-   brought  befi>re  such  court  or  officer,  as  for  a  criminal  oflfence,  he  shall 


sonar. 


(10)  Laws  of  1818,  p.  296,  §  5. 
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be  examined,  committed,  bailed  or  discharged,  by  such  court  or  oflS-   art.  a. 
cer,  in  like  manner  as  in  other  criminal  cases  of  die  like  nature.         ^-^y^^ 

S  69.  All  proceedings  commenced  under  this  Article,  before  any  cviionrito 
ofiScer,  may  be  removed  by  certiorari  into  the  supreme  court,  to  be  caaduii. 
there  examined  and  corrected ;  but  no  such  certiorari  shall  be  is- 
sued, unless  the  same  be  allowed  by  a  justice  of  the  supreme  court  or 
a  circuit  judge,  nor  until  a  final  adjudication  shall  have  been  made  by 
such  olBSoer,  upon  the  claim  to  be  discharged  or  bailed. 

S  70.  After  the  supreme  court  shall  have  made  a  final  determina-  writof«- 
tion  upon  any  writ  of  habeas  corpus  or  certiorari  issued  for  the  re- 
lief of  any  prisoner,  such  prisoner,  if  his  discharge  be  refused,  may 
prosecute  his  writ  of  error^thereupon,  to  the  court  for  the  correction 
of  errors..  If  such  prisoner  shall  have  been  discharged,  the  attorney- 
general,  if  the  commitment  was  upon  some  criminal  accusation,  and 
the  party  aggrieved,  if  such  prisoner  was  detained  in  any  civil  suit, 
may  in  like  manner  prosecute  their  writ  of  error  to  the  said  court. 

5  71.  The  court  for  the  correction  of  errors,  when  any  such  writPo««iof 
of  error  shall  be  brought,  shall  have  power  to  make  such  orders,  andemnl 
to  isSue  all  such  writs,  as  may  be  necessary,  for  the  discharge  or  re- 
commitment of  such  prisoner,  according  to  the  judgment  which  shall  - 
be  given  by  such  court;  and,  generally,  to  carry  such  judgment  into 
foUeflfect 

S  72.  Any  ofiicer  or  other  person  refusing  to  deliver  a  copy  of  any  J^vm 
order,  warrant,  process  or  other  authority,  by  which  he  shall  detain  •«>• 
any  person,  to  any  one  who  shall  demand  such  copy,  and  tender  the 
fees  thereof,  shall  forfeit  two  hundred  dollars  to  the  person  so  detain- 
ed. 

S  73.  The'provisions  of  the  common  law  in  regard  to  the  writ  of  cobudobUw 
habeas  corpus  treated  of  in  this  Article,  are  hereby  abrogated,  ex-  prooeedmga. 
cept  so  much  and  such  parts  thereof  as  may  be  necessary  to  carry  into 
full  efiect  the  provisions  herein  contained ;  and  the  authority  of  courts 
^d  officers  to  award  such  writ,  or  to  proceed  thereon,  by  the  common 
law,  shall  be  exercised  in  conformity  to  the  provisions  of  this  Article, 
in  all  cases  therein  provided  for. 

ARTICJLS  THIRD. 

General  Provisions. 

Sec.  74.  Writs  of  habeu  corpus,  &o.  under  wbat  sesi  to  issu. 

75.  How  to  be  msde  retnmsble. 

76.  Allowance  to  be  endorsed;  how  signed. 

77.  Habeas  corpus  in  behalf  of  the  people. 

78.  Habeas  corpus  how  senred;  when  fees  and  bond  required. 

79.  Last  section  not  to  apply  to  writs  by  attoney-genenl,  &c. 

80.  Mode  of  serving  writ  of  habeas  corpus. 

81.  How  senred'when  person  conceals  himself,  &e. 

82  It  88.  Duty  of  officers  and  persons  on  whom  writ  is  lenred- 
84.  When  and  how  fees  allowed  to  persons  not  officers. 
86.  Fine  allowed  for  making  return  to  writ. 
86.  ThisTitle  to  apply  to  all  writs  of  habeas  corpus. 
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i^^B  ^-  St4.  All  wrks  of  habeas  carpus^  eertiarari  at  itiwcharge,  iasuued 
^^11^2^1^  pursuantto  the  prorkioiui  cf  this  Title^  shall  be  under  the  seal  of  the 
^^^^j[^»^  court  by.  which  they  are  awarded.  If  awarded  by  any  officer  oat  of 
court,  they  shall  be  under  the  seal  of  the  court  before  which  the  writ 
is  made  returnable ;  or  if  it  be  made  returnable  before  some  body 
other  than  a  court  of  record,  or  before  an  officer  out  of  court,  it  shall 
be  under  the  seal  of  the  supreme  court 

Batam  dmy.  S  75.  Evory  such  writ  may  be  made  returnable  'at  a  day  certain, 
or  forthwidi,  as  the  case  may  require. 

AJiowaaoo.  ^  76.  Evory  such  writ  shall  be  endorsed  with  a  certificate  that  the 
same  has  been  allowed,  and  with  the  date  of  such  allowance ;  which 
endorsement,  if  the  writ  be  awarded  by  a  court,  shall  be  signed  by  the 
chief  justice  or  other  presiding  officer  of  such  court:  if  it  be  awarded 
by  any  officer  out  of  court,  the  endorsement  shall  be  signed  by  such 
officer. 

HaiMM  flor-  S  77.  Whenever  a  writ  of  habeas  corpus  shall  be  required  in  any 
ortiw|Mopi«.  action  or  matter,  civil  or  criminal,  to  which  the  people  of  this  state 
shall  be  parties,  the  application  therefor  may  be  made  by  the  attorney- 
general,  or  district  attorney  having  charge  of  such  action  or. matter; 
and  whenever  so  issued,  the  court  or  officer  allowing  it,  shall  state 
in  their  endorsement  of  the  allowance  of  such  writ  that  it  was  issued 
upon  such  application. 

gj^^Qjrwrit;  S  78.  Writs  of  Ao&eos  corpus  can  only  be  served  by  an  elector  of 
some  county  within  this  state ;  and  the  service  thereof  shall  not  be 
deemed  complete,  unless  the  party  serving  the  same  shall  tender  to 
the  person  in  whose  custody  the  prisoner  may  be,  if  such  person  be  a 
sherifi^,  coroner,  constable  or  marshal,  the  fees  allowed  by  law  ht 
bringing  up  such  prisoner ;  nor  unless  he  shall  also  give  bond  to  such 

>  sheriff,  coroner,  constable  or  marshal,  as  the  case  may  be,  in  a  penal^ 

double  the  amount  of  the  sum  for  which  such  prisoner  ihay  be  detain- 
ed, if  he  be  detained  for  any  specific  sum  of  money,  and  if  not,  then  in 
the  penalty  of  one  thousand  dollars,  conditioned  that  such  person  will 
pay  the  charges  of  carrying  back  such  prisoner,  if  he  shall  be  remand- 
ed, and  that  such  prisoner  will  not  escape  by  the  way,  either  in  going 
-to,  or  returning  firom,  the  place  to  which  he  is  to  be  taken, 

LutMcOon      ^  79.  But  the  last  section  shall  not  apply  to  any  case  where  the 
writ  is  sued  out  by  the  attorney-general,  or  by  any  district  attorney. 

uo^  of  S  80.  Every  writ  of  habeas  corpus^  or  certiorari^  issued  pursuant 
"^"^  to  this  Title,  may  be  served  by  delivering  the  same  to  the  perscm  to 
whom  it  is  directed ;  if  he  can  not  be  found,  it  may  be  served  by  be- 
ing left  at  the  jail  or  other  place  in  which  the  prisoner  may  be  confin- 
ed, with  any  under  officer,  or  other  person  of  proper  age,  having  charge 
for  the  time,  of  such  prisoner. 
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S  81.  If  the  person  upon  whom  the  writ  ought  to  be  seired,  con-    akt.x 
ceal  himself,  or  refuse  admittance  to  the  party  attempting  to  serve  the  Ij^^^Jf*^ 
same,  it  naay  be  served  by  affixing  the  same  in  some  conspicuous  place,  JHHSl^v 
oa  the  outside,  either  of  his  dwelling-house,  or  of  the  place  where  the  &«* 
party  is  confined. 

S  82.  It  shall  be  the  duty  of  every  sheriff,  coroner,  constable  oroffiMn,^: 
marshal,  upon  whom  a  writ  of  habeas  carpus  shall  be  served,  wheth-  ^i^Z^ 
er  such  writ  be  directed  to  him  or  not,  upon  pajrment  or  tender  of  the 
charges  allowed  by  law,  and  the  delivery  or  tender  of  the  bond  here- 
in prescribed,  to  obey  and  return  such  writ  according  to  the  exigency 
thereof:  and  it  shall  be  the  duty  of  every  other  person  upon  whom 
such  writ  shall  be  served,  having  the  custody  of  the  individual  for 
whose  benefit  the  writ  shall  be  issued,  to  obey  and  execute  such  writ, 
according  to  the  command  thereof,  without  requiring  any  bond  or  the 
payment  of  any  charges,  unless  the  payment  of  stich  charges,  shall 
have  been  required  by  the  officer  issuing  such  writ. 

S  8S.  It  shall,  in  like  manner,  be  the  duty  of  the  person  upon  whom  n>:  mumtat 
any  writ  of  certiarari^  issued  pursuant  to  the  provisimis  of  this  Arti- 
cle, shall  be  served,  upon  payment  or  tender  of  the  fees  aHowed  by 
law  for  making  a  return  to  such  writ,  and  for  copying  the  warrant  or 
other  process  to  be  annexed  thereto,  to  obey  and  return  the  same  ac- 
cording to  the  exigency  thereof, 

S  84.  Every  officer  allowing  a  writ  of  habeas  corpus j  directed  to  vmi  to  pmj. 
any  other  than  a  sheriff,  coroner,  constable  or  mardbal,  may,  in  his  ««»• 
discretion,  require  as  a  duty  to  be  performed,  in  order  to  render  the 
service  thereof  effectual,  that  the  charges  of  bringing  up  such  prisoner, 
diall  be  paid  by  the  petitioner ;  and  in  such  case,  he  shall,  in  the  al- 
lowance of  the  writ,  specify  the  amount  of  such  charges,  so  to  be  paid, 
which  shall  not  exceed  the  fees  allowed  by  law  to  sherifis,  for  similar  . 
services. 

S  85.  If  the  writ  be  returnable  at  a  certain  day,  such  return  shall  TioMfervr 
be  made,  and  such  prisoner  shall  be  produced,  at  the  time  and  place 
specified  therein ;  if  it  be  returnable  forthwith,  and  the  place  be  with- 
in twenty  miles  of  the  place  of  service,  such  return  shall  be  made, 
and  such  prisoner  shall  be  produced,  within  twenty-four  hours;  and 
the  like  time  shall  be  allowed  for  every  additional  twenty  miles. 

S  86.  The  several  provisions  contained  in  this  Title,  shall  be  con-  Aw^n&on 
stnied  to  apply,  so  fiu*  as  they  may  be  applicable,  and  except  where 
otherwise  provided,  to  every  writ  of  habeas  corpus  authorised  to  be 
issued  by  any  statute  of  this  state. 
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TTTLBJ,  TITLE  II. 

OF  PROCEEDINGS  BY  SCIRE  FACIAS,  BY  INFORMATION  IN  CERTAIN 
CASES,  MANDAMUS,  PROHIBITION,  AND  AD  QUOD  DAMNUM. 

Art.  l.~Of  scire  facias. 

Art.  2. — Of  inforinations  in  the  nature  of  a  qao  warranto,  and  in  certain  other  caiei. 

Art.  3. — Qf  writs  of  mandamus  and  prohibition. 

Art.  4. — Of  the  writ  of  ad  quod  damnum. 

ABTICIiE  FIBST. 

Of  Scire  F<icias. 

Sec.  1.  Seira  lacias  wliereezeeiition  lias  not  been  issued. 
2.  Other  cases  enomerated;  limitation  in  certain  cases. 
8.  Time  when  they  must  be  brought  in  certain  cases. 
4.  Scire  fiusias  against  teMenants. 
6.  Rii^tsofpersonsnotmade  parties,  not  affected. 

6.  Pleas  in  abatement  to  jmts  against  teMenants. 

7.  Also,  to  writs  against  heirs  and  derisees. 

8.  Contributions  not  albcted  by  omission  to  plead,  &c. 

9.  Pleas  in  bar  to  writs  affecting  real  estate. 

10.  Judgment  upon  such  pleas  being  established. 

11.  Real  estate  not  described  in  writ,  &c.  not  affected. 

12.  Cases  in  which  to  issue,  to  annul  letters  patent. 
18.  When,  to  vacate  acts  of  incorporation. 

14.  Contents  of  writ;  judgment  thereon. 

15.  General  prorision  conceniing  issuing,  teste  and  return. 

16.  Writ  to  be  served  notwithstanding  directions. 

17.  Mode  of  serving  writs. 

18.  Appearance  of  defendants;  rule  to  plead. 

19  &  20.  Mode  of  serring  upon  absent  original  defendant. 

21.  When  his  defiuilt  may  be  entered;  judgment  thereon. 

22.  Declaration  unnecessary;  defendant  to  plead  to  ?rrit 
28.  Proceedings  not  to  be  had  until  writ  served,  &c. 

24.  Copies  of  certain  judgment^  to  be  filed  with  secretary  of  state. 

25.  Entry  of  judgment  vacating  letters  patent,  Jtc 

26.  Notice  of  judgment  vacating  acts  of  incoipontion. 

27.  Powers  of  chanceiy  on  such  judgment  being  rendered,  Ace. 

Whm  em  S  1«  Wheoeyer  an  executicm  shall  not  have  been  issued  within  the 
M^SIJ!!!?.  ^  time  allowed  by  law,  after  the  filing  of  the  record  of  anj  judgment  or 
recovery,  in  any  court  of  record  within  thb  state,  the  plaintiff  in  sucb 
judgment  may  sue  out  a  writ  of  scire  fouHaSj  to  be  issued  out  of  the 
same  court ;  by  which  the  sheriff  shall  be  commanded  to  summon  the 
party  against  whom  it  is  issued,  to  appeai*  before  such  court  at  a  cer- 
tain day,  to  show  if  he  have  any  thing  to  say,  why  such  plaintiff  ought 
not  to  have  execution  of  such  judgment ;  and  if,  after  being  duly  sum- 
moned, he  do  not  come  at  the  day,  or  do  come  and  say  nothing  why 
execution  ought  not  to  be  had,  an  execution  shall  thereupon  issue,  ao* 
cording  to  the  force,  form  and  effect  of  the  said  recovery." 

ouisr  eHM  S  2.  Writs  of  scire  facias  shall  also  be  issued  in  the  cases  not 
eoQinented.  otherwise  providod  by  law,  to  revive  a  judgment  against  the  personal 
representatives  of  any  deceased  defendant ;  or  in  &vor  of  the  person- 
al representatives  of  any  deceased  plaintiff;  or  where  the  situation  of 
either  party  is  changed  by  marriage ;  or  to  continue  a  suit  by  or  against 
the  representatives  of  either  party,  who  shall  have  died  in  the  pro- 

(11)  1  R.  L.  p.  89,  §  84. 
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gress  thereof.    But  such  writs,  i^mst  personal  representatives  of  art.  i. 
any  party,  shall  be  issued  within  one  year  after  the  cause  for  issuing  ^^^^"^^^^ 
the  same  shall  arise. 

S  8.  Writs  of  scire  faciaSy  to  revive  any  judgment  or  recovery,  LimitAtioa 
which  shall  have  been  docketed  when  this  Title  takes  effect,  must  be  "^^°  ^"^ 
brought  within  ten  years  thereafter ;  and  such  writs,  when  brought  to  ' 

revive  any  such  judgment  or  recovery  docketed  after  this  Title  takes 
effect,  shall  be  brought  within  ten  years  after  the  time  of  the  docket- 
ing thereofl 

$  4.  Writs  of  sdre  facias  to  revive  a  judgment  or  recovery  against  Agumt  ter- 
tenants  of  any  real  estate,  may  be  brought  against  the  persons  by  whom  **"*"**• 
such  estate  shall  be  actually  occupied,  claiming  any  interest  therein, 
whether  in  fee,  for  life,  or  for  years. 

S  5.  But  where  any  judgment  or  recovery  shall  be  revived  as  Fenoni  not 
against  any  real  estate,  by  writ  of  scire  facias^  the  right  of  any  per-      •p"''^ 
son  therein,  not  made  a  party  to  such  writ,  shall  not  be  impaired  or 
affected  by  such  revival,  unless  he  claim  title  from  the  tenant  of  such 
real  estate,  who  was  duly  made  a  party  thereto. 

S  6.  Whenever  a  #ctr6/actas  shall  be  brought  against  the  tenants  pieas  lo 
of  any  real  estate,  other  than  heirs  or  devisees,  to  charge  such  real  byienanto. 
estate  with  any  judgment  or  recovery  sought  to  be  revived,  such  te- 
nants, or  any  of  them,  may  plead,  in  abatement, 

1.  That  the  heirs  or  devisees  of  the  party  against  whom  such  judg- 
ment or  recovery  was  had,  or  any  of  them,  have  not  been  summoned : 


or. 


0 


2.  That  there  are  other  persons  who  are  joint  tenants  or  tenants  in 
common  with  those  so  pleading,  of  the  same  lands,  in  respect  to  which 
they  have  been  summoned :  or, 

a.  That  there  are  other  tenants  of  other  Itmds  in  the  same  county, 
which,  if  the  lands  of  the  defendants  be  chargeable  with  the  judgment 
sought  to  be  revived,  are  equally  chargeable  therewith,  specifying  tho 
names  of  such  parties,  and  the  lands  held  by  them : 

And  thereupon,  if  any  such  plea  be  admitted  or  established,  the 
proceedingB  against  those  so  pleading  shall  be  suspended,  until  the 
plaintiff  iA  the  action  shall  have  summoned  the  parties  named  in  such   ' 
plea ;  but  no  second  or  fturther  plea  of  the  like  nature  shall  be  allowed 
in  any  such  action. 

5  T«  In  proceeduigs  by  sdrt  facias  i^nst  heini  or  devisees,  to  ByMn  ud 
enforce  any  liability  arising  from  their  being  tenants  of  or  claiming  ^^^^"^^ 
any  real  estate,  the  defendants,  or  any  of  them,  may  plead,  in  abate- 
flient,  that  there  are  other  heirs  or  devisees  who  ought  to  be  charged, 
who  have  not  been  summoned ;  and  thereupon,  if  such  plea  be  admit- 
ted or  established,  the  proceedings  against  those  so  pleading  shall  be 
suspended,  until  the  plaintiff  in  the  action  shall  have  summoned  the 

Toi«.  11.  73 
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TiTLs  9.  parties  named  in  such  plea ;  but  no  sec(»id  or  further  plea  of  the  lib 
^'^^^'^^  nature  shall  be  allowed  in  any  such  action. 

contributioo.  S  8.  No  person  against  whom  any  recovery  shall  be  had  upon  any 
<  writ  of  scire  facias j  shall,  by  reason  of  any  omission  to  plead  either 
of  the  pleas  herein  before  specified,  or  of  any  thing  herein  contained,  he 
precluded  from  his  remedies  for  contribution,  against  other  persons 
bound  to  contribute  to  the  satisfaction  of  the  judgment  or  recorery  le- 
vived  by  such  scire  facias^  and  not  made  a  party  thereto. 

pfeaiin  bar  S  9*  Any  defendant  in  a  writ  of  scire  faciasy  brought  to  re?iye  a 
r^ngrMi  judgment  against 'real  estate,  shall  hereafter  be  allpwed  to  plead,  in 
bar  of  such  writ, 

1.  That  he  is  not  tenant,  and  does  not  hold  any  of  the  lands  in  re- 
spect to  which  he  shall  have  been  summoned :  or, 

Z.  That  he  is  not  tenant  of  any  particular  part  or  parcel  of  such 
lands:  or, 

3.  That  he  holds  in  severalty,  any  such  lands,  in  respect  to  which 
he  shall  have  been  summoned  as  joint  tenant  or  tenant  in  common; 
and  hereafter  no  such  pleas  shall  be  allowed  in  abatement  of  such 
writ;  nor  shall  any  plea  of  sole  tenancy  be  allowed. 

judgmeni  if  S  10.  If  any  such  plea  be  admitted  or  established,  judgment  shall 
CuStod^'     be  as  follows : 

f .  Where  the  defendant  does  not  hold  any  part  of  the  lands  in  re- 
pect  to  which  he  shall  have  been  summoned,  judgment  shall  be  ren- 
dered in  favor  of  such  defendant : 

3.  Where  the  defendant  holds  only  a  part  of  such  lands,  the  plain- 
tiff  shall  have  judgment  only  as  to  the  part  so  held ;  and  if  the  cause 
be  tried  by  a  jury,  they  shall  specify  such  part  in  their  verdict,  as  is 
the  action  of  ejectment : 

8.  If  any  such  plea  of  several  tenancy  be  admitted  or  established, 
the  plaintiff  shall  have  judgment  according  to  the  title  of  the  defendant ; 
and  if  the  cause  be  tried  by  a  jury,  they  shall  in  like  manner  specify 
the  same  in  their  verdict.  , 

ReaiettatAto     S  H*  No  sctf^  facioSj  to  revivo  any  judgment  against  heirs,  de- 
^i^£^  visees  or  ter-tenants,  shall  be  valid  as  to  any  other  real  estate  than  such 
ius  shall  be  described  in  the  writ,  or  in  the  return  thereto ;  and  such 
real  estate  ediall  be  described  in  the  execution  awarded  upon  aqy  judg- 
ment rendered  on  such  writ. 

writtoaoniii  S  IS.  A  Writ  of  sdrefocias  may  also  be  issued  out  of  the  supreme 
i.uei.i>»u»t.  ^j^y^  ^f  jjjjg  gj^^^^  jjj  behalf  of  the  people  of  this  state,  upon  the  relation 

of  the  attorney-general,  or  of  any  private  person,  for  the  purpose  of  va- 
cating and  annulling  any  letters  patent  granted  by  the  pec^le  of  this 
state,  in  the  following  cases ; 

1.  Where  it  shall  be  alleged  that  such  letters  patent  were  obtained 
by  means  of  some  fraudulent  suggestion  or  concealment,  of  a  mate* 
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rid  hcij  made  by  the  person  to  whom  the  same  were  issued,  or  made   art.  i. 
with  his  consent  or  knowledge :  v^v"^/ 

2.  Where  it  shall  be  alleged  that  such  letters  patent  were  issued 
through  mistake,  and  in  ignorance  of  some  material  fact : 

8.  Where  the  patentee,  or  those  lawfully  claiming  under  him,  shall 
have  done  or  omitted  any  act,  in  violation  of  the  terms  and  conditions 
upon  which  such  letters  patent  were  granted ;  or  shall,  by  any  other 
means,  have  forfeited  the  interest  acquired  under  the  same. 

S  13.  A  writ  of  scire  fadaa^may  also  be  issued  out  of  the  same  ib.tovtetto 
court,' upon  the  relation  of  the  attorney-general,  against  any  corpora- J^^jJ^'" 
tion  created  or  renewed  by  any  act  of  the  legislature,  for  the  purpose 
of  vacating  and  annulling  such  act,  on  the  ground  that  the  same  was 
passed  upon  som^  fraudulent  suggestion  or  concealment,  of  a  mate- 
rial Act,  made  by  the  persons  incorporated  by  such  act,  or  made  with 
their  consent  or  knowledge.  But  no  such  writ  shall  be  issued,  ex- 
cept where  the  legislature  shall  specially  direct  the  attorney-general 
(0  prosecute  the  same. 

S  14.  In  every  writ  of  scire  facias  issued  under  either  of  the  two  cootenti  •r 
last  preceding  sections,  the  particular  matter^  and  circumstances  upon  ^"^' 
which  the  same^  are  founded,  shall  be  set  forth  with  such  convenient 
certainty,  that  the  defendants  may  be  fully  apprized  of  the  general  na- 
ture thereof.    And  if  the  matters  duly  alleged  in  such  writ,  shall  be  jud^cnt 
found  for  the  people,  or  the  defendants  shall  make  de&ult,  judgment 
shall  be  rendered  that  the  letters  patent,  or  act  of  incorportion  specified 
in  the  writ,  as  the  case  may  be,  be  vacated  and  annulled. 

S  15.  Writs  of  scire  facias  may  be  issued,  tested  and  returned,  at  imiu^.tMu 
the  same  time  and  in  the  same  manner  lAi  writs  of  capias  ad  respanr  "^  '*^*"°' 
dendinn  in  personal  actions ;  and^  except  where  otherwise  provided, 
it  shall  not  be  necessary  to  have  any  particular  number  of  days  be- 
tween the  teste  and  return  day  thereof. 

S  16.  It  shall  be  the  duty  of  the  sheriiT  or  other  officer  to  whom  serriM  or 
finy  writ  of  scire  facias  may  be  directed,  to  endeavor  to  serve  the  '^"*" 
same,  notwithstanding  any  directions  which  he  may  receive  to  the 
contouy,  from  the  plaintiff  therein,  or  his  attorney. 

8  17.  Every  such  writ  shall  be  served  by  delivering  a  copy  there-  Hodeornrv- 
of,  certified  by  the  officer  serving  the  same,  to  the  party  required  to  *"*' 
be  summoned ;  or  by  leaving  such  copy  at  his  dwelling-house,  with 
^y  person  of  proper  age.  If  it  be  [issued  against  a  corporation,  it 
^I  be  served  in  the  same  manner  as  prescribed  for  the  service  of  a 
<ttmmons,  in  the  fourth  Title  of  the  eighth  Chapter  of  this  Act.  And 
summoners  shall  not  be  necessary  in  any  casc« 

S  18.  In  all  cases  where  the  writ  shall  be  returned  duly  served,  ApiiMnuie« 
the  appearance  of  the  persons  or  corporations  so  summoned,  shall  be  dauto,ftV. 
entered  by  the  clerk  as  in  other  cases.     And  the  plaintiff  shall  be  en- 
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TITLE  2.  tilled,  ufD  the  filing  of  such  writ,  so  returned,  to  eater  a  rule  requiring 
^"^"^''^'^^  the  defendant  to  plead  to  such  writ,  within  twenty  days  after  the  ser- 
yice  of  notice  thereof;  notice  of  which  rtile  shall  be  served  in  the 
same  manner  and  with  the  like  ef^t,  as  in  personal  acticms. 

Notice  to  ab-  $  19.  If  tfae  shcrifi*  return,  that  any  person  who  was  the  (xigiiial 
dunu  defendant  in  a  judgment,  and  was  required  to  be  summoned  by  such 
writ,  cannot  be  found,  and  has  no  dwelling-house  within  his  couirij, 
the  court  shall,  after  the  filing  of  the  Bcirefacia8y  direct  a  rule  to*be 
entered,  requiring  the  defendant  to  appear  and  plead  to  such  scire  fa- 
cias^ within  twenty  days  after  the  last  publication  of  such  rule,  as 
herein  after  provided.  , 

How  publish-  S  20.  A  copy  of  such  rule,  certified  by  the  clerk  of  the  court,  shall 
be  published  for  four  weeks  successively  in  the  state  paper. 

Enterinf  de-      S  2 1 .  If  such  defendant  shall  not  appear  and  plead  to  such  sdrefaif 

^  ^'     ciaSy  within  the  time  limited  in  the  rule,  the  plaintiff  shall  be  entitled, 

upon  filing  an  affidavit  of  the  due  publication  of  such  rule,  to  enter 

the  default  of  the  defendant,  and  judgment  shall  be  rendered  upon 

such  default,  in  like  manner  as  if  the  writ  had  been  returned  served. 

Deeisration  S  22.  No  declaration  shall  be  required  to  be  filed  upon  the  sdri 
k^^^^"^'  fcmas ;  but  where  executors  or  administrators  are  plaintiffi  in  any 
such  writ,  they  shall  make  profert  of  their  letters  testamentary  or  of 
administration,  in  the  scire  Jncias^  in  the  same  manner  as  now  prac- 
tised in  the  declaration.  And  the  defendant  shall  plead  to  such  writ, 
in  the  same  manner  as  to  a  declaration. 

Writff  to  be       S  23.  No  proceeding  shall  ^be  had  on  any  writ  of  scire  fadas^  un- 

i!!'Li  ia^    less  the  same  shall  have  been  served,  or  notice  thereof  published,  as 

herein  before  provided.    And  no  proceedings  shall  be  had  against  any 

bail  prosecuted  by  scire  facias^  until  such  writ  shall  have  be^  pe^ 

sonally  served. 

copiMofcer.     S  24.  Whcuever  judgment  shall  be  rendered  against  the  defendant, 

tHJOJudg-  •/••ii  1  L^ 

moat*,  ace  upon  auy  sctr«  factcLS  brought  to  vacate  letters  patent,  or  to  vacate 
any  act  of  incorporation,  a  copy  of  the  record  of  such  judgment  shall 
be  forthwith  filed  in  the  office  of  the  secretary  of  this  state. 

To  bo  enter-  S  25.  Such  Secretary  shall  thereupon,  if  the  record  relate  to  letters 
'  ^'  patent,  make  an  entry  in  the  records  of  the  commissioners  of  the  land- 
office,  of  the  substance  and  effect  of  such  recovery,  and  of  the  time 
when  the  record  thereof  was  docketed ;  and  the  lands  and  tenements 
granted  by  such  letters  patent,  may  thereafter  be  disposed  of  by  such 
^  comihissioners^  in  the  same  manner  as  if  such  letters  patent  had  nev^ 
been  issued. 

Notice  in  eeiw  S  26.  If  the  rocord  relate  to  an  act  of  incorporation,  the  secretary 
.of  state  shall  forthwith  cause  notice  of  the  substance  and  effect  of 
such  recovery,  to  be  published  for  four  weeks  in  the  state  paper,  and 
the  like  time  in  a  newspaper  printed  in  the  county  where  the  princi- 


toin  COM. 


CBAP.  iz.]       THE  STATE  OF  NEW-TORK*  <81 

pal  oflke  or  place  of  business  of  the  company  created  by  such  act,  shall   ^^'^-^ 
be.  v^r>rw 

S  27.  Whenever  any  judgment  shall  be  rendered  for  the  vacating  l^^^l 
and  annulling  of  any  act  of  incorporation,  pursuant  to  the  provisions 
of  this  Article,  the,  court  of  chancery  shall  have  the  same  powers  to 
restrain  the  corporation  created  by  such  act ;  to  appoint  a  receiver  of 
its  property  and  effects;  and  to  take  an  account  and  make  distribution 
thereof  among  its  creditors,  as  are  given  in  the  third  Article  of  the  fourth 
Title  of  the  eighth  Chapter  of  this  Act,  upon  the  voluntary  dissolution 
of  corporations ;  and  it  shall  be  the  duty  of  the  attorney-general,  im- 
mediately after  the  rendering  of  any  judgment  vacating  and  annulling 
any  such  act  of  incorporation,  to  institute  proceedings  for  that  pur- 
pose, in  the  said  court 

ARTICLE  SBGOIVJD. 

Cf  It^omuUiona  in  the  Nature  of  a  Quo  WarrantOj  ami  in  cer- 
tain other  Cases. 

Sbc.  2B.  Wbcn  an  iofonnatioB  may  be  SM^i&mne. 

39.  Ci^iaa  toiirae  on  iUing  it,  proeaediagi  on  ita  nton. 
SO.  When  defendant  nanrping  an  office,  may  be  held  to  bail. 
81.  How  judgment  in  raeh  ease  may  be  rendered. 

S2.  If  judgment  for  rdator,  he  may  enter  upon  office,  Ac. 
83.  Penalty  on  defendant  for  not  deliyering  booka,  Jtc 
84  ft  85.  Proceedings  by  relator  to  xeeorerdamaget. 

86.  Flea;  riglit  of  plaintiff  to  meoTer. 

87.  Trialof  issoes;  jodgment;  ezecntien. 

88.  Damages  how  assessed  if  there  be  no  trial. 

89.  Informations  against  corporations,  iUing  npon  leare  grmted.    • 

40.  Leaye  to  be  gntnted  by  supreme  comt  or  a  justice  thereof. 

41.  ProceedingB  on  filing  infionnation;  smimons,  Itc.. 

42.  Sernee  of  summons;  t^ppearance  of  defendant,  ftc. 
48  It  44.  Proceedings  if  defendants  can  not  be  found. 

45.  When  infonnation  may  be  filed  against  serenl  persons. 

46.  Rule  to  plead  howand  when  entered;  notice  tfaereot 

47.  Time  to  plead,  ftc.  how  and  by  whom  enlarged. 

48.  Judgment  upon  contiction  of  usurping  office,  &c. 
48*  Judgment  on  conTietioa  of  oorporation. 

60.  Costs  on  judgment,  how  collected. 

61.  Powers  of  chancery  on  conTiction  of  coipontion. 
68.  Becoid  to  be  filed  with  seeretaiy;  notice,  fte. 

68.  Informations  to  recorer  property  forfeited  to  the  people. 

S  28.  An  information  in  the  nature  of  a  quo  warranto^  may  be  inrormatioai 
filed  in  the  supreme  court  of  this  state,  either  in  term  time  or  vaca-*  ***""*' 
tion,  by  the  attorney-general,  against  individuals,  upon  his  own  rela- 
tion or  upon  the  relation  of  any  private  party,  and  without  applying 
to  such  court  for  leave,  in  either  of  the  following  casetii : 

1.  When  any  person  shall  usurp,  intrude  into  or  unlawfully  hold  ^ 
or  exerci8e,K  any  public  office,- civil  or  military,  or  any  franchise,  with- 
in this  state ;  or  any  office  in  any  corporation  created  by  the  authori- 
ty of  this  state: 

2.  Whenever  any  public  officer,  civil  or  military,  shall  have  done 
or  suffered  any  act,  which,  by  the  provisions  of  law^  diall  work  a  for- 
feiture of  his  office : 
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''^^^^      8.  Where  any  association  or  number  of  persons  shall  act,  witbia 
^"^^"^^^^^  this  state,  as  a  corporation,  without  being  legally  incorporated.'^ 

capiMtiiora.  $29.  Whenever  any  such  information  shall  be  filed,  a  capias  ad 
respondendum  shall  be  issued  thereon,  which  shall  be  served  and  re^ 
turned  in  like  manner  as  in  personal  actions ;  and  whenever  the  same 
shall  be  returned  served,  the  clerk  of  the  court  shall  enter  the  drfen- 
dant's  appearance. 

wheodofon.  S  30.  Whenever  any  such  information  shall  be  filed  against  any 
biu!  '"*  person,  for  usurping  any  office,  the  attorney-general,  in  addition  to 
the  matters  now  required  to  be  set  forth  in  the  information,  may  also 
set  forth  therein  the  name  of  the  person  rightfully  entitled  to  such  oi^ 
fice,  with  an  averment  of  his  right  thereto ;  and  in  such  case,  upon 
proof,  by  affidavit,  that  the  defendant  has  received  any  fees  or  emolu- 
ments belonging  to  such  ofiice,  and  by  means  of  his  usurpation  thereof 
an  order  may  be  granted  by  any  justice  of  the  supreme  court,  for  hold- 
iiig  such  defendant  to  bail ;  and  thereupon  the  defendant  shall  be  arrest- 
ed and  held  to  bail,  in  like  manner  and  with  like  effect,  and  subject  to 
the  same  rights  and  liabilities,  as  upon  a  capias  ad  respondendum 
in  personal  actions. 

jadinnontin      S  31,  In  cvcry  such  case,  judgment  shall  be  rendered  upon  the 
such  caao.     ^^^  of  the  defendant,  and  also  upon  the  right  of  the  party  so  averred 

to  be  entitled ;  or  only  upon  the  right  of  the  defendant,  as  justice  diall 

require, 

Proceedi  ^  ^^'  ^^  judgment  .be  rendered  upon  the  right  of  the  person  » 

If  Air  relator,  avcrrcd  to  be  entitled,  and  the  same  be  in  favor  of  such  person,  he 
shall  be  entitled,  after  taking  the  oath  of  office,  and  executing  any 
official  bond  which  may  be  required  by  law,  to  take  upon  him  the  exe- 
cution of  the  office ;  and  it  shall  be  his  duty  immediately  thereafter, 
to  demand  of  the  defendant  in  such  information,  all  the  books  and  pa- 
pers in  his  custody  or  within  his  power,  belonging  to  the  office  from 
which  he  shall  have  been  ousted. 

Aifeodani,  S  33.  If  such  defendant  shall  refuse  or  nedect  to  deliver  over  any 
such  books  or  papers,  pursuant  to  such  demand,  he  shall  be  deemed 
guilty  of  a  misdemeanor;  and  the  like  proceedings  shall  be  had,  and 
with  the  like  effect,  to  compel  the  delivery  of  such  books  and  papers, 
OS  are  prescribed  in  the  sixth  Titie  of  the  fifth  Chapter  of  the  First 

Part  of  the  Revised  Stetutes. 

• 

lo^tVe^  S  34.  If  judgment  be  rendered  upon  the  right  of  the  person  so  aver- 
amag^.  |^  ^^  jj^  entitled,  in  favor  of  such  person,  he  may,  at  any  time  with- 
in one  year  after  the  docketing  of  such  judgment,  make  and  file  a 
suggestion  that  he  has  sustained  damages  to  a  certain  amount,  by  rea- 
son of  the  usurpation,  by  the  defendant,  of  the  office  from  \diich  such 
defendant  has  been  evicted,  and  praying  judgment  therefor. 

(12)  1  R.  L.  p.  lOS,  §  4;  Uws  of  1825,  p.  461,  §  9. 
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S  36.  Such  suggestion  shall  be  entered,  with  the  proceedings  there-   ast.  & 
on,  up(m  the  record  of  the  judgment,  or  d^all  be  attached  thereto,  as  a  ^^^'^^^ 
continuation  of  the  same ;  it  shall  be  served  on  the  defendant's  at- 
torney, aiid  a  rule  to  plead  thereto  shall  be  entered,  and  notice  there- 
of given,  in  the  same  manner  and  with  the  like  effect,  as  upon  the  fil- 
ing of  a  declaration  in  personal  actions. 

S  S6«  The  defendant  may  p^ead  generally,  that  the  person  filing  ^<»>  ^^• 
such  suggestion  has  not  sustained  any  damages,  by  reason  of  the  pre- 
mises in  his  suggestion  alleged ;  and  on  the  trial  of  any  such  issue,  the 
plaintiff  therein  shall  be  entitled  to  recover  the  damages  which  he  may 
have  sustained,  by  reason  of  such  ursurpation. 

S  37.  All  issues  of  feet  or  of  law,  that  shall  be  joined  between  the  Trial;  judi- 
parties,  shall  be  determined  as  in  personal  actions ;  and  the  party  re- 
covering judgment,  shall  be  entitled  to  have  the  same  docketed,  and 
to  take  out  execution  for  any  damages  and  costs,  or  either,  that  may 
be  adjudged  to  him,  in  the  same  manner  as  in  personal  actioi^i. 

S  38.  If  no  issue  of  feet  be  joined  upon  such  suggestion,  or  if  judg-  AsKning 
mrait  be  rendered  against  the  defendant  by  de&idt,  on  demurrer  or  doSiXr^" 
otherwise,  a  writ  of  inquiry  shall  be  issued  to  the  sheriff  of  the  coun- 
ter within  which  the  duties  of  the  office  are  to  be  exercised,  if  the  same 
be  local,  and  if  otherwise,  to  the  sheriff  of  any  county  witl^n  this  state, 
to  assess  the  damages  sustained  by  the  person  filing  such  suggestion, 
by  reason  of  the  premises;  or  an  order  may  be  entered,  that  such  (da- 
mages be  assessed  at  a  circuit  court  to  be  held  in  the  county  where 
the  venue  in  such  action  shall  be  laid,  and  a  circuit  roll  shall  be  made 
up,  tried  and  returned  as  in  other  cases. 

S  89.  An  information,  in  the  nature  of  a  quo  warranto  may  also  inroimmionff 
be  filed  by  the  attorney-general,  upon  his  own  relation,  on  leave  grant-  porauom. 
ed,  against  any  corporate  body  whenever  such  corporation  shall, 

1.  Ofiend  against  any  of  the  provisions  of  the  act  or  acts,  creating, 
altering  or  renewing  such  corporation :  or, 

3.  Violate  the  provisions  of  any  law,  by  which  such  corporation 
shall  have  forfeited  its  charter  by  misuser :  or, 

3.  Whenever  it  shall  have  forfeited  its  privileges  and  franchises 
by  non-user :  or, 

4.  Whenever  it  shall  have  done  or  omitted  any  acts  which  amount 
to  a  surrender  of  its  corporate  rights,  privileges  and  franchises :  or, 

6.  Whenever  it  ^all  exercise  any  franchise  or  privilege  not  con- 
ferred iipon  it  by  law : 

And  it  shall  be  the  duty  of  the  attorney-general  to  file  such  informa- 
^on,  in  every  instance  in  which  he  shall  have  good  reason  to  believe 
that  the  same  can  be  established  by  proof.** 

S  40.  Leave  to  file  such  information  may  be  granted  by  the  su-  whotograiii 
preme  court,  in  term  time,  or  by  any  justice  thereof,  but  by  no  other  ''^****' 

(13)  Laws  of  lS25,p.  460,  §7! 
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TiTLB  1ft  c^icoT)  upon  the  amplication  of  the  attoroey-general,  in  vacatidn.    And 

^■^"^^^^^  such  court  or  justice  may,  in  their  discretion,  direct  notice  of  such  iqi- 

plication  to  be  given  to  the  corporation  or  its  officers,  previous  to 

granting  such  leave,  and  may  hear  such  corporation  in  oppositioB 

thereto." 

Proeeciingi  $  41.  Upou  such  loavo  boiug  granted  and  endorsed  on  the  informa* 
dSfmSnu.  tion,  under  the  hand  of  the  clerk  of  the  court  or  of  the  justice  gnmtiiig 
die  same,  the  attorney-general  may  forthwith  file  the'  same,  and  there- 
upon may  issue  a  writ  of  summons  against  such  corporation,  to  be  di- 
rected to  the  sheriff  of  the  county  where  the  principal  office  or  jJaceof 
business  of  such  corporaticm  shall  be,  commanding  him  to  summon  sod 
corporation  to  appear  in  the  said  court,-  and  to  answer  the  said  infer- 
mation;  but  where  such  corporation  shall  appear  by  counsel,  puiw- 
ant  to  the  notice  above  authorised  to  be  given,  and  shall  be  heard  in 
opposition  to  the  granting  of  such  leave,  the  court  or  justice  grantiiig 
leave,  may  also  direct  a  rule  to  be  entered,  requiring  the  defendant! 
to  appear  and  plead  to  such  information,  within  twenty  days  after  ser- 
vice of  a  copy  thereof^  and  notice  of  said  rule;  and  in  such  case,  it 
shall  not  be  necessary  to  issue  a  writ  of  summons. 

serriiv  sum-  S  42.  Whenovor  a  summons  shall  be  issued  against  a  coiporatioii, 
"^^^  '  pursuant  to  the  last  section,  such  summons  shall  be  served,  and  the 
appearance  of  the  defendant  be  entered  on  the  return  thereof,  in  the 
manner  prescribed  in  the  fourth  Title  of  the  eighth  Chapter  of  tfaii 
Act.  And  all  the  provisions  of  that  Title,  in  respect  to  the  prefe^ 
ence  to  be  given  in  the  trial  and  argunaent  of  issues  of  &ci  and  of  hw, 
shall  apply  to  such  issues,  when  joined  upon  an  information  in  the 
nature  of  a  quo  warranto  against  any  corporation. 

a»Kwh6a  ^43.  Whenever  any  writ  of  eoyifasad  req»otideiidtim  or  ctfsum- 
^^^  ^  mons,  issued  upon  an  information  in  the  nature  of  a  quo  warrmdo^ 
shall  be  returned  not  served,  by  reason  of  the  defendaints,  or  the  offi- 
cers of  the  defendants,  not  being  found  within  die  county,  the  court 
shall  direct  a  rule  to  be  entered,  requiring  the  defendant,  whether  an 
*  t  V  'individual  or  a  corporation,  to  appear  and  plead  to  such  inibrmatioD, 
within  twenty  days  after  the  last  publication  of  such  rule,  as  herein 
after  provided. 

Notice,  how  S  44.  A  certified  copy  of  such  rule  shall  be  published  for  four 
a«.  '  weeks  successively,  in  the  state  paper ;  and  if  the  defendant  shall  not 
appear  and  plead  to  such  information,  within  the  time  limited  in  the 
rule,  the  plaintiff  shall  be  entitled,  upon  filing  an  affidavit  of  the  doe 
publication  of  such  rule,  to  enter  the  default  of  the  defendant;  and 
judgment  shall  be  rendered  upon  such  default,  in  like  manner  as  if 
the  writ  had  been  returned  duly  served. 

Affunitiore-     S  45.  Whcro  several  persons  claim  to  be  entitied  to  the  same  of- 
penoi  1.   g^  ^^  franchise,  one  information  may  be  filed  against  all  suchpci^ 

(14)Uwfori82S,p.460,§a 
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mB0y  bk  0t6a  to  try  their  raBpective  rights  to  math  offioe  or  fran-   a^^*  i- 

$46.  Whenever  tJiy  "Writ  otcapiaa  ad  respondendum  J  c^^ 
mdbSj  issued  pursaant  to  Ae  provisions  of  this  Article,  dmil  be  re- 
tiinied  dnly  served,  the  attorney-general  may  thereupon  enter  a  rule 
in  TaeattoD,  requiring  the  defendants  to  plead  to  the  information  filed 
against  them,  in  twenty  days  after  the  service  of  a  copy  hereof;  and 
the  saaoeshall  be  served  in  the  same  manner,  and  with  like  effect,  as 
mlea  upon  declarations  in  personal  actions. 

$  47.  An  order  may  be  made,  enlarging  the  time  to  plead,  rqoin  ^■^'^''^l. 
or  drasur,  upon  any  information  in  the  nature  of  a  qf$a  warranto  by  *^ 
the  siqpfeme  court,  or  by  a  justice  thereof;  but  by  no  other  person. 

S  48.  Whenever  any  defendant,  whether  a  natural  person  or  a  cor- 
poration, against  whom  an  information  in  the  nature  of  a  quo  war^- 
fanio  shall  have  been  exhibited,  shall  be  found  or  adjudged  guilty  of 
usurping  or  intruding  into,  or  unlawfully  holding  or  exercising,  any 
oflSce,  franchise  or  privilege ;  judgment  shall  be  rendered,  that  such 
defendant  be  ousted,  and  altogether  excluded  from  such  office,  fran- 
chise or  privilege ;  and  also,  that  the  attorney-general,  or  the  relator, 
if  there  be  one,  recover  his  costs  against  such  defendant.  The  court 
may  also,  in  its  discretion,  fine  such  defendant  any  sum  not  exceed- 
ing two  tfiousand  dollars ;  which  fine,  when  collected,  shall  be  paid 
into  the  treasury  of  this  state. 

S  49.  Whenever  it  shall  be  found  or  adjudged  that  any  corpora-  ^{j^ff**^' 
tion  against  which  an  information  in  the  nature  of  a  quo  warranto 
shall  have  been  filed,  has,  by  any  misuser,  non-user  or  surrender,  for- 
feited its  corporate  r^hts,  privilegeii  and  franchises ;  judgment  shall 
be  rendered)  that  such  corporation  be  ousted,  and  altogether  excluded 
from  such  corporate  rights,  privileges  and  franchises,  and  that  the  said 
corporation  be  dissolve. 

S  60«  If  judgment  be  rendered  upon  any  such  information  against  coUeetiqt 
any  corporation,  or  against  any  persons  claiming  to  be  a  corporation,  ,/%  WV^  7 
the  court  may  cause  the  costs  therein  to  be  collected,  by  execution  ^^  /  / 

against  the  persons  claiming  to  be  a  corporation,  or  by  attachment 
against  the  directors  or  other  officers  of  any  such  corporation. 

S  51.  Whenever  any  such  judgment  shall  be  rendered,  the  court  p« 
of  dbanoery  shall  have  the  same  powers  to  restrain  the  corporation 
created  by  such  act ;  to  appoint  a  receiver  of  its  property  and  eflbcts ; 
and  to  take  an  account  and  make  distribution  thereof  among  its  credi- 
tpra,  as  are  given  in  the  third  Article  of  the  fourth  Title  of  the  eighth 
Chapter  of  this  Act ;  and  it  shall  be  the  duty  of  the  attorney-general, 
inmiediately  after  the  rendering  of  any  such  judgment,  to  institute 
proceedings  for  that  purpose  in  the  said  court. 

(U)  1  R.  L.  p.  106»  (  4. 

rah.  n.  74 
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TITLES.      jJSS.  Wlieneyer  any  such  jodgmeBt  shall  be  rendered  agaiilst any 

^^^^l^]^']^  corporation,  a  copy  of  the  record  of  such  judgment  shall  be  forthwith 

filed,  4m.     filed  in  the  office  of  the  secretary  of  this  state ;  and  such  secrataiy 

'  shall  forthwith  cause  notice  of  the  substance  and  e£Ebct  of  such  wu 

very  to  be  published  for  four  weeks  in  the  state  paper,  and  the  like 

time  in  a  newspaper  printed  in  the  counfy  where  the  principal  office 

or  place  of  business  of  such  corporaticm  shall  be. 

informatioM  S  5S.  Whenever,  by  the  provis(Mis  of  law,  any  property  real  or 
proiMrtj.  personal,  shall  be  forfeited  to  the  people  of  this  state,  or  to  any  officm 
for  their  use,  an  information  for  the  recovery  of  such  proper^,  aUeg^ 
the  grounds  of  such  forfeiture,  may  be  filed  by  the  proper  officer,  in 
any  court  of  record ;  upon  which  the  like  proceedings  and  judgment 
shall  be  had,  if  the  information  be  to  recover  personal  property,  as  in 
actions  of  trover,  and  if  it  be  to  recover  ireal  property,  as  in  actions  of 
ejectment. 

ARTICIiE  THIBH. 

Of  Writs  of  Mandamus  and  Prohibition. 

Bfec.  54.  Retanu  to  fint  Irrit,  how  eompeUed. 

6S.  Pleadingi  and  proeeedingi  on  reton  to  writ. 

06.  InuMof  fiket  wlwn  to  be  triad. 

S7.  Dunages  and  eoctt  to  pkuntiif;  peremptory  mandamna. 

65.  Recorery  of  damages  to  bar  Ibither  aetion. 
69.  fibbrgmg  time  fer  letvn;  pkadiag,  fte. 

60.  Court  may  fine,  on  iaraing  peremptory  mandamni. 

61.  Writ  of  prohibition  when  to  isfve;  its  eontenta. 

62.  Writ  how  aerred  and  returned. 

63.  Proceedings  if  party  in  writ  adopt  the  return. 

64.  Proceedings  if  party  do  not  adopt  return. 

66.  Judgment  when  party  adopta  return. 

Katarntofiift  S  54.  Wheucver  any  writ  of  mandamus  shall  be  issued  out  of  thf 
supreme  court  of  this  state,  the  person,  body,  or  tribunal,  to  whom 
the  same  shall  be  directed  and  delivered,  diall  make  return  to  the  fint 
writ  of  mandamus ;  and  for  a  neglect  so  to  do,  shall  be  proceeded 
against  as  provided  in  the  thirteenth  Title  of  the  eighth  Chapter  of 
this  Act** 

pieodingfl  S  55.  Whenever  a  return  shall  be  made  to  any  sudi  writ,  the  p6^ 
wi*  proca«i-  gQu  prosecuting  such  writ,  may  demur  or  plead  to  all  or  way  of  the 
material  facts  contained  in  the  said  return ;  to  which  the  person  wsr 
king  such  return,  shall  reply,  take  issue  or  demur ;  and  the  like  pro- 
ceedings shall  be  had  therein  for  the  determination  thereof^  as  might 
have  been  had,  if  the  person  prosecuting  such  writ  had  brought  hi» 
action  on  the  case  fer  a  false  return.*'' 

Tritti  of  !•-       S  56.  Issues  of  fact  joined  in  any  such  proceeding,  shall  be  tried  in 
■aeioffaet  ^^  couuty  within  which  the  material  facts  contained  in  the  mondor 

muSj  shall  be  alleged  to  have  taken  place. 

'"'      ■      .       ,,»..■■■  ■       1^.      Ill  "^ 

(16)  1  R.  L.  p.  107,  §  1.    (17)  n^.  §  2. 


writ. 
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S  sit  In  case  a  verdict  shall  be  found  for  the  person  suing  such   ^^'^'  ^ 


writ,  or  if  judgment  be  given  for  him  upon  demurrer  or  hy  default, 
he  shall  recover  damages  and  costs,  in  like  manner  as  h^  might  have 
done  in  such  action  on  the  case  as  aforesaid ;  and  a  peretnl^ory  moi^ 
doflMfS  shall  be  granted  to  him  without  delay.^^ 

$  58*  A  recovery  of  damages  by  virtue  of  this  Article,  against  any  to  b«r 
ysjtfj  who  shall  have  made  a  return  to  a  writ  of  mandamuBf  shall  be  ^^  ^ 
a  bar  to  any  other  action  against  the  same  party,  for  the  making  of 
such  retum.^^ 

$59.  The  supreme  court,  or  any  justice  thereof,  shall  have  theTiiMrorM- 
same  power  to  enlarge  the  time  for  taking  a  return  and  pleading  '*'°*  ^^' 
thereto,  and  for  filing  any  subsequent  pleading,  as  in  personal  actions.^ 

S  60.  Whenever  a  peremptory  mandamus  shall  be  directed  to  any  court  nay 
public  oiBcer,  body  or  board,  commanding  them  to  perform  any  pub-  J^^'*^" 
lie  duty  specially  enjoined  upon  them  by  any  provisions  of  law,  if  it 
shall  appear  to  the  court,  that  such  officer,  or  any  member  of  such 
body  or  board,  has,  without  just  excuse,  refused  or  neglected  to  per-   - 
form  the  duty  so  enjoined,  the  court  may  impose  a  fine  hot  exceeding 
two  hundred  and  fifty  dollars,  upon  every  such  officer  or  member  d[ 
such  b6dy  or  board ;  and  such  fine,  when  collected,  shall  be  paid  into 
the  treasury.    And  the  payment  of  such  fine,  shall  be  a  bar  to  a^y  ac- 
tion for  any  penalty  incurred  by  such  officer  or  member  of  such  body 
or  board,  by  reason  of  his  refusal  or  neglect  to  perform  the  duty  so 
enjoined. 

S  6L  A  writ  of  prohibition  shall  only  be  issued  out  of  the  supreme  writ  ofpio 
court ;  and  hereafter  such  writs  shall  be  applied  for  upon  affidavits,  by  '"^^^"- 
motion,  in  the  same  manner  as  writs  of  mandamus.  And  if  the  cause 
shown  shall  appear  to  the  court  to  be  sufficient,  a  writ  shall  be  there- 
upon issued,  which  shall  command  the  court  and  party  to  whom  it 
shall  be  directed,  to  desist  and  refrain  from  any  further  proceedings  in 
the  suit  or  matter  specified  therein,  until  the  next  term  of  the  said  su- 
preme court,  and  the  further  order  of  such  court  thereon ;  and  then  to 
show  cause,  why  they  should  not  be  absolutely  restrained  firom  any 
fiirther  proceedings  in  such  suit  or  matter. 

S  62.  Such  writ  shall  be  served  upon  the  court  and  party  to  whom  smiee  tod 
it  shall  be  directed,  in  the  same  manner  as  a  writ  of  mandamus  ;  and  '*^""' 
a  return  shall  in  like  numner  be  made  thereto  by  such  court,  which 
may  be  enforced  by  attachment,  as  herein, before  provided, 

S  63.  If  the  party  to  whom  such  writ  of  prohibition  shall  have  been  ^bea  pwty 
directed,  shall,  by  instrument  in  writing  to  be  signed  by  him,  and  an*  •doi^towtuni. 
nexed  to  such  return,  adopt  the  same  return,  and  rely  upon  the  matters 
therein  contained,  as  sufficient  cause  why  such  court  should  not  be 

restrained  as  mentioned  in  the  said  writ,  such  party  shall  thenceforth 

' '         ■  ■  II      -  ■     —    I  I      >  1 .1 ...       ■  - 

(18)  1 R.  L.  p.  107,  $  %    (19)  lb.  §  8.    (20)  lb.  $  S. 
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TTTuift  be  deemed  the  dftfruMfanl  in  iuch  matter;  and  the  pewon  piogecqting 
sach  writ  may  replj,  take  issue  or  demur,  to  the  matters  so  roUed 
upon  by  suph  defimdant ;  and  the  like  proceeding  shall  be  had  fiv  As 
trial  of  issues  of  law  or  fact  joined  between  the  parties^  and  fa  ths 
rendering  of  judgment  thereupon,  as  in  personal  actions. 

S64.  If  the  partjr  to  whcm  such  writ  of  prohibition  shall  hate  beei 
Sj^*^  directed,  shall  not  adopt  such  return  as  above  provided,  the  party  pro- 
secuting such  writ,  shall  bring  on  the  argument  of  such  letnUy  v 
upon  rules  to  show  cause ;  and  he  may,  by  his  own  affidavit  and  other 
proofe,  controvert  the  matters  set  forth  in  such  return.  And  the  oourty 
after  hearing  the  proofs  and  allegations  of  the  parties,  shall  render 
judgment,  either  that  a  prohibition  absolute,  restraining  the  said  court 
and  party  from  proceeding  in  such  suit  or  matter,  do  issue,  or  a  writ 
of  consultation,  authorising  the  court  and  party  to  proceed  in  the  suit 
or  matter  in  question. 

j«4pMa(  If      S  65.  If  the  party  to  whom  such  first  writ  of  prohibition  shall  be 

2l^    ^'  directed,  shall  adopt  the  return  of  the  court  thereto  as  above  provided, 

and  judgment  shall  be  rendered  for  the  party  prosecuting  such  writ,  a 

prohiUtion  absolute  shall  be  issued  ( if  judgment  be  given  against  sock 

party,  a  writ  of  consultation  shall  be  awarded  as  abore  provided. 

ABTICUS^  FOURTH. 

Of  the  Writ  of  Ad  Quad  Damnum. 

Skc.  eSt  VnwB  md  bow  writs  of  inquiry  to  israe. 
S7>  Contoiti  of  writ* 
SB.  Notioo  of  csMuting'. 
SO.  Jvrj  to  be  imnmoiied;  tboir  oatb. 

70.  Proeeedingi  by  joTf ;  iaqiiiiitioii;  reton. 

71.  WboniaqdlritioBiiiaybeMtMldOsSEe. 

72.  How  tad  wbon  title  yetted  in  tbe  people. 
78.  Cofta  Md  espeasee  bow  to  be  peid. 

74.  DamafM  peid  bito  eonit,  to  be  iiiTeited,  Stc. 

75.  Proceedings  by  ekimantf  to  obtain  dami^t. 

76.  This  Artide  to  apply  wben  lands  taken  by  United  States. 

S  66.  Whenever  the  governor  of  this  state  -shall  be  authorised  bj 
law  to  take  possession  of  any  lands  or  tenements  within  this  state,  &r 
the  use  of  the  people  of  this  state,  and  he  can  not  agree  with  the 
owner  or  owners  of  such  lands  or  tenements,  for  the  purchase  thereof 
he  shall  cause  application  to  be  made  to  the  court  of  chancery,  fo  * 
writ  of  inquiry  of  damages,  which  shall  thereupon  be  issued  to  the 
sheriff  of  the  county  wi^in  which  such  lands  or  tenements  shall  be 
situated,  unless  the  chancellor  shall  direct  such  damages  to  be  asHSsed 
by  a  foreign  jury. 

S  67.  Such  writ  shall  describe  the  said  lands  and  tenements,  with 
the  like  certainty  as  required  in  a  declaration  in  ejectment ;  and  shaD 
command  the  sheriff,  that  by  the  oaths  of  twelve  good  and  lawfiu 
men  of  his  county,  he  shall  inquire  whether  the  person  or  peisoD^ 
owning  the  said  lands  or  tenements,  or  any  of  such  persons,  will  lo*- 


Contentiof 
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tain  any  and  what  iqury,  by  reason  of  the  taking  of  aoch  prenuaes  for   abt.4. 
the  use  of  the  people  of  this  state ;  and  that  he  return  the  said  writ,  ^^^^i^^^^ 
irith  the  finding  of  the  jury  thereupon,  to  the  court  of  diancery,  wtth- 
oot  delay. 

S  68.  Upon  such  writ  being  delirered  to  the  sheriff,  be  shall  gire  Notioe  or«s- 
at  least  three  weeks'  notice  ot  the  time  and  place  of  executing  the*^*'^' 
sBone,  by  publishing  a  notice  thereof  in  a  newspaper  printed  in  IAb 

S  69.  The  sheriff  shall  summon  twelve  qualified  jurors  of  his  ooun-  jm;  iwr 
ty,  to  attend  at  such  time  and  place,  and  shall  then  and  there  admi-  ^ 
nister  to  each  of  the  said  jurors,  an  oath  that  he  will  diligently  inquire 
concerning  the  matters  specified  in  the  said  writ,  and  will  give  a  true 
verdict,  according  to  the  best  of  his  judgment,  widiout  &vor  or  par- 
tiality. 

S  70.  After  th^  jury  shall  have  been  duly  sworn,  they  shall  pro- 
ceed to  view  all  the  lands  and  tenements  specified  in  the  writ;  and 
having  duly  considered  the  value  thereof,  they  shall  proceed  to  assess 
the  damages  which  the  owner,  or  if  there  be  several,  which  the  re- 
spective owners  of  such  lands  and  tenements  will  sustain,  by  being 
deprived  thereof.  They  shall  make  an  inquisition,  to  be  signed  by 
themselves  and  by  the  dierifi^  in  which  they  shall  set  forth  the  names 
of  the  several  owners  of  the  lands  and  tenements  in  question,  and 
the  rights  of  each  owner  respectively,  so  far  as  the  same  can  be  as- 
certained by  them,  together  with  the  amount  to  be  paid  therefor  by 
the  people  of  this  state,  and  to  whom,  particularly ;  which  inquisi- 
tion the  sheriff  shaU  forthwith  return,  together  with  the  writ,  to  the 
court  of  chancery. 

S  71.  The  court  shall  examine  the  inquisition  returned,  and  if  the  Qattbx  nidt 
same  be  partial  or  defective,  may  set  aside  the  same,  either  wholly  jf^™***^ 
or  in  part,  and  may  direct  a  new  inquisition  to  be  taken,  to  supply 
such  defects. 

$  72.  Whenever  the  writ  shall  appear  to  have  been  duly  execut-  oid«r  m 
ed,  an  order  shall  be  entered,  declaring  that  the  pec^le  of  this  state-,  S^SSSSa 
.on  paying  into  the  said  court  of  chancery,  the  amount  assessed  in  the 
said  inquisition,  for  damages  as  aforesaid,  shall  be  entitled  to  an  abso- 
lute estate  in  such  lands  and  tenements,  as  described  in  tiie  said  writ, 
with  the  appurtenances,  as  fully  and  efiectually  as  if  the  same  had 
been  conveyed  to  the  said  people  by  the  owners  thereof;  ,and  imme- 
diately after  the  payment  of  such  monies,  the  absolute  title  to  the  said 
lands  and  tenements,  shall  be  vested  in  die  people  of  this  state. 

S  73.  All  monies  which  may  be  necessary  to  pay  any  damages  as- oofisaadt» 
sessed,  and  Any  costs  and  expenses  incurred,  under  the  foregoing  sec- 
tions of  this  Article,  shall  be  paid  to  the  governor,  out  of  the  treasury. 
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TiTLBi.  ^  fj^^  ^p^i^  ^  damages  so  aMessed,  being  paid  into  the  oonrt  of 
tan^ong  clumcery,  the  court  shall  take  order  for  die  inyestment  therecrf^  in  per- 
iSSVoSu  manent  seciirities,  for  the  benefit  of  the  owners  of  such  lands  so  taken, 
and  for  the  investment  of  the  interest  arising  from  such  securities  for 
the  benefit  of  such  owners;  and  shall  cause  such  securities  to  be  trans- 
ferred to  sudi  owners,  or  the  amount  of  the  monies  so  paid  in,  to  be 
paid  oYBr  to  such  owners,  their  guardians  <Mr  legal  representatiTes, 
whenevBr  their  rights  shall  be  established. 

Sr^  «i£r  ^  '^^*  ^^^  owners  may  at  any  time  presmt  their  petition  to  ibe 
*"^  court  of  chancery,  for  the  pajrment  to  them  of  such  monies  or  the  trans- 
fer of  such  securities;  and  such  proceedings  shall  be  had  thereon  as 
shall  be  necessary  to  ascertain  the  respective  rights  of  such  petition- 
ers, and  to  give  notice  to  all  persons  who  may  be  interested  in  the 
lands  so  taken,  or  in  the  monies  so  paid  into  the  said  court. 

biTuSid^  S  76.  Whenever  ai^y  lands  or  tenements  shall  be  taken  for  the  use 
of  the  people  of  the  United  States,  by  the  consent  of  the  legislature 
of  this  state,  and  it  shall  become  necessary  to  issue  a  writ  of  inquiiy 
of  damages,  the  like  proceedings  shall  be  had,-  as  provided  in  this  Ar- 
ticle. ^* 


TITLE  III. 

OF  WRITS  OF  ERROR,  AND  APPEALS. 

Art.  "id — Of  wriisoferror. 

Aet.  2. — Of  writs  of  certiorari,  and  of  error  in  special  cases. 
Aat.  3. — Of  appeals  from  the  court  of  chancery,  and' surrogate's  courts;  and 
circuit  judges  and  courts  df  common  pleas,  in  certain  cases. 

ARTICLE  FIBflPT. 

Of  Writa  of  Error. 

8x0. 1.  Writ  9i  enor,  to  issue  of  eoune. 
2.  By  wbointlu^  must  be  brought. 
8.  When  by  party  reeoreringjudgineBt 
4.  By  attomey-genenl  in  behalf  of  the  people. 

6.  When  by  husband  and  wife. 
a.  By  snrriTDrs  of  sererai. 

7.  All  persons  liviqg,  who  arseatitlsd,  to  Join  in  writ 

8.  Ezeuses  for  not  joining  all. 

9.  Also,  thai  parties  not  joined  had  reliised;  pvoeeedbgs  tfaeraOB. 

10.  Rule  to  be  entered  requiring  them  to  join. 

11.  Role  how  and  when  to  be  served. 

12.  On  what  terns  permitted  to  jmn. 

18.  Proceedings  if  party  Mi^eets  to  appear  and  join. 
14.  Costs  of  motion  to  quash  writ,  how  paid. 

16.  Persons  out  of  the  state,  insane,  he.  not  affected. 
10.  Geneml  power  to  admit  persons  who  ou(^  to  join. 

17.  When  names  of  plaintiffs  may  be  struck  out. 

18.  Scire  fiieias  to  summon  and  serer,  &e.  abolished. 

19.  Against  whom  writs  of  error  to  be  brought 
2D.  WKen  against  female  party  and  her  husband. 
21.  Writs  of  error  (o  be  brought  within  two  jrears. 


(21)  1  R-  L.  p.  196. 


our. «.]        THE  STATE  OP  NEW.YORK.  Att 


8ic.  tt.  BxMptitti  of  penou  under  diivbiUtiM,  Ico.  ART.  1. 

88.  When  by  heiri,  executors,  Ite.  of  penont  deeeued.  ^^V^i 
tL  Bat  BO  disability  to  extend  time  beyond  flye  ycais. 

15^  Writs  of  eitor  by  wkm  to  be  eUoirod. 

26.  Bond  with  sureties  to  be  giren  in  all  cases. 

27.  Penalty  of  bond  in  different  eases. 

28.  Condition  of  bond  in  different  oases. 

29.  Older  to  stay  execution,  &c.  to  be  endorsed. 

89.  Its  effect;  writ  not  to  stay  proceedings  witlumt  order. 
SI.  Certain  oaaee  excepted  from  fiTe  kst  aeetions. 

82.  Bondand  certificate  to  be  filed  with  writ  of  error. 
88.  Retnm  not  to  be  made  unless  bond,  &c.  filed. 
84.  Notice  of  bail  in  enortobc  giTen;  exceptions  to  them. 
86.  Justi^rug  by  bail;  or  new  bail;  notice  thereof. 

86.  Writ  to  be  superseded  for  neglect  to  justify,  &c. 

87.  Actions  for  meane  profits  not  to  proceed  in  certain  case. 

88  &  89.  Proceedings  to  recover  mesne  profits  when  judgment  affirmed,  &c. 

40.  Contents  of  writ  to  supreme  court. 

41.  When  to  be  made  returnable. 

42.  Return  to  be  made  by  clerk;  what  to  contain. 

48.  When  to  be  made. 

44.  deilu  of  othercoufts  tomals^  retans  to  writs. 

45.  Certioiari  to  rectify  yariance,  &c.  how  issued,  &c. 

46.  Court  of  errors  to  compel  returns. 

47  &48.  Proceedingt  on  death  of  oiie  of  seyeral  plaintiffs  or  defendants. 

49.  Who  maybe  substituted  if  all  the  phintifis  die. 

50.  Proceedings  if  aU  defendants  in  error  die. 

61.  Marriage  of  female  plaintiff;  proceedings  upon. 

68,  58  &  54.  Also  upon  marriage  of  female  defendant  ■      . 

56.  Scire  facias  to  summon  executort,  &c.  and  husbands,  abolished. 

66.  Effect  of  judgments  in  error  against  executors,  &c. 

07.  Defendant  in  error  to  be  notified,  before  judgment. 

68.  Contents  of  notice  and  how  senred. 

60.  Proceedings  on  writ  suspended  until  notice  gi?en. 

60.  Judgments  not  to  be  reversed  for  certain  defects. 

61.  Death  after  confession  or  verdict,  not  error. 
68.  Trial  of  issue  of  fact,  in  error  in  supreme  court 

68;  64  &  66.  Also  of  such  issues  joined  in  court  of  emrs. 

6S.  Forfeiture,  &c.  not  to  be  incuited  for  acts  done  under  decision  of  supreme  court. 

S  !•  Writs  of  error,  upon  any  final  judgment  or  determination,  in  WiUssfer 
all  civil  cases,  are  writs  of  right,  and  shall  issue  of  course  out  of  the  hma. 
court  in  which  they  may  by  law  be  made  returnable,  in  vacation  as 
well  as  in  term,  subject  to  the  regulations  prescribed  by  law.^ 

$  S.  Writs  of  error  must  be  brought.  By  wkom  to 

1 .  By  the  party  against  whom  the  judgment  complained  of  was  ren-  ^  ^"^"^ 
dered: 

8.  In  case  of  his  death,  by  his  executors  or  administratOFs,  if  the 
judgment  was  to  recover  any  debt,  or  damages  only,  or  to  recover  any 
interest  in  lands  declared  by  law  to  be  personal  assets :  or, 

8«  In  case  of  the  death  of  such  party,  if  the  judgment  was  for  the 
T^covery  of  real  estate  or  the  possession  thereof,  or  the  title  to  real  es- 
tate was  determined  thereby,  by  the  heirs  or  devisees  of  such  deceas- 
^  party,  to  whom  such  estate  was  devised  or  descended,  or  might 
have  descended: 

4«  By  any  person  having  an  estate  in  reversion,  or  remainder,  in 
any  real  property,  which  shall  have  been  recovered,  or  the  possession. 

(22)  1 R.  L.  p.  lA  $  1. 
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™^^  of  which  shall  Imve  been  reocHreredy  in  any  actioorebtii^ 
^"^'^^''^^hrought  against  any  tenant  for  life)  or  for  years,  in  which  action  svch 
person  was  not  a  party;  and  such  writ  may  be  brought,  within  the  time 
prescribed  by  law,  by  such  person,  as  well  during  die  life  time  of 
such  tenant,  as  after  his  death.^ 

y^^^  ^  S3.  Any  party  in  whose  fiiyor  any  judgment  may  faaye  been  reo- 
p^^  dered,  upon  which  no  execution  shall  hare  been  issued,  and  which 
shall  not  have  beoi  in  any  way  satisfied,  in  whole  or  in  part,  and  af- 
ter his  death,  his  personal  representatiyes,  heirs  or  devisoes,  may 
Ining  a  writ  of  error  to  reverse  such  judgment,  in  the  same  cases  asif 
such  judgment  had  been  rendered  against  such  party. 

B„„^  S4.Writsoferrorina7bebro,;gfatbjrthe.ttor»ey-genend,mbe- 
half  of  the  people  of  this  state, In  the  same  cases  and  in  the  same  man- 
ner, except  where  otherwise  specially  provided,  as  they  might  be 
brought  by  any  individual.^  ^ 

S  5.  If  a  judgment  be  recovered  against  a  female,  and  she  after- 
wards marry,  or  if  a  judgment  be  recovered  against  a  married  woman,  a 
writ  of  error  may  be  brought  thereon,  by  her  and  her  husband  jointly. 

By  Mmvwi.  ^  6.  If  a  judgment  shall  have  been  obtained  i^ainst  several  persons, 
and  one  or  more  of  them  die,  a  writ  of  error  may  be  brought  there(Hi 
by  the  survivors. 

whotoba  S  ?•  If  there  be  several  persons  against  whom  any  judgment  shall 
wrtS!^  ^  have  been  recovered,  and  entitled  to  bring  a  writ  of  error  thereon,  liv- 
ing, at  the  time  of  bringing  such  writ,  they  shall  all  join  in  such  writ, 
except  in  writs  of  error  upon  ju^ment  in  proceedings  Six  partition; 
and  if  any  are  omitted,  the  writ  shall  be  quashed,  on  motion  of  \k 
defendant  in  error,  made  at  any  time  before  joinder  in  error,  upon  affi- 
davit of  the  fiu^ts,  unless  one  or  more  of  such  persons  be  allowed  to 
proceed  separately,  by  the  court  into  which  the  writ  shaH  have  been 
returned. 

Bum  far       ^  8.  To  the  allegation  of  there  being  other  persons  living  who 
•n-  ought  to  join  in  such  writ  of  error,  if  it  be  establidied  or  admitted,  the 

party  prosecuting  such  writ  may  answer,  by  due  proof  on  afiidavit, 
that  any  of  such  persons  not  joined,  are  either  incapable  of  consenting 
to  join  in  such  writ,  by  reason  of  insanity  or  imbecility  of  mind,  or 
that  their  consent  could  not  be  obtained,  by  reason  of  dieir  being  ab- 
sent out  of  this  state ;  and  if  the  court  shall  be  satisfied  of  the  truth 
of  such  answer,  such  party  shall  be  allowed  to  prosecute  such  writ, 
without  joining  such  persons,  in  the  same  manner  as  if  they  were  join- 
ed. 


$  9.  .To  such  allegation,  the  party  prosecuting  the  writ,  noay  abo 
^^^^'^    answer,  by  doe  proof  cm  affidavit,  that  application  has  been  made  to 

(SS)  n>.  p.  188,  §  6;  lb.  p.  S02,  §11  &  IS.    (34)  1 R.  L.  p.  188,  §  7. 
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any  of  the  peraoos  not  named  in  such  writ,  to  join  therein,  and  that   art.  i. 
they  have  refused.    In  auch  case,  the  court  abatt  stay  further  jwro-  '**^*^'^'^^ 
ceedingB  on  auch  writ,  and  on  the  motion  to  quash  the  same,  until  a 
rule  sdiall  haye  been  duly  aervod  upon  the  persons  so  refiising,  as  here- 
in after  prorided* 

S  10,  The  court  shall  thereupon  cause  a  rule  to  be  entered  in  its  Kai«requir- 

•  1  •         •  ^^  uion  to 

muiates,  directing  the  persons  so  refusing  to  join  in  such  writ,  to  ap- i^""** 
pear  in  aich  court,  within  such  time  as  shall  be  prescribed  herein, 
and  then  join  in  such  writ  of  error  and  in  the  proceedings  thereon,  or 
be  ioreyer  precluded  from  bringing  another  writ  of  enor  on  the  same 
judgment 

S  IL  A  copy  of  such  rule  shall  be  served  on  the  parties  named  Service  or 
tlierein,  at  least  ten  days  previous  to  the  time  of  appearance  therein ' 
specified,  by  delivering  the  same  personally  to  them,  if  they  can  be 
£>aiid ;  and  upon  such  of  them  as  can  not  be  found,  by  leaving  the 
same  at  their  last  places  of  residence  respectively,  with  some  person 
of  proper  age. 

S  12.  Upon  the  application  of  any  person  named  ijn  such  rule,  he  fJ^TJ"^'^ 
may  be  permitted  to  join  in  such  writ  of  error,  and  in  the  proceedings 
ibereon,  upon  payment  of  the  costs  of  the  proceedings  to  bring  him 
into  court,  including  the  motion  to  quash  the  writ  of  error,  if  it  shall 
Mfpev  Ifaat  he  reliised  to  join  in  such  writ,  on  application,  and  without 
jttst  cause ;  and  the  writ  and  proceedings  shall  be  amended,  by  in- 
a^rtiog  die  name  of  such  person. 

S  13.  If  any  person  named  in  sudi  rule,  do  not  appear  by  the  time  l^*^^ 
tbereki  specified,  and  join  in  such  writ  of  error,  upon  due  proof  of  the  ^^^' . 
aervioe  of  sudi  rule,  the  default  of  such  person  diall  be  entered,  and  , 

he  AbXL  thereby  be  forever  precluded  from  bringing  any  writ  of  error ' 
on  the  same  judgment     Aiid  the  cause  shall  proceed  in  the  same 
manner  as  if  such  person  had  been  named  in  such  writ,  and  in  the 
proceedings  thereon. 

d  14.  If  the  costs  of  the  motion  to  quash  the  writ  of  error,  shall  Coet«of 
not  be  paid  by  any  person  who  refused  to  join  in  the  writ,  as  herein 
before  provided,  then  the  same  shall  be  paid  by  the  party  prosecuting 
soch  writ  in  all  cases,  unless  under  special  circumstances,  the  court 
relieve  him  from  the  payment  thereof. 

S  1 5.  When  the'  name  of  any  person  out  of  this  state,  or  incapable  PemoM  out 
of  giving  cx)nsent  to  the  bringing  of  a  writ  of  error,  shall  be  omitted  ac 
m  such  writ,  and  the  cause  shall  proceed  without  such  name,  the 
rights  of  such  person  shall  not  be  impaired  by  the  judgment  on  such 
writ :  but  he  may  bring  his  writ  of  error  in  the  same  manner,  sepa- 
rately, as  if  no  such  former  writ  had  been  brought 

5  16.  Any  person  who  ought  to  join  in  a  writ  of  error,  may  be  Admitting 
permitted  to  do  so,  on  his  application,  on  such  terms  as  the  court  ^iT"" 
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rrrLB  3.  shall  impose ;  and  the  writ  and  proceedings  shall  be  amended  by  in- 
^•^^"^^"^  serting  his  name,  and  shall  proceed  as  in  other  cases. 

Sinking  oat  S  I?-  If  OHO  of  SBveral  plaintifis  in  error  apply  to  have  his  name 
pUioiiA.  stricken  out  of  the  writ,  or  if  the  court  be  satisfied,  by  due  proof  on 
affidavit,  that  one  of  several  plaintiffi  in  error,  has  released  the  errors 
in  any  judgment,  or  has  entered  into  a  valid  agreement  to  execute 
such  release,  the  name  of  every  such  plaintiff  shall  be  struck  out  of 
such  writ  and  the  proceedings  thereon,  and  the  cause  shall  proceed 
without  such  person,  in  the  same  manner  as  if  such  person's  naioe 
had  been  continued ;  and  such  person  sh^  thereafter  be  forever  pre- 
cluded from  bringing  or  maintaining  any  writ  of  error  cfa  siidi  judf- 
ment. 

summoM        S  18.  The  proceedings  by  ^cire  fadoB  to  summon  persons  not 
^kb^.     named  in  any  writ  of  error,  and  to  sever  them,  and  all  other  pro- 
ceedings for  that  purpoae,  heretofore  accustomed,  are  hereby  aboluh- 
ed. 

Affftiaat  S  19-  Writs  of  error  must  be  brought  against  the  same  person  wk 

wouf  bu  was  party  to  the  judgment  on  which  it  is  brought ;  or  in  the  caae  of 
his  death, 

1.  If  such  judgment  was  for  the  recovery  <tf  any  debt  or  damages 
only,  against  his  executors  or  administrators : 

2.  If  the  judgment  was  for  the  recovery  of  any  interest  in  landide- 
clared  by  law  to  be  personal  assets,  against  the  executors  or  adminii- 
trators  of  such  deceased  party,  or  if  such  interest  shall  have  been  cos- 
veyed  by  such  deceased  party,  previous  to  the  bringing  of  such  writ, 
then  against  the  actual  occupants  thereof  under  such  conveyance: 

8.  If  such  judgment  was  for  the  recovery  of  real  estate  or  the  po^ 
session  thereof,  or  in  any  action  by  which  the  title  to  real  estate  wis 
determined,  against  the  heirs  of  such  person,  to  whom  such  real  es- 
tate descended,  or  against  the  devisees  of  such  estate ;  or  if  snch  es- 
tate shall  have  been  conveyed  by  such  deceased  party  previous  to  the 
bringing  of  such  writ  of  error,  then  against  jbe  actual  occupants  tbeie- 
of,  claiming  under  such  conveyance. 

HuMi«ad  and  ^  £0.  If  the  party  to  such  judgment  be  a  female,  and  shall  bate 
married,  the  writ  of  error  must  be  brought  against  h^r  and  her  bos- 
band  jointly. 

To  bo  bro't       2  21.  All  writs  of  error  upon  any  judirment  or  final  deternunatioo, 

in  two  yoari.  ,  •  i^  •»      o 

rendered  in  any  cause,  in  any  court  of  law  and  of  record  in  this  state, 
shall  be  brought  within  two  years  after  the  rendering  of  such  judg- 
ment or  final  determination,  and  not  after ;  except  in  the  cases  speci- 
fied in  the  two  next  sections.^'^ 

Exeertions.  ^  22.  If  auy  person  against  whom  such  judgment  or  determioatioo 
shall  be  made,  shall  be  at  the  time,  either, 

(25)  1  R.  L.  p.  154,  §  9. 
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1.  Within  the  stgB  of  ttrentjr-one  jears :  or,  ART.  i. 

»•  Insane:  or,  v^v*x^ 

3.  Imprisoned  on  any  criminal  charge,  or  in  execution  upon  some 
conviction  of  a  criminal  offence,  for  any  term  less  than  for  life :  or, 

4.  A  married  woman : 

The  time  during  which  such  disability  shall  continue,  shall  not  be 
deemed  any  portion  of  the  time  above  limited  for  bringing  a  writ  of 
error ;  but  such  person  may  bring  such  writ  after  the  time  so  limited, 
aod  within  two  years  after  such  disability  removed. 

S  28.  If  the  person  entitled  to  bring  such  writ,  shall  ^e,  during  Byaeeaton, 
Ae  continuance  of  any  disability  specified  in  the  preceding  section,  his 
heirs,  devisees,  executors  or  administrators,  entided  by  law  to  proto- 
cate  such  writ,  may  bring  the  same,  after  the  time  herein  limited  for 
that  purpose,  and  within  two  years  after  such  death. 

S  S4.  But  the  existence  of  any  disability  specified  in  the  preceding  ^^' 
flections,  shall  not  authorise  the  bringing  of  a  writ  of  error  upon  any  ywn- 
judgment,  after  the  expiration  of  five  years  fit>m  the  time  of  rendering 
the  same. 

S  25.  Writs  of  error  shall  be  allowed  as  follows : 

1.  Writs  of  error  to  remove  judgments  from  any  court  of  common  J^^^^J^f 
pleas,  or  from  the  superior  court  of  law  for  the  city  and  county  of  New-  w^r- 
Toik,  may  be  allowed  by  a  justice  of  the  supreme  court,  or  by  a  clerk 
of  that  court,  or  by  any  oiBcer  authorised  to  perform  the  duties  of  a 
justice  thereof: 

s.  Writs  of  error  to  remove  judgments  from  the  supreme  court,  to 
the  court  for  tiie  correction  of  errors,  may  be  allowed  by  the  clerk  of 
that  court,  by  the  chancellor,  by  a  justice  of  the  supreme  court,  or  by 
any  officer  authorised  to  perform  the  duties  of  a  justice  of  the  supreme 
court 

S26.  No  writ  of  error  shall  be  allowed  in  any  case,  unless  the  par- B<»d«  in  aii  - 
ty  prosecuting  such  writ,  with  two  sufficient  sureties,  or  in  case  of 
the  absence  of  such  party,  three  sufficient  sureties,  shall  become 
hound  to  the  party  against  whom  such  writ  of  error  shall  be  brought, 

a  bond%  jts  herein  after  specified.^ 

S  27.  The  penalty  of  such  bond  shall  be  as  follows :  dsflf^m  oi-^ 

!•  If  the  writ  be  intended  to  operate  as  a  stay  of  execution,  upon  «■• 
^y  judgment  for  debt,  damages  or  costs  recovered  in  any  action,  the 
P^ahy  shall  be  at  least  double  the  sum  recovered  by  such  judg- 
ment: 

s*  If  the  writ  be  intended  to  stay  execution  upon  a  judgment  in 
waste  or  in  any  action  for  the  recovery  of  land,  or  the  possession  there- 
^  the  penalty  shall  be  one  hundred  and  fifty  dolhurs,  if  the  writ  be 
^^'^^umable  in  the  supreme  court,  and  if  returnable  in  the  court  for  the 

(a5)lR.I..p.l48.§l&2. 
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TITLE  X  correction  oTvasrors,  three  bundred  dollans  and  nidi'additional  sum  as 
^•^^"^^  shall  be  Aufflcieht  to  indemnify  the  defendant  in  error,  for  the  menie 
profits  of  the  prenuBes  recovered,  during  the  pendency  e{  the  writ,  and 
against  waste. 

8.  If  the  writ  be  not  intended  to  operate  as  a  stay  of  execution,  the 
penalty  of  such  bond,  if  the  writ  Of  error  be  returnable  in  the  supreme 
court,  shall  be  one  hundred  and  fifty  dollars ;  if  sudi  writ  be  returos- 
ble  in  the  court  for  the  correction  of  errors,  the  penalty  shall  be  tbiee 
hundred  dollars. 

In  eotiditiofi  S  26.  The  condition  of  such  b<»d  shall  be  as  follows : 
uidiiTerant  ^^  If  the  Writ  be  intended  to  cerate  as  a  stay  of  executim  upon 
any  judgment  fi>r  the  recorery  of  any  debt,  damages  or  costs^  sodi 
condition  shall  be,  that  if  the  party  prosecuting  such  writ  shall  &il  to 
prosecute  the  same ;  ar  if  such  writ  shall  be  quashed,  or  disooDtiso- 
ed;  or  if  the  judgment  for  the  reversal  of  which  such  writ  of  eiror 
shall  have  been  brought,  or  any  part  of  such  judgment,  shall  be  af- 
firmed; then  that  such  party  will  pay  and  satisfy  the  debt  or  dama- 
ges and  costs  recovered  by  such  judgment,  which  he  shall  be  liable  to 
pay,  or  such  part  of  such  recovery  as  shall  be  affirmed,  if  a  part  onlf 
be  affirmed ;  and  all  costs  and  damages  which  shall  be  awarded  hj 
the  court  to  which  the  writ  of  error  shall  be  returnable,  upon  the 
judgment  so  affirmed. 

2.  If  the  writ  be  intended  to  stay  execution  upon  a  judgment  in 
waste  or  for  the  recovery  of  land  or  the  possession  thereof,  the  condi- 
tion of  such  bond,  in  addition  to  the  matters  herein  before  prescribed, 
shall  further  provide,  that  the  plaintiff  in  error  shall  also  pay  and  sat- 
isfy all  damages  that  may  be  recovered  by  the  defendant  in  error,  for 
the  mesne  profits  of  the  premises  recovered,  or  for  any  waste  to  be 
committed  thereon,  together  with  the  costs  of  the  proceedings  for  the 
recovery  of  such  damages : 

8.  If  the  writ  be  not  intended  to  operate  as  a  stay  of  executi(«,  the 
condition  of  such  bond  shall  be,  that  if  the  party  prosecuting  such  vrit 
shall  fail  to  prosecute  the  same,  or  if  such  writ  be  quashed  or  discon- 
tinued ;  or  if  the  judgment  on  which  such  writ  shall  be  IwroughtjOr 
any  part  thereof,  be  affirmed,  that  such  party  will  pay  the  costs,  if 
any,  and  the  damages  which  shall  be  awarded  by  the  court  to  which 
the  writ  of  error  shall  be  returnable* 

Endonfaigor-  §  S9.  Tho  party  applying  for  the  allowance  of  any  writ  of  ern^r, 
nwlSwl  shall  state  to  the  officer  applied  to,  whedier  such  writ  be  intended  to 
operate  as  a  stay  of  execution,  or  not;  and  if  the  proper  bond  beexe* 
cuted  to  justify  such  stay  of  execution,  the  officer  allowing  the  writ, 
«hall  endorse  thereon,  with  his  allowance  diereo^  an  order  to  stoy 
proceedings  on  the  execution  upon  such  judgment,  if  one  (AaH  hafo 
been  issued,  or  to  stay  the  issuing  of  one,  if  none  have  been  iwned, 
until  judgment  shall  be  rendered  on  such  writ  of  error. 
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S  SO.  If  no  weotttkMk  AM  have  been  issued,  the  sdrvicd  of  such   ^^'^'  i- 
order  shall  stay  the  issuing  thereof;  and  if  an  execution  shall  have  ^f^^^^^^ 
been  issued*  and  not  fully  executed,  the  service  of  such  order  shall  stay  ^\^  '^y 
the  further  execution  thereof,  at  whatever  time  such  order  shall  have  ^^' 
been  made  or  served.    But  no  writ  of  error  shall  stay  the  isauing  of 
an  execution,  or  stay  proceedings  on  an  execution  issued,  unless  such 
Ofder  shall  have  been  made  and  served. 

S  31.  Nothing  contained  in  the  five  last  preceding  sections,  shall  ^^|^^*^^ 
extend  to  any  writ  of  error  to  be  brought  by  an  executor  or  adminis- 
trator, nor  to  any  writ  brought  in  the  name  of  the  people  of  this  state, 
or  in  which  the  attomey-general  shall  certify  that  the  said  people  are 
in  any  way  interested ;  uor  \xi  any  writ  of  error  brought  upon  any  judg- 
ment rendered  upon  any  indictment,  or  upon  any  decision  upon  a  hor 
bea$  carpus  or  certiorariy  or  upon  any  order  for  committing  a  person 
for  a  criminal  contempt. 

5  32.  The  party  prosecuting  the  writ  of  error,  shall,  at  the  time  of  Bond  and 
serving  such  writ  on  the  clerk  of  the  court  in  which  the  judgment  was  counMi. 
given,  file  with  such  clerk,  the  bond  executed  upon  the  allowance  of 
such  writ,  together  with  a  certificate  signed  by  a  counsellor  of  the  su- 
preme court,  stating  that  he  has  examined  the  record  and  proceedings 
in  the  cause  intended  to  be  removed  by  such  writ,  or  copies  thereof; 
and  that  in  his  opinion  there  is  error  in  substance  therein. 

S  33.  No  return  shall  be  made  to  any  writ  of  error,  imless  such  unicn  ni«d, 
certificate  and  bond,  in  the  cases  where  by'the  provisions  of  this  Arti-  hi  1^7.  *"* 
cle  a  bond  is  required,  be  filed  therewith;  and  if  the  clerk  of  any 
court  shall  make  return  to  any  such  writ  contrary  to  the  provisicms 
of  this  section,  such  return  shall  be  void,  and  he  shall  forfeit  to  the 
party  against  whom  such  writ  of  error  shall  have  been  brought,  two 
hundred  and  fifty  dollars ;  and  shall  also,  upon  conviction  thereof,  for- 
feit his  office.^'' 

S  34.  Whenever  any  bond  shall  be  executed  pursuant  to  the  pro-  Notice  of 
vidioos  of  this  Article,  the  party  prosecuting  the  writ  of  error,  shall,  ^o!^^' 
within  ten  days  after  the  filing  of  such  writ,  give  notice  thereof,  with 
the  names,  additions  and  places  of  residence  of  the  sureties  therein,  to 
the  defendant  in  error  or  his  attorney ;  and  such  defendant  may  except 
to  such  sureties,  within  twenty  days  after  the  service  of  such  notice, 
by  giving  notice  of  such  exception  to  the  attorney  for  the  plaintiff  in 
error. 

S  36.  Within  ten  days  after  such  notice  of  exception,  the  sureties  ju^j^.,„g  ,,y 
shall  justify,  by  an  affidavit  that  each  of  them  is  a  householder,  worth  ^^'''  ^^ 
double  the  amount  of  the  penalty  of  such  bond  over  and  above  all  de- 
mands ;  or  within  that  time,  a  new  bond  shall  be  executed  by  new 
sureties,  who  shall  justify  as  herein  provided.    A  copy  of  such  affida- 

(27)1  R.I..]».143»§4. 
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yit  of  justification,  shall  be  served  on  the  attorney  of  the  defendant  in 
error,  within  the  ten  days  herein  specified. 

superteding  $  36.  If  such  suretics  shall  not  justify,  or  if  such  new  bond  shall 
not  be  executed  and  filed,  and  notice  thereof  given  as  herein  proyided, 
within  the  time  above  required,  the  writ  shall  be  superseded  bj  the 
order  of  any  officer  authorised  to  allow  the  same. 

AdioDs  for  ^  37.  After  the  bringing  of  a  writ  of  error,  and  the  giving  of  the 
■t«y«(i.  bond  required  by  law,  upon  any  judgment  for  the  recovery  of  land  or 
the  possession  of  land,  die  party  in  whose  favor  such  judgment  shall 
have  been  given,  shall  not  proceed  for  the  recovery  of  any  mum 
profits  for  the  lands  recovered,  until  the  determination  of  sudi  writ  of 
error. 

Howreeorer-  $  38.  If  the  plaintiff  iu  such  writ  of  error  shall  sufier  a  disccmtinu- 
ance,  Ice  anco  Or  becomo  non-suited,  or  the  judgment  be  affirmed,  the  defendant 
in  error  may  proceed  to  file  a  suggestion  of  his  claim  to  meme  profits, 
in  the  same  manner  as  he  might  have  done  if  no  writ  of  error  h»i  been 
brought;  and  in  such  suggestion,  he  may  also  include  his  claim  for 
meme  profits  during  the  pendency  of  the  writ  of  error,  and  for  any 
'  damages  arising  fi*om  any  waste  committed  after  the  giving  of  such 
first  judgment. 

ProcMdiufi.  ^  39.  Such  suggestion  shall,  in  all  cases,  be  filed  in  the  suprenoe 
court ;  and  the  like  proceedings  in  all  respects  shall  be  had  upon  the 
judgment  of  affirmance,  and  with  the  like  effect,  upon  such  sugges- 
tion as  are  prescribed  in  the  fifth  Chapter  of  this  Act :  and  the  amoont 
of  the  damages  for  the  mesne  profits,  during  the  pendency  of  the  writ 
of  error,  and  none  other,  may  be  recovered  upon  the  bond  given,  on 
the  suing  out  of  the  writ  of  error. 

Writ  of  error  S  40.  Writs  of  orror  issued  out  of  the  court  for  the  correction  of 
tpmu^^  errors,  shall  be  directed  to  the  justices  of  the  supreme  court,  com- 
manding them  to  cause  a  transcript  of  the  record  of  the  judgment  or 
final  determination  upon  which  such  writ  shall  be  brought,  and  ail 
things  concerning  the  same,  to  be  brought  before  the  president  of  the 
senate,  the  senators  and  the  chancellor.^ 

whanraiiini-  ^  41.  If  guch  Writ  of  orror  be  issued  during  the  sitting  of  the  court 
or  of  the  legislature,  it  shall  be  made  returnable  immediately,  at  the 
place  where  the  court  shall  then  be  sitting ;  if  issued  after  a  sitting  or 
term  of  the  court  shall  have  been  adjourned,  and  before  a  meeting  of 
the  court,  it  shall  be  returnable  generally  at  the  next  meeting  of  the 
court,  wherever  the  same  shall  be  held. 

Botom  by  S  42.  The  clork  of  the  supreme  court  upon  whom  such  writ  shall 
be  served,  shall  cause  a  transcript  of  the  record  upon  which  such  writ 
shall  have  been  brought,  to  be  made ;  and  shall  certify  and  annex  the 
same  to  such  writ;  and  shall  endorse  and  sign  a  proper  return  on 

^  (SB)  1  R.  L.  p.  188,  $  7. 
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such  writ,  under  the  seal  of  the  supreme  court,  and  shall  return  the    ^^'^-  ^ 
same  to  the  court  for  the  correction  of  errors.^ 

S  43.  If  such  writ  shall  be  retbmable  immediately,  such  return  when  to  b* 
riiall  be  made  without  delay ;  if  it  be  returnable  generally,  at  the  '°^*' 
next  meeting  of  the  court,  such  return  shall  be  made  by  the  first  day 
of  such  meeting ;  unless  such  writ  was  served  within  eight  days  be- 
fore such  day ;  in  which  case,  the  same  shall  be  returned  within  eight 
days  after  the  service  thereof.^* 

S  44.  Writs  of  error  to  all  other  courts  shall  be  returned,  and  the  ciarks  u>  m. 
retoms  signed,  by  the  clerk  of  the  court  to  which  such  writs  shall  be   "  '^"  ' 
addressed,  under  the  seal  thereof. 

S  45.  A  certiorari  to  certify  any  diminution,  variance  or  other  de-  certiorari. 
feet,  in  any  record  or  proceedings,  may  be  issued  by  the  court  to 
which  a  writ  of  errpr  shall  be  returnable,  to  the  court  upon  whose 
judgment  such  writ  shall  be  brought,  and  shall  be  served  on  a  clerk 
thereof,  and  shall  be  returned  by  him,  according  to  the  command  of 
such  writ. 

S  46.  Any  cterk  neglecting  or  omiltbg  to  make  any  return  of  any  compcnice 
writ,  to  the  court  for  the  correction  of  errors,  according  to  law,  shall  ^  ^^ 
be  liable  to  be  punished  by  such  court  on  attachment,  for  his  contempt, 
in  the  same  manner  as  officers  of  other  courts,  (or  disobeying  the  pro- 
cess of  orders  of  such  courts. 

S  47.  If  there  be  several  plaintijBTs  in  error,  and  one  or  more  of  p««thofi>« 
them  die  before  errors  are  assigned,  such  death  shall  be  suggested  by 
the  surviving  plaintiff,  and  the  errors  shall  be  assigned  by  them ;  and 
if  one.  or  more  of  several  defendants  die  before  joinder  in  error,  such 
death  shall  in  like  manner  be^uggested  by  the  survivors,  and  they 
shall  plead  to  the  assignment  of  errors. 

S  48.  If  there  are  two  or  more  plaintifls  in  a  writ  of  error,  and  one  ib. 
or  more  of  them  die,  afler  errors  assigned ;  or  if  there  be  several  de- 
fendants in  such  writ,  and  one  or  more  of  them  die,  after  joinder  in  er- 
ror, the  writ  shall  not  abate  thereby ;  but  in  either  of  such  cases,  such 
death  shall  be  suggested  on  the  record,  and  the  suit  shall  proceed  at 
the  suit  of  the  surviving  plaintiff,  or  against  the  surviving  defendant, 
as  the  case  may  be. 

S  49.  If  all  the  plain tifis  in  such  writ  die,  after  the  bringing  there-  n«>ati.ofaii 
of,  and  before  judgment  rendered  thereon,  the  executors  or  adminis-^**''^*'^* 
trators  of  the  last  surviving  plaintiff,  or  the  heirs  and  devisees  of  the 
plainti£&,  in  cases  where  they  would  be  entitled  to  bring  writs  of  error, 
may  be  substituted  for  such  plaintifib,  and  the  cause  shall  proceed  at  - 
their  suit. 

S  50.  If  all  the  defendants,  or  a  sole  defendant,  in  a  writ  of  error,  ueatii  of  an 
die,  after  the  bringing  thereof,  and  before  judgment  thereon,  the  exe-  luLtJ!  ^' 

(29)  1B.L  p.  188, §7. 
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TiTLe  3.  eutoni  and  administrators  of  such  defendants,  majr  be  compelled,  \sj 
rule  of  court,  to  become  parties,  and  join  in  error,  in  the  same  man- 
ner as  they  maj  now  be  ccMnpelled  by  a  writ  of  9cire  facias j  and  in 
default  of  their  actual  appearance,  the  court  shall  enter  their  vpfen 
aoce,  and  proceed  and  give  judgment,  in  the  same  manner  as  if  tbey 
had  appeared. 

Marriagoof      $51.  If  a  female  plaintiff  in  error  marry,  after  bringing  her  writ, 
female  piam- 1^^^  husbaud  may  be  joined  with  her,  on  his  application,  and  his  name 
shall  thereupon  be  inserted  in  the  proceedings. 

lb.  of  female      S  59*  If  a  female  defendant  in  error  marry,  after  the  writsludi 
"  ^^    have  been  brought,  and  before  judgment,  her  husband  may  be  made 
a  co-defendant,  on  his,  application. 

mile  upon  $  53.  If  such  husband  do  not  apply,  on  proof  by  affidavit  of  such 
marriage,  the  plaintiff  in  error  shall  be  entitled  to  a  rule  against  such 
husbfflid,  requiring  him  to  show  cause  why  he  should  not  be  made  a 
co-defendant  with  his  wife. 

service  of  S  54.  A  copy  of  such  rule  shall  be  served,  within  the  time  and  in 
etledi^.'"^  the  manner  herein  before  directed,  in  relation  to  a  person  refusing  to 
join  in  error ;  and  upon  proof  of  the  due  service  thereof,  if  the  coifft 
shall  be  satisfied  of  the  fact  of  such  mairriage,  a  rule  shall  be  entered, 
making  such  husband  a  co-defendant  If  such  marriage  shall  not  be 
established,  the  cause  shall  proceed  against  such  female  defendant,  and 
ihe  plaintiff  shall  be  liable  to  sudb  alleged  husband  for  his  costs. 

Certain  »rire      S  55.  Thc  proceeding  by  scire  Jhdaa^  to  summon  executors  or  ad- 

i^.'^  '    ministrators  of  any  deceased  party  to  a  writ  of  error,  or  the  huabend 

of  any  female  plaintiff  or  defendant  in  such  writ,  are  hereby  abolished. 

jiidfment         S  56.  Judgmouts  against  executors  or  administrators  of  a  deceased 

cSton!^^^  defendant,  in  a  writ  of  error,  for  the  recovery  of  any  damages  or  costs, 

shall  have  the  like  and  no  other  efiect,  and  ^a\\  be  proceeded  <m  in 

the  same  manner,  as  judgments  in  a  court  of  original  jurisdiction,  in  a 

personal  action,  against  such  executors  or  administrators. 

Defendant  to  S  57.  Tlie  court  iuto  which  a  writ  of  error  shall  be  retiuned,  be- 
fore rendering  judgment  upon  such  writ,  against  any  defendant  in  er- 
ror who  shall  not  have  appeared,  shall  be  satisfied  that  notice  thereof 
has  been  given  to  such  defendant,  or  his  attorney,  either  before  the  re- 
turn day  thereof,  or  within  ten  days  after  the  actual  issuing  of  sack 
writ. 

contenti  of      S  58.  Such  uotico  shall  state  the  teste  and  return  of  such  writ,  and 
notice ;  bow  ^j^  ^^^  ^  which  returnable,  and  shall  be  served  as  follows : 

1.  If  such  writ  be  brought  within  one  year  after  the  rendering  of 
the  judgment,  such  notice  may  be  served  personally  on  the  defendant 
in  error,  or  on  his  attorney  on  the  record,  if  such  attorney  be  living 
within  this  state : 
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£•  If  the  writ  be  brought  aft^  the  expiration  of  one  year  from  the  art.  l 
time  of  rendering  the  judgment,  or  if  brought  within  one  year,  and  the  ^^^^^x^^ 
attorney  for  the  defendant  be  not  living  within  this  state,  then  suoh 
notice  shall  be  senred  on  the  defendant  in  error  personally,  if  he  can 
be  found ;  and  if  he  can  not  be  &und,  after  diligent  search,  it  may  be 
served  by  leaving  the  same  with  some  proper  person,  at  the  last  resi- 
dence of  such  defendant,  in  such  manner  as  to  induce  a  reasonable  pre^ 
sumption  that  such  notice  has  come  to  his  knowledge. 

S  59.  If  in  any  case,  due  notice  of  the  issuing  of  a  writ  of  error,  staring  pra- 
shall  not  have  been  given,  the  court  may  suspend  proceedings  upon  ^^'^'''**' 
such  writ,  until  such  notice  be  given. 

$  60.  No  judgment  shall  be  reversed;  impaired  or  affected,  for  any  Formal  d«. 
defect  of  form,  variance  or  other  imperfection  contained  in  the  record,  t^uu^^  ^ 
pleadings,  process,  entries,  returns  or  other  proceedings  therein, 
which  by  law  might  be  amended  by  the  court  in  which  such  judg- 
ment was  rendered ;  but  such  defects  and  imperfections,  shall  he  sup- 
plied and  amendeS,  w  shall  be  deemed  to  have  been  supplied  and 
amended,  by  the  court  into  whidi  such  judgment  shall  have  been  re- 
moved by  writ  of  error.*^ 

S  61.  In  case  of  the  death  of  either  party,  after  a  plea  of  confession,  Deatb  aOef 
ngned  by  the  defendant,  in  a  suit  brought  against  him,  or  after  a  ver-  ''"**'*^^'  ^ 
diet  shaU  have  been  rendered,  if  judgment  be  entered  thereon  within 
twb  terms  after  the  time  of  signing  such  plea,  or  of  the  rendering 
snch  verdict,  such  death  shall  not  be  assigned  for  error  in  the  judg- 
ment." 

S  62.  Whenever  any  issue  effect  shall  be  loined  upon  any  writ  of  .'■«»•■•''''•«• 
error,  returned  into  the  supreme  court,  the  same  shall  be  tried  at  a  coo^*- 
circuit  court  or  sittings,  and  a  circuit  roll  for  that  purpose  shall  be 
made  up,  transmitted  and  returned,  as  in  other  cases,  and  the  same 
proceedings  shall  be  had  thereon,  in  all  respects. 

S  6S.  Whenever  an  issue  of  fact  shall  be  joined  upon  any  writ  of  <>'.  ioeoori 
error  returned  into  the  court  for  the  correction  of  errors,  and  when- 
ever any  question  of  fact  shall  arise  upon  any  motion  in  relation  to 
such  writ  or  the  proceedings  thereon,  the  court  may  remit  the  record 
to  the  supreme  court^  with  directiohs  to  cause  an  issue  to  be  made  up 
by  the  parties,  to  try  such  question  of  fact  at  the  proper  circuit  court 
or  sittings,  and  to  certify  the  verdict  thereupon  to  the  said  court  for 
the  correction  of  errors. 

S  64.  Such  issues  shall  be  tried  at  the  proper  circuit  court  or  sit-  rrucocdiog*. 
tings;  and  a  circuit  roll  for  that  purpose,  shall  be  made,  transmitted 
and  returned;  and  the  same  proceedings  shall  be  had  thereon,  in  all 
respects,  as  in  other  cases,  except  that  no  judgment  shall  be  rendered 
by  the  supreme  court,  on  the  verdict  of  the  jury,  but  the  same  may  be 
set  aside,  and  new  triab  granted,  by  such  court,  as  in  other  cases. 

(80)  1  L.  L.  p.  121,  §  9.    (81)  n>.  p.  144,  §  5;  Uwt  of  1814,  ch.  200,  §  40. 
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TITLE  3.       $  65.  The  verdict  so  rendered,  with  the  rocord  and  piooeeifiiig, 
ib^*^'^^^  shall  be  transmitted  to  the  court  for  the  conreetiooofenorS)  who  ihiii 
proceed  thereon  as  shall  be  just. 

"d' mln!*?^  5  60.  Whenever,  by  the  decision  of  the  supreme  court,  any  con- 
effeetin  mr^  structlon  has  bcon  or  may  be  given  to  any  penal  or  other  statate,  ere* 
ry  act  done  in  good  faith,  in  conformity  to  such  construction,  after 
such  decision  was  made,  and  before  a  reversal  thereof  by  the  court  ibr 
the  correction  of  errors,  shall  be  so  fkr  valid,  that  the  party  doing  sndi 
act  shall  not  be  liable  to  any  penalty  or  forfeiture  for  any  such  act 
that  shall  have  been  adjudged  lawftil  by  such  deeisioii  of  the  suprsme 
court ;  but  this  section  shall  not  control  or  aflect  the  judgment  of  the 
court  (ot  the  correction  of  errors,  upcm  Any  writ  of  error  that  mj 
have  beeta  actually  brought  before  such  reversal* 

f  So6  ante.  p.  ARTICI-B  SBCONB. 

VH^'^^  Of  Wfitsof  Certiorari  and  of  Error  in  ipecial  Coat. 

8«c.  er.  D6diioiiimld6rabfeoiadiiig4«fttoraetoniftjb*t«iD»fttd. 
SB.  OidtrtobetiupMidadtiurtjdiqrB;  oerdonri  to  b«  fiiad»  Ite. 
09,  70,  71  &  72.  Bond  to  be  giTen  when  certiorari  brought  by  attrchuig  creditor; 
penalty  and  eonditioii  in  different  caaes. 

73.  Proceeding!  vaderdecition,  &c.  iCayed  by  writ,  &e. 

74.  Bond  when  certiorari  is  brought  by  debtor  or  hii  aisSgnee. 

75.  EiliBCtofwritandbottd. 

76.  Teetimony  to  be  retnned  to  ceitiorari,  &c. 

77.  Power  of  coart  on  retwn  of  writ;  coats. 

fwMJ^un.  S  67#  Whenever  a  petition  shall  be  presented  by  any  person  against 
urgdebr^r"^'  whom  proceedings  shall  have  been  mstituted  as  an  absent,  absconding 
^'*''  or  concealed  debtor,  or  by  any  person  to  whom  such  debtor  shall 

have  assigned  or  delivered  any  property  or  made  any  payments,  in  the 
cases  provided  in  the  first  Article  of  the  first  Title  of  the  fiAh  Chap- 
ter of  the  Second  Part  of  the  Revised  Statutes,  for  the  purpose  of  pro- 
curing the  discharge  of  any  warrant  issued  against  such  debtor,  and 
such  petition  shall  have  been  referred  to  any  court,  for  its  deterroina- 
tion  thereon,  or  for  trial  by  jury,  such  decision,  when  made  by  a  court 
of  common  pleas,  or  the  verdict  of  a  jury,  when  rendered  in  a  court  of 
common  pleas,  may  be  examined  by  the  supreme  court,  upon  a  cer- 
tiorarij  to  be  allowed  by  one  of  the  justices  thereof;  and  when  made 
hy  the  supreme  court,  shall  be  sutgect  to  a  Writ  of  error,  as  in  other 
cases. 

Order  siu*  ^ 

ir^^fJri  ^.  ^^*  ^^^°  certiorari  and  such  writ  of  error,  shall  be  brought  and 
filed  in  the  offik^e  of  a  clerk  of  the  court  by  which  the  decision  was 
made,  or  in  which  the  verdict  was  rendered,  within  thirty  days  after 
such  decisicm  or  verdict;  during  which  time,  the  order  and  judgment 
of  the  court  shall  be  suspended,  and  the  property  seized  by  virtue  of 
any  such  warrant,  and  any  bonds  or  other  securities  taken  according 
to  law,  in  relation  to  such  property,  shall  remain  in  the  hands  of  tiie 
officer  holding  such  warrant. 


Mg  certiorari. 
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5  09.  If  such  cerfioraH  or  wiit  of  error  be  brought  by  aajr  attach-    art.  s. 
iag  creditor^  it  eball  not  be  ^bctual,  unlew  accompani^  I^  a  bond 


with  two  sufficient  sureties,  to  be  approred  by  the  court  to  which  such  taciiin«^cre- 
writ  shall  be  directed,  or  by  a  judge  thereof,  to  the  person  ,who  shall 
hare  presented  the  petition  so  referred,  upon  which  such  decision  or 
hearing  shatl  have  been  made,  as  in  the  next  sections  directed. 

5  TO.  If  the  petition  so  referred  was  presented  by  any  person  pro-  i,b.wheniieci. 
ceeded  against  as  such  absent,  absconding  or  concealed  debtor,  sudi  petiuofl  </^ 
bond  shall  be  in  a  penalty  at  least  double  the  value  of  all  die  personal  debtor',  au^. 
property  seized  under  such  warrant;  with  a  condition,  that  if  such 
certiorari  or  writ  of  error,  as  the  case  may  be,  shall  be  quashed  or 
discontinued,  or  tf  the  decinon  of  the  o^urt  upon  which  such  writ  is 
brought,  shall  be  affirmed,  that  the  obligors  therein  will,  on  demand, 
cause  all  the  personal  property  which  shall  have  been  seized  by  any 
such  warrant,  to  be  restored,  in  the  same  condition,  or  the  value 
thereof  to  be  paid,  ta  the  person  in  whose  possessionit  was,  at  the 
time  of  such  seizure ;  that  the  proceeds  of  any  part  of  such  property, 
which  shall  have  been  sold  as  perishable,  in  the  cases  pres(»'ibed  by 
law,  shall  be  paid  over  to  the  person  in  whose  possession  such  proper^ 
ty  was,  at  the  time  of  its  seizure,  on  demand,  and  that  they  will  pay 
all  damages  which  the  person  to  whom  such  bond  is  g^ven,  shall  sus» 
tain,  by  reason  of  the  bringing  such  certiorari  pr  writ  of  error,  and 
all  costs  and  charges  which  shall  be  awarded  by  &e  court,  to  which 
such  writ  is  returnable. 

$11.  If  the  petition  so  referred,  was  presented  by  any  person  to  ib.wh«nbr 
whom  such  debtor  shaH  have  assijgned  or  delivered  any  property,  or  SS!^ "" 
made  any  payments,  such  bond  shall  be  executed  to  sudi  person,  in  a 
penalty  douUe  the  value  of  the  personal  property  delivered  or  assign- 
ed; or  if  no  such  property  is  alleged  to  have  been  delivered  or  assign- 
ed, then  in  the  penalty  of  at  least  three  hundred  dollars,  with  sureties 
to  be  approved,  as  in  the  last  section  prescribed. 

S  72.  The  condition  of  the  bond  mentioned  in  the  last  section,  shall  condition  in 
be,  that  if  such  writ  of  error  or  certiorari  be  quashed  or  discontinued,  '"*^ 
or  if  the  decision  of  the  court  upon  which  such  writ  is  brought  shall 
be  affirmed,  that  the  obligors  will  pay  all  damages  which  the  person 
to  whom  such  bond  is  given,  shall  sustain,  by  reason  of  die  bringing 
such  certiorari  or  writ  of  error,  and  all  costs  and  charges  which 
shall  be  awarded  by  the  court,  to  which  such  writ  shall  be  returna- 
ble. 

S  73.  Upon  such  writ  otcerHotari  or  of  error  and  bond  being  filed,  Proroed]ns< 
dll  proceedings  upon  the  judgment  of  the  court,  respecting  which  such '  ^^'^ ' 
writ  shall  be  brought ;  and  ail  proceedings  upon  the  warrant  issued 
under  the  Article  herein  before  mentioned,  shall  be  suspended,  until 
the  decision  of  the  court  to  whioh  such  writ  shall  be  returnable ;  ex- 
<^pt  that  any  personal  property  seized  by  such  warrant,  which  may 


604  REVISED  STATUTES  OF  [pam  in. 

TiTLfi3.  be  perishable,  may  be  sold^ander  the  directioii  of  (he  officer  immg 
^"^"^^^^  such  warrant,  and  the  proceeds  of  such  sale  shall  be  retained,  to  abide 

the  ultimate  decision  on  such  writ 
Mto/''  S  74.  If  such  writ  of  error  or  cerHarari  b^  brought  hj  the  persoa 

•ifner.  procceded  against  as  an  absent,  concealed  or  absconding  debtor,  or  bjr 
any  person  to  whom  such  debtor  shall  hare  assigned  or  deliyeied  any 
property  or  made  any,  payments,  it  shall  not  be  efiectual,  unless  ac- 
companied by  a  bond,  with  sureties,  to  the  attaching  creditors,  to  be 
approved  in  the  same  manner,  in  the  like  penalty  and  with  the  sam^ 
condition,  as  prescribed  in  the  case  of  a  writ  of  error  not  inteuded  to 
stay  proceedings  on  a  judgment 
Effector  writ,  g  75,  Upou  thc  filing  of  wch  writ  and  bond,  all  further  proceed- 
ings upon  the  warrant  which  shall  have  been  issued,  shall  be  so^eod- 
ed,  until  the  final  decision  oi  the  court  to  which  such  writ  may  be  re- 
turnable. 

Tertimony  to  §  76.  Upon  any  certiofari  being  brought,  pursuant  to  the  prori- 
sions  of  law,  upon  any  decision  of  a  court  of  common  pleas,  and  npoo 
a  writ  of  error  being  brought  upon  the  decision  of  the  supreme  court, 
in  the  cases  contemplated  in  this  Article,  the  court  to  which  such  writ 
shall  be  directed,  shall  return  the  testimony  given  upon  the  petiti(Xi, 
before  such  court.  And  if  any  issue  upon  such  petition  shall  bare 
been  tried  by  a  jury,  a  case  containing  the  testimony  given  on  such 
trial,  shall  be  made,  under  the  direction  of  such  court,  and  returned 
with  such  certiorari^  as  a  part  of  the  proceedings. 

jnigmmi  on',  Sl77.  Thc  court  to  which  such  writ  shall  be  returnable,  shall  ex- 
'  amine  the  testimony  so  returned,  and  shall  affirm  or  reverse  the  deci- 
sion, in  respect  to  which  such  writ  shall  have  been  brought,  and  shall 
award  costs  to  the  prevaling  party.  And  in  case  such  writ  shall  ap- 
pear to  have  been  brought  for  the  purpose  of  delay  or  vexation,  the 
court  may  award  double  costs  to  the  prevailing  party. 

ABTICI4E  THIRD. 

Of  Appealafrom  ti^e  Court  of  Chancery ,  and  SwrogateU  CowrU; 
and  from  Circuit  Judges  and  Courts  of  Comnum  PleaSy  is 
certain  Caaee. 

Sec.  78.  Appeals  from  liiud  decrMt  in  ebas^eiy  wbm  to  be  made. 

79.  From  oUier  orders  and  decrees,  when  to  be  made. 

80.  Bond  to  be  given  or  deposit  to  be  made,  to  seonre  eosts. 

81.  Deposit  not  to  be  retailed  wben  bond  is  fiYen. 

82.  Bond,  npon  uppttl  from  deeree  for  payment  of  money. 

88.  Proceedings  npon  iqppeal,  when  deoree  direets  deUreiy,  Ate.  of  secnilies,  kt. 
84  EzeeutienofinstranentSySte.  toboperfbimed. 

85.  Bond  when  deeree  directs  sale,  &e.  of  real  property. 

86.  Proceedings  to  be  stayed  on  perfecting  appeal.  * 

87.  Whcnappeals  from  interioevtoryotders  to  stay  proceedings. 

88.  When  bond  specially  required  may  be  ineloded  in  bond  for  costs. 

89.  Proceedings  on  order  appealed  fttnn,  to  be  stayed,  except  certain  cases. 
'  80.  Appeals  from  snirogntes  to  eirmiit  jvdgs  in  eertain  cases. 

91.  Retam  tobemadeby  snrrogate. 

92.  Return  how  enforced  by  dievit  judge. 
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94.  Nodee  of  hearing  on  whom  and  how  to  bo  ■erred.  \^ry^^ 

96.  Judge  to  hear  and  determine  on  proofs  before  mirrogate. 
96.  Cofts  how  awarded  and  by  whom  paid. 
9r.  Determination  to  be  eertifled  to  lurrogate;  proceedinga  tiiereoB. 
96.  Proceedinga  when  rerened  on  qneation  (rf'fiiet 
99.  Fee  of  eireait  jndge  for  hearing  appeal ;  how  paid. 

100.  Appeal  from  deeition  of  eireait  jndge,  to  chancellor,  when  made. 

101.  How  made;  bond,  he. 

•  lOa.  DntyoffvrogateonappeaL 
106.  Return  how  eompdled;  proceedingi  on  retun. 

104.  Appeali  from  inrrogatei  to  chancellor. 

105.  When  to  be  made  from  decreet  aettling  acoooitf  of  ezecnton,  Ace. 

106.  Wheafrom  order  appointing,  ke.  guardian. 

107.  Within  what  time  to  be  made  in  an  other  caaef. 
10&  Bood  to  be  gtren  on  erery  uppttl;  ita  eontenta. 

1C9.  Proceedingi  anipended  by  H^peal,  except  in  pertain  eaaea. 

110.  Certain  orden  not  to  be  aifected  by  appeaL 

111  It  112.  Certain  orden  notalTected,  unleaa  bond  be  giTcn. 

113, 114  It  115.  Bond  when  and  how  proaecnted;  recorery  how  applied. 

116.  Orden  remoring  execnton,  &c.  not  aileeted  by  appeal. 

117.  What  to  be  anffieieaEt  notice  of  appeal  in  aUcasea. 

118.  Appeala  from  deciiions  concerning  dower,  when  to  be  made. 

119.  Appeali  from  common  pleaa,  in  caaea  of  dronkarda. 
130.  Proceeding!  and  practice  of  chancery  on  iqppeala. 

$  78.  All  appeak  from  final  decrees  of  the  court  of  chancery,  shall  ^^f^  s. 
be  made  within  the  same  time  after  the  enrolment  of  any  such  decree,  {''^4*^^ 
as  herein  prescribed  for  bringing  writs  of  error  upon  judgments  at  law, 
subject  to  the  same  exceptions  and  provisicms  in  iGiTor  of  persons  un* 
der  disability  at  the  time  of  rendering  such  decree,  and  subject  to  the 
same  restrictions,  except  where  provision  is  otherwise  specially  made 
by  law.'* 

S  79.  All  appeals  from  any  other  order  or  decree  of  the  court  of «»-  fromaih- 

«^  ^        **  J  ar  orden  ind 

Chancery,  mcluding  decrees  for  the  general  costs  of  the  cause,  shall  <>««»•■• 
be  made  within  fifteen  days  after  notice  thereof  shall  have  been  giyen 
to  the  party  against  whom  such  order  or  decree  shall  be  made,  or  to 
his  solicitor. 

S  80.  Upon  an  appeal  being  made  from  a  decree  or  order  of  the  Bond  oi  da- 
court  of  chanceiy,  the  same  shall  not  be  effectual  for  any  purpose,  un- 
til a  bond  in  a  penalty  of  at  least  two  hundred  and  fifty  dolliurB,  with 
sureties  to  be  approved  by  such  officer  of  the  court  of  chancery  as  the 
chancellor  shall  designate  for  that  purpose,  be  given  to  the  adverse 
parfy,  conditioned  for  the  diligent  prosecution  of  such  appeal,  and  finr 
the  payment  of  all  costs  and  damages  that  may  be  awarded  against 
the  appellant  thereon;  or  until  the  appellant  shall  have  deposited  the 
^m  of  two  hundred  and  fifty  dollars,  with  the  register,  or  assistant 
register,  to  be  applied,  under  the  direction  of  the  court,  for  the  pay- 
ment of  all  costs  and  damages  that  may  be  awarded  against  the  appel- 
lant on  such  appeal. 

S  81.  The  deposit  of  any  sum  of  money,  on  making  an  appeal  whon  dope- 

from  any  order  or  decree  of  the  court  of  chancery,  shall  not  be  required,  S.*^'  ^"^  ^' 

-     ■      .  i     -.  -        .  .  ■  -.. . — .1  ■ .  y-i.      ■  I .  .   ^ 

(82)lR.L.p.l84,§9. 
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TiTT.E  14.  in  cases  where  a  bond  for  the  payment  of  costs  on  such  appeal,  sfaaB 
^'^"^''^^^  have  been  given,  ^s  ia  die  last  section  directed. 

BoiMi  on  op-  S  82.  If  an  appeal  be  made  from  any  order  or  decree  of  the  court 
«Md^^ti^of  chancery,  directing  the  payment  of  money,  sodi  appeal  shall  not 
paT^ ""  stay  the  issuing  of  execution  or  other  process,  to  enforce  the  decree, 
or  any  proceedings  thereon,  unless  a  bond  be  given  by  or  on  behalf  of 
the  appellant,  to  the  adverse  party,  in  a  penalty  at  least  double  the 
sum  decreed  to  be  paid,  with  two  sufficient  sureties  to  be  aj^roved  as 
herein  before  directed,  conditioned,  that  if  the  appellant  shall  fidl  to  pro- 
secute his  appeal ;  or  if  the  same  be  dismissed  or  disocmtuined ;  or  if 
the  decree  appealed  from,  or  any  part  thereof,  be  afBrmed ;  Aen,  that 
such  appellant  will  pay  and  satisfy  the  amount  directed  to  be  paid  by 
such  decree,  or  the  part  of  such  amount  as  to  which  such  decree  shall 
be  affirmed,  if  it  be  affirmed  only  in  part,  and  all  damages  vriddh  shall 
be  awarded  against  the  appellant  by  the  court  ibr  the  oorrecti<m  of 
errors,  upon  such  appeal. 

Dcereoiii-  S  83.  If  the  decree  appealed  from,  directs  the  assignment  or  deU- 
^ry 'ofGii^-  very  of  any  securities,  evidences  of  debt,  documents,  chattels  or  things 
in  action,  the  issuing  and  execution  of  process  to  enforce  such  decree, 
shall  not  be  stayed  by  such  appeal,  unless  the  articles  required  to.be 
assigned  or  delivered,  be  brought  into  court,  or  placed  in  the  custody 
of  such  officers  or  receivers  as  the  court  diaH  appoint ;  or  unless  a 
bond  in  a  penalty  at  least  double  the  value  of  the  articles  so  dkected 
to  be  delivered  or  assigned,  be  given  to  the  adverse  party,  widi 
two  sufficient  sureties  to  be  approved  as  herein  before  directed,  con- 
ditioned that  the  appellant  will  abide  and  obey  the  order  of  tbe 
court  for  the  correction  of  errors,  made  upon  the  subject  of  aoch  w^ 
peal. 

Gx'^ruiirm  of      ^  84.  If  tho  dccreo  appealed  from,  direct  the  execution  of  any  con- 
&c  veyance  or  other  instrument  by  any  party,  the  issumg  and  execution 

of  {NTOcess  to  enforce  sudi  decree,  shall  not  be  stayed  by  such  appeal, 
until  the  a{q)ellant  dmll  Imve  executed  the  oonveyvnce  or  instrament 
directed,  and  deposited  the  same  with  the  register  or  assistantHr^isler 
of  the  court,  to  abide  the  final  order  and  decree  of  the  court  for  the  cor- 
rection of  errors. 

Demo  <u  S  85.  If  the  decree  or  order  appealed  from,  direct  the  sale  or  the 
of  real  pro-  delivcry  of  the  possession  of  any  real  property,  the  issmng  and  exe- 
cution of  process  to  enforce  the  same,  shall  not  be  stayed,  until  a  bond 
be  given,  with  sureties,  as  herein  before  directed,  in  such  penalty  as 
the  court  of  chancery  shall  deem  sufficient,  conditioned  that  during 
the  possession  of  such  real  property  by  such  appellant,  he  will  not 
commit,  or  sufier  any  waste  to  be  committed  thereon ;  and  thaft  in 
case  such  appeal  be  dismissed  or  discontinued,  or  such  order  or  decree 
be  affirmed,  such  appellant  will  pay  the  value  of  the  use  and  occupa- 
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lion  of  0«Gb  pfopertjr,  ftom  the  time  of  such  appeal  until  the  delifery    ^^^'  ^ 
of  the  posMfision  diereof,  pursuant  to  such  order  or  decree.  v^vw 

S  86.  Whenever,  in  the  foregoing  cases,  an  appeal  sh^I  be  P^r-^'^^^. 
fected,  by  bringing  into  court,  or  depositing,  pursuant  to  its  order,  any  "«•• 
articles  tequired  to  be  so  deposited,  or  any  Instrument  required  to  be 
erecated,  or  by  the  giving  a  bond  as  herein  prescribed,  such  appeal 
shall  stay  all  further  proceedings  in  the  court  of  chancery,  upon  the 
order  or  decree  appealed  from,  uid  upon  the  sulgect  matter  embraced 
in  such  order  or  decree ;  but  shall  not  prevent  (he  court  from  pro- 
eeoding  up<»i  any  other  matter  included  in  the  bill  and  not  aSected  by 
such  orikr  or  decree. 

$  87.  If  an  appeal  be  made  from  any  interlocutory  order  of  the  ib.  w)i«n 
court  of  chancery,  m  a  cause  brought,  either,  cutoryoniers. 

1 .  For  the  payment  of  any  sum  of  money :  or, 

2.  To  compel  the  delivery  or  assignment  of  any  securities,  evi- 
dences of  debt,  documents,  chattels  or  things  in  action :  or, 

3.  To  compel  the  execution  of  any  conveyance  or  other  instrument : 
or, 

4.  In  causes  in  which  a  decree  may  be  made  for  the  ^eKvery  of 
the  possession  of  any  real  property,  or  for  the  sale  thereof: 

l^e  court  of  chancery  may,  in  its  discreticii,  require  the  doing  of 
Mcfa  other  acis  and  things,  by  the  appelkmt,  as  in  similar  cases  are 
herein  required  to  be  done  by  him,  to  stay  the  execution  of  a  final  de- 
cree,  on  an  appeal  therefrom ;  and  until  such  acts  or  things  so  requir- 
ed to  be  done,  shall  be  performed,  an  appeal  from  an  interlocutory  or- 
der shall  not  stay  any  proceedings  thereon. 

S  88.  Wheneyer  aiky  bond  shall  be  required  by  or  pursuant  to  any  ccruin  buMis 
of  the  preceding  sections,  to  stay  proceedings  on  any  order  or  decree,  Mhd»tMK"^' 
ihd  same  may  be  taken  separately  from,  or  may  be  included  with,  the 
bond  to  secure  the  payment  of  costs  upon  the  appeal. 

S  89.  In  aH  other  cases  not  herein  provided  fbr,  the  filing  and  per-  Api>eHi  to 
fecting  an  appeal,  by  giving  bond  for  the  payment  o{  costs  thereon,  bgn,  cxco'l?t| 
shall  stay  aH  proceedings  in  the  court  of  chancery,  upon  the  order  or 
decree  appealed  fit>m,  and  upon  the  subject  matter  thereof,  except, 

1 .  When  the  order  appealed  from  directs  the  sale  of  perishable  pro-  Oriicm  m  t^i% 
per^,  such  property  may  be  sold,  by  a  special  order  of  the  ooupt,  after  rr»^r"y'* 
the  maidng  of  such  q^peal,  and  the  proceeds  of  such  sale  shall  be 
bfougfat  into  court,  to  abide  the  final  order  and  decree  of  the  court  for 
the  correcti(»i  of  errors :  or, 

3,  When  the  order  appealed  from  is  interlocutory,  either  party  TwuimMi^ 
may  proceed,  at  his  own  expense,  under  the  direotion  of  the  court,  ul  ^  ^ 
upon  pwjfex  cause  shown,  to  take  testimony  in  the  cause,  conditional- 
Ij,  to  be.  used  thereafter  in  the  cause,  in  the  same  cases  in  which  tss- 
timcmy  taken  conditional^  in  an  action  at  law,  may  be  used:  «r. 
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TITLE  3.       9.  Wlieii  the  order  ftppefded  from,  is  for  the  >  comfnitinwit  of  aiij 

"^^1^1^^  perBon  for  a  contempt,  or  for  the  purpose  of  enforcing  die  ri^ts  or 

jjjjjjft'j^ remedies  of  any  party,  proceedings  on  such  -order  shall  be  had,  not- 

withstajuding  such  appeal,  or  the  same  shall  be  stayed,  as  the  court 

may  direct,  on  such  terms  as  it  shall  think  proper  to  impose. 

^pp^^<»  S  90.  Appeals  from  the  decisions  of  surrogates,  by  which  any  will 
of  real  estate  shall  have  been  admitted  to  record,  or  any  will  of  per- 
sonal estate  shall  have  been  admitted  to  probate;  or  by  which  any 
such  will  shall  be  refused  to  be  admitted  to  record  or  jwobate,  U>  the 
circuit  judge  of  the  circuit,  shall  be  made  within  three  m(«tli8  af- 
ter such  decision  made  and  entered,  in  the  manner  and  with  the  s^ 
curity  specified  in 'the  first  Title  of  the  sixth  Chapter  of  the  SeoasA 
Part  of  the  Revised  Statutes. 

2^^^2^  $  91.  Upon  such  appeal  being  perfected,  and  upon  the  surrogate 
being  paid  the  fees  allowed  by  law,  for  the  service  herein  required,  he 
shall  immediately  transmit  to  the  circuit  judge,  a  copy  of  such  apped, 
and  copies  of  the  will,  and  of  all  papers,  documents  and  testimony 
produced  before  him  in  relation  to  the  subject  of  the  appeal,  dulj  cer- 
tified by  him,  under  his  seal  of  office,  with  a  statement  of  the  decision 
made  by  him,  and  the  reasons  of  such  decision,  if  required* 

^llJ^JJf^^  S  92*  The  circuit  judge  to  whom  an  appeal  shall  have  been  made, 
Upon  due  proof  thereof,  and  of  the  unreasonable  n^lect  of  a  surregttbs 
to  transmit  the  same  with  the  copies  h»ein  directed,  after  haying 
been  paid  or  tendered  his  fees,  may  enforce  such  return  by  attach- 
ment, in  the  same  manner  and  with  the  like  efiect,  as  in  case  of  a 
witness  refusing  to  obey  a  subpoana  to  attend  any  circuit  oourt 

Timtt  and         S  93.  Upou  such  appeal  and  copies  being  received  by  a  ckcoit 
j^!*^***^' judge,  he  shall  appoint  a  day  and  place  (or  the  hearing  of  the  parties. 

Such  time  shall  be  at  least  twenty  days,  and  not  more  than  three 

months,  from  the  time  of  appointing  the  same. 

Notice  sf  S  94.  Fourteen  days'  notice  of  the  time  and  place  so  appointed, 
*^'^'  shall  be  given  by  the  appellant  to  the  parties  who  appeared  before  the 
surrogate  in  opposition  to  such  appellant,  by  serving  such  notice  on 
them  personally,  if  they  can  be  found ;  and  if  they  can  not  be  found, 
by  leaving  the  same  at  their  places  of  residence  respectively,  with 
some  proper  person. 

Httfrmgtiu:.  S  96.  At  the  time  and  place  appointed,  and  at  such  other  times  as 
the  matter  shall  be  adjourned  to,  the  circuit  judge  shall  proceed  to  hear 
the  allegations  of  the  parties,  upon  the  proofs  submitted  by  them  to 
the  surrogate,  and  shall  affirm  or  reverse ,  the  decision  of  the  surro- 
gate, as  shall  be  just. 

cotu.  S  96.  If  the  decision  be  affirmed,  the  circuit  judge  shall  award 

ooets  to  be  paid  by  the  party  appealing,  either  personally  Or  out  of  the 
estate  of  the  deceased,  as  he  shall  direct.    If  the  decision  be  reversed, 
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vpona  question  of  law,  costs  shall  in  like  manner  be  awarded  against    art.  ^ 
the  partjr  maintaining  the  decision  of  the  surrogate,  either  personally  ^'^'v'^i/ 
or  out  of  the  estate  of  the  deceased. 

S97.  Such  affirmance,  or  «uch  reversal  upon  a  question  <^f  ^^w,  ^^jj^SlSn*' 
shall  be  certified  to  the  surrogate  whose  decision  was  appealed  firom,  to«>n«>g&t«. 
bj  the  circuit  judge,  with  the  award  of  costs  made  by  him,  and  the  ^»a'£] 
copies  of  papers  sent  to  such  judge,  shall  be  by  him  returned  to  the 
surrogate.    Such  surrogate  shall  enforce  the  payment  of  the  costs  so 
awarded,  in  the  same  manner  as  if  such  award  had  been  made  by  him ; 
and  shall  proceed  upon  such  affirmance  or  reversal,  as  directed  in  the 
first  Title  of  the  sixth  Chapter  of  the  Second  Part  of  the  Revised 
Statutes,  unless  such  reversal  or  affirmance  be  appealed  from,  as 
herein  ^t  provided. 

S  98«  If  the  circuit  judge  shall  reverse  the  decision  of  the  surro-  ae^Mwa  m 

**    ^  quMlios  of 

gate,  upon  a  question  of  fiict,  an  issue  shall  be  made  up,  tried  and  f<Mst. 
determined,  as  prescribed  in  the  said  first  Title  of  the  said  sixth  ^^^£1 
Chapter;  and  upon  the  final  determination  thereof  being  certified  to 
the  surrogate  whose  decision  shall  have  been  appealed  from,  he  Shall 
proceed  in*  the  manner  directed  in  the  said  Chapter. 

S  99.  For'attending,  hearing  and  determining  any  such  appeal,  the  FMorditou 
circuit  judge  shall  be  entitled  to  receive  a  fee  of  five  dollars  from  the  ^ 
appellant,  to  be  allowed  and  recovered  as  the  other  costs  of  the  pro- 
ceedings. 

S  100.  An  appeal  to  the  court  of  chancery  may  be  entered  firom  Apptaito 
the  decision  of  any  circuit  judge,  upon  such  appeal  firom  a  surrogate,  **"*•""*' 
when  no  feigned  issue  shall  have  been  awarded  for  the  trial  of  any 
question  of  fiu:t,  within  one  month  firom  the  time  such  decision  shall 
have  been  certified  to  the  surrogate,  and  entered  in  his  office. 

S  101.  Such  appeal  shall  be  filed  with  the  surrogate,  and  shall  be  How  mad*, 
accompanied  by  a  bond,  in  the  same  penalty  and  with  the  same  con-  ^^^^  '* 
ditions,  as  prescribed  by  law,  in  case  of  an  appeal  from  the  order  of  a 
surrogate  admitting  a  will  to  probate. 

S 102.  Upon  such  appeal  being  perfected,  the  surrogate  shall  cer-  bmd»  bj 
tify  and  return  to  the  court  of  chancery,  the  decision  of  the  circuit  ■"'^*^ 
judge,  and  the  copies  of  the  will,  papers  and  testimony  returned  by 
such  judge  to  the  surrogate's  office. 

$  103.  The  court  of  chancery  may  enforce  such  return,  in  the  compeniiv 
same  manner  as  returns  to  process  issued  by  such  court ;  and  upon  "^'"'  ^^' 
die  same  being  made,  shall  proceed  thereon,  as  in  cases  of  appeals 
firom  surrogates. 

S  104.  Appeals  may  be  made  firom  the  orders,  decrees  and  senten-  ^jPjj^'jJ]^ 
ces  of  surrogates,  in  all  cases,  to  the  court  of  chancery,  except  where 

veil.  n.  77 
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TITLES,  prarnion  has  been  herein  made  for  appeals  to  drcuit  jtidgei^ and 
except  appeals  from  orders  ooooenung  any  admeasurement  of  dow- 


er.»» 


Fr<mi4«erM«     S  106.  Such  appcab  from  the  deeree  of  a  surrogate,  fer  Ae  find 
^^a  *""'   settlement  of  the  account  of  anj  executor,  administrator  or  guatdiaa, 

shall  be  made  within  three  months  after  sudi  decree  shall  have  been 

recorded.^ 
Froinorder      $  106.  Such  appeals  from  the  order  of  a  sonogata  for  the  ^fpoigA- 
*«^^>^*  ment  d[  a  guardian,  or  for  his  removal ;  or  upon  a  refinal  to  ubIds 

such  removal;  shall  be  made  within  six  months  after  such  order  aball 

have  been  entered. 

wkwia  iB  S  107.  In  all  other  cases  not  herein  before  specified,  and  hot  odh 
erwise  limited  by  law,  appeals  from  the  orders,  decrees  and  smtences 
of  surrogates,  to  the  court  of  chancery,  shall  be  made  within  tUrtj 
days  after  such  order,  decree  or  sentence  shall  faaye  been  made.** 

Bondooap-      S  108.  No  such  appeal  shall  be  eflEectual,  until  a  bond  be  filed 
'^^  with  the  surrogate,  With  two  suflidemt  sureties  fo  be  approtad  by 

him,  in  the  penalty  of  at  least  one  hundned  dollars,  to  the  adveise 
party,  conditioned  substantially  that  the  appellant  will  prosecute  his 
appeal  to  eflbct,  and  will  pay  all  costs  that  shall  be  adjudged  against 
him  by  the  court  of  chancery. 

SteytQrvr<^      ^  ^^'  ^^^^  ^^  appeal,  when  perfected,  except  in  the  cases 

''^^^^^  specified  in  the  two  next  sections,  shall  suspend  all  proceedings  ob 

the  order  appealed  from,  until  such  i^peal  be  deinmined,  or  until  the 

court  to  which  the  appeal  shall  have  been  made,  shall  authorise  pto- 

ceedings  thereon. 

AimMinotto  0  110.  Apposls  from  iho  order  of  any  surrogate  appointing  a  ooH- 
at^anT^ "  lector  Or  special  administrator  on  the  estate  of  any  deoeaeed  persoft; 
fr«n  orders  directing  the  sale  imperishable  pr(^rty;  finom  olden  ap- 
pointing appraisers  of  personal  property ;  and  from  all  orders  for  the 
service  and  publication  of  notices ;  shall  not  stay  or  afiect  any  pro- 
ceedings under  such  orders. 

BoadMMf  S  111.  Appeals  from  orders  for  the  commitment,  <»awardii^  pro- 
tSIcuM.  cess  for  the  commitment  of  any  executor,  administrator  oi  guanfiHi, 
for  not  returning  an  inventory,  rendering  an  account,  or  obeying  any 
other  order  of  a  surrogate;  and  appeals  firom  such  orders  for  the  com- 
mitment of  any  person  reftising  to  obey  any  subpoena,  or  to  testify, 
when  required,  according  to  law ;  shall  not  stay  the  execution  of  such 
orders  or  process,  unless  the  party  committed,  diall  give  bond,  as  di- 
rected in  the  next  section. 

Ptiwity  imd  S  1 12.  Such  bond  shall  be  executed,  at  the  time  of  filins:  the  ap- 
peal,  by  the  appellant  and  two  sufficient  suretfes,  to  be  approved  by 
the  surrogate,  to  the  people  of  this  state,  in  a  sufficient  penalty,  not 
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exoeediBg  one  thousand  doUars,  conditioned,  that  if  the  order  appeal-   aat.  3. 
ed  from,  riiall  be  affirmed^  snch  person  will  within  twenty-days  after  ^"^v^^i/ 
sach  affirmance,  surrender  himself  to  the  custody  of  the  sheriff  to 
whom  he  shall  have  been  committed,  in  obedience  to  such  order  or 
pfocess. 

S  lis.  If  the  condition  of  such  bond  be  violated,  it  shall  be  pro-  ProMentiori 
secuted  by  the  district  attorney  of  the  county,  under  fhe  direction  of 
the  surrogate  receiving  the  same,  in  the  same  manner  and  with  the 
UcB  eflect  as  recognizances  for  the  appearance  of  any  party,  when 
they  become  forfeited. 

S  1 14.  If  it  appear  to  the  court  in  which  a  recovery  on  such  bond  AppikAtiofi 
shall  be  had,  that  any  par^  has  suffered  pecuniary  injury,  by  reason  ^  '*^'^' 
of  the  misconduct  of  the  person  so  ordered  to  be  committed,  or  by 
reason  of  the  delay  caused  by  such  appeal,  such  court  may  order  such 
part  of  die  said  penalty jas  it  shall  deem  reasonable,  to  be  paid  to  such 
party. 

S  n&  The  amount  of  such  recovery,  which  ^hall  not  be  paid  over  ib.  mqAm. 
as  above  directed,  shall  be  paid  into  the  county  treasury. 

S  1 16.  Appeals  from  the  order  of  a  surrogate  suspending  or  remov-  ord«r  rmnor. 
ing  any  executor,  adihmistrator  or  guardian,  shall  not  affect  any  such  Jj^^'*^^"' 
order^  until  the  same  be  reversed. 

5  117.  In  every  case  of  an  appeal  from  the  order,  decree  or  sen-  NoOMoTaiH 
fence  of  a  surrogate,  or  from  the  decision  of  a  circuit  judge,  the  filing  ^^^ 
such  appeal  in  the  office  of  the  surrogate,  and  perfecting  the  same,  by 
giving  a  bond  in. the  cases  required  by  law,  shall  be  deemed  sufficient 
notice  of  such  appeal  to  the  adverse  party,  without  any  oAer  notice. 

5  118.  Appeals  to  the  supreme  court,  from  the  ordeni(^  surrogates  Appmbfron 
and  the  decisions  of  courts  of  common  pleas,  confirming  or  vacating  doSwT 
any  admeasurement  of  dower,  shall  be  made  within  thirty  ^ays  after 
such  order  or  decision  made,  upon  giving  a  bond  as  required  by  law.*^ 

S  119.  Appeals  to  the  court  of  diancery,  from  the  judgments,  or-  ib.  incM  of 
ders  and  determinations  of  the  courts  of  common  pleas,  made  upon'"^^"^ 
any  proceedings  instituted  therein,  in  relation  to  the  persons  and  es- 
tates of  habitual  drunkards,  must  be  made  within  three  months  after 
the  making  such  order,  determinaticm  or  judgment,  and  upon  giving 
Ae  securi^  required  by  law. 

8  120.  The  court  of  chancery  shall  proceed  thereon,  in  the  same  PrMtiMoii 
manner  as  upon  appeals  from  surrogates ;  and  shall  prescribe,  by  rule,  ^SSSij! 
the  course  of  practice  thereon,  and  on  af^ieals  firom  surrogates  and 

the  decisions  of  circuit  judges,  in  the  eases  herein  befiire  specified. 

— "    —    -     -  -  ^      -        ■  ■  ■  .  ■  — .-■■■_    ,  ,-.. 
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TITtBl. 

%)1aiJkJPm    JlL« 

Of  Costs,  and  the  Fees  of  Officers. 


Title  1. — Of  the  cases  in  which  costs  may  be  recoTeredy  and  in  which 

double  costs  may  be  allowed. 
Title  2. — Of  security  for  the  payment  of  coats. 
Title  3. — Of  the  fees  of  certain  officers. 
Title  4. — General  proTistona  coDcemiiig  the  fees  of  officers  and  persons 

to  whom  any  allowance  is  made  for  senrices. 
TiTLa  5. — Of  the  taxation  of  coats. 


TITLE  I. 

or  THE  CASES  IN  WHICH  COSTS  MAT  BE  RECOVERED,  All D  IK 
WHICH  DOUBLE  COSTS  MAT  BE  ALLOWED. 

Brno.  1.  When  pUiatiffift  Mjoity  to  pay  eoits  on  diimuting  bilL 

2.  In  an  othor  catei  in  eqoHj,  eonrt  to  diieet  eoitf,  exeepC,  fte. 

8.  CMe«inwhkhplaiiitiirreooT«ringjii4gmentutoliaTeeottf. 
^  Wh«n  to  neoTer  rapnmo  court  eoitf ,  in  that  court. 

9.  Whan  common  pleai  eoctt  In  aotioni  in  tttprane  court. 

6.  Whan  to  racoTtr  noBUNTc  cofta  than  damaget  in  anprama  conzt. 
'7.  Coitf  in  replerin,  brous^t  in  anprema  court. 

8.  Piaintiir,  except  in  certain  caMi,not  to  hare  coitt  nnleia  he  recorerGO  dkAais. 

9.  Coatahoir  awarded  in  caie  of  ie(>K>irf. 

10.  Coeti  where  caaae  waa  remored  from  commoo  pleaa,  Itc. 

11.  Fhuntiir  reeorering  Mtj  doUan  in  common  pleaa,  ke.  to  have  coata. 

12.  In  certain  actional  In  common  pleaa,  piaintiir  reeovering  to  haTe  coaCa. 
18.  Soma  at  which  coata  in  certain  eanaea,  are  to  be  taxed. 

14.  Froriaiona  concerning  coeta  to  extend  t6  common  pleaa  in  New-Toik. 
IB,  If  aeTaral  auita  on  one  inatrument,  Ifec.  coata  only  in  one  auit 

16.  Defendant  when  entitled  to  coata  againatpbintifil 

17.  When  execntora,  &c.  not  to  be  charged  with  coata. 

18.  One  of  acTeral  defendanta  acquitted,  k,c.  entitled  to  coita. 

19.  But  not  in  certain  actiona,  if  court  certify,  &c. 

90.  Nor  in  actlena  on  contract  nnleaa  court  certify,  Ike 
n .  Coata  when  auit  ia  aettled  before  judgment. 

98.  What  to  be  deemed  amount  due  in  auita  on  bonda,  ftc. 

98.  Plaintiff  recovering  double  or  treble  damagea,  to  leeorer  only  aingle  coeta^ 

91.  When  defendanta  to  recover  taxed  coata  and  one  half  more. 
9S.  Double  coeta  awarded  to  defendant  to  belong  to  him. 

98.  Coata  when  rerdiot  fer  diflerent  partiea  on  dilTerent  iaauea. 

97.  Coata  wh^  judgment  Ibr  defendant  on  whole  record. 

98.  Coata  on  general  demurrer  to  one  or  more  counta. 

99.  Coata  on  plea  of  mianomer  in  abatement. 

80.  Coata  upon  confeaaion  without  action.   ■ 

81.  Coata  on  rereml  of  judgment  in  whole  or  in  part. 
89.  Coata  and  damagea  on  afllrmance  of  judgment 
98.  When  defendant  may  recover  double  coata. 

84.  Coata  for  not  proaecuting  wrha  of  enror  and  appeala. 

SB.  Coata  and  damagea  on  appeab  to  court  of  enora  and  to  chancery. 

86.  Coata  to  defendant  on  countermand  of  notice  of  trial. 

87.  Judgment  for  coata  in  auita  againat  exeeutora,  fto. 

88.  The  people  liable  for  coata,  like  individuala. 

89.  Relator  in  any  auit,  liable  for  coata. 

40,  Coata  on  relhaing  mandamua. 

41.  Coata  en  gianting  peremptory  mandamua. 
42  Ik  49.  Coata  on  attachmeata;  how  eatlmated. 

44  Coata  in  auita  brou|^  by  aaaigBee,8cc.  in  name  of  another. 
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SacTfON  1.  Upon  tbe  plaintiff  in  a  court  of  equity  diamissing  his  ti^i**  ^ 
own  bill  or  petition,  or  upon  the  same  being  dismissed  for  want  of  ^^^^^  ^^^ 
prosecution,  the  plaintiff  shall  pay  to  the  defendant  his  costs  to  be  tax-  "^^^^ 
ed;  except  in  those  cases,  where,  according  to  the  practice  of  the 
court,  costs  would  not  be  awarded  against  such  complainant,  upon  a 
decree  rendered  on.  hearing  of  the  cause. ' 

S  2.  In  all  other  cases,  where  no  special  provision  shall  be  made  coutinoth- 
by  law,  the  costs  of  all  suits  and  proceedings  in  equity,  whether  ori-  H^St^  ^ 
ginally  commenced  in  such  court,  or  brought  there  by  appeal,  shall  be 
paid  by  suchpwty  as  the  court  shall  direct* 

S  S.  In  the  following  cases,  if  the  plaintiff  recover  judgment  by  de-  wb«i  pUin- 
fault,  upon  confession,  verdict,  demurrer  or  otherwise,  in  any  action  ^i^ZtiH 
or  proceeding  at  law,  he  shall  recover  the  costs  allowed  for  services  /2^(^/jF:j^ 
in  die  court,  in  which  the  action  shall  be  brought :  *   ^/ 

1.  In  all  the  actions  relating  to  real  estate,  enumerated  in  the  fifth' 
Chapter  of  this  act ;  and  in  all  proceedings  to  recover  the  possession 
of  land,  forcibly  entered  or  forcibly  detained :  /^a^^^^ 

%.  In  all  actions  in  which  the  title  to  lands  or  tenements,  or  a  right   C^^  £^  / 


of  wav%  or  a  right  by  prescription  oroAfingige,  to  any  easement  in  any     /*s/     ^ 


lands,  or  to  overflow  the  same,  or  to  do  any  other  injury  thereto^  shall  ^  y^ZJiS-Zr^/ 
have  been  put  in  issue  by  the  pleadings,  or  shall  have  come  in  ques-  f  TA^tlx  filj 
tion  on  the  trial  of  the  cause :  " "     /p  _    fY)y  L 

iTln  suits  and  proceedings  upon  writs  of  ^dte  faeiaSy  manda-    ^  ^    /^c'^ 
fniAiy  audUa  querda^  or  prohibition,  or  informations  in  the  nature  of    '  / 

quo  warranto.^ 

$  4*  In  all  personal  actions  brou^t  for  the  recovery  of  any  debt  or  fhu  ootti » 
damages ;  and  in  all  actions  for  penalties  or  forfeitures,  whether  brought  MurST 
by  any  person  aggrieved,  or  by  any  public  body  or  officer,  or  by-  any 
informer  for  his  own  benefit  partly  or  wholly,'  commenced  in  the  su- 
preme court,  where  the  recovery  exceeds  two  hundred  and  fifiy  dol- 
lars, the  plaintiff  shall  recover  the  costs  of  that  court,  and  the  fees  al- 
lowed for  services  therein.* 

S  5.  In  any  personal  action  to  recover  any  debt  or  damages,  or  in  c^non 
any  suit  for  a  penalty  or  forfeiture,  or  in  any  other  suit  or  proceeding,  S^  ^"^  *" 
except  the  actions  and  proceedings  enumerated  in  the  preying  third 
section  of  this  Title,  brought  in  the  supreme  court,  if  the  plaintiff  shall 
recover  two  hundred  and  fifty  dollars  or  less,  and  more  than  fifty  dol-    ; 
lars^  he  shall  recover  costs,  only  at  and  after  the  rate  allowed  for  simi- 
lar services  in  the  courts  of  commcm  pleas.^ 

S  6.  If  the  plaintiff  in  an  action  for  assault  and  battery,  or  false  im-  whan  do 
prisonment,  or  for  slanderous  words,  or  for  libel,  brought  in  the  su-  (Umagw. 
preme  court,  recover  fifty  dollars  or  less,  such  plaintiff  shall  recover 

no  mo^  costs  than  damages.' 

'  -    ' 

(1)  1  R.  J^.  p.  846,  §  16.    (2)  lb.  p.  848,  §1,4  Ac  9.    (8)Ib.$llt4.    (4)Ib.$4.    (6) 
lb.  §  6. 
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TiTLBi.  ^7.  If  ihe  plaintiff  in  an  action  of  repkrinhrov^t  in  die  siiprei^ 
^^2C^  court,  recover  damages  to  the  amount  of  fifty  dollarg|  or  leai,  he  aliall 
£^^  reoQfirer  BO  oiore  ooBta  than  dtonages ;  unleis  it  flfaaU  af^peai  by  the  iq>- 
praisal  of  the  propertf  reploFied)  that  audi  {Nroperty  was  worth  more 
than  fifty  doUuB,  and  ksa  than  two  hotiA^  and  fiftjp  dollars;  in  which 
case,  the  plaintiff  shall  recover  costs  at  and  aftw  the  rate  allowed  in 
courts  of  common  pleas ;  and  if  such  property  was  wcnrth  more  than 
two  hundred  and  fifty  cbllars,  he  shall  recover  the  costs  of  the  su- 
preme court 

Kotio  baT»  S  8.  In  all  actions  brought  in  the  supreme  court,  except  those  esaik- 
M^d^a  merated  in  the  preceding  third  section  of  this  Title,  and  except  ac- 
^^*'!|Ti^  tions  of  assault  and  battery,  for  false  imprisonment,  for  slanderous 
words  or  for  libels,  and  except  actions  of  replevin,  iif  the  plaintiff  do 
not  recover  more  than  fifty  dollars,  he  shall  not  recover  any  oosts,  un- 
less the  amount  of  his  claim  shall  have  been  reduced  by  a  set-off  of 
the  defendant,  as  specified  in  the  next  section/ 

Cot  to  where      S  9.  Where  the  plaintiff  shall  recover  any  sum  in  any  court  of  re- 

-I       coid,  he  shall  recover  costs,  if  it  appear  that  his  claim,  as  estidilished 

|1  rt  ^     1     at  the  trial,  exceeded  two  hvadMl  dollars,  and  the  same  was  reduced 

by  set-db;  or  that  the  debts,  demands  and  aocoimti  of  both  parties^ 
established  on  the  trial,  exceeded  four  hundred  dollars;  and  if  anck 
suit  be  in  the  si^preme  court,  and  the  pluntiff  rAx>ver  two  hondred 
and  fifty  dollars,  or  less,  his  costs  dpall  be  taxed  at  and  after  the  rate 
allawed  lor  similar  senrieee  in  the  courts  of  common  pleas.''-^ 

CBonire-        SW*  If  a  cause  originally  commenced  in  any  court  of  comnKNii 
mmoo      pleas  or  mayor's  court,  be  removed  into  the  supreme  cpurt  hefiire 
****"'  ^     trial,  the  plaintiff,  upon  a  recovery,  shall  recover  costs  of  the  supreme 
court,  together  with  Ae  costi  of  die  oourt  below,  in  oise  he  would  be 
entitled  to  eoito  in  the  couit  bdow,  if  the  cause  had  not  been  re- 
moved.^ 

CMtoiaeom-     ^  H*  ^^  ^U  cases  Other  than  those  herein  provided  fiM',  if  the  plain- 
^ii!^o?^  tiff  shall  recover  in  the  court  of  common  pleas  or  mayor's  court,  jmig^ 
fifty  dofltrs.  j^j^^  fj^^  ^  ^^^^g^  Jq  j^  ^  damages  exoeediny  fifty  doUays,  siich  plain- 
ts shall  recover  the  costs  of  that  oourt  and  the  fees  allowed  for  aervi- 
ees  therein. 

lb.  wfaw  any     S  12.  In  the  following  actions  prosecuted  in  any  court  ofooinmop 
ISJSd  ***"  pleas  or  mayor's  court,  if  the  plaintiff  recover  judgment  fer  a«y 
^  f.  [Ar\  9^    amounts  he  shall  also  recover  costs : 
^  '  1.  Actions  of  replevin,  for  ialse  impriscmment^  assault  and  battery^ 

slanderous  words,  Ubel  or  malicbus  prosecuticms,  and  against  eai^ecn-* 

tm  or  adminislratori,  aiul  against  corporations : 

\i        2.  Actioes  fbr  tre^Niss  ugonjand,  ot  bt  taking  personal  pippyty, 

?  J^^J^     where  the  court  befi>re  whom  the  same  shall  be  tried,  shall  certify  in 

^         b^         their  minutes,  or  the  jury  by  whom  the  damages  shall  be'  assessed, 

(6)1  ILL. so, §4.    C7)Ib.§S.    (8)n>.$4. 
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riidD  Slid  and  return  in  tbm  ioquisitioii)  that flucfa  tr^^  titlbl 

fill  and  malicious :  v^^r^*^ 

z.  Actions  for  afalse  return,  or  (ot  any  oUier  mal-feasance  or  non' 
feasance  by  any  ministerial  or.  judicial  <^Ek»r)  in  such  capacity  or 
office ;  except  such  actions  a|;ainst  constables  or  mafshabi  t^w^ 
ing  Ibeir  duties  upon  process  issued  in  civil  actions  brouj^t  in  any  ' 

justice's  coinrt' 

S  IS.  Upon  jaj^gmtet  being  recovered  in  any  court  of  common  Amoutor 
pleas,  or  in  any  mayor's  court,  in  the  following  cas^,  the  plaiaitiff's  tS^cv!L'' 
costs,  exclusive  of  the  fees  of  officers  and  other  actual  disbursements, 
aball  be  taxed  at  the  following  sums,  and  m  more : 

J.  If  a  confession  of  judgment  be  given  before  notice  of  trial,  ten 
dollars  and  fifty  cents : 

a.  On  a  judgment  by  de&ult  in  debt,  ten  dollars : 

8»  On  a  judgment  by  defoult,  where  the'  dimiages  are  assessed  by 
the  clerk,  thirteen  doUars  and  fifty  cents.: 

4.  On  such  judgments,  when  the  damages  are  assessed  by  a  jury,  /  1.  YZ/^'ty' 
on  a  writ  of  inquiry,  sixteen  dollars,  ^^  ^ 

S  14.  All  the  provisions'of  law  respecting  the  recovery  of  costs  in  commoa 
ihe  courts  of  common  pleas,  shall  extend  to  the  court  of  common  pleas,  ^^ 
of  the  city  and  county  of  New-York. 

$  15.  When  several  suits  shall  be  brouj^t  on  one  bond,  recogni*  ^''*^}'*'*^ 
zaaK»,  promissory  note,  bill  of  exchange  or  other  instrument,  ^d"^*^- 
where  several  suits  shall  be  brought  against  the  maker  and  endorsers 
of  a  note,  or  against  the  drawer,  acceptors  or  endorsers  (rf'a  bill  of  ex- 
change; there  shall  bo  collected  or  received  firom  the  defendant,  the 
costs  taxed  in  one  suit  only,  at  the  election  of  the  plaintifi^  and  in  the 
other  suits,  the  actual  disbursements  only  of  the  plaintiff  shall  be  col« 
lected  or  received  firom  the  defendant ;  but  this  provision  shall  not  ex- 
tend to  any  interlocutory  costs  in  the  progress  of  a  cause.*^ 

$\6.  In  all  actions  and  proceedings  in  which  the  plaintiff  would  j^"^^ 
be  entided  to  costs,  upon  a  judgment  rendered  in  his  fevor,  i£y  after  •«<•*    rj^ 
the  appearance  of  the  defendant,  such  plaintiff  be  non-suited,  discon-  /^  ^^/^^ 
tinue  his  suit,  be  ncn^08sedy  or  judgment  pass  against  him  on  ver-         — -tl^ 
diet,  demurrer  or  otherwise ;  or  in  case  a  plaintiff  recovers  judgment,  ^  7  ^a 

but  not  a  sufficient  sum  to  entitle  him  to  any  costs;  the  defendant  / 

shall  have  judgment  to  recover  against  such  plaintiff,  the  full  costs  of  T  z^/  37/* 
the  court  in  which  the  action  shall  be,  which  shall  have  the  Jike  effect^      A    Js£ 
as  all  other  judgments.*^  c^^  ' /  ^  ' 

%  17.  But  the  last  section  shall  not  extend  to  give  a  defendant  costs  SzMpt  m- 
against  executors  or  administrators,  necessarily  prosecuting  in  the  right  SnTl?^* 
of  their  testator'or  intestate,  unless  upon  special  application,  the  court 
shall  award  costs  against  them,  for  wantonly  bringing  any  suit,  or  for 

(9)  1  R.  L. p. 848,  §  7;  Lawi oflSlS, p.  82, §  16.    (10)l4KWtofl818,p.»l,§10.    (11)1 
B.  I«.p.  521,  §14;  L«wi«f  1818,p.  280,§6.    (12)  1  R.  L. p. 848, § 2, 1^  11  Sc  12,  Ite. 
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TrrLB  L  unneoessarily  suflbring  a  non-suit  or  non^OBj  or  for  bad  frith  ib 
w'-s'-^^  bringing  or  conducting  the  cause.  ^* 

r^eflSuti     ^  ^^'  When  sereral  persons  are  made  defendants  in  any  wiitor 

•«qiiiu«i,t|p.  proceeding,  or  in  any  action,  in  which  the  plaintiff,  upon  a  reco?ei7f 

4^    IMV*^^  would  be  entitled  to  costs,  and  one  or  more  of  them  shall  be  aoqaittod 

\  ''^  bj  verdict  on  the  trial,  or  by  judgment  up<m  plea  in  abatement,  oron 

demurrer,  or  by  the  plaintiff's  discontinuing,  as  to  such  defendant; 
every  person  so  acquitted,  shall  recover  his  costs  of  suit,  in  like  man- 
ner as  if  judgment  had  been  Teadbwi  in  fev<v  of  all  the  d^iuidants.'^ 

^^II^Aoau     ^  19.  But  if  such  person  be  so  acquitted  in  any  action  brought  ibr 

the  recovery  of  land  or  the  possession  thereof,  or  of  nuisance,  waste, 

^/l\l  trespass,  or  trespass  on  the  case  for  any  non-feasance  or  mal-feasaBce, 

#^  IT'       /  and  if  the  judge  or  court  before  whom  such  trial 'shall  be  had,  or  sock 

judgment  shall  be  given,  diall  certify  in  the  minutes  of  the  court,  thit 
there  was  reasonable  cause  for  making  the  person  so  acquitted,  a  de- 
fendant in  such  action,  then  such  person  shall  not  be  entitled  to  reoo- 
ver  such  costs ;  and  no  costs  shall  be  recovered  against  him.^* 

ikin  MdoM:     S  SO.  If  in  any  action  founded  upon  a  contract,  the  plaintifffidi  to 

on  eofltracti.  "^  *  ^  * 

recover  against  one  of  several  defendants  on  the  irial ;  or  if  judgment 
on  a  plea  in  abatement,  or  on  demurrer,  be  rendered  in  favor  of  one  of 
several  defendants;  or  if,  by  the  plaintiff 's  discontinuing  as  to sodi 
defendant,  he  be  acquitted ;  such  defendant  shall  not  be  entitled  \o  re- 
cover costs,  imless  a  certificate  be  given  by  the  court  before  whom  fte 
trial  shall  be  had  or  the  judgment  shall  be  given,  and  be  entered  in  its 
minutes,  that  such  defendant  was  unnecessarily  and  unreasonably 
made  a  party  to  such  action,     "yrx  dj  (^^<J   gi^5   ^S 

coijij^inmitf  $  21.  When  any  suit  upon  any  contract,  except  against  ezecotors 
and  administrators,  is  settled  before  judgment,  and  the  sum  actually 
due  and  admitted,  does  not  exceed  the  sum  which,  upon  a  recovery) 
would  entitle  the  plaintiff  to  costs,  no  costs  shall  be  demanded  or  re- 
ceived ;  if  the  sum  so  due  exceeds  fifty  dollars,  and  does  not  exceed 
two  hundred  and  fifty  dollars,  no  other  or  greater  costs  shall  be  de- 
manded or  received,  than  if  such  suit  had  been  brought  in  a  court  iif 
common  pleas.^^  • 

lb.  on  bond       S  22.  If  the  suit  be  upon  a  bond  for  the  payment  of  money  by  io- 
formonoy.    g^^^ents,  the  aggregate  of  the  instalments  due,  and  thereafter  to  b^ 
come  due,  shall  be  omsidered  the  sum  due  and  admitted,  within  ^ 
nieaning  of  the  last  preceding  section. 

singio  eoate      0  23.  Whonover,  by  the  provisions  of  any  statute,  a  plaintiff  shall 
of  d^bto*^  be  entitled  to  recover  double  or  treble  the  damages  assessed  by  a  jtsy^ 
dunafoi,  ao.  |£  g^^j^  damages  so  doubled  or  trebled,  as  the  case  may  be,  entitled  him 
to  recover  costs,  he  shall  recover  single  costs  only  in  such  suit,  ex- 
cept in  cases  otherwise  specially  provided  for  by  law. 

(18)  1  B.  L.  p.  848,  §  2.    (14)n».10.    (15)  n».  847,  §  21. 
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S  94.  In  the  foHowing  actions,  if  judgment  be  rendered  for  the  de-  title  i.  /fcu. 
upon  verdict,  demurrer,  non-suit,  non-pro^j  discontinuance  of  );^[^;f^^  ^f'S 


muimA^  — t  —  ' » / 7  — —  JT'  ^^7 —  ^^  nefendaiita      ^  t^  f 

the  plaintiff  or  otherwise,,  in  any  action,  cerHonx/ri^  ^rit  of  error  or  recovering     ^do 
other  proceeding,  such  defendant  shall  recover  the  amount  of  his  tax-  >«<!  one  bair 


mora. 


ed  costs,  and  one-half  thereof  in  addition : 

!•  In  actions  against  public  crfSk^rs  appointed  under  the  authority 
of  this  state,  or  elected  by  the  people ;  or  against  any  person  special- 
ly appointed,  according  to  law,  to  execute  die  duties  of  sudi  puUic 
officer ;  fiv  or  concerning  any  act  done  by  such  officer  or  person,  by 
mtue  of  his  office,  or  finr  or  concerning  the  onussion  by  such  officer 
or  person,  to  do  any  act,  which  it  was  his  official  duty  lo  perform : 

%.  In  actions  against  any  other  person,  for  doing  any  act  by  the 
commandment  of  such  <^cers  or  persons,  orin  their  aid  (w  assistance, 
touching  the  duties  of  such  office  or  appointment : 

a.  In  actions  against  any  person,  for  taking  any  distress,  makiog 
any  sale,  or  doing  any  other  act,  by  authority  erf*  any  statute  of  this 
sUte-** 

5  S5.  When  double  or  treble  costs  shall  be  awarded  to  any  defen-  to  whom 
dant,  the  same  shall  be  deemed  to  belong  to  such  defendant ;  and  tbobS^'^.^^ 
counsellors,  attomies  and  other  officers,  who  may  have  rendered  any 
SOTvices  in  such  action  to  such  defendant,  and  the  witnesses  and  ju- 
rors in  such  action,  shall  be  entitled  to  receive  and  retain,  only  die 
single  costs  albwed  by  law,  for  their  services  respectively* 

5  26.  When  there  shall  be  several  issues  joined  in  any  cause,  and  cotiswhm 
a  verdict  shall  be  rendered  for  the  plaintiff  on^ne  or  more  of  them, »«,  luT 
and  for  the  defendant  on  another,  if  the  plaintiff  obtain  judgment  upon 
tlie  whole  record,  costs  shall  be  awarded  as  foUows : 

1.  When  the  subs^aptTal  ^^^^^  action  was  the  same  in  each  is- 
sue, the  plaintiff  shall  recover  the  costs  on  those  issues  which  were 
found  for  him,  and  shall  not  b^  liable  to  the  defendant  for  the  costs 
of  th^  issue  whidi  shall  have  been  found  for  such  defendant : 

%.  When  there  are  two  or  more  distinct  causes  of  action,  in  sepa- 
rate counts,  the  plaintiff  shall  recover  costs  on  those  issues  which  are 
found  for  him ;  and  the  defendant  on  those  which  are  found  in  his  &- 
vor. 

^  27.  If  judgment  be  rendered  for  the  defendant,  upon  the  whole  re-  ib. 
cord,  the  costs  of  the  issues  which  may  have  been  foundTor  the  plain- 
tiff, diall  not  be  allowed  to,  either  party. 

S  28«  When  judgment  diall  be  rendered  ^in  fevor  of  a  defendant,  ongmera] 
upon  general  demurrer,  to  one  or  more  counts  in  a  declaration,  and  ^*"*^'- 
the  plaintiff  shall  have  judgment  on  other  counts,  on  demurrer,  on  ver- 
dict or  by  de&ult,  the  defendant  shall  be  allowed  his  costs  upon  sdch 
judgment  in  his  favor. 

(iSfrRTLr^risSTT^ 

VOI-.  n.  78 
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TITLE  1.       S  29.  When  judgment  shall  be  rendered  for  a  defisndant  on  a  jdea 


of  misnomer  in  abatement,  no  costs  shall  be  allow^  to  either  party. 
uutDoin«r.  ^  jQ^  When  judgment  shall  be  rendered  upon  a  confession,  with- 
f«Mio^"  ^^'  out  any  action  brought,  costs  shall  be  recovered,  as  in  other  cases ; 
except  that  if  the  sum  actually  due,  or  the  sum  actually  intended  to 
be  secured,  shall  not  exceed  five  hundred  dollars,  the  plaint^'a  and 
defendants  costs  together,  shall  not  exceed  ten  dollars ;  and  if  aoch 
sum  do  not  exceed  fifty  dollars,  no  costs  whatever  shall  be  recover- 
ed.'^ 

^mi?'^'  SSl*  If  upon  a  writ  of  error,  the  judgment  be  reversed,  the  plain- 
judcmouc  tiffin  error  shall  recover  costs ;  unless  in  such  judgment  a  new  trial 
be  ordered,  in  which  case,  the  costs  on  such  reversal  flliall  be  in  the 
discretion  of  the  court.  If  a  judgment  be  reversed  in  part,andaffimi- 
ed  in  part,  costs  shall  be  awarded  to  dtber  party  in  the  discretion  of 
the  court*® 

ib.aiiddui.  0  SS.  If  upon  such  writ,  the  judgment  be  affirmed,  or  the  writ  be 
discontinued  or  quashed,  or  the  plaintiff  in  error  be  nonnsuited,  the  de- 
fendant in  error  shall  recover  costs ;  and  also  damages  for  the  dekiy 
and  vexation,  to  be  assessed  in  the  discretion  of  the  court,  bef^ne  whom 
the  writ  was  returnable.*^ 

ib.doubto  S  33.  If  the  judgment  so  affirmed  was  rendered  after  verdict,  the 
defendant  in  ierror  may  recover  twice  the  amount  of  his  taxed  UIl  of 
costs,  in  the  discretion  of  the  court.^ 

Notproneoi-     $  34.  The  court  to  which  any  writ  of  error  may  be  returnable,  or 

IDS  wnt  of  er-  ^  ^  w 

tot  or  appetL  to  which  any  appeal  may  be  made,  may  award  costs  against  the  par^ 
neglecting  to  file  such  writ,  or  the  transcript  of  the  record  intended  to 
be  removed  thereby,  or  neglecting  to  file  such  appeal  and  the  plead- 
ings and  the  proceedings  appealed  firom,  according  to  the  rules  of  the 
court;  and  may  also  award  costs  against  either  party,  for  any  disoon- 
tinuance  or  default 

unapMaLiio     ^  35.  Udou  apoeals  from  surrofi:ate's  courts  to  the  court  of  cbanoe- 
ronorchau-  fy  and  upou  appeals  from  the  court  of  chancery  to  the  court  Sot  the 
correction  of  errors,  costs  shall  be  paid  by  the  appellant  or  reqion- 
dent,  as  shall  be  directed  by  the  court  to  which  the  appeal  .is  made; 
and  upon  affirming  any  decree,  or  upon  the  appeal  being  discontinued 
or  quashed,  the  court  may,  in  its  discretion,  award  damages  far  the 
delay  and  vexation  caused  by  such  appeal.^^ 
Oil  couiitor       S  36.  Whenever  a  cause  shall  be  noticed  for  trial,  and  such  notice 
h?e"or!?iaL  shall  be  countermanded,  the  defendant  shall  be  entitled  to  all  the  costs 
actually  incurred  by  him  previous  to  the  service  of  such  counter- 
mand.** 

iHiStcwcu      ®  ^"^^  ^^  *^*^  against  executors  and  administrators,  in  which  the 
*°"'  *^*       plaintiff  shall  recover  costs,  the  judgment  shall  be,  that  such  costs  be 

(17)  Laws  of  1818,  p.  282,  §  16.    (18)  1  R.  L.  p.  346,  §  13."  (19)  lb.  §  12, 13  &  15.    (20) 
lb.  §  14.    (21)  lb.  p.  134,  §  8.     (22)  lb  r  326>  §  3. 
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collected  of  the  iissets  of  the  deceased ;  unless,  in  the  cases  provided  'htlb  si. 
for  in  the  third  Title  of  the  sixth  Chapter  of  the  Second  Part  of  the,^^^**^*^^^ 
Revised  Sitatutes,  the  coin t  shall  award  such  costs  to  be  paid  by  the 
executors  or  administrators. 

S  38.  In  all  civil  suits  and  proceedings,  by  or  in  the  name  of  the  Liability  or 
people  of  this  state,  instituted  by  any  officer  duly  authorised  for  that  for  m>u'.'' 
purpose,  and  not  brought  on  the  relation  of  any  citizen,  the  people  isoe  anto  rh. 
ahall  be  liable  for  costs  in  the  same  cases,  and  to  the  same  extent,  as  14,  p.55a] 
if  such  suit  or  proceeding  was  instituted  by  an  individual. 

$  S&.  Where  a  suit  or  proceeding  shall  be  instituted  in  the  name  Reiaton  lu. 
of  the  people  of  this  state,  on  the  relationf  of  any  citizen,  such  relator 
ahall  be  liable  for  costs,  in  the  same  cases,  and  to  the  same  extent,  as 
if  such  suit  or  proceeding  had*  been  commenced  in  his  own  name. 

S  40.  Upon  refusing  an  alternative  or  a  peremptory  fnandamu$y  ^*^*''« 


the  court  may  award  costs  to  be  paid  by  the  party  applying  for  such  ^jf^  jC^^L^ 
mmdamus.  3^  <"tn^^^^ 

S  41.  Whenever  a  peremptory  maittdamM  diall  be  granted  upon  GraatmciM. 
the  coming  in  of  a  return  to  a  previous  maiutoniitf,  witl^ut  any  issue  ^^S?ui. 
offset  or  of  law  being  joined  upon  sudi  return,  the  court  shall  award 
costs  to  the  relator  in  the  same  manner  as  if  such  peremptory  motMla- 
imis  had  been  awarded  upon  a  judgment  on  demurrer  to  such  return, 
unless  it  diall  appear  on  such  return  that  there  was  some  reasonable 
excuse  for  not  having  done  the  act  required* 

ff  48.  In  proceedingn  by  attachment  to  enforce  or  protect  the  civil  coita  oa  at. 
rights  and  remedies  of  parties,  or  for  the  nra-payment  of  any  sum  of 
■aoney,  costs  shall  be  awarded  to  be  paid  by  the  offending  party. 

S  4S.  If  sudi  attachment  be  issued  by  the  supreme  court,  and  the  Howntimai- 
amount  to  be  collected  thereon,  or  the  fine  or  other  sum  ordered  to  be  "^ 
paid,  exceed  two  hundred  and  fifty  dollars,- such  costs  shall  be  taxed   . 
at  the  rate  allowed  for  services  in  the  supreme-court  \  if  such  sunx  be 
two  hundred  and  fifty  dcdlars  or  leas,  such  costs  shall  be  taxed  at  the 
rate  allowed  for  services  in  a  court  of  common  pleas. 

%  44.  Where  any  action  shall  be  brought  in  the  name  of  another,  g^;^ by*. 
bf  an  assignee  of  any  right  of  action,  or  by  any  person  beneficially  in-  "^v"^'  ^' 
terested  in  the  recovery  in  such  action,  such  assignee  or  person  ahall 
be  liaUe  for  costs  in  the  same  cases  and  to  the  same  extent,  in  which 
a  plaintiff  would  be  liable ;  and  the  payment  of  such  costs  may  be  en- 
forced by  attachment. 


TITLE  II. 

OF  SECURITY  FOR  THE  PAYMENT  OF  COSTS. 

Sec.  1.  In  whit  caiei  defcndftnt  may  nqnire  teenrity  for  coitt. 

X  Alio  when  plaiiitiff  becomefl  non-nsidcot,  Itc.  after  suit  brought. 
8.  Order  for  lecwitj,  how  nd  by  whom  to  be  made. 
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XiTIiBt.  Sx?*  ^  Butwdkj  ham  to  be  gsMB. 

>^^-^y  6.  Fning  and  notice;  exception  to  fiiretiea.  I 

6.  SiiietieclMyirtoj«itUy$eiderko>w4iMlMfged. 

7.  AttfinMjftirpltiiitUrwIwilMUeforaoeU. 

8.  Attoney  bow  lelieTed  from  bit  liability. 

When  Moa.      S  1*  When  a  suit  shall  be  comineuced  in  any  court, 
!i!qa^.^        1  •  For  a  plaintiff  not  residing  withm  the  jurisdiction  of  such  cmirt ; 
or  for  several  plaintif&,  who  are  all  non-resident :  or, 

2.  For  or  in  the  name  of  the  trustees  of  any  debtor :  or, 

8.  For  or  in  the  name  of  any  person  being  insolvent,  who  shaD 
have  been  discharged  from  his  debts,  or  wliose  person  shall  have  been 
exonerated  from  imprisonment,  pursuant  to  any  law,  for  the  coUectioa 
of  any  debt  contracted  before  the  assignment  dT  his  estate ;  or, 

4.  For  or  in  the  name  of  any  person  committed  in  execution  for  i 
crime:  or, 

6.  In  the  name  of  any  infant  whose  next  friend  has  Ml  given  lecQ- 
rity  for  costs : 

The  defendant  may  require  such  plaintiff  to  file  security  for  tb 
payment  of  the  costs  that  may  be  incurred  by  the  di^endaBt,  la  nch 
suit  or  iH'oceeding* 

ib.«ft«rrait      S  8.  If^  after  the  commencemenl  ct  a  suit,  the  plaintiff  rfiall be* 
^"^^^      come  a  non-resident,  or  all  the  plaintiA  shaU  become  noa-rasident,  cr 

insolvent  and  be  discharged  or  exonerated  as  aforesaid,  or  be  sentenced 

to  state  prison  for  any  term  less  than  for  life,  the  defendant  may  ak) 

require  such  security  to  be  filed. 

orderibtfe.     ^  3*  Tho  ordor  to  file  such  security,  aud  that  all  pToceedings  OD  tk 

^''"  ^  ///^  ^  ^^  plaintiff  be  stayed,  mtil  such  security  be  filed  and  the 

t.^^'^^'i sureties  shall  justify  if  excepted  to,  may  be  made  by  the  court  ii 

^^•^.jwkicb  the  action  is  pending,  or  by  afiiy^idge  thereof  ift  vacation)  Qp<» 

dne  proof»,by  affidavit,  of  the  iacts  entitlii^  such  defendant  tfacyreto. 

HowtoiMi       §  4.  Sudi  security  shall  be  given  in  the  form  of  a  bond,  in  ape- 

''''*^'        natty  of  at  least  two  hundred  and  fifty  dollars,  with  one  or  more  euiSi- 

cient  sureties,  to  the  defendant,  conditioned  to  pay,  on  demand,  aD 

costs  that  may  be  awarded  to  the  defendant  in  such  suit 

FUinf,>e.;      S  5.  It  shall  1)0  filed  with  a  clerk  of  die  court,  and  notice thoeof  be 

•ttntilSI!"^  given  to  the  defendant,  or  his  attorney.    Within  twenty  days  aftsrdiB 

service  <ji  such  notice,  the  defendant  may  exo^  to  the  sufficient  of 

the  sureties,  by  giving  notice  of  such  exception  to  the  plaintiiPB  at* 

tomey. 

jwAifyiDghj  '  S  6.  Within  twenty  days  after  such  notice  of  exception,  the  sar^ 
•ur<Ki«.7kc  ^^  ^^jj  justify^  by  an  affidavit  that  they  are  worth  double  the  penaltj 

/  of  such  bond,  over  and  abovelill  debts ;  of  which  affidavit,  a  copy 
(    shall  be  served  on  the  defendmit,  or  his  attorney.     Such  jostificatioD 
shall  operate  to  discharge  the  order  to  stay  proceedings. 

Liauuty  for      S  7.  In  the  cases  in  which,  according  to  the  provisions  of  tiiis  Title,  - 
u»rmy.  ^^'    a  defendant  at  the  commencei^ent  of  a  suit,  shaA  be  entitled  to  require 
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aecarity  for  costs,  die  attorney  for  the  plaintiff  riiaU  be  liable  for  such  ttplbij, 
costs,  (0  an  amount  not  exceeding  one  hundred  dollars,  until  security  ^"^"v*^^ 
therefor  be  filed,  as  herein  provided,  whether  such  security  shall  have 
been  required  by  the  defendant  or  not 

S  8.  Such  attorney  may  relieve  himself  firom  such  liability,  by  filing  bJJ^^. 
security,  and  the  sureties  therein  justifying,  if  excepted  to,  as  herein 
provided,  without  being  required  to  do  so  by  the  defiaadant,  and  by 
giving  notice  thereof  to  such  defendant,  or  his  attorney, 

4tr^&fl^/    TITLE  in.      ^^</U^  /  -^     ^^f 

OF  TH£  F££S  OF  CERTAIN  OFFICERS. 

tea  1.  duk^  Cms  in  tiie  eoart  finrtkb  trial  of  inpewbrneBli. 
2.  dtfk'a  lees  in  the  cemrt  for  the  ooirectioo  of  enon. 
a.  Crier^i  feet  inthateooff. 
4.  GovsmI  feei  in  nme  eoart. 
6.  BoUeiton*  fSsei  OB  appeak. 

6.  Attoniea'  fees  on  writs  of  enor. 

7.  Masters'  fees  ib  eowtof  ehaneety. 

8.  Fees  of  cizenit  jadfes  in  that  coiirt. 

9.  Fees  of  the  examiner. 
IS.  Fees  of  commissioners  to  take  testimony. 

11.  Fees  of  register  and  assistant-register. 

12.  Fees  of  eleilu  in  ehaneery. 
1&  Feesofseiseant*-«t-aiins;  alMaSsiilMBtohsre^ 

14.  Fees  of  eoanseUocs  in  chaneeiy. 

15.  Fees  of  solicitors. 

IC  Fees  of  drcnit  jodges,  eoauBfiMioBei%  fta.  in  si^KiMM  oovt 
17.  Fees  of  connseUors  in  supreme  ooort. 
1&  Fees  of  attoniies  in  svpreme  cooit. 
IS.  Fee  to  be  taaced  fer  only  one  oonnsei^attoney^  fto. 

20.  Aetnal  disborseonents,  when  to  he  taxed. 

21.  Fees  for  issne  rdl  abolished;  when  allowed  for  reeogniseanee  roll. 
28.  One  droiiit  roU  only  to  be  aDowed. 

25.  Fees  of  iiirst  judge  in  eommon  pleas. 
24.  Reeordei^s  fees  in  mayor^s  courts. 
20.  Daily  pay  to  eouity  jndges  for  attendanee, 

26.  Fees  to  jndge  or  officer  doing  the  serrioe. 

27.  Attornies*  fees  in  common  pleas  and  mayor's  courts. 

28.  Fees  to  officers  for  particular  serrlces. 

29.  Fees  of  justices  of  the  peace  in  special  cases« 

80.  Fees  of  supreme  court  and  county  cleiks  and  of  other  derics. 

81.  Crier's  fees  in  the  differait  courts. 

82.  Fees  of  surrogates. 
88.  Witnesseo'  fees. 

84.  ennreyon' fees. 

86.  Fees  of  commissioners  in  partition. 

85.  Fees  flf  inbfecs* 

87.  Fees  to  jurors;  when  and  how  allowed  daily  pay.  ^ 

88.  Sherifb'  fees  in  all  cases.  « 
vB.  Fees  of  coroners. 
40*  Fensef  ccBstaUca  in  special  ewes. 
41.  Fees  of  notaries  public. 
48.  Fees  of  canal  commissioners,  ftc. 
48.  FcesferpabttshiogiMobpfBtiMticec. 
44.  Manner  in  which  they  may  be  published. 
46r  Fees  fbr  j^ublishing  sny  legal  adrertisement. 
48.  If  printers  in  county  refuse,  state  printer  to  publish. 

47.  THien  to  be  published  in  any  newsp^er. 

48.  When  pvUiflMtfon  to  he  wUly  dispensed  with. 
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TITLE  1.  Sbc.  40.  AJUmrit  nit09§mrj  wImh  iwMitbed  in  gChcrp^^en,  fce. 

\^py^^  60.  Notice  in  cerUin  cue  to  be  f  erred  on  pwtiet. 

01.  Feef  of  attoney-genenl. 

For  the  following  services,  hereafter  done  or  performed  in  the  se- 
veral courts  of  law  and  equity  in  this  state,  by  the  oflScers  thereof,  or 
in  any  proceeding  authorised  by  law,  the  following  fees  shall  be  al- 
lowed » 

IK  TRS  COURT  FOB  THS  TRIAL  OF  IMPKACHMSITTS. 

cierk^tfeM^      S  1.  The  defK^s  Fces. 

For  reading  and  filing  articles  of  impeachment,  twenty-five  cents: 
For  summoning  members  to  organize  the  court,  five  dollars : 
Entering  the  sentence  of  the  court,  one  dollar : 
And  for  reading  and  filing  any  petition,  answer,  affidavit  or  other 
paper ;  for  drawing  and  entering  rules  and  orders,  entering  defiiults, 
engrossing  pleadings,  orders  or  papers ;  the  same  fees  ite  are  herein 
after  allowed  to  him  as  clerk  of  the  court  ibr  the  correction  of  errors : 
And  for  any  service  rendered  by  him,  tor  which  no  provision  shaD 
be  made  by  law,  such  fee  as  the  court  shall  direct 

nr  THB  COURT  FOR  THE  CORRECTION  OF  KRRORS. 
InoDortor  8i»«    Cl€fhSJr€€Sm 

fySa**  ^^'^ '  For  drawing  a  writ  of  error,  or  other  process  isiued  under  the  seal  of 
the  court,  twenty  cents  fi>r  eadi  fotto : 

For  engrossing  the  same,  ten  cents  for  each  folio : 

Affixing  the  seal  to  any  process  or  proceeding  of  the  court,  fifty 
cents: 

For  filing  and  readiiig  every  petition  of  appeal,  twenty-five  cents: 

Beading  and  filing  the  answer  to  every  such  petition,  twenty-five 
cents: 

Filing  the  papers  and  proceedings  sent  at  one  time  firom  the  court 
of  chancery,  fifty  cents : 

Reading  and  filing  a  writ  of  error,  the  return  thereto,  and  the  tran- 
script annexed,  forty  cents : 

Reading  and  filing  every  petition  relating  to  any  proceedings  before 
the  court,  twenty-five  cents : 

Reading  and  filing  every  affidavit,  or  bther  paper  or  proceeding  in 
the  cause,  ten  cents : 

Entering  the  appearance  of  all  the  respondents  to  an  appeal,  when 
they  all  appear  at  one  time,  twenty  cents ;  and  ten  cents  for  each  re* 
spondent  appearing  at  a  different  time : 

Drawing  every  rule  or  order,  twenty  cents  for  every  folio : 

Entering  every  rule  or  order,  twenty  cents,  and  ten  cents  for  each 
folio  more  than  two : 

Certified  copy  of  every  such  rule  or  order,  and  of  all  papers,  plead- 
ings and  proceedings  filed  with  him,  ten  cents  for  each  folio  :^ 

(28)  Thie  Title  if  a  reririon,  with  some  yuiationi  and  additiont,  of  the  following  itatatct: 
2R.  L.  p  «,§!;  Lawt  of  181S.  p.  2S8^  p.  278,  §  4, 5, 6, 9  to  19;  1821,  p.  65^  f  8;  ISft  P 
aSQ,  §  1  ft  2;  182B,  p.  419,  §  6, 8,  U,  14, 15, 85;  1824,  p.  46s  IW,  p.  245. 


CSAT.  zO  THE  STATE  OF  N^W-YORK.  028 

Entering  every  appearance  or  de&nlt  of  the  appellant  or  plaintiff,  TrrLB  x 
or  of  the  defendant,  or  the  default  of  a  respondent,  twenty  cents :       ^"^^^^"^ 

Drawing  every  decree  or  sentence  upon  an  appeal,  twenty  cents 
for  each  folio : 

Entering  the  same,  ten  cents  for  each  folio : 

Drawing  every  judgment  of  a£Brmance-or  reversal,  every  order  to 
quash  a  writ  of  error  or  to  discontinue  the  same,  twenty-five  cents, 
and  ten  cents  for  each  folio  more  than  two : 

Entering  every  such  judgment  or  order,  twenty-five  cents,  and  ten 
cents  for  each  folio  more  than  two : 

Engrossing  every  remittitur  to  be  sent  to  the  court  of  chancery  or 
to  the  supreme  court,  ten  cents  for  each  folio : 

Every  certificate  given  by  him  on  request,  relative  to  any  matter 
in  any  cause,  twenty-five  cents ;  but  such  charge  shall  not  be  made 
for  certifying  any  paper  to  be  a  copy : 

For  taxing  a  bill  of  costs,  one  dollar. 

SS.  Crier*8  Pees.  ib.«f7w*i 

For  each  appeal  filed,  and  for  each  cause  in  which  a  writ  of  error  ^^ 
shall  be  brou^t,  fifty  cents. 

S4.  Counsel  Fees.  ib.eoiiaMi 

Retaining  fee,  three  dollars  and  seventy-five  cents,  to  one  counsel  ^"' 
only: 

Perusing,  amending,  and  signing  every  petition  of  appeal,  and  eve- 
ry answer  to  a  petition  of  appeal,  two  dollars  and  fifty  cents : 

Perusing  and  amending  every  other  petition  to  the  court,  in  a  case 
where  an  appeal  is  pending,  or  in  which  a  writ  of  error  shall  have 
been  brought,  one  dollar  and  twenty-five  cents : 

Perusing,  amending  and  settling  every  special  pleading,  entry  or 
order,  one  dollar  and  fifty  cents : 

Attending  the  court  to  make  or  oppose  a  motion,  or  to  present  or 
oppose  a  petition,  one  dollar  and  twenty-five  cents : 

Arguing  every  special  motion  or  petition,  two  dollars  and  fifty 
cents:    . 

Arguing  every  cause,  or  attending  for  such  wgument  pursuant  to 
notice,  three  dollars  and  seventy-five  cents : 
^  But  the  foregoing  fee  shall  be  allowed  only  to  one  counsel  on  each 
^ide,  who  shall  have  been  actually  employed  and  rendered  the  service 
charged. 

S  5.  Soliciior^s  Fees^  on  Appeals.  ib.wUcUoi'. 

Retaining  fee,  three  dollars :  **^ 

For  drawing  and  engrossing  every  necessary  paper,  proceeding  or 
pleading,  and  for  serving  all  necessary  notices,  and  notes  of  issues^ 
^0  same  fees  as  are  allowed  for  similar  services  in  the  court  of  chan- 
cery : 
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TfTLBft 


AttonuM* 


In  coart  of 
chancery, 
master*!  feei 


Attending  ooimMl  for  hii  tignatiire  to  an  appeal,  8eveBty4?e 
oenti ;  and  the  like  for  attendance  to  obtain  each  aignatnre  to  a  peti* 
tioD  of  appeal : 
Drawing  a  case  for  the  conrt,  twenty-five  cents  for  eadi  Mio: 
Copy  for  connael  to  sign,  tan  centi  for  eadi  folio : 
AtUmding  each  connael,  not  exceeding  two,  for  their  aignatorefl  to 
•odi  case,  seTenty-five  cents : 
Fair  copy  for  the  printer,  ten  cents  for  each  folio : 
Superintendii^  the  press  and  correcting  the  proof  sheeto,  fife  dol- 
lars: 
For  the  expenses  of  printing,  the  som  actually  paid  therefor : 
Obtaining  the  remittitur,  and  attending  the  court  of  chancery  fiwi^ 
with,  one  dollar : 
Attending  cm  the  taxaticm  of  costs,  one  ddlar: 
Attending  counsel,  or  the  clerk,  with  drafts  of  decrees  and  oiden; 
attending  the  court  on  special  motions,  and  on  the  argument  of  i 
cause,  and  drawing  briefii  on  such  motions  or  argument,  the  bum 
fees  as  are  allowed  for  similar  senrices  in  the  court  of  chancaiy. 

2  6.  Attormet?  Fees,  <m  Writs  of  Error. 
Retaining  fee,  three  dollars  and  fifty  cents : 
For  drawing  and  copies  of  every  necessary  paper,  proceeding  or 
pleading,  and  for  serving  all  neceatey  notices  and  notes  of  iffoesi 
for  entering  all  rules,  for  all  ordinary  motions,  for  attendance  to  mab 
or  oppose  a  spedal  motion,  for  the  argument  of  such  special  motioDf 
for  the  argument  on  the  hearing,  for  brieft  on  such  motions  and  hear- 
ing, and  for  attendance  on  the  taxation  of  costs,  the  same  fees  as  an 
allowed  for  similar  services  in  the  supreme  court : 

Attending  each  counsel,  not  exceeding  two,  for  their  signatures  to 
a  certificate  to  obtain  a  writ  of  error,  seventy-five  cents : 
Drawing  a  case  for  the  court,  twenty-five  cents  for  each  folio : 
Copy  for  counsel  to  sign,  six  cents  for  each  folio : 
Attending  each  counsel,  not  exceeding  two,  for  their  signatures  \o 
such  case,  seventy-five  cents : 
Fair  copy  for  die  printer,  ten  cents  for  each  folio : 
Superintending  the  press  and  correcting  the  proof  sheetSi  five  dol- 
lars: 
For  the  expense  of  printing,  the  sum  actually  paid  therefor: 
Obtaining  the  remittitur,  and  attending  the  supreme  court  there- 
with, one  dollar. 

m  THS  COURT  or  CHANCKRT. 

S  7.  Master's  Fees. 

For  signing  every  summons  for  a  witness  or  party  to  attend  hkh 
twelve  cents : 

For  attendance  at  the  time  and  place  assigned  for  hearing,  and  ad- 
journing the  same  at  request  or  upon  reasonable  cause,  one  dollar: 
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Attendance  and  hearing  every  argument  upon  ao j  matter  referred  tttlb  s. 
to  him,  when  litigated,  three  dollars ;  and  when  he  proceeds  ex  parte^ 
one  dollar: 

Attendance  and  settling  his  report  after  argument,  if  both  parties 
attend  and  litigate  the  same,  three  dollars ;  if  he  proceeds  ex  partej 
one  dollar : 

Taking  an  account  of  what  is  due  on  every  mortgage,  and  the  se- 
curity accompanying  the  same,  (if  any,)  one  dollar : 

Drawing  every  report  in  pursuance  of  an  order  of  reference  to  him, 
(exclusive  of  schedules,)  for  every  folio,  twenty  cents: 

Drawing  all  schedule  to  be  annexed  to  reports,  for  every  folio,  ten 
cents: 

Copies  of  reports  and  schedules  to  be  filed,  for  every  folio,  ten 
cents: 

Copies  of  reports  and  schedules,  and  all  other  proceedings  furnish- 
ed by  the  master  to  the  parties  upon  request,  for  evety  folio,  six 
cents: 

Examining  into  the  circumstances  of  sureties  required  in  any  case, 
and  certifying  his  opinion  to  the  chancellor,  one  dollar : 

Appointing  any  person  to  appear  as  next  friend  for  any  infant, 
twen^*five  cents : 

Inspecting  and  examining  an  infant  or  infants  who  want  guar- 
dians  appointed;  inquiring  who  are  willing  to  become  guardians, 
and  into  their  competency ;  the  proposed  security,  and  the  compe- 
tency thereof;  and  certifying  the  ftcts  to  the  chancellor,  three  dol- 
lars ;  but  when  application  is  made  in  behalf  of  several  iniants  by  one 
petition,  no  additional  charge  to  be  made : 

Taking  the  testimony,  and  certifying  the  same,  and  his  opinion 
thereon  to  the  court,  incases  of  adultery,  five  dollars : 

Marking  every  exhibit  produced  before  him,  on  a  reference,  with 
the  title  of  the  cause,  and  signing  the  same,  six  cents : 

Drawing  every  advertisement  or  public  notice  of  the  sale  of  pro- 
perty to  be  sold  by  him,  fifty  cents ;  and  for  every  copy  of  such  ad- 
vertisement to  be  printed  or  post^  up,  twenty  cents : 

Attending  at  the  time  and  place  of  sale  of  property  by  him,  and  ad- 
journing the  sale  at  the  request  of  the  parties,  for  good  cause,  or  by 
order  of  the  courts  one  dollar : 

Every  deed  of  real  estate  sold  by  him  under  a  decree  or  order, 
when  prepared  by  him  at  the  request  of  the  parties,  five  dollars : 

Signing  and  acknowledging  a  deed  for  property  sold  by  him,  when 
prepared  by  another  person,  seventy-five  cents : 

Settling  the  form  of  a  deed  to  be  executed  under  his  direction  by 
a  durd  person,  under  a  decree  or  order,  one  dollar  and  fifty  cents : 

Settling  the  form  of  an  assignment  of  bonds,  mortgages,  or  other 
securities  to  be  assigned  under  a  decree  or  order,  one  dollar : 

VOL.  iiT  "79 
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^^fis.  Perusing  a  bill  or  petition  for  an  injuDOtumorfie^eaMctf,  and  allow- 
ing or  refusing  the  writ,  one  dollar  and  twwity-five  oents: 

Superintending  and  certifying  the  payment  of  money,  when  piid 
under  bis  direction,  by  a  decree  or  order,  two  dollars;  but  no  fee  to 
be  allowed  for  the  payment  of  money  arising  frmn  sales,  to  a  party  in 
the  suit,  or  into  the  court : 

Taking  and  reducing  to  form  in  writing,  every  recognizance  enter- 
ed into  before  him,  by  order  of  the  court,  fifty  cents: 

Taxing  every  bill  q(  costs,  including  the  bills  of  the  dififerent  offi- 
cers of  the  court,  and  reporting  the  amount  taxed,  if  upon  special  mo- 
tion, fifty  cents;  if  in  a  cause  before  decree  has  passed,  one  dollar;  if 
after  a  decree,  one  dollar  and  fifty  cents : 

And  when  a  master  is  authorised  to  advertise  in  newspapers  pro- 
perty for  sale,  or  for  parties  to  come  before  him  and  prove  debts,  or 
exhibit  claims,  he  shall  be  allowed  for  printer^s  bills,  according  to  (he 
legal  rate  of  advertising  in  such  papers,  what  he  shall  actually  pay; 
and  where  monies  are  ordered  to  be  put  out  by  a  master,  and  ndiere 
an  estate  is  sold  by  a  master  under  an  order  or  a  decree,  the  master 
shall  be  allowed  all  necessary  disbursements  actually  paid  by  him,  and 
such  allowance  by  way  of  commissions,  as  the  chancellor  shall  judge 
reasonable,  after  notice  given,  to  the  party  to  be  charged  therewith,  bat 
not  to  exceed  the  sum  of  twenty  dollars: 

When  a  master  shall  take  an  account  of  an  estate,  or  of  an  admin- 
istration thereof,  or  an  account  between  partners  in  trade,  or  shall  tab 
any  other  account,  under  a  decree  or  order,  not  included  in  the  fae- 
going  provisions;  or  when  extra  services  shall  be  rendered  by  aaj 
master,  in  taking  or  stating  an  account ;  tlie  chancellor  may  make  a 
further  allowance  beyond  the  fees  herein  specified,  as  under  the  cir- 
cumstances may  be  just  and  reasonable,  upon  notice  to  the  par^  to  be 
charged  therewith. 

ib.dreaK        ^  8.  Fbm  of  drcuit  Judges. 

For  performing  any  service  which  might  have  been  performed  by 
a  master  of  the  court,  the  same  fees  as  are  herein  allowed  to  a  master 
for  such  service. 

ibveumiB-      S  9.  Fees  of  the  Examiner  ^ 

For  taking  the  deposition  of  every  witness,  twenty  cents  for  each 
folio: 

Engrossing  a  fair  copy  for  the  witness  to  sign,  twelve  cents  for  each 
folio : 

Certifying  every  exhibit  shown  to  a  witness  on  his  examination, 
twenty^five  cents: 

Cojpies  of  all  depositions,  exhibits,  and  interrogatories,  when  requir- 
ed, six  cents  for  every  folio : 

Attending^court  with  the  original  depositions  or  exhibits,  by  its  or« 
der,  or  on  the  request  of  either  party,  one  dollar. 


j«dgit*fMt. 
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$10.  Pe€9  of  Commiiuumars.  titlks. 

The  persons  to  whom  any  commimon  shall  be  issued  to  fake  testi- ^^^"^^^^^ 
UKny  in  any  c^use  or  matter  pending  m  any  court  of  equity,  ahau  be  •ioMn*  fees. 
entitled  to  receive  the  same  fees  as  herein  allowed  to^  examiners/and 
DO  Other,  either  as  a  daily  compensation  or  otherwise. 

S 11.  Fte9  of  the  Register  and  AesistanURegister.  lu.  rofUtar 

For  drawing  any  common  order,  order  by  consent,  special  order  or  mibtor 
decree,  when  requested,  twenty-five  cents  for  each  folio: 

Entering  any  order,  decree  or  proceeding,  in  the  minutes,  for  every 
(olio,  twelve  cents: 

Engrossing  every  decree  to  be  signed  by  the  chancellor,  for  every 
folio,  fifteen  cents: 

Exemplifying  upon  request,  imder  seal  of  the  court,  any  paper  or 
proceedings,  for  every  folio,  twelve  cents : 

Examining  and  signing  every  final  decree,  and  attending  the  chan- 
cellor with  the  same  and  obtaining  his  signature  thereto,  one  dollar : 

Filing  any  paper,  six  cents;  and  no  additional  charge  shall  be 
made  for  reading  or  marking  any  paper  filed  by  him«: 

For  reading  and  marking  any  paper  not  filed  by  him,  ten  cents : 

Certified  copies  of  papers  or  proceedings,  for  every  folio,  nine 
cents: 

Every  other  certificate,  twenty  cents,  but  no  certificate  to  be  al- 
lowed that  a  paper  is  a  copy,  for  the  copying  of  which  he  shall  be 
paid: 

Filing  notes  of  the  issue  in  each  cause,  and  entering  the  cause  on 
the  calendar  for  hearing,  for  the  court  and  the  parties,  twenty  cents : 

Entering  any  attachment  or  other  process  awarded  by  the  court,  or 
any  amerciament,  twenty  cents : 

Entering,  by  order  of  the  court,  every  appearance  on  process  of 
contempt,  twelve  cents : 

Searching  the  minutes,  files,  dockets  of  decrees,  or  accounts  of  the 
court,  for  each  year,  six  cents ;  but  no  search  to  be  allowed  for,  when 
the  pleading,  entry  or  proceeding  searched  for  is  to  be  engrossed  or 
filed,  or  copied  at  the  request  of  a  party  and  paid  for,  or  to  perfect  the 
proceedings  of  the  court : 

Filing  every  mortgage,  under  which  mortgaged  premises  shall 
have  been  sold  by  a  master,  with  the  annexations  thereto,  and  enter- 
ing the  same  in  the  alphabetical  list  of  mortgages,  fifty  cents : 

Entering  the  receipt  of  monies  deposited  in  court,  putting  the  same 
in  the  bank,  and  entering  the  same  in  his  bank  book  and  in  his  ac- 
counts with  the  court,  one  dollar  and  fifty  cents : 

Purchasing  stock,  procuring  a  transfer  thereof,  and  entering  the 
same  to  the  credit  of  the  cause  or  of  the  party,  for  a  sum  not  exceed- 
ing two  hundred  dollars,  one  per  cent.,  and  for  any  excess,  one  quar- 
ter of  one  per  cent : 
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TITLE  3.      Making  a  transfer  of  stock,  by  order  of  the  court,  two  doHam : 
^  ^  ^        Receiving  the  interest  on  stock,  entering  it  to  the  credit  of  the 
cause  or  party,  placing  it  in  bank,  and  causing  it  to  be  entered  in  Us 
bank  book,  one  per  cent.: 

Putting  out  money,  by  order  of  court,  on  mortgage  or  any  secoritj 
other  than  stock,  and  examining  into  the  validity  of  the  security,  for 
every  sum  not  ex,ceeding  two  hundred  dollars,  one  per  cent,  and  for 
any  excess,  one  quarter  of  one  per  cent. : 

Transferring  a  bond  and  noortgage,  or  security  other  than  stock,  aod 
entering  the  same  in  his  accounts,  one  dollar,  to  be  paid  by  the  partj 
to  whom  the  transfer  is  made : 

Paying  interest  to  a  party  and  entering  the  same  in  his  acoouots, 
for  any  sum  not  exceeding  two  hundred  dollars,  one  half  of  <»te  per 
cent,  and  for  any  excess,  one  quarter  of  one  per  cent,  to  be  retained 
out  of  the  interest  money : 

Receiving  money  for  stock  paid  off,  in  whole  or  in  part,  placing  tbe 
same  in  the  bank,  and  having  it  entered  in  his  bank  book  and  in  Ui 
accounts,  one  dollar  and  fifly  cents : 

For  any  other  services  relative  to  the  receipt,  safe  keeping,  putting 
out,  paying,  or  taking  any  security  for,  money,  under  the  direction  61 
the  court,  not  herein  provided  for,  such  allowance  and  compensati<», 
and  from  such  of  the  parties,  as  the  chancellor  may  consider  just  and 
shall  direct,  by  an  order  for  that  purpose,  afler  notice  to  the  partj  to 
be  charged  therewith : 

For  sealing  every  writ,  twelve  cents : 

Drawing  every  writ  or  process,  when  required,  for  every  folio, 
twenty-five  cents ;  and  for  engrossing  tbe  same,  for  'every  folio,  twelre 
cents: 

Entering  the  appearance  of  every  defendant,  six  cents: 

Attending  on  striking  and  settling  commissioners,  fifty  cents : 

Entering  every  rule  to  produce  witnesses,  or  to  show  cause  against 
publication,  twenty-five  cents : 

Receiving  and  marking  every  book^  deed  or  paper  carried  to  bis 
office,  by  order  of  the  court,  or  agreement  of  the  parties,  for  inspec- 
tion or  safe  keeping,  twen^  cents ;  and  for  attending  on  every  sach 
inspection,  fifty  cents : 

Attending  court  with  the  pleadings  and  papers,  or  any  of  them,  in 
any  cause,  by  direction  of  the  court,  or  on  the  request  of  a  party,  twen- 
ty-five cents : 

Receiving  and  entering  the  return  of  any  commission,  twenty-five 
cents: 

For  every  notice  given  to  the  solicitor  of  a  party  of  the  return  of » 
commission,  to  take  an  answer  or  to'  take  testimony,  thirty-seveo 
cents : 

For  docketing  every  decree,  on  request,  twenty  cents  : 
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For  making  and  transmitting  certified  copies  of  such  docket  to  the  title  3. 
clerics  of  the  supreme  court,  twelve  cents  for  each  copy,  together  with  ^'"^^^^ 
th^  postage  thereon : 

For  filing  acknowledgment  of  satisfiiction  of  any  decree,  and  enter- 
ing the  same  in  the  docket  thereof,  twenty  cents : 

For  making  and  transmitting  to  the  clerks  of  the  supreme  court,  a 
certificate  of  any  decree  haying  been  so  satisfied,  or  of  any  decree 
baying  been  reversed  or  vacated,  twelve  cents  for  each  clerk,  together 
with  the  postage  thereon. 

S  12.  Fees  of  the  Clerks.  ib.(b««r 

For  any  services  rendered  by  any  clerk  in  chancery,  the  same  fees 
dudl  be  allowed  as  herein  before  provided,  for  similar  services  per- 
formed by  the  register. 

S  IS.  Fees  of  the  Sergeanis-at-Arms.  iLnrgMat* 

For  every  cause  set  down  for  hearing  on  the  calendar  of  causes,  fif* 
ty  cents,  to  be  paid  by  the  party  setting  the  same  down  for  hearing,  to 
the  register,  assistant-register,  or  clerk,  at  the  time  of  delivering  a 
note  of  issue,  and  to  be  paid  over  to  the  sergeant  attending  at  the 
term,  for  which  the  cause  was  set  down.  But  when  the  cause  Is  set 
down  by  both  parties,  only  one  such  fee  shall  be  allowed,  which  shall 
be  paid  by  the  party  first  setting  down  such  cause : 

The  sherifi*  attending  any  term  held  by  a  vice-chancellor,  shall  be  J^JJJ^TJJJ" 
deen)ed  the  sergeant-at-arms  thereof,  and  entitled  to  the  fees  herein  MMrgMat. 
allowed : 

To  the  sergeant  in  the  city  of  New- York,  twelve  and  a  half  cents, 
upon  ^yery  bill  filed  in  a  cause,  with^the  assistant-register ;  and  to  the 
sergeant  in  tlie  city  of  Albany,  twelve  and  a  half  cents,  upon  every 
bill  filed  in  a  cause,  with  the  register. 

Sl4.  Counsellors*  Fees. ,  ikMOBNi- 

A  retaining  fee  to  not  more  than  one  counsel  in  a  cause,  five  dol- 
lars: 

Perusing,  amending  and  signing  every  bill,  plea,  answer  or  de- 
murrer, and  all  interrogatories  and  exceptions,  two  dollars  and  fifty 
cents: 

Perusing  and  settling  every  final  decree  containing  special  provi- 
sions, two  dollars  and  fifty  cents  : 

Arguing  every  special  motion,  two  dollars  and  fifty  cents : 

Attending,  pursuant  to  notice,  to  argue  a  special  motion,  which 
shall  not  have  been  argued,  one  dollar  and  fifty  cents : 

Arguing,  or  appearing  to  argue  before  a  master,^pursuant  to  no- 
tice, upon  exception^  or  other  matters  referred,  two  dollars  and  fifty 

cents: 
Arguing  every  demurrer,  jplea  or  exception,  in  court,  five  dollars : 
Arguing  every  cause  in  court,  ex  parley  on  bills  taken  as  confessed, 

two  dollars  and  fifty  cents : 
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TITLE  3.      AiguiDg  every  other  cause^v^n  the  merits^  ei|^t  doUan  to  each 
^•^^^^^^  qeunsel,  not  exceeding  two, 

fb.  ■oiieiton*     S  15.  SoUeitora^  Fees. 

'^  For  a  retaining  fise,  three  doUare : 

Drawing  erery  bill,  aosweri  er  other  pkodipg  or  proceeding  in  a 
cauae,  twenty-ei^t  cents. for  every  folio: 

Foreveryengroaament  of  such  drafts  to  file,  fourteen  cents,  for  ere- 
ry iblio ; .  ftr  ev^  other  neoeaaary  copy,  aeven  centa : 

Attending  the  chancellor  or  a  viceHchaneellor,  out  of  tern^  upoa 
petition,  or  upon  any  special  nx>tion,  one  dollar : 

Attending  the  court  of  chancery  in  temii  upon  a  qpecial  motian 
founded  on  previous  notice,  one  dollar ;  and  if  such  motion  be  aigued 
or  oppoaed,  one  dollar  and  fifty  cents : 

Actually  attending  the  court  of  chancery,  upon  the  argumeDt  of  a 
cauae,  five  doUara : 

Serving  every  rule,  order  or  copy  of  interrogatoriea,  twentj-fi?^ 
cents: 

Serving  a  subpoena  to  appear  and  answer,  or  an  injunction,  aeven- 
ty-five  cents : 

Every  necessary  notice  or  summons  actually  served,  includii^  a 
copy  thereof  and  service,  thirty-seven  and  a  half  cents : 

Drawing  instructions  for  the  examination  of  each  witness,  twen^- 
five  cents : 

For  actually  abbreviating  the  pleadings,  depositions  and  exhibits  in 
«  cause,  for  counsel  other  than  the  solicitor,  three  cents  for  each  Iblio 
contained  in  writing  abbreviated : 

Drawing  brief  for  counsel,  on  any  /special  motion  or  petition,  of 
which  notice  shall  have  been  given,  one  dollar : 

Drawing  brief  for  counsel,  upon  the  hearing  of  a  cause  before  the 
court,  when  there  has  been  an  answer,  plea  or  demurrer  to  the  bill,  or 
before  a  master,  on  a  reference  to  take  and  state  an  account,  two  dol- 
lars: 

Drawing  charges  or  dischaiges  before  a  master,  for  each  bUoy 
twen^-two  cents : 

Attending  a  master  upon  any  matter  referred  to  him,  not  herein 
otherwise  provided  for,  one  dollar,  if  the  same  be  argued;  and  if  not 
argued,  fifty  cents : 

Attending  before  an  examiner  or  commissioner,  on  the  examinatioB 
of  witnesaes,  one  dollar  for  each  day : 

Arguing  beOire  a  master,  on  a  reference  to  take  and  state  an  ac- 
count, two  dollars  and  fifty  ceqts : 

Attending  a  master  upon  a  summona,  or  upon  the  taxation  of  costs, 
fifty  cents :  j^ 

Attending  the  register  with  the  drafts  of  any  decree  or  order,  to 
have  the  same  settled  and  entered,  fifty  cents : 
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Copy  of  a  Mil  of  coste  ddivered  with  notice  of  taxation,  or  filed  af-    art.  s. 
ter  taxation,  if  before  a  decree,  fifty  cents ;  if  after  a  decree,  one  dollar,  ^''^■^'^^^' 

IN  THS  SUPBEMB  COURT. 

r 

S 16.  Fees  of  Circuit  Judges^  Supreme  Court  ComimMiemer^,  in  Mpmne 

and  of  the  County  Judges  and  other  Officers  authorised  to  ^^!Sg- 

perform  the  Services  herein  enumerated,  ^ 

For  taking  bail,  thirty-seven  and  a  half  cents : 

Deciding  upon  an  application  for  the  allowance  of  every  writ  of  er- 
ror, ?Mbeas  corpus  or  certiorari^  thirty-seven  and  a  half  cents, 
whether  sach  writ  be  allowed  or  not : 

Admitting  any  person  to  prosecute  as  the  next  fi'iend  of  an  in&nt, 
or  to  defend  as  guardian  of  an  infant,  twenty-five  cents : 

Every  attendance  at  chambers,  upon  the  hearing  of  any  motion  for 
any  order  which  such  officer  may  have  the  authority  to  grant,  sixty-   c. 
two  and  a  half  cents ;  and  the  like  fee  for  attendance  upon  any  motion 
for  any  official  act  to  be  done  by  such  officer,  where  no  fee  is  spe-  / 

cially  provided  for  such  act : 

Every  order  for  a  commission  to  examine  witnesses,  fifty  cents : 

Attending,  settling  and  certifying  interrogatories  to  be  annexed  to 
a  commission,  one  dollar : 

Every  order  for  the  examination  of  a  witness,  conditionally,  or 
upon  any  proceedings  to  perpetuate  his  testimony,  thirty-seven  and  a 
balf  cents: 

Every  day's  attendance  on  the  examination  of  such  witness,  two 
dollars: 

Every  necessary  order  in  the  progress  of  a  cause,  except  orders  to 
itay  proceedings,  thirQ^-seven  and  a  balf  cents : 

Attendance  on  settling  a  case  or  bill  of  exceptions,  one  dollar : 

Signing  a  judgment,  twelve  and  a  half  cents : 

Taxing  a  bill  of  costs,  fifty  cents : 

Taking  the  acknowledgment  of  satisfaction  of  judgment,  durty.«e- 
ven  and  a  half  cents : 

For  taking  a  bond  in  any  case  where  such  bond  is  required  or  au- 
thorised by  law,  thirty-seven  and  a  half  cents : 

For  deciding  on  tfae  sufficiency  of  sureties,  and  certifying  such  suf- 
ficiency,  in  cases  where  it  shall  appear,  fifty  cents: 

Receiving  and  filing  every  petition,  and  the  affidavits,  schedules  . 
and  other  papers  accompanying  the  same,  in  any  proceedings  authoris- 
ed by  the  first  Htle  of  the  fifth  Chapter  of  the  Second  Part  of  die  Re- 
vised Statutes,  two  dollars : 

For  every  order,  warrant,  certificate  ot  appointment  of  trustees  or 
assignees  in  such  proceeding,  thirty-eeven  and  a  half  cents : 

For  every  precept  for  a  jury,  summons  for  a  witness,  or  attadimeni 
against  a  witness,  thirty-seven  and  a  half  cents : 
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TITLE  3.  For  presiding  at  and  conducting  any  trial  by  a  jury,  swearing  soch 
jury,  receiving  and  entering  t&eir  verdict,  or  discharging  them,  two 
dollars ;  but  not  to  extend  to  any  trial  or  inquest  in  any  action  at  law : 

For  deciding  on  the  propriety  of  directing  an  assignment  of  the  es^ 
tate  of  any  insolvent  or  imprisoned,  absent,  concealed  or  abscondiog 
debtor,  two  dollars : 

Signing  the  discharge  of  any  insolvent  or  imprisoned  debtor,  (me 
dollar : 

For  attending  to  the  selection  of  referees  and  certifying  their  ap> 
pointment,  one  dollar : 

For  every  report,  and  all  other  papers  and  proceedings  which  he 
may  be  required  by  law  to  prepare,  in  order  to  be  signed  by  himself^ 
in  cases  where  no  specific  allowance  shall  be  made  for  such  paper  or 
proceedingi  the  same  fees  for  drafting  and  copying,  as  are  allowed  to 
attomies  in  the  supreme  court,  for  drafting  and  copying  pleadings 
therein : 

For  every  order,  warrant  or  attachment,  made  or  issued  in  mf 
special  proceeding  authorised  by  law,  thirty-seven  and  a  half  cents: 

Foif  every  notice  to  any  party,  officer  or  person,  required  to  be 
given  by  any  such  officer,  twenty-five  cents : 

To  the  judge  of  the  first  circuit,  a  fee  of  one  dollar  and  fifty  cents 
for  every  cause  noticed  for  trial  at  a  circuit  court  or  sitting  to  be  held 
in  and  for  the  city  and  county  of  New- York,  to  be  paid  to  the  clerk 
of  the  supreme  court  in  the  city  of  New-York,  not  more  than  once  in 
any  one  cause. 

S  17.  Fees  of  Counsettora  in  the  Supreme  Court. 

For  perusing  and  amending  interrc^tories,  every  special  pleading, 
entry  J  case,  bill  of  exceptions,  demurrer  to  evidence,  or  special  ver- 
dict, one  dollar  and  twenty-five  cents : 

Assisting  on  special  non-enumerated  motions,  one  dollar  and  twen- 
ty-five cents : 

For  the  trial  of  a  cause  before  a  jury  or  before  referees,  arguing* 
demurrer,  special  verdict,  bill  of  exceptions,  demurrer  to  evidence, 
case,  any  enumerated  motion,  or  any  matter  brought  up  by  writ  of 
error,  certiorari  or  habeaa  corpus^  or  a  return  to  a  mandanM  or 
prohibiton,  or  attending  prepared  for  such  trial  or  argument,  pursuant 
to  notice,  three  dollars  and  seventy-five  cents : 

For  services  rendered  by  counsel,  in  causes  in  the  supreme  court, 
in  which  common  pleas  costs  only  shall  be  recovered,  such  counsel 
shall  be  entitled  to  the  same  fees  as  are  allowed  to  attomies  in^courts 
of  common  pleas,  for  similar  services'^  and  if  no  fees  be  allowed  to 
such  attomies,  for  such  similar  services,  then  such  counsel  shall  be 
entitled  to  the  same  fees  for  the  said  services,  as  if  supreme  court 
costs  had  been  recovered  in  such  action. 
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S  18.  Attamiea^  Fee$  in  tiie  Supreme  Court.  title  % 

For  a  retaining  fee,  three  dollars  and  sixty-two  and  a  half  cents ;  ^^f^^^^^ 
but  DO  such  fee  shall  be  allowed  to  the  plaintiff's  attorney,  in  any  suit  f^es. 
upon  a  bond  taken  on  the  arrest  of  a  defendant,  nor  to  the  defendant's 
attorney,  upon  confessing  judgment,  when  no  suit  shall  have  been 
actually  brought : 

Anr  serving  a  declaration  in  ejectment,  or  in  any  cause  commenced 
by  such  service,  the  same  fees  afl  fure  allowed  to  sheriffi  for  similar 
services: 

A  term  fee  of  sixty-two  and  a  half  cents,  for  each  term  of  the  court 
daring  the  pn^ess  of  a  cause,  not  exceeding  three  terms  in  any  one 
cause: 

Drawing  all  process  and  returns,  admissions  of  guardians  or  next 
friends,  recognizances  of  bail,  in  suits  against  the  bail  only,  plead- 
ings, acljournments,  suggestions,  entries,  special  verdicts,  bills  of  ex* 
teptioBs,  demurrers  to  evidence,  and  cases,  which  shall  be  necessary, 
md  all  other  necessary  entries  or  proceedings  in  a  cause,  according  to 
the  practioe  of  the  court,  and  for  which  no  qiecial  provision  is  herein 
made,  twenty-five  cents  for  each  folio : 

For  engrossing  or  copying  the  same,  including  all  records,  writs, 
returns,  pleadings,  instruments,  and  all  other  writings  necessarily  in- 
serted, twelve  and  a  half  cents  fof  each  folio : 

For  every  necessary  ordinary  motion,  sixty-two  and  a  half  cents ; 
but  not  to  be  allowed  upon  any  confession  of  judgment  where  no 
suit  shall  have  been  actually  brought,  for  any  motion,  except  for 
judgment : 

For  serving  a  subpccna  on  a  witness  and  delivering  a  ticket  there^ 
widi,  twelve  and  a  half  cents : 

Arguing  every  special  motion,  one  dollar  and  twenty-five  cents : 

For  attending  the  execution  qf  a  writ  of  inquiry,  or  the  assessment 
of  damages  by  the  clerk,  one  dollar  and  fiily  cents : 

For  attending  the  trial  of  a  cause,  one  dollar  and  fitly  cents  : 

Arguing  a  demurrer,  special  verdict,  bill  of  exceptions,  demurrer 
to  evidence,  any' enumerated  motion,  or  any  matter  brought  up  by 
writ  of  error,  certiorari,  or  habeas  corpus,  or  a  return  to  a  moiida- 
mus  or  pi^oli^bition ;  or  attending  prepared-  for  such  argument,  only 
when  pursuant  to  notice  from  the  adverse  party,  three  dollars  and 
aeventy-five  cents : 

For  a  brief  and  the  copies  thereof,  one  dollar  twelve  and  a  half 
cents: 

Drawing  a  judgment,  seventy-five  cents : 

Serving  a  certified  copy  of  a  rule,  with  or  without  any  pleading, 
^  serving  notice  thereof,  nineteen  cents : 

Serving  a  copy  of  a  bill  of  costs,  with  notice  of  taxation,  fifty 
cents: 
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Fm  for  oiM 
cuunMl,  tie. 
only. 


Actual  dM- 
buraemsnli. 


lMn«  /olb 
and  recogni* 
ziiDc«  rofls. 


One  rtrcutt 
roll  only. 


In  common 
ploM,  firat 
judge*!  foM. 


R«rcit(lfr'« 
fees. 


Every  other  notice,  copy  and  service  on  the  oj^posite  party  or  his 
attorney,  twenty-five  cents : 

A  note  of  issue  for  the  trial  of  a  Cause,  or  the  argument  of  anj  ena- 
merated  motion,  and  serving  the  same  upon  the  clerk,  thirty-sevnn 
and  a  half  cents : 

Attendance  on  striking  a  jury,  and  on  the  examination  of  a  witnett 
out  of  court,  fifty  cents : 

Attendance  on  the  tas;atioh  of  a  bill  of  costs,  and  upon  any  judge 
or  officer  authorised  to  perform  his  duties,  upon  a  motion  ibr  any  oe* 
cessary  order  which  shall  be  granted,  twenty-five  cents : 

S  19*  Where,  by  the  preceding  provisions,  any  fee  is  allowed  to 
any  counsellor,  solicitor  or  attorney,  such  fee  shall  be  taxed  only  for 
one  counsel,  scJicitor  or  attorney,  as  the  case  may  be,  unless  speciil 
provisicHi  be  made  for  two  or  more,^ 

S  20.  The  actual  disbursements  of  a  solicitor  in  the  court  of  dttn- 
eery,  or  of  an  attorney  in  the  supreme  court,  necessarily  ilKuned  ia 
cases  not  herein  specified,  which  shall  be  proved  by  affidavit,  aixi 
shall  be  deemed  reasonable  by  the  taxing  officer,  may  be  allow^  in 
the  taxation  of  costs.  ^'^ 

^21.  No  allowance  shall  be  made  for  any  issue  roll  in  the  su- 
preme court ;  and  the  practice  of  making  up  sUch  rolls,  is  abolished. 
Nor  shall  any  allowance  for  the  recognizance  roll  be  made,  except  in 
suits  against  bail,  where  such  roll  became  necessary.^ 

S  22.  One  circuit  roll  only  shall  be  allowed  in  the  same  caase; 
and  when  the  cause  shall  not  have  been  tried,  the  clerk  of  the  dicoit 
court  or  sittings  at  which  any  such  roll  shall  have  been  filed,  and  when 
the  verdict  or  inquest  shall  be  set  aside,  the  clerk  of  the  supreooe 
court,  in  case  such  roll  shall  be  filed  in  his  office,  shall  re-dellver  the 
same  to  the  attorney  of  the  party  who  filed  such  roll ;  and  the  proper 
contiquances  may  be  entered  on  such  roll,  and  the  same  may  be  used 
from  time  to  time,  until  the  trial  of  the  cause«^ 

IN  COUKTS  OF  COMMON  PLfiAS  ANB  MATOR's  OOl/BfS. 

S  23.  Pees  to  the  first  Judge. 

For  signing  a  license  to  practice  as  an  attorney  or  counsellor,  one 
dollar : 

To  the  first  judge  of  the  court  of  common  pleas  of  the  city  and  coun- 
ty of  New- York,  seventy-five  cents  for  the  first  motion  in  any  cause, 
to  be  paid  on  issuing  the  writ.^^ 

S  24.  To  the  Recorder  in  the  several  Mayor^s  Courts.  ! 

For  the  first  motion  in  every  cause,  seventy-five  cents,  to  be  paid 
on  issuing  the  writ.  i 

(24)2R.  L.p.l0,12,&c.    (26)Ib.p.lS.    (26)  Laws  of  1818,  p.  279,  §  4  J^  S.    (P)^   . 
§4.    (28)  Laws  on821,  p.  66,  §  10. 
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S  S5.   Fee$  to  fye  durii^  awian^  the  JMge9  of  the  dnudy  title  3 

Courts,  who  $haU  be  present.  ij^P'^^^ 

'  *  *  Daily  puy  to 

For  every  daj's  actual  attendance  in  holding  the  courts  of  oyer  and  eoontj  judge* 
leoBiner  and  county  courts,  or  either  of  them  separately,  two  dollars 
to  each  judge ;  such  compeusation  to  be  a  county  charge,  and  to  be 
paid  by  the  oounty  treasurer,  on  the  production  of  the  certificate  of 
the  clerk  ^f  the  court,  specifying  the  number  of  days  such  judge  has 
actually  attended. 

SS6.  Fees  to  be  paid  to  the  Judgi  or  Officer  who  does  the  Fe^toamt 

vCTViCC;*  other  offleen. 

Admittbig  any  person  to  prosecute  as  the  next  friend  of  an  infimt, 
or  to  defend  as^ guardian  of  an  infant,  nineteen  cents: 

For  taking  the  acknowledgment  of  bul  in  his  own  court,  twenty- 
five  cents: 

For  attendance  at  chandlers  upon  the  hearing  of  any  motion  for  any 
order  which  sudi  oflScer  may  have  the  authority  to  grant,  twenty-five 
cents: 

Every  necessary  order  upon  any  special  application,  or  in  the  pro- 
gress of  a  cause,  except  orders  to  stay  proceedings,  twenty-five  cents :    • 

Attending  on  showing  cause  of  action;  on  the  examination  of  a 
witness  conditionally,  or  upon  any  proceeding  to  perpetuate  testimo- 
ny, or  upon  any  other  special  matter  where  no  fee  ^s  specially  provi- 
ded for  the  service  rendered  on  such  attendance,  twenty-five  cents: 

For  settlmg  every  case  made,  and  every  bill  of  exceptions  at  cham- 
bers, one  dollar,  to  be  divided  among  the  judges  acting  in  the  settle- 
ment ther«of : 

Signing  a  judgment,  twelve  and  a  half  cents: 

Taxing  a  bill  of  costs,  twenty-five  cents : 

Taking  acknowledgment  of  satisfiiction  of  a  judgment,  thirty-seven 
and  a  half  cents: 

For  any  service  rendered  by  a  county  judge  or  recorder,  not  herein 
provided  for,  and  which  a  supreme  court  commissioner  is  authorised 
to  perform,  the  same  fee  as  is  alk>wed  by  law  to  such  commissioner 
for  the  like  service :      .  . , 

For  attendance  on  taking  any  depositions,  upon  any  inquiry  institut- 
^  by  the  governor,  relating  to  the  official  misconduct  of  any  officer, 
^wo  dollars  for  each  day  necessarily  occupied : 

For  issuing  any  summons  or  process  of  subp<ena,  to  compel  the  at- 
'tendance  of  any  witaess  in  any  proceeding  before  any  such  judge  or 
other  officer,  twenty-five  cents : 

For  every  attachment  or  warrant  of  commitment  against  a  witness 
or  any  other  person,  in  a  civil  proceeding,  twenty-five  cents : 

A  warrant  of  restitution,  or  to  put  any  party  in  possession  of  lands, 
^'"irty-seven  and  a  half  cents.** 

(»)  Lbwv  of  1828,p.  427,  §  17. 
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TITLE  3.      3  27.  Pees  of  Attorneys  in  CowrU  of  Common  Pleas  ant 

Mayor* $  Courts, 


pif^r<u>'^  u-      For  a  retaining  fee  two  dollars  and  fifty  cents;  but  no  sudi  fee  shall 
ofMoi  Mil.  j^  allowed  to  the  plaintiff's  attorney  in  any  suit  upon  a  bond  taken 
on  the  arrest  of  a  defendant;  nor  to  the  defendant's  attorney,  for  con- 
fessing judgment,  where  no  suit  shall  have  been  actually  brought: 

For  every  necessary  ordinary  motion,  twenty-fire  cents : 

Arguing  every  special  motion,  one  dollar : 

Drawing  a  declaration,  one  dollar  and  fifty  cents ;  cc^y  diereol^ 
seventy-five  cents : 

Drawing  a  plea,  twenty-five  cents ;  copy  thereof  twelve  and  a  half 
cents : 

Drawing  a  writ  of  inquiry,  and  copy,  one  dollar  and  twelve  and  a 
half  cents : 

Drawing  and  copy  of  every  brief,  ^seventy-five  cents : 

Every  notice  of  trial,  copy  and  service,  twenty-five  cents : 

Note  of  issue  for  the  clerk,  and  serving,  twelve  and  a  half  cenis: 

Every  other  notice  in  any  cause  or  proceedii^,  copy  and  service, 
nuieteen  cents : 

Drawing  all  other  pleadings,  suggestions,  entries,  special  verdicts, 
bills  of  excej^on,  demurrers  to  evidence,  cases  and  process,  which 
shall  be  necessary,  and  all  other  necessary  entries  and  prooeedin{;s  in 
a  cause,  accordmg  to  the  practice  of  the  court,  and  for  which  no  spe- 
cial provision  is  herein  made,  eighteen  cents  fer  each  felio : 

For  engrossing  or  copying  the  same,  including  all  records,  writs, 
returns,  pleadings,  instruments,  and  all  other  writings  necessarily  in- 
serted, nine  cents  for  each  folio : 

But  where  any  fee  is  prescribed  for  any.  process  by  name,  either 
for  tibe  attorney  or  clerk  issuing  the  sanoe,  no  charge  shall  be  made 
for  the  draft  or  copy  of  such  process : 

Fee  on  trial,  or  reference,  for  arguing  a  demurrer,  special  verdict, 
bill  of  exertions,  denturrer  to  evidence,  or  any  case  or  motion  fo  a 
new  trial ;  or  attending  prepared  for  such  trial,  reference  or  aigument, 
in  pursuance  of  notice ;  two  dollars : 

For  attending  the  execution  of  a  writ  of  inquiry,  or  the  assesszneot 
of  damc^es  by  the  clerk,  one  dollar : 

.  Attendance  before  a  judge,  on  examining  a  wittiess,  showing  cause 
of  action,  motion  to  mitigate  bail,  on  the  taxation  of  costs,  or  <A& 
special  matters ;  or  upon  motion  for  any  necessary  ord^  which  shall 
be  granted ;  twenty-five  cents : 

Drawing  and  copy  of  a  bill  of  costs,  twenty-five  cents;  and  for 
each  copy  actually  delivered  to  any  party  in  the  cause,  at  bis  raqotft, 
twelve  and  a  half  cents : 

Drawing  and  copy  of  a  record  of  judgment,  two  dollars  and  twenty- 
five  cents. 
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S  98.  Fees  of  the  Officers  who  are  authorised  by  law  to  perform  titles. 

thefoUawing  services :  )^^^ 

For  administering  an  oath  or  afiirmation,  in  cases  wfaete  no  fee  is  ^J"'^' 
specially  prorided  for  by  law,  and  certifjing  the  same  when  required,  ^'^ 
twelve  and  a  half  dents : 

For  taking  the  acknowledgment  of  bail  in  the  supreme  court,  and 
in  any  court  of  common  pleas  or  mayor's  court,  twenty-five  cents : 

For  taking  the  acknowledgment  of  satisfection  of  a  decree  in  chan- 
cery, or  of  a  judgment  in  the  supreme  court,  court  of  common  pleas 
or  mayor's  court,  thirty-seven  and  a  half  cents : 

For  taking  and  certifying  the  acknowledgment  or  proof  of  any  cob- 
vejance  or  mortgage  of  real  estate,  or  any  instrument  concerning  real 
estate,  which  by  law  may  be  recorded,  diirty-seven  and  a  half  cents 
for  each  person  making  sudh  acknowledgment,  and  for  each  perscm 
whose  execution  (^such  conveyance,  mortgage  or  instrument,  shall  be 
proved : 

But  where  a  lease  and  release  of  the  same  premises  shall  be  exe- 
cuted at  the  same  time,  they  shall  be  considered  as  one  conveyance. 

S  89.  Fees  of  Justices  of  the  Peace^  in  proceedings  before  them^  p«m  ^i^i- 
not  provided  for  in  the  Second  Chapter  of  this  Act.  pea^. 

A  warrant  for  the  apprehension  of  any  person  charged  with  any 
violation  of  the  laws  concerning  the  internal  police  of  this  state,  or 
with  being  the  father  of  a  bastard,  nineteen  cents : 

Endorsing  any  such  warrant  issued  from  another  county,  twelve  and 
a  half  cents : 

A  summons  for  any  offence  relating  to  the  internal  police  of  this 
state,  or  in  case  of  any  special  proceedings  to  recover  the  possession 
of  land,  or  otherwise,  twenty-five  cents : 

Drawing,  signing  and  depositing  with  the  clerk  of  the  county,  a 
record  of  a  conviction,  thirty-seven  and  a  half  cents : 

An  execution  upon  any  conviction  before  him,  nineteen  cents : 

Drawing,  copying  and  certifying  a  bond  or  recognizance,  and  filing 
the  same  with  the  county  clerk,  twenty-five  cents : 

A  warrant  of  commitment  for  any  cause,  nineteen  cents : 

Every  subpoena,  six  cents : 

For  a  precept  to  summon  a  jury,  thirty-seven  and  a  half  cents: 

Swearing  any  jury,  twenty-five  cents : 

Hearing  the  matter  concerning  which  a  jury  is  summoned,  fifly 
cents: 

Receiving  and  entering  their  verdict,  twelve  and  a  half  cents : 

For  taking  and  certifying  the  acknowledgment  of  any  instrument 
which  is  required  to  be  acknowledged  before  a  jtistice,  twenty-five 
cents: 

For  a  view  of  premises  alleged  to  be  deserted,  fifty  cents. 
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TfTLBs.  ^fo.  Fe9$i^Clerk8qfth$ Supreme  Co^rt^OlerkBi^ the  bir(Mft 
J:^JJ[]]J^JJJj[  CtntrtB^  and  of  Courts  of  Comnum  Plea$  and  Mayor^B  Court»; 
o/|»M.ad  {Xerk$  of  Comtiea^  and  Register  of  Deeds  in  Citjf  of  NsfD- 
ci6rk«,  Am;.       York ;  for  any  qf  the  services  herein  specified. 

Sealing  every  writ,  exemplification  or  certificate,  wiieQ  required, 
twelve  and  a  half  centa : 

Entering  an  appearance,  rebraxUj  diflcontiniianoe,  nonsuit  of  do* 
fimlt,  twelve  and  a  half  cents :  ** 

Entering  the  return  of  every  writ,  and  filing  such  writ,  twelve  cento : 

Entering  every  rule  in  term,  founded  upon  a  motion,  eighteea  cotU 
for  each  folio : 

Entering  every  odier  rule,  not  exceeding  two  folio,  fix  cents ;  vi 
for  every  additional  folio,  four  cents : 

For  certified  copies  of  rules,  the  same  fee  as  for  entering  sueh  rale : 

Every  report  upon  an  assessment  of  damages,  'or  other  nmUiBr  re- 
ferred to  him,  fifty  cents : 

Every  certificate,  twelve  and  a  half  canti :  but  not  to  be  allowed 
for  earthing  any  paper  to  be  a  copy,  for  the  copying  of  which  he  sball 
ha  said  • 

Calling  and  aweaoAg  ct.  j^H^i  nineteen  cents : 

Swearing  each  witness  on  trial,  six  cents ;  and  swearii^  ^very  con- 
atabb  to  take  charge  of  a  jury,  six  <»nts : 
>  Entering  every  <»use  in  a  calendar  for  the  court,  and  making  t 
copy  thereof  for  tibe  use  of  the  bar,  twelve  and  a  half  cents: 

Receiving  and  entering  a  verdict,  twelve  and  a  half  cents : 

Certified  copy  of  the  minutes  of  a  trial,  when  requested,  tveotf* 
five  cents : 

Docketing  a  judgment,  twelve  and  a  half  cents ;  and  for  eForf 
transcript  of  such  docket,  six  cents : 

Entering  satisfiuHion  of  a  judg;ment,  twelve  and  a  half  cents : 

Drawing  a  foreign  jury,  in  any  cause,  pursuant  to  the  order  of  a 
court,  seventy-five  cents : 

Attendance  on  striking  a  special  jury,  certifying  the  names  selected, 
and  delivering  such  oertiScate  to  each  party,  one  dollar : 

Reading  and  filing  a  habeas  eorpuSy  certiorari^  or  writ  of  eiror, 
twelve  and  a  half  cents : 

.  For  a  capias  J  subpcena,  or  execution,  when  issued  by  a  clerk  oo 
teqaesiy  and  for  sealipsg  the  same,  twenty-five  coits : 

Filing  a  declaration  or  other  pleading,  an.afiidavit  or  other  fsf^ 
or  proceeding,  a  judgment  or  o^er  recced,  six  cents;  a  plea  witbt 
natice  annexed,  to  be  consifjered  as  one  pleading ;  and  no  aflowsnc^ 
tobe  made  for  reading  any  paper  or  proceeding  in  any  case : 

Copies  and  exemplifications  of  records  and  of  pleadings,  to.be  i^ 
turned  on  certiorari  or  writ  of  error ;  copies  and  exemplificslions « 
all  records,  pleadings  and  proceedings,  fiimished  on  request,  where 
no  special  provision  is  otherwise  made ;  eight  cents  for  each  fcKp  • 
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To  the  clerk  of  tbe  supreme  court  for  searchnog  the  dockets  of  Tm^9. 
judgments  in  his  office,  including  transcripts,  ten  cents  for  each  year : 

To  the  clerk  of  the  superior  court  in  New-York,  for  searching  the 
dockets  of  judgments  in  his  office,  ten  cents  for  each  year : 

To  a  county  clerk  for  searching  the  records  in  his  office,  or  the  re«> 
cords  of  mortgages  deposited  in  his  office  by  Ioan*officers  and  commis- 
sioners of  loans,  or  Ibe  dockets  of  juc^mentd ;  Ibr  each  year,  five  cents : 

Recording  conveyances  of  real  estate,  and  all  other  iBstruments^ 
yiinch  by  law  may  be  recorded,  ten  centtr  for  eadi  folio : 

Filing  every  certificate  of  die  satisftctton  of  a  mortgage,  and  eoter* 
ing  such  satis&ction,  twenty-five  cents : 

Entering  a  minute  of  a  mortgage  bei^g  foreclosed,  ten  cents : 

Entering  in  a  book,  the  bond  of  every  collector^  twelve  and  a  half 
cents: 

Searching  fat  such  bond,  six  cents : 

Entering  satisfaction  thereof,  twelve  and  a  half  cents : 

Keceiving  and  filing  every  paper  deposited  with  him  for  safe  keep- 
ing, three  cents : 

Searddng  for  every  such  paper  on  request,  three  cents  for  each  pa- 
per examined : 

Receiving  and  fifing  the  papers  of  any  insolvent,  or  relating  to  the 
proceedings  against  any  absent,  concealed,  abscc^iding  or  impt isoned 
debtor^  twelve  and  a  half  cents  in  each  case,  and  such  papers  are  not 
to  be  charged  as  having  been  separately  filed : 

Searching  for  such  papers,  six  cents  for  each  year  for  whidi  search- 
es shall  be  made: 

For  determining  and  certifying  the  sufficiency  of  the  sureties  of  any 
sheriff,  fifty  cents : 

For  every  r^Hxrt  upon  the  title  of  the  parties  in  partition,  pursu- 
ant to  a  reference  for  diat  purpose,  one  dollar : 

For  every  report  respecting  the  incumbrances  npon  the  estate  or  ii^ 
terest  of  any  party  in  partition,  pursuant  to  a  rule  or  order  for  that  pur- 
pose, one  dollar  2      . 

For  investing  the  proceeds  of  the  sale  of  any  estate,  under  pi^oceed- 
ings  in  partition,  pursuant  to  the  <Nrder  of  the  court,  one  half  of  one 
per  cent,  npon  any  sum  not  exceeding  two  hundred  doUaii,  atid  one 
quarter  aione  per  cent,  for  any  excess : 

For  receiving  the  interest  on  such  investments,  and  paying  over  the 
same  to  ike  persons  entitled,  one  half  of  one  per  cent: 

To  every  county  clerk,  for  attendance  in  canvassing  the  votes  given 
at  any  election,  two  dollars : 

Pot  drawing  all  necessary  certificates  of  tbe  result  of  such  canvass, 
and  copies  thereof,  the  same  fees  as  are  allowed  to  attornies  in  courts 
trf*  common  pleas,  for  drafts  and  copies  of  pleadings : 

For  reeoiding  such  certificates,  the  same  fees  as  are  allowed  for  le- 
oordin^  deeds : 
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For  making  and  transmitting  certified,  copies  of  the  returns  of  com- 
missioners of  common  schools,  six  cents  for  each  folio,  to  be  paid  by 
the  county : 

For  giving  notice  to  the  goyernor,  of  persons  who  have  taken  the 
oaths  of  office,  three  cents  for  each  name : 

For  giving  such  notice  of  persons  who  have  neglected  to  take  the 
oath  of  office,  or  to  file  or  renew  any  security,  within  die  time  re- 
quired by  law,  and  of  any  vacancy  created  by  any  officer  dying  or  re- 
moving out  of  the  county  or  place  for  which  he  was  appointed,  and 
of  all  other  vacancies  in  his  county,  six  cents  for  each  name  so  re- 
ported: 

Notifying  every  person  appointed  to  office,  twenty-five  cents,  Bod 
all  expenses  actually  and  necessarily  incurred  by  him  in  giving  any 
notice,  which  the  comptroller  shall  deem  reasonable : 

For  searching  for  a  bail  piece  and  ^nexing  it  to  the  recognizance 
roll,  twelve  and  a  half  cents: 

For  recording  every  certificate  of  incorporation,  authorised  by  iaw 
to  be  recorded,  seventy-five  cents: 

For  entering  in  the  minutes  of  the  court  a  license  to  keep  a  fer- 
ry, and  for  a  copy  thereof,  one  dollar: 

For  taking  and  entering  a  recognizance  firom  any  person  autborb* 
ed  to  keep  a  ferry,  twenty-five  cents.'^ 

S  31.  The  Crier^s  Fees  in  the  Supreme  Courts  Circuit  Ckmrtiy 
Courts  of  Conwnon  Pleas  and  Mayor^s  Courts. 

For  each  action  noticed  Sot  trial  in  any  .court,  twelve  and  a  half 
cents: 

To  the  criers  in  the  supreme  court,  common  pleas  and  mayor^ 
courts,  for  their  miscellaneous  services,  twenty-one  cents  in  every  ac- 
tion in  which  the  writ  shall  be  returned  served,  or  in  which  die  de- 
fendant shall  appear^: 

Calling  a  jury,  twelve  and  a  half  cents : 

Calling  and  swearing  every  witness,  six  cents : 

Swearing  a  constable  to  take  charge  of  a  jury,  six  cents : 

Calling  die  plaintiff  on  a  non-«uit,  nine  cents : 

Calling  the  defendant  on  a  default,  nine  cents : 

Calling  any  person  and  his  sureties  on  a  recognizance,  nine  cent»: 

Making  proclamation  for  the  discharge  of  any  person,  or  for  any 
other  purpose,  on  the  motion  of  any  party,  nine  cents : 

Attending  during  the  argument  of  any  enumerated  motion  in  the 
supreme  court,  twelve  and  a  half  cents. 

SS2.  Fees  of  Surrogates. 

Drawing  the  pvoot  of  a  will,  letters  testamentary  thoreon,  letters  of 
administration,  appointment  of  a  guardian,  depositicMis,  statements  of 
accounts  settled  by  him,  or  any  other  proceeding  before  him,  for  which 
no  specific  compensation  is  provided,  fifteen  cents  for  every  folio : 
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Every  certificate  oftheproof  of  a  will,  endorsed  thereon,  inclilding  TrtLEx 
the  seal,  filly  cents : 

Every  other  certificate,  including  the  seal,  fifty  cents ;  but  not  to 
be  charged  for  certifying  any  paper  to  be  a  copy  : 

For  a  bond  taken  from  an  executor,  administrator  or  guardian,  or 
from  any  person  authorised  to  sell  real  estate,  or  from  any  person  ap- 
pealing from  any  order,  or  in  any  other  case  where  a  bond  is  required^ 
fifty  cents: 

For  every  allowance  and  appointment  of  a  guardian,  one  dollar : 

Taku3g,  entering  and  filing  a  renunciation,  in  cases  where  the  same 
may  be  made  by  law,  twenty-five  cents : 

A  citation  or  summons  to  all  the  parties  in  the  same  proceeding, 
residing  in  one  county,  including  the  seal,  seventy-five  cents : 

A  subpoena  for  all  witnesses  in  the  same  proceeding,  residing  in 
one  county,  including  the  seal,  twenty-five  cents : 

For  every  copy  of  a  citation  or  subpcena,  furnished  by  the  surro- 
gate, twelve  and  a  half  cents : 

A  warrant  of  commitment  or  attachment,  including  the  seal,  seven- 
ty-five cents: 

A  discharge  of  any  person  committed,  including  the  seal,  fifty 
cents: 

For  the  appointment  of  appraisers,  fifty  cents : 

For  serving  notice  of  any  revocation  or  other  order  or  proceeding, 
twenty-five  cents : 

Filing  an  inventory,  petition  or  other  paper,  six  cents ;  but  no 
charge  shall  be  made  for  filing  the  vouchers  rendered  in  support  of  an 
account : 

Recording  every  will,  with  the  proof  thereof,  letters  testamentary, 
letters  of  administration,  appointment  of  a  guardian,  report  of  com- 
missioners for  the  admeasurement  of  dower,  and  every  other  proceed- 
ing or  order  required  by  law  to  be  recorded,  ten  cents  for  every  folio : 

For  the  translation  of  any  will  from  any  other  than  the  English 
language,  ten  cents  for  every  folio : 

Copies  and  exemplifications  of  the  probate  of  a  will,  letters  testa- 
mentary or  of  administration,  and  of  any  other  proceeding  or  order 
had  or  made  before  him,  and  of  any  papers  filed  or  recorded  in  his 
office;  transmitted  on  an  appeal,  or  furnished  to  any  party  on  his  re- 
quest, six  cents  for  every  folio  : 

Making  and  entering  every  order  for  the  sale  of  real  estate  or  for 
confirming  such  sale,  seventy-five  cents;  and  for  every  other  neces- 
sary order,  twenty-five  cents : 

Hearing  and  determining,  when  the  proof  of  a  will  or  the  right  to 
ddounistration,  is  contested,  two  dollars : 

Taking,  stating  and  determining  upon,  an  account  rendered,  or  de- 
tonnining  and  deciding  the  distribution  of  personal  estate,  two  dol- 
lars for  each  day  necessarily  occupied  therein : 
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TTTLBj.  If  ij^  allowance  of  such  account,  or  the  distribution  of  such  per- 
sonal estate,  be  contested,  an  additional  fee  of  two  dollars : 

For  hearing  and  determining  any  objections  to  the  appointment  of 
an  executor  or  administrator,  or  any  application  for  his  removal,  or 
for  the  removal  of  any  guardian,  or  any  application  to  annul  the  pro- 
bate of  a  will,  two  dollars : 

Hearing  and  determining  upon  an  application  to  lease,  mortpgd, 
or  sell  real  estate,  two  dollars : 

For  inresting  for  the  benefit  of  any  minor,  any  legacies,  or  dii- 
tributire  shares  otihe  estate  of  any  deceased  person,  in  the  slocbof 
this  state  or  of  the  United  States,  one  per  cent,  for  a  sum  not  exceed* 
ing  two  hundred  dollars,  and  for  any  excess,  one  quarter  of  one  per 
cent. ;  for  investing  the  same  on  bond  and  mortgage  of  real  estate, 
one  half  of  one  per  cent  for  a  sum  not  exceeding  two  hundred  dolkrs, 
and  one  quarter  of  one  per  cent  for  any  excess : 

For  receiving  the  interest  on  such  investments,  and  paying  over 
the  same,  for  the  support  and  education  of  such  minor,  one  half  of  one 
per  cent : 

For  sealing  any  exemplificatiobs,  process  or  other  documents,  asl 
for  which  no  provision  is  herein  Ade,  twenty-five  cents : 

Searching  the  records  in  his  office,  for  any  one  year,  twelve  and  a 
half  cents ;  and  for  every  other  year,  six  cents : 

Appointing  a  guardian  to  defend  any  infimt  who  shall  be  a  partj  to 
any  proceedings,  twenty-five  cents : 

Hearing  and  determining  upon  the  report  of  commissioners  for  the 
admeasurement  of  dower,  two  dollars: 

For  distributing  any  monies  brought  into  his  office  on  the  sale  of 
real  estate,  the  same  commission  as  is  allowed  by  law  to  execators  on 
the  settlement  of  their  accounts ;  and  no  executors  or  other  peiaoiis 
authorised  to  sell  any  .real  estate  by  the  order  of  any  surrogate,  akall 
be  allowed  any  commission,  for  receiving  or  paying  to  the  surrogate, 
the  proceeds  of  such  sale,  but  shall  be  allowed  their  expenses  in  con- 
ducting  such  sale,  including  two  dollars  for  every  deed  executed  hj 
them  thereon,  and  a  compensation  not  exceeding  twd  dollars  a  daj 
for  the  time  necessarily  occupied  in  such  sale.  But  no  foe  shall  be 
taken  by  any  surrogate  in  any  case  where  it  shall  appear  to  him,  bf 
the  oath  of  the  party  applying  for  letters  testamentary  or  of  adminii- 
tration,  that  the  goods,  chattels  and  credits,  do  not  exceed  the  valoe 
of  fifty  dollars. 

fwtowiv      S  33.  Witnesses^  Fees  for  attending  any  Caurt^  Officery  Reft 

rees,  or  ArbUrators. 
Each  witness,  for  attending  in  his  own  coun^,  twenty-five  ceoti 
per  day ;  attending  from  a  foreign  county,  or  from  any  place  out  ol 
this  state,  fifty  cents  per  day : 
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Travelling  everj  thirty  miles,  in  coming  to  and  retui^ning  firom  titlb  3. 
die  place  of  attendance,  to  be  estimated  from  the  residence  of  such  ^'^^'^^^^^ 
witness,  if  within  this  state ;  or  froni  the  boundary  line  of  this  state, 
which  such  witness  passed  in  such  coming,  if  his  residence  be  out  of 
Ae  state ;  the  same  compensation  as  for  attendance : 

The  secretary  of  state,  the  comptroller,  treasurer,  surveyor-gene- 
ral, attorney-general,  any  canal  commissioner,  any  clerk  or  surrogate, 
attending  on  subpoBua,  with  wills,  records  or  other  written  evidence, 
one  dollar  and  twenty-five  cents,  per  day : 

Every  surveyor,  for  attending  pursuant  to  a  subposna,  to  testify 
relative  to  any  survey  actually  made  by  him,  one  dollar  per  day. 

S  34.  Surveyors^  Fees.  8anr«3w«» 

For  actual  service  in  surveying,  laying  oiit,  marking  and  mapping 
any  real  estate,  of  which  partition  shall  be  made  pursuant  to  law,  or 
of  which  dower  shall  be  admeasured,  two' dollars  and  fifty  cents  per 
day: 

For  each  of  his  necessary  chain  and  flag  bearers,  and  other  neces- 
sary assistants,  one  dollar  per  day: 

S  35«  Fees  of  Commissioners  appointed  to  make  partition,  or  commianoo- 

^  ._  _  *  'era  in  parti- 

to  admeasure  dower.  tion. 

For  every  day's  actual  and  necessary  service,  two  dollars  to  each 
commissioner. 

S  36.  Fees  of  Referees. 

For  each  day  necessarily  spent  in  the  business  of  the  reference,  two 
dollars  to  each  referee,  and  one  dollar  per  day  for  his  expenses;  to  be 
paid  on  making  their  report,  by  the  prevailing  party : 

For  drawing,  copying  and  signing  a  report,  pursuant  to  the  order 
of  the  court,  the  same  fees  as  are  allowed  to  attornies  for  similar  ser- 
vices in  the  court  where  the  cause  shall  be  depending,  to  be  paid  by 
the  party  obtaining  such  order.'^ 

S  37.  Jurors^  FeeSy  for  serving  in  any  Courts  or  before  any  fms  to jn 

O^icer.  ""' 

To  each  juror  impannelled  to  try  a  cause  in  any  circuit  court  or 
court  of  CQmmon  pleas,  twenty-five  cents  for  each  cause  in  which  he 
shall  be  impannelled,  to  be  paid  by  the  party  noticing  the  cause  for 
trial,,  or  if  noticed  by  both  parties,  to  be  paid  by  such  party  as  the  court 
shall  direct : 

The  boards  of  supervisors  of  the  respective  counties  of  this  state,  JjJ^JjJJS" 
may,  at  their'  annual  meeting,  direct  a  sum  not  exceeding  one  dollar  ^^^' 
per  day,  to  be  allowed  to  every  grand  juror  and  to  every  petit  juror, 
for  attending  the  courts  of  record  held  within  such  county,  in  addition 
to  any  other  fees  which  such  jurors  may  receive ;  or  they  may  direct 
such  allowance  to  be  made  to  grand  jurors  only,  or  to  petit  jurors 
only ;  and  they  may  also  direct  an  allowance  to  be  made  to  such  ju- 
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TITLE  3.  rors,  for  tray^lling)  io  coming  to  and  returning  from  such  courts,  not 

^•^^f^^  exceeding  three  cents  per  mile : 

iiow  raiwd.  Whenever  any  board  of  supervitsors  shall  have  directed  any  allow- 
ance to  be  made  to  jurors,  as  herein  provided,  they  shall  raise  sach 
sum  as  may  be  necessary  for  that  purpose,  in  the  same  maimer  as 
other  county  charges  are  by  law  to  be  raised  and  collected  t 

Allowance        The  sums  SO  allowcd  by  any  board  of  supervisors  to  any  jurors, 

how  pal .     ^j^^^  y^  ^^.^  ^^  ^1^^^  ^^  ^^^  county  treasurer  of  the  county,  on  the 

production  of  a  certificate  of  the  clerk  of  the  court  at  which  sncsh  ju- 
rors shall  have  attended,  specifying  the  time  each  jur<»r  has  actudly 
attended,  and  the  distance  travelled  by  him  : 
excJ  toi*^  The  foregoing  provisions  shall  not  apply  to  jurors  in  the  city  of 
New- York,  who  AeM  be  allowed  twelve  and  a  half  cents,  each  juror, 
for  every  action  in  which  he  is  sworn  as  si}ch ;  nor  shall  they  apply 
to  jurors  in  the  city  and  county  pf  Albany : 

To  each  juror  sworn  in  any  action  in  a  mayor's  court,  twenty-five 
cents: 

To  each  juror  sworn  before  any  officer  in  any  special  proceeding 
allowed  by  law,  or  before  any  sheriff  upon  any  writ  of  inquiry,  or  to 
try  any  claim  to  personal  property,  twelve  and  a  half  cents. 

Sheriff'.  &•■§  38,  IJ'ecs  of  Sheriffs  in  executing  Process  issued  by  the  dif- 
ferent Courts  of  Law  and  Equity^  and  by  Judicial  and  cHur 
Officers. 

For  serving  a  capias  ad  respondendumj  writ  of  replevin,  sum- 
mons, or  any  other  process  by  which  a  suit  shall  be  commence  in  a 
court  of  law,  citation,  scire  facias  or  declaration,  when  there  shall 
have  been  no  process  previous  thereto,  fifty  cents: 

For  travelling  in  making  any  such  service,  six  cents  per  mile,  fiv 
going  only,  to  be  computed  in  all  cases  from  the  court-house  of  the 
county  ;  and  if  there  be  two  or  more  court-houses,  to  be  computed 
from  that  which  shall  be  nearest  to  the  place  where  the  service  shall 
have  been  made ;  except  that  in  the  county  of  Oneida,  such  travel 
shall  be  computed  from  the  court-house  in  Whitestown : 

For  taking  a  bond  of  a  plaintiff  in  replevin,  or  taking  a  bond  on  the 
arrest  of  a  defendant,  or  taking  his  endorsement  of  appearance,  or  for 
taking  a  bond  in  any  other  case,  where  he  is  authorised  to  take  the 
same,  for  which  no  fee  is  herein  allowed,  thirty-seven  and  a  half 
cents: 

For  a  certified  copy  of  such  bond,  twenty-five  cents : 
For  a  note  of  every  capias^  delivered  to  a  defendant  on  request, 
six  cents : 

For  a  copy  of  every  summons,  scire  facias  or  declaration  served 
by  him,  when  made  by  a  sheriff,  the  same  fees  as  are  allowed  to  at- 

tornies  in  the  court  in  which  the  action  is  pending,  for  making  such 
copy: 
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For  a  copy  of  every  other  writ,  when  demanded  or  required  by  Tm*B3. 
hw,  nineteen  cents : 

Returning  a  writ,  twelve  and  a  half  cents: 

For  serving  an  attachment  for  the  payment  of  money,  or  an  exe- 
cution for  the  collection  of  money,  or  a  warrant  for  the  same  purpose, 
issued  by  the  comptroller  or  by  any  county  treasurer,  for  collecting 
the  sum  of  two  hundred  and  fiAy  dollars,  or  less,  two  cents  and  five 
mills  per  dollar ;  and  for  every  dollar  collected,  more  than  two  hun- 
dred and  fif^,  one  cent  and  two  and  a  half  mills : 

Advertising  goods  or  chattels,  lands  or  tenements,  for  sale,  on  any 
execution,  two  dollars ;  and  if  the  execution  be  stayed  or  settled,  af- 
ter advertising  and  before  sale,  one  dollar : 

The  fees  allowed  by  law  and  paid  by  such  sheriff  to  any  printer  for 
publishing  an  advertisement  of  the  sale  of  real  estate  for  not  more  than 
six  weeks ;  and  for  continuing  such  advertisement  more  than  six 
^  weeks,  or  for  publishing  the  postponement  of  any  such  sale,  the  ex- 
pense of  such  continuance  or  postponement  shall  be  paid  by  the  party 
requiring  the  same : 

The  fees  herein  allowed  for  the  service  of  an  execution,  and  for 
advertising  thereon,  shall  be  collected  by  virtue  of  such  execution,  in 
the  same  manner  as  the  sum  therein  directed  to  be  levied : 

But  when  there  shall  be  several  executions  against  the  defendant, 
at  the  time  of  advertising  his  property,  in  the  hands  of  the  same  she- 
riff, there  shall  be  but  one  advertising  fee  charged  on  the  whole,  and 
the  sheriff  shall  elect  on  which  execution  he  will  receive  the  same : 

For  every  certificate  on  the  sale  of  real  estate,  the  same  fees  for 
drawing  and  for  two  copies  thereof,  as  are  allowed  for  drafts  and  co- 
pies to  attornies  in  the  court  from  which  the  execution  issued,  together 
vrith  the  clerk's  fee  for  filing  one  of  such  certificates,  to  be  collected 
as  other  fees  on  execution : 

For  drawing  and  executing  a  deed,  pursuant  to  a,  sale  of  real  estate, 
one  dollar,  to  be  paid  by  the  grantee  in  such  deed : 

Serving  a  writ  of  possession  or  of  restitution ;  putting  any  person 
entitled,  into  the  possession  of  premises,  and  removing  the  tenant, 
one  dollar  and  twenty-five  cents;  and  the  same  compensation  for 
travelling  to  serve  the  same,  as  is  herein  allowed  on  the  service  of  a 
capias  ad  respondendum : 

Taking  a  bond  for  the  liberties  of  the  jail,  thirty-seven  and  a  half 
cents; 

For  summoning  the  jury  to  attend  any  court,  fifty  cents  in  each 
cause  noticed  for  trial  at  such  court,  or  placed  on  the  calendar,  there- 
of, for  trial : 

Summoning  a  jury  upon  a  writ  of  inquiry,  or  in  any  case  where  it 
shall  become  necessary  to  try  the  title  to  any  personal  property,  at- 
tending such  jury,  and  making  and  returning  the  inquisition,  one  dol- 
lar and  fifty  cents : 
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^^^^^  Summoning  a  foreign  or  special  jury,  pursuant  to  a  venire  fcr  that 
purpose,  and  returning  the  panel,  one  dollar  and  twelve  and  a  half 
cents: 

Summoning  a  jury,  pursuant  to  any  precept  or  summons  of  anj  of* 
ficer,  in  any  special  proceeding,  one  dollar;  and  for  attending  such 
jury  when  required,  fifty  cents : 

Bringing  up  a  prisoner  upon  a  habeas  carpus^  to  testiiy  or  answer 
in  any  court,  one  dollar  and  fifty  cents ;  and  for  travelling  each  mile 
firom  the  jail,  twelve  and  a  half  cents : 

For  attending  any  court  with  such  prisoner,  one  dollar  per  daj,  be- 
sides actual  necessary  expenses : 

Bringing  up  a  prisoner  upon  any  habeas  carpuSj  with  the  cause  of 
bis  arrest  and  detention,  one  dollar  and  fifty  cents,  and  fot  travelling, 
twelve  and  a  half  cents  for  each  mile  from  the  jail : 

Attending  before  any  officer  with  a  prisoner,  for  the  purpose  of  hay- 
ing him  surrendered ,  in  exoneration  of  his  bail ;  <>r  attending  tx>  re- 
ceive a  prisoner  so  surrendered  who  was  not  committed  at  the  time, 
and  receiving  any  such  prisoner  into  his  custody,  in  either  case,  one 
dollar: 

Attending  a  view,  one  dollar  eighty-seven  and  a  half  cents  perdaj; 
going  and  returning,  one  dollar  twenty  five-cents  per  day : 

Serving  an  attachment  against  the  property  of  any  debtor,  or  opos 
any  diip  or  vessel,  the  same  poundage  upon  the  value  of  the  propertj 
seized,  as  upon  executions;  such  value  to  be  determined  by  the  in- 
ventory and  appraisal  of  such  property,  if  there  be  any  made,  or  \ff 
proof  to  the  satisfaction  of  the  officer  issuing  such  warrant : 

For  making  and  returning  an  inventory  and  appraisal,  such  com- 
pensation to  the  appraisers,  not  exceeding  one  dollar  to  each  per  day, 
for  each  day  actually  employed,  as  the  officer  issuing  the  attachment 
shall  allow,  and  the  same  compensation  for  drafting  and  copying  the 
inventory,  as  is  allowed  for  drafts  and  copies  to  attomies  in  the  su- 
preme court: 

For  selling  any  property  so  attached,  and  for  advertising  such  sale, 
the  same  allowance  as  for  sales  on  executions : 

For  executing  any  warrant  to  remove  any  person  from  lands  belong- 
ing to  the  people  of  this  state,  or  to  Indians,  such  sum  as  the  comp- 
troller sliall  audit  and  certify  to  be  a  reasonable  compensation; 

For  giving  notice  of  any  general  or  special  election,  to  the  inspec- 
tors of  the  different  towns  and  wards  of  his  county,  one  dollar  for  each 
town  or  ward,  and  the  expenses  of  publishing  such  notices  as  required 
by  law ;  such  fees  and  expenses  to  be  paid  by  the  supervisors  of  the 
county,  as  part  of  the  contingent  charges  thereof: 

For  any  services  which  may  be  rendered  by  a  constable,  the  same 

fees  as  are  allowed  by  law,  for  such  services,  to  a  constable.** 

~ -^ —  -  -  •  ' 

(82)  Lawt  of  1818,  p.  281,  §  14. 
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589-  Fees  of  Coroners.  title  3. 

For  all  services  rendered  by  them,  the  same  fees  as  are  herein  al-  ^^^^^^ 

•^      ,         '  ,  Coroners 

lowed  to  sberii&  for  similar  services :  ^  fo«- 

For  confining  a  sheriff  in  any  house,  on  civil  process,  two  dollars 
for  each  week,  to  be  paid  by  such  sheriff  before  he  shall  be  entitled  to 
be  discharged  from  such  confinement. 

S  40.  Fees  of  Constables^  for  services  in  special  proceedings  in  con^biw* 
ciml  eases  ^  not  provided  for  in  the  Second  Chapter  of  this  Ad.    ^1  ^SZ 

Serving  a  summons,  twelve  and  a  half  cents;  serving  a  warrant, 
nineteen  cents ;  mileage  for  going  only,  six  cents  for  each  mile : 

Serving  a  warrant  of  distress  for  rent,  one  dollar :  -  C  ^     , 

Making  and  certifying  an  inventory  of  the  articles  taken,  the  cause 
of  the  distress,  and  the  amount  of  rent  due,  and  leaving  one  copy  there-  * 
of,  one  doIl€ir : 

Summoning  and  swearing  appraisers,  and  taking  the  appraisement, 
fifty  cents,  and  twenty-five  cents  to  each  of  the  appraisers : 

Advertising  and  selling  any  property  distrained  for  rent  or  doing 
damage ;  or  levying  any  fine,  penalty  or  sum,  pursuant  to  any  war-  '^ 
rant;  the  same  fees  as  are  allowed  for  similar  services  on  executions 
from  justices'  courts : 

Arresting  and  committing  any  person,  pursuant  to  process,  fifty 
cents ;  and  mileage  for  going  only,  six  cents : 

And  for  any  services  not  herein  provided  for,  which  may  be  ren- 
dered by  a  constable,  the  same  fees  as  are  allowed  by  law  to  sherifis, 
for  similar  services : 

For  attending  any  court  pursuant  to  a  notice  firom  the  sheriff  for  that 
purpose,  one  dollar  and  fifty  cents  a  day  in  the  city  of  New- York,  and 
one  dollar  and  twenty-five  cents  a  day  in  each  of  the  other  counties 
of  this  state ;  which  fees  shall  be  chargeable  to  the  county;  and  shall 
be^paid  by  the  treasurer  thereof,  on  the  production  of  the  certificate  of 
the  clerk,  specifying  the  number  of  days  each  constable  shall  have  at- 
tended. 

5  41.  Fees  of  Notaries  Public. 

For  drawing  and  copy  of  protest  of  the  non-payment  of  a  promisso-  NoiuiMiMi^ 
ry  note  or  bill  of  exchange,  or  of  the  non-acceptance  of  such  bill,  ^^ 
twenty-five  cents : 

For  drawing  and  copy  of  every  other  protest,  seventeen  cents  for 
every  folio ;  and  for  sealing  the  same,  twenty-five  cents : 

For  drawing,  copy,  and  serving  every  notice  of  non-pajrment  of  a 
bill  or  note,  or  non-acceptance  of  a  bill,  twenty-five  cents : 

For  drawing  and  copy  of  any  affidavit  or  other  paper  or  proceeding, 
for  which  provision  is  not  herein  made,  the  same  fees  as  are  allowed 
to  attomies  in  the  supreme  court,  for  drafts  and  copies. 
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TiTi^  s.  ^  4s.  Pees  of  Canal  CommhsianerSf  and  other  PtMic  Offieen^ 

for  the  eervicee  herein  epecified. 
For  drawing  and  copying  anj  lease  or  deed,  to  be  executed  by  them 
or  any  of  them,  in  cases  where  the  payment  of  such  service  is  requir- 
ed by  law  to  be  made  by  the  lessee  or  grantee,  and  no  proyision  is 
made  by  law  for  such  service,  the  sanoe  fe^  as  are  allowed  to  aftor* 
nies  in  the  supreme  court,  for  drawing  and  copying  pleadings,  not  lo 
exceed  three  dollars ;  but  such  (ew  shall  not  be  charged  to  the  people 
of  this  state,  in  any  case,  unless  specially  directed  by  law. 

S  43.  Fees  for  Pvblishing  in  NewspaperSy  Legal  NoUces  and 

Advertisements. 
For  publishing  notices  of  any  application  by  an  insolvent,  under  the 
provisions  of  the  fifth  Chapter  of  the  Second  Part  of  the  Revised  Sta- 
tutes, and  furnishing  the  evidence  of  such  publication,  for  six  weeks, 
one  dollar  and  sixty-seven  cents ;  if  published  ten  weeks,  two  dol- 
lars." 


InolvMitB 


»rof 
pablithiny. 


S  44.  Such  notice  may  be  published  in  the  following  manner: 
First,  a  general  heading,  stating  whether  such  notices  are  for  the 
purpose  of  being  discharged  from  debt,  or  for  the  purpose  of  having 
the  person  exonerated  from  imprisonment,  shall  be  prefixed  to  each 
class  of  applicants ;  next,  the  name  of  the  applicant ;  next,  the  date 
of  the  first  publication  of  such  notice ;  next,  the  name  of  the  officer 
before  whom  creditors  are  required  to  appear ;  next,  the  place  ap- 
pointed for  such  appearance ;  next,  the  time  for  such  appearance: 

And  every  such  publication  shall  be  deemed  as  valid,  as  if  sach 
notice  had  been  published  at  length. 

PabiMiinf  all     S  45.  For  publishing  any  other  notice,  or  any  order,  citation,  sum- 

*****  mons,  or  any  other  proceeding  or  advertisement,  required  by  law  to  he 

published  in  any  newspaper,  not  more  than  6iiy  cents  per  folio  for  the 

first  insertion,  and  twenty  cents  per  folio  for  each  subsequent  iDse^ 

tion  after  the  first.** 

S  46.  If  all  the  printers  and  proprietors  of  newspapers  in  any  coun- 
ty in  which  any  notice,  order,  citation,  or  other  proceeding  or  adver- 
tisement, is  by  law  required  to  be  published,  shall  refiise  to  insert  the 
same  for  the  price  herein  specified,  then  it  shall  be  lawful  to  publish 
the  same  in  the  state  paper,  instead  of  a  newspaper  printed  in  such 
county ;  and  the  state  printer  shall  not  demand  orreceive  any  greater 
price  for  the  publication  thereof,  than  that  above  prescribed. 

S  47.  If  such  notice  or  other  advertisement  be  required  by  law  ^ 
be  published  in  the  state  paper,  and  also  in  a  newspaper  of  any  coon- 
ty,  and  the  printers  and  proprietors  of  newspapers  in  such  couDtj, 
shall  all  refuse  to  publish  the  same  for  the  price  herein  specified,  then 
such  notice  or  advertisement  may  be  published  in  a  newspaper  print- 


SaftiMillo 
pablifb,  fcc* 


n». 


(88)  lR.L.p.471,§2S;Lftwiofl821,p.2l9,§l.    (84)Lawlofl818,^8S6;18«.^ 
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ed  nearest  to  the  place  where  any  persons  shall  be  required  to  appear,  title  3. 
or  where  any  act  or  proceeding  is  to  be  had,  pursuant  to  such  adver-  ^^^*v*^/ 
tisement,  the  printer  of  which  will  consent  to  publish  the  same  for  the 
said  price.     Such  publication  shall  be  as  valid,  as  if  made  in  the  coun- 
ty required  by  law. 

S  48.  If  no  printer  will  consent  to  publish  such  notice  or  adyer-  DMP^i»iiig 
tisement  for  the  said  prices,  on  proof  thereof  being  made  as  herein  af-  uoa. 
ter  required,  the  law  requiring  such  publication  in  any  particular 
county,  shall  not  take  effect,  or  be  in  force  in  respect  to  such  notice 
or  adyertisement 

S  49.  In  all  cases  in  which  notices  shall  be  published  in  the  state  spoetai  aA- 
paper,  or  in  a  newspaper  of  any  other  county,  in  consequence  of  the 
refusal  as  aforesaid  of  the  printers  or  proprietors  of  newspapers  in 
any  county,  and  in  which  an  aflSdiayit  of  such  publication  shall  be  re- 
quired by  law,  there  shall  also  be  an  affidayit  of  application  haying 
been  made  to  all  the  printers  or  proprietors  of  newspapers  printed  in 
such  county,  of  the  price  as  aboye  specified  haying  been  tendered  to 
them  for  publishing  such  notice,  order,  citation,  adyertisement  or  pro- 
ceeding, and  of  their  haying  refused ;  which  affidayit,  together  with 
proof  of  such  publication  in  the  state  paper,  or  in  any  other  newspa- 
per as  herein  required,  shall  be  deemed  eyidence  of  a  compliance  with 
any  law  requhring  such  notice,  order,  citation,  proceeding  or  adyerr 
tisement,  to  be  published  in  any  particular  county. 

S  50.  When  notice  of  any  sale  by  yirtue  of  a  mortgage,  shall  be  Notkoincer 
published  in  the  state  paper,  pursuant  to  the  proyisions  of  this  Title,  ^^^*^ 
a  copy  of  the  said  notice  shall  be  seryed  at  least  six  weeks  before  the 
time  of  such  sale,  on  the  person  in  possession  of  the  mortgaged  premi- 
ses, in  all  cases  where  the  same  are  occupied ;  and  where  they  are  not 
occupied,  and  the  mortgagor,  his  heirs  or  personal  representatiyes, 
shall  reside  in  the  county  where  such  premises  lie,  then  upon  such 
mortgagor,  his  heirs  or  personal  representatiyes,  as  the  case  may  be. 
Proof  of  the  seryice  of  such  notice  may  be  made,  certified  and  record- 
ed, in  the  same  manner  and  with  the  like  efiect,  as  proof  of  the  pub- 
lication of  a  notice  of  sale  under  a  mortgage.'^ 

S  51.  Fees  of  the  Attorney- General.  Auomey 

The  attorney-general  shall  be  allowed  at  the  rate  of  fiye  dollars  per  {^' 
day,  for  his  seryices  on  occasions  where  he  may  attend  on  behalf  of 
the  people  of  this  state,  without  the  state  of  New- York ;  and  he  shall 
be  allowed  all  charges  for  expenditures  and  disbursements,  necessari- 
ly incurred  by  him,  in  or  about  the  prosecution  or  defence  of  any  ac- 
tion, ri^t  or  claim,  in  which  the  people  of  this  state  may  be  interest- 
ed, to  be  audited  and  allowed  by  the  comptroller.^^ 

(85)  Lawi  of  1818,  p.  285.    (86)  8  R.  L.  p.  21. 
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TITLED.  TITLE  IV. 

GENERAL  PROVISIONS  CONCERNING  THE  FEES  OF  OFFICERS  AND 
PERSONS  TO  WHOM  ANY  ALLOWANCE  IS  MADE  FOR  SERVICES. 

8sc.  1.  Thii  chapter  not  to  eicteiid  to  crimiiial  CMes. 

2.  Feet  herein  not  to  apply  to  catet  where  tpeoial  proTittonB  exist. 
8.  Certain  oiBeen  entitled  to  makeaearehet,  &e.  without  chai^. 

4.  Folio,  to  conaiit  of  one  hundred  words. 

5.  Prohibition  against  taking  greater  fees  than  are  allowed. 
0.  Fees  not  to  be  taken  until  senriee  rendered,  except,  &c. 

7.  Penalty  for  Wobting  two  last  sections. 

8.  Same  person  not  to  lecetTC  foes  in  two  capacities,  &c. 

9.  Fees  not  to  be  taxed  unless  connsel  employed;  or  senrices  rendered,  Jic 

10.  For  what  serrices  prospectiTc  costs  may  be  taxed. 

11.  Wamnt  of  attorney;  plaints;  precipes,  renires,  not  to  be  taxed. 

12.  One  draft  only  to  be  taxed. 
18.  Writings  copied  into  proceedings,  &c.  not  to  be  coonted  as  drafts. 

14.  Fees  for  certified  copies  to  be  allowed. 

15.  Fees  not  to  be  allowed  attonies,  &c.  as  witnesses. 

16.  Charges  agtinst  the  state,  to  be  audited  by  comptroller. 

17.  Fee  forndminiitcrii^  oad&  of  ofllce;  iHien  not  to  be  charged. 

ea.      S\.  The  proVisioDs  of  this  Chapter  shall  not  extend  to  allow  anj 
stseicspisd.  ^^^  ^^  compensation  for  services  in  any  proceedings,  treated  of  in  tk 
Fourth  Part  of  the  Revised  Statutes. 

Bpreiai  ea-  S  2.  The  ftllowance  of  any  fees  by  this  Chapter,  shall  not  applj  to 
any  case  where  special  provision  is  made  by  law  for  any  particular 
service ;  but  the  fees  for  such  service  shall  be  such  as  are  provided 
in  the  statute  requiring  the  service  or  providing  the  compensatioo 
therefor. 

cartaiB^^^  $  S.  The  secretary  of  state,  comptroller,  treasurer,  attorney-gene- 
ral and  surveyor-general  respectively,  shall  be  authorised  to  require 
searches  in  the  respective  offices  of  each  other,  and  in  the  offices  (^the 
clerks  of  the  supreme  court,  for  any  papers,  records  or  docQineDts, 
necessary  to  the  discharge  of  the  .duties  of  their  respective  offioes,  and 
to  require  copies  thereof  and  extracts  therefrom,  without  thepaymeut 
of  any  fee  or  charge  whatever.''' 

"Folio"  de.  3  4.  Whenever  the  term  "  folio''  is  used  in  this  Chapter,  it  shall 
be  construed  to  mean  one  hundred  words ;  counting  every  figure  ne- 
cessarily used,  as  a  word. 

^Wtod  ^  ^*  ^^  i^^^y  justice,  sherilT,  or  other  officer  whatsoever,  or  oth- 
er person  to  whom  any  fees  or  compensation  shall  be  allowed  by  law 
for  any  service,  shall  take  or  receive  any  other  or  greater  fee  or  re- 
ward for  such  service,  but  such  as  is  or  shall  be  allowed  by  the  hws 
of  this  state.*® 

Few  when  to  $  6.  No  fee  or  compensation  allowed  by  law,  shall  be  derpanded 
or  received  by  any  officer  or  person,  for  any  service,  unless  such  ser- 
vice was  actually  rendered  by  him;  except  in  the  case  of  charges  for 
prospective  costs,  herein  after  specified.  But  this  section  shall  not 
prevent  any  officer  from  demanding  any  fee  herein  allowed  for  any  ser- 

(87)  I  R.  L.  p.  482,  §  7.     (^)  lb.  p.  HI,  &  I  R.  L.  p.  3,  §  1. 
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vice,  of  which  he  is  entitled  by  law  to  require  the  payment,  previous  title  4. 
to  rendering  such  service.  v^v*^/ 

S  7.  A  violation  of  either  of  the  two  last  sections  shall  be  deemed  Penalty, 
a  misdemeanor ;  and  the  person  guilty  thereof,  shall  be  liable  to  the 
party  aggrieved,  for  treble  the  damages  sustained  by  him.'* 

S  8.  When  the  same  person  shall  act  as  attorney  and  counseI,^or  fmsUi  two 
as  solicitor  and  counsel,  in  the  same  cause,  he  shall  not  be  entitled  to 
fees  in  both  capacities,  in  relation  to  the  same  motion,  hearing,  trial, 
pleading,  or  other  matter;  but  shall  elect  in  which  capacity  he  will 
receive  compensation  for  such  service.  But  for  particular  services 
rendered  in  a  cause  by  an  attorney  or  solicitor,  in  reference  to  any 
matter  for  which  no  counsel  fee  shall  be  allowed,  he  shall  be  entitled 
to  the  fees  allowed  for  such  services.^^ 

S  9.  No  fee  shall  be  taxed  for  any  counsel,  unless  such  counsel  ^^^oun- 
was  actually  employed ;  nor  for  apy  services  as  having  been  rendered 
by  any  counsel,  solicitor,  attorney,  clerk,  sheriff  or  other  officer,  in 
the  progress  of  a  cause,  unless  such  service  was  actually  rendered ; 
except  when  otherwise  provided.^' 

S  10.  Prospective  costs  may  be  charged  and  taxed,  for  filing  and  PMwpaetit* 
doclceting  a  judgment  roll  or  decree,  and  for  one  execution  thereon.^' 

S  11.  No  allowance  shall  be  made  for  drawing,  copying  or  filing  certain  pro. 
any  warrant  of  attorney,  in  a  suit  actually  brought;  or  any  plaint ;  to be^^n?.^ 
or  any  precipe  for  any  writ,  rule,^order,  or  other  proceeding ;  or  any 
venire^  unless  in  cases  where  it  diall  have  been  actually  awarded  to 
summon  a  foreign  jury. 

S  12.  Whenever  an  allowance  is  made  for  drafting  any  process,  onednftou. 
pleading  or  proceeding,  it  shall  be  made  for  only  one  draft  of  the  '^' 
same  process,  pleading  or  proceeding,  notwithstanding  several  may 
have  been  issued  or  used. 

S  IS.  No  record,  writ,  return,  pleading,  instrument  or  other  writ-  wntinpeo- 
ing  copied  into  any  pleading,  proceeding,  entry,  process  or  sugges-  Srafti. 
tion,  shall  be  computed  as  any  part  of  the  draft  of  such  pleading  or 
other  proceeding.^ 

S  14.  The  legal  fees  paid  for  certified  copies  of  the  depositions  of  oectiAed  eo- 
witnesses,  filed  in  any  clerk's  office,  and  of  any  documents  or  papers  ^*^ 
recorded  or  filed  in  any  public  office,  necessarily  used  on  the  trial  of 
a  cause,  or  on  the  assessment  of  damages,  shall  be  allowed  in  the 
taxation  of  costs. 

S  16.  No  counsel  or  attorney  in  any  cause,  shall  be  allowed  any  J^TjET 
foe  for  attending  as  a  witness  in  such  cause.^' 

S  16.  The  fees  and  charges  of  officers,  for  services  rendered  to  the  conp^oiier 
people  of  this  state,  or  chargeable  to  the  state,  and  which  have  been  uin  charges. 

(80)  2  R.  L.  p.  80,  §  5.    (40)  lb  $  4.    (41)  Lawi  of  1818,  p.  279,  §  5.    (42)  2  R.  L.  p.  15. 
(48)  1  R.  L.  p.  418,  $  11. 
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Adminictrr- 
inc  oalh  ol' 


TITLE  5.  heretofore  audited  by  the  court  of  exchequer,  shall  hereafter  be  audit- 
ed by  the  comptroller,  and  paid  on  his  warrant 

§  17.  No  fee  shall  be  charged  by  any  officer,  for  administering 
the  oath  of  office  to  any  member  of  the  legislature,  to  any  military  of- 
ficer, to  any  inspector  of  elections,  or  to  any  town  officer ;  and  no 
more  than  twelve  and  a  half  cents  shall  be  charged  for  administering 
such  oath  to  any  other  officer.^ 


Fec*tob« 
tucd. 


OthCTWlM 

not  eolieeui- 
bl«. 


Coits  of  ad- 

vertkinf 

giortftge. 


What  to  bo 
allowed. 


TITLE  V. 

OF  THE  TAXATION  OF  COSTS. 

8kc.  1.  Fees  of  offie«n  to  be  tezed  on  being  required. 

2.  After  being  rcqaired,  not  to  be  collected,  until  taxed. 
8.  Cofta  of  foreeloting  mortgage,  when  to  be  tuud. 

4.  What  charges  to  be  allowed  in  ineh  case. 

5.  Duties  of  taxing  officers  in  regard  to  items. 

6.  Affidavit  of  amount  dne,  when  to  be  presented. 

7.  Certain  charges  to  be  pnrred. 

^.  Minntes  of  conrt,  ke.  when  to  be  produced. 

S  1*  Upon  the  settlement  of  an  execution  by  a  defendant,  or  upon 
settling  any  suit  or  demand,  the  sheriff  or  attorney,  claiming  any  fees 
which  shall  not  have  been  taxed,  shall,  upon  being  required  by  the 
defendant,  and  on  his  paying  the  expense  thereof,  hare  his  fees  taxed 
by  some  proper  officer  of  the  court  in  which  the  action  may  be  pend- 
ing, or  from  which  the  execution  shall  have  been  issued.^' 

S  2,  No  sheriff  or  attorney  shall  collect  any  fees  after  having  been 
required  as  aforesaid,  to  have  the  same  taxed,  without  such  taxatkm 
having  been  made. 

S  3.  The  costs  and  expenses  of  foreclosing  any  mortgage  bj  ad- 
vertisement, shall  be  taxed  by  some  officer  authorised  to  tax  costs  in 
the  supreme  court,  upon  the  requisition  of  any  party  liable  to  pay  the 
same,  and  upon  such  party  paying  the  expense  thereof. 

S  4.  In  the  taxation  of  such  costs  and  expenses,  the  following  al- 
lowances only  shall  be  made : 

1 .  For  drawing  and  a  copy  of  the  advertisement  of  foreclosure  and 
sale,  affidavits  of  the  publication  and  posting  thereof,  and  of  die  cir- 
cumstances of  the  sale,  and  the  deed  thereof,  the  same  allowance  as 
is  herein  made  to  attornies  in  the  supreme  court,  for  drawing  and  co> 
pies  of  pleadings : 

2.  A  fee  of  ten  dollars,  for  superintending  the  sale  thereon,  and 
attending  to  the  execution  of  the  necessary  papers : 

8.  The  expense  of  publishing  the  advertisement,  according  to  the 
rates  herein  allowed,  for  a  period  not  exceeding  twenty-four  weeks, 
the  expense  of  posting  such  advertisement  and  inspecting  the  sane, 
not  exceeding  one  dollar,  the  expense  of  recording  the  necessary  affi- 


(44)  1  R.  L.  p.  418,  §  11.    <46)  Uws  of  1818,V.  2»,  §  12. 
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davits,  and  of  the  proving  or  acknowledgment  of  the  deed,  and  of  its  tftle  s. 
being  recorded,  and  of  necessary  postage  and  searches.  ^^^^s^'^ 

S  &•  Every  officer  authorised  to  tax  costs  in  any  court  of  law  or  Duty  or  ux- 
equity,  or  for  services  rendered  in  any  proceeding  authorised  by  law,  '"^ 
shall  examine  the  bills  presented  to  him  for  taxation,  whether  such 
taxation  be  opposed  or  not,  and  shall  be  satisfied  that  the  items  charg- 
ed in  such  bill  are  correct  and  legal ;  he  shall  strike  out  all  charges 
for  services  which,  in  his  judgment,  were  not  necessary  to  be  per- 
formed, and  for  all  folios  in  pleadings,  entries  or  proceedings,  which 
were  unnecessarily  inserted ;  and  he  shall  strike  out  the  charges  for         . 
more  than  two  counts  for  the  same  cause  of  action  in  any  declaration, 
and  the  charts  for  more  than  two  pleas  of  the  same  matter  of  de- 
fence in  any  plea/® 

S  6.  When  a  bill  of  costs  shall  be  presented  for  taxation,  upon  a  Affidavit  or 
judgment  rendered  upon  any  bond  or  instrument  having  a  penalty,  "***" 
before  such  bill  shall  be  taxed,  an  affidavit  of  the  plaintiif  or  his  at- 
torney shall  be  produced,  specifying  the  amount  due  by  the  condi- 
tion thereof. 

S  7.  When  there  shall  be  charges  in  a  bill  for  the  attendance  ofc«rtaiadiar-/ 


any  witness,  or  for  copies  or  exemplifications  of  documents  or  papers,  proved 
or  for  any  other  disbursements,  except  to  officers  for  services  render- 
ed, such  charges  for  witnesses  shall  not  be  taxed,  without  an  affidavit 
stating  the  distance  they  respectively  travelled,  and  the  days  they  actu- 
ally attended ;  and  such  charges  for  copies  shall  not  be  taxed  with- 
out an  affidavit  that  such  copies  were  actually  and  necessarily  used, 
or  were  necessarily  obtained  for  use ;  nor  shall  such  disbursements 
be  allowed  without  an  affidavit  specifying  the  items  thereof  particu- 
larly, nor  unless  they  appear  to  have  been  necessary  and  reasonable 
in  amount. 

S  8.  If,  upon  the  trial  of  any  cause,  the  title  to  land  shall  come  Eridenoe  or 
in  question,  or  the  plaintiff's  claim  shall  be  reduced  by  set-ofis,  or  ^.Inm?^* 
the  trespass  shall  appear  to  be  malicious,  or  any  other  fact  shall  ap-  ^^^ 
pear,  which  will  entitle  either  party  to  costs,  or  to  double  costs,  the 
judge  or  judges  holding  the  court,  shall,  on  the  application  of  either 
party,  either  before  or  after  verdict  rendered,  cause  an  entry  to  be 
made  in  the  minutes  of  the  court,  specifying  that  such  title  came  in 
question,  or  that  such  fact  appeared ;  and  no  evidence  shall  be  re- 
ceived by  any  taxing  officer,  of  such  matter,  other  than  a  certified 
copy  of  such  minutes,  or  the  certificate  of  the  judge  or  judges  who 
tried  the  cause. 


(46)  Laws  or  1818,  p.  279,  §  12. 


[The  preeeding  ten  chapten,  eonfltitntingthe  Tniao  Past  of  the  Rbtiskd  Statutbs, 
were  finally  passed  as  one  Act,  by  the  Senate  and  Assembly,  on  the  10th  of  Deeember,  1828, 
and  were  on  the  same  day  approved  and  signed  by  Nathanicl  Pitchcr,  Lieutenant-Oo- 
remor  of  the  State,  Mr.  Clinton,  the  Groremor,  haying  died  on  the  11th  of  February  pre- 
eeding.3 


REVISED  STATUTES 

OF   THE 

STATE  OP  NEW-YORKc 


PART  IV. 


AN  ACT 

Concerning  crimes  and  punishments ;  proceedings 
in  criminal  cases ;  and  prison  discipline. 

Whereas  it  is  expedient  that  the  several  statutes  of  this  state,  re- 
lating to  crimes  and  punishments,  proceedings  in  criminal  cases,  and 
prison  discipline,  should  be  consolidated  and  arranged  in  appropriate 
chapters,  tides,  and  articles ;  that  the  language  thereof  should  be  sim- 
plified; and  that  omissions  and  other  defects  should  be  supplied: 
Therefore, 

The  People  of  the  State  of  New- York,  represented  in  Senate  and 
Assembly,  do  declare  and  enact  as  follows : — 

CHAPTER  I. 

Of  Crimes  and  their  Punishment. 


Title  1. — ^Of  crimes  punishable  with  death. 

Title  2. — Of  offences  against  the  person,  punishable  by  imprisenment 

in  a  state  prison. 
Title  3. — Of  offences  against  property,  punishable  by  imprisonment  in  a 

state  prison. 
Title  4. — Of  offences  affecting  the  administration  of  justice,  punishable 

by  imprisonment  in  a  state  prison. 
Title  5. — Of  offences  against  the  public  peace  and  pubtic  morals,  and 

other  miscellaneous  offences,  punishable  by  imprisonment 

in  a  state  prison. 
Title  6. — Of  offences  punishable  by  imprisonment  in  a  county  jail,  and 

by  fines. 
Title  7. — General  provisions  concerning  crimes  and  their  punishment. 
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[PABT  IT. 


TITLE  1. 


CrimM  pua- 
uh«ble  %iriUi 
deftth. 


Treason. 


Outlawry  iu 
troaton. 


DiHercnl 
kinds  of 
bomicidc. 


TITLE  I. 

OF  CRIMES  PUNISHABLE  WITH  DEATH. 

Sec.  1.  Crimes  panishable  with  death,  enumented. 
2.  Aeta  constituting  treason  «gaiiitt1huitate< 
8.  Effect  of  ontlawiy  in  treason. 

4.  ESnomerationofdifferent  species  of  homicide. 

5.  When  homicide  is  murder. 

6.  When  killing  in  a  duel  out  of  this  state  to  be  muder  here. 

7.  Acqnattaly  &e.  in  aaother  state,  &e.  to  bar  pioaccutien  hue. 

8.  PetM  tnasOD  abolished. 

9.  Definition  of  arson  in  first  degree. 

10.  Certain  buildings  not  within  last  section. 
II  k.  12.  Warrant  for  execution  of  conTicts. 

18.  Statement  of  conrietion  and  testimony  to  bt  sent  to  goTcmor. 
14.  Ctoremor  may  require  opinions  of  certain  officers. 

16.  ConTicts  not  to  be  reprieved,  except,  he. 

16, 17  9t  18.  Proceedings  to  ascertain  insanity  of  convict. 

19.  When  governor  to  direct  execution  of  such  convict. 

ao  &  21.  Proceedings  to  asoertam  pregnancy  of  femak  convict. 
22.  When  execution  of  such  convict  to  be  directed. 
28  &  24.  Power  of  supreme  court  to  (Nrder  execution  in  certain  cases. 
85, 99  ft  27.  Blanker  of  executing  convicts. 

Skction  1.  Every  person  who  shall  hereafter  be  convicted, 

1.  Of  treason  against  the  people  of  this  state :  or^ 

2.  Of  murder:  or, 

8.  Of  arson  in  the  first  degree : 

As  those  crimes  are  respectively  declared  in  this  Title^  shall  suffer 
death  for  the  same.* 

S  S.  The  following  acts  shall  constitute  treason  against  thepeopk 
of  this  state: 

1.  Levying  war  against  the  people  of  this  state,  withm  the  state: 
or, 

2.  A  combination  of  two  or  more  perscMis  by  force,  to  usurp  tbe 
government  of  this  state,  or  to  overturn  the  same,  evidenced  by  a 
forcible  attempt  made  within  this  state,  to  accomplish  such  purpose: 

3.  Adhering  to  the  enemies  of  this  state,  while  separately  engaged 
in  war  with  a  foreign  enemy  in  the  cases  prescribed  in  the  coDstittt- 
tion  of  the  United  States,  and  giving  to  such  enemies  aid  and  caor 
fort,  in  this  state  or  elsewhere.^ 

5  S,  Whenever  any  person  shall  be  outlawed  upon  a  coDvictioD 
for  treason,  the  judgment  thereupon  shall  produce  a  forfeiture  to  Ae 
people  of  this  state,  during  the  lifetime  of  such  person,  and  no  longerf 
of  every  freehold  estate  in  real  property,  of  which  such  person  was 
seised  in  his  own  right,  at  the  time  of  such  treason  committed,  or  at 
any  time  thereafter ;  and  of  all  his  goods  and  chattels.^ 

S  4.  The  killing  of  a  human  being,  without  the  authority  of  law, 
by  poison,  shooting,  stabbing,  or  any  other  means,  or  in  any  other 


(1)1R.  L  p  407,§1.    (2)  lb.  p.  145,  §  1.    (3)  lb.  p.  146,  §  9. 
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manner,  is  either  marder,  manslaughter,  or  excusable  or  justifiable  title  i. 
homicide,  according  to  the  facts  and  circumstances  of  each  case.         v^v^^i/ 

S  5.  Such  killing,  unless  it  be  manslaughter  or  excusable  or  justi-J'^niwde. 
fiable  homicide,  as  herein  ajder  provided,  shall  be  murder  in  the  fol- 
lowing cases : 

1.  When  perpetrated  from  a  premeditated  design  to  efiect  the  death 
of  the  person  killed,  or  of  any  human  being: 

2.  When  perpetrated  by  any  act  imminently  dangerous  to  others, 
and  evincing  a  depraved  mind,  regardless  of  human  life,  although 
without  any  premeditated  design  to  efiect  the  death  of  any  particular 
individual : 

a.  When  perpetrated  without  any  design  to  eflbct  death,  by  a  par- 
son engaged  in  tfie  commission  of  any  felony. 

S.S.  Every  inhabitant  or  resident  of  this  state,  who  shall  by  pre-Kuunf  in  a 
vious  appointment  or  engagement,  fight  a  duel,  without  the  jurisdic-SlTluiL^^ 
tion  of  this  state,  and  in  so  doing,  shall  inflict  a  wound  upon  his  an- 
tagonist or  any  other  person,  whereof  the  person  thus  injured  shall 
die  within  thi&  state,  and  every  second  engaged  in  such  duel,  shall  be 
deemed  guilty  of  murder  within  this  state,  and  may  be  indicted,  tried    ' 
and  convicted  in  the  county  where  such  death  shall  happen.^ 

S  7.  Every  person  indicted  under  the  provisions  of  the  last  sec-Barrfdbru. 
tion,  may  plead  a  former  conviction  or  acquittal  for  the  same  oflence,  ^mibJ' 
in  another  state  or  country ;  and  if  such  plea  be  admitted  or  estab-'*^^' 
lished,  it  shall  be  a  bar  to  any  further  or  other  proceeding  against  such 
person  for  the  same  offence,  within  this  state. 

S  8.  The  killing  of  a  master  by  his  servant,  or  of  a  husband  by  his  PatittMMoa 
wife,  shall  not  be  deemed  any  other  or  higher  ofience  than  if  com-  ****"■****• 
mitted  by  any  other  person.* 

S  9.  Arson  in  the  first  degree,  tlie  punishment  of  which  is  pre-Aiaooiaflnt 
scribed  in  this  Title,  consists  in  wilfully  setting  fire  to,  or  burning,  in  ^^''**' 
the  night  time,  a  dwelling-house  in  which  there  shall  be,  at  the  time, 
flome  human  being;  and  every  house, prison, jail, or  other  edifice, 
which  shall  have  been  usually  occupied  by  persons  lodging  therein  at 
night,  shall  be  deemed  a  dwelling-house  of  any  person  so  lodging 
tiierein.® 

S  10.  But  no  ware-house,  barn,  shed  or  other  out-house,  shall  be  Certain bnod- 
deemed  a  dwelling-house  or  part  of  a  dwelling-house,  within  theclSa^^"* 
meaning  of  the  last  section,  unless  the  same  be  joined  to,  immediately 
connected  with,  and  part  of  a  dwelling-house. 

S  11.  Whenever  any  convict  shall  be  sentenced  to  the  punishment  wanantfor 
of  death,  the  court,  or  a  major  part  thereof,  of  whom  the  presiding  ****"  ^'^ 
judge  shall  always  be  one,  shall  make  out,  sign  and  deliver  to  the 

(4)  Laws  of  1828,  p.  481.    (6)  1  R.  L.  p.  97,  §  8.    (6)  lb.  p.  407,  §  1. 
TOL.  II.  83 
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"frnMh  iheriff  of  the  ooonty,  a  warrant,  itatiiig  8111^  ooDTiq^^ 
^^^^^^^^^  and  appointing  the  day  on  which  such  aratenoe  shall  be  executed. 

TfaMttTa*.      S  12.  Such  daj  shall  not  be  less  than  fimr  wedn  and  not  more 
than  ei^t  weeks  bom  the  time  of  the  sentence. 

S 18.  The  presiding  judge  of  the  court  at  which  such  conTictioD 
•••^  shall  baye  taken  place,  shall  immediatelj  thereupm,  transmit  to  the 
governor  of  this  slate  by  mail,  a  statement  of  sodi  conyictioD  and  Ste- 
tence,  with  the  notes  of  testimony  taken  by  such  judge  on  the  trial 
The  expense  of  such  statement,  to  be  estimated  at  the  rale  allowed 
for  drafts  and  copies  of  pleadings  in  the  supreme  court,  shall  be  audit- 
ed by  the  comptroller,  and  paid  out  of  the  treasury. 

opuioMor      $  14.  The  goremor  shall  be  authorised  to  requite  the  opinioD  of 
•wk  the  chancellor,  the  justices  of  the  supreme  court,  iod  of  the  attorney- 

general,  or  of  any  of  them,  upon  any  statement  so  fumished. 

fSH^^      S  15«  No  judge,  "court  or  officer,  other  than  the  goTemor,  diall 
have  any  authority  to  reprieve  or  su^nd  the  execution  of  any  ocMh 
« vict  sentenced  to  the  punishment  of  death ;  except  sheriffi,  in  die  ca- 
ses and  in  the  manner  herein  after  provided. 

ioiy  to  try  ^  16.  If  after  any  convict  shall  have  been  sentenced  to  the  punisb- 
ment  of  death,  he  shall  become  insane,  the  sheriff  of  the  county,  with 
.the  concurrence  of  the  circuit  judge  of  the  circuit,  or  if  he  be  absent 
from  the  county,  with  concurrence  of  any  judge  of  the  court  befcre 
which  the  conviction  was  had,  may  summon  a  jury  of  twelve  ekclors 
to  inquire  into  such  insanity,  and  'shall  ^ve  immediate  notice  thereof 
to  the  district  attorney  of  the  county. 

Doty  and  S  17*  The  district  attorney  shall  attend  such  inquiry,  and  may  pro- 
SautS^.  duce  witnesses  before  the  jury ;  for  which  purpose  he  shall  have  the 
same  power  to  issue  subpoenas,  as  for  witnesses  to  attend  a  grand  jury, 
and  disobedience  thereto  may  be  punished  by  the  court  of  oyer  and 
terminer  which  shall  next  sit  in  such  county,  in  the  same  manner  as 
disobedience  to  any  process  issued  by  such  court. 

whtnttMOQ.  S  18.  The  inqusition  of  the  jury  shall  be  signed  by  them  and  the 
■lu'^wi.  sheriff.  If  it  be  found  by  such  inquisition  that  such  convict  is  insane^ 
the  sheriff  shall  suspend  execution  of  the  warrant  directii^  the  deadi 
of  such  convict,  until  he  shall  receive  a  warrant  from  the  governor 
of  this  state,  or  from  the  justices  of  the  supreme  court,  directing  the 
execution  of  such  convict. 

whm  to  b«      ^19.  The  sheriff  shall  immediately  transmit  such  inquisition  to  the 
*    governor ;  who  may,  as  soon  as  he  shall  be  convinced  of  the  sanity 
of  such  convict,  issue  a  warrant  appointing  a  time  and  place  for  his 
execution,  pursuant  to  his  sentence. 

Jury  to  try        S  20.  If  a  female  convict  sentenced  to  the  punishment  of  death, 

S^S^^^^  be  pregnant,  the  sheriff  shall  in  like  manner  summon  a  jury  of  six 

physicians,  and  shall  give  the  like  notice  thereof  to  the  district  attor- 
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ney,  who  shall  attend  and  have  power  to  issue  subpoenas,  as  herein  tftles. 
before  provided,  and  with  the  like  eflfect    An  inquisition  shall  in  ^^"^^^^ 
like  manner  be  made  and  signed  by  the  jurors  and  the  sheriff. 

$  2h  If  by  such  inquisition  it  appear  that  such  female  convict  isExaenuoii 
quick  with  child,  the  sheriff  shall  in  like  manner  suspend  the  execu-  v^SS^ 
Cion  of  her  ^sentence ;  and  shall  transmit  the  inquisition  to  the  governor. 

S  22.  Whenever  the  governor  shall  be  satisfied  that  such  female  when  to  be 
convict  is  no  longer  quick  with  child,  he  shall  issue  his  warrant,  ap- 
pointing a  day  for  her  execution  pursuant  to  her  sentence ;  or  he  may 
in  his  discretion  conunute^  her  punishment  to  perpetual  imprisonment 
in  the  state  prison. 

5  SS.  Whenever  for  any  reason,  any  convict  sentenced  to  the  po-  T^mornf 
nishment  of  death,  shall  not  have  been  executed  pursuant  to  sudi  sen-  EnTe^^ 
tence,  and  the  same  shall  stand  in  full  force,  the  supreme  court,  on  ^^^ 
the  application  of  the  attorney-general  or  of  the  district  attorney  of 
€be  county  where  the  conviction  was  had,  shall  issue  a  writ  of  habeoi 
corpus  to  bring  such  convict  before  such  court ;  or  if  he  be  at  large^ 
a  warrant  for  his  apprehension  may  be  issued  by  the  said  court  or  any 
justice  thereof. 

S  24.  Upon  such  convict  being  brought  before  the  court,  they  shall  i^ 
proceed  to  inquire  into  the  fects  and  circumstances^  and  if  no  legal 
reasons  exist  against  the  execution  of  such  sentence,  they  shall  sign 
a  warrant  to  the  sheriff  of  the  proper  county,  commanding  him  to  .do 
execution  of  such  sentence,  at  such  time  as  sdiall  be  appointed  therein ; 
which  shall  be  obeyed  by  such  sheriff  accordingly. 

S  25.  The  punishment  of  death  shall  in  all  cases  be  inflicted,  by  dmOi  by 
hanging  the  convict  by  the  neck,  until  he  be  dead.  bansuif . 

SS6.  Such  punishment  shall  be  inflicted,  either  in  the  prison  mmdw  or 
where  the  convict  8hal^  be  confined,  or  within  an  enclosed  yard  of  *'^^^* 
auch  prison^  if  there  be  one,  or  in  the  manner  heretofore  accustomed, 
at  the  discretion  of  the  sheriff  whose  duty  it  riiall  be  to  inflict  such 
punishment. 

S  27;  The  judges  of  the  county  courts^of  the  county,  the  justices  NotieotocM^ 
of  th^  peace,  and  the  marshals  and  constables  of  the  city  or  town  in^"^*^^*^ 
which  any  execution  is  to  be  had,  shall  be  notified  thereof  by  the  she- 
riff, at  least  three  days  previously,  and  shall  be  entitled  to  witness 
such  executidi. 


TITLE  II. 

OF  OFFENCES  AGAIKST  THE  PERSON,  PUNISHABLE  BT  IMPRISON- 
MENT IN  A  STATE  PRISON. 

Aav*  1.^0f  maiulaughter. 

Art.  2.— Of  rape*  maiming^  kidaapplng,  and  other  ofiencea  against  the  person,  not  here* 
in  before  enumerated. 
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TtTLB&  ARTICIiE  FIRST. 

Of  Manslaughter. 

Sbc.  1.  0«iwnd  elatfiilcatioii  of  homicidet  not  amoontiiigto  minder. 
2.  Joftiiiable  homicidea  by  pablie  officen. 
8.  Justifiable  homicidea  by  indiyidualfl. 
4  Ezeatable  homieidef . 

5.  Verdict  of  not  guilty  to  be  rendered  in  certain  ease*  of  homicide. 
6, 7  &  8.  Caiet  of  manalaughter  in  the  first  degree. 
9, 10  &  11.  Gaaef  of  manilanghter  in  the  second  degree. 
12, 13, 14, 16, 16, 17, 18  &  19.  Gases  of  mansknghter  in  the  fourth  degree. 

20.  Ponishment  of  manslaughter  in  first,  second  and  third  degrees. 

21.  Punishment  of  manabuighter  in  fourth  degreo. 

BomieidM        S  1.  The  killing  of  one  human  being,  by  the  act,  procurement  or 
wmUrT      omission  of  another,  in  cases  where  such  killing  shall  not  be  murder 
according  to  the  provisions  of  the  first  Title  of  this  Chapter,  is  either 
justifiable,  or  excusable  homicide ;  or  manslaughter. 

jiutifiabie  ^  S  2*  Such  homicidc  is  justifiable  when  committed  by  public  offi- 
^Eneiffl-^^  cers  and  those  acting  by  their  command  in  their'aid  and  assistance, 
••"^  cither, 

1.  In  obedience  to  any  judgment  of  a  competent  coiurt :  or, 
t.  When  necessarily  committed  in  overcoming  actual  resistance 
to  the  execution  of  some  legal  process,  or  to  the  discbarge  of  any  other 
legal  duty :  or, 

8.  When  necessarily  committed  in  retaking  felons  who  have  been 
rescued,  or  who  have  escaped :  or, 

4.  When  necessarily  committed  in  arresting  felons  fleeing  from 
justice. 

lb.  b7  indi-  S  8.  Such  homicido  is  also  justifiable,  when  committed  by  any 
Tidoais.       person,  in  either  of  the  following  cases : 

1.  When  resisting  any  attempt  to  murder  such  person,  or  to  conh 
mit  any  fekny  upon  him  or  her,  or  upon  or  in,  any  dwelling-house,  in 
which  such  person  shall  be :  or, 

8.  When  committed  in  the  lawful  defence  of  such  person,  or  o( 
his  or  her  husband,  wife,  parent,  child,  master,  mistress  or  servant, 
when  there  shall  be  a  reasonable  ground  to  apprehend  a  designto 
coQunit  a  felony  or  to  do  some  great  personal  injury,  and  there  shall 
be  imminent  danger  of  such  design  being  accomplished :  or, 

8.  When  necessarily  committed  in  attempting  by  lawful  ways  and 
means,  to  apprehend,  any  person  for  any  felony  committed ;  or  in  law- 
fully suppressing  any  riot ;  or  in  lawfully  keeping  and  preserving  the 
peace. 

Excttsabto        S  4.  Such  homicido  is  excusable  when  committed^ 
hoiueidM.         1,  By  accident  and  misfortune,  in  lawfully  correcting  a  child  or 
servant ;  or  in  doing  any  other  lawful  act  by  lawful  means  with  usual 

and  ordinary  caution,  and  without  any  unlawful  intent :  or, 
'  8.  By  accident  and  misfortune,  in  the  heat  of  passion,  upon  any  sud- 
den and  sufficient  provocation,  or  upon  a  sudden  combat,  without  anjr 
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undue  advantage  being  taken,  and  without  any  dangerous  weaiK>n  b^   ^^'^'  '* 
ing  used,  and  not  done  in  a  camel  or  unusual  manner.  v^^rw 

S  5.  Whenever  it  shall  appear  to  the  jury,  on  the  trial  of  any  per-  v«dietof 
son  indicted  for  murder  or  manslaughter,  that  the  alleged  homicide  ^wtSti  m«. 
was  committed  under  circumstanses,  or  in  cases,  where  by  law  such 
homicide  was  justifiable  or  excusable,  the  jury  shall  render  a  general 
verdict  of  not  guilty. 

S  6.  The  killing  of  a  human  being,  without  a  deaim  to  effect  death,  MMdangfa- 

1       .1  *      11  1.  4.  1  ..-' twin  the  tot 

by  the  act,  procurement  or  culpable  negligence  of  any  other,  while  degiM. 
such  other  is  engaged, 

1.  In  the  perpetration  of  any  crime  or  misdemeanor  not  amounting 
to  felony :  or, 

2.  In  an  attempt  to  perpetrate  any  such  crime  or  misdemeanor. 
In  cases  where  such  killing  would  be  murder  at  the  common  law, 

shall  be  deemed  manslaughter  in  the  first  degree. 

S  7.  Every  person  deliberately  assisting  another  in  the  commission  ib. 
of  self-murder,  shall  be  deemed  guilty  of  manslaughter  in  the  first  de- 
gree. 

S  8.  The  wilfiil  killing  of  an  unborn  quick  child,  by  any  injury  to  ii. 
the  mother  of  such  child,  which  would  be  murder  if  it  resulted  in  the 
death  of  such  mother,  shall  be  deemed  manslaughter  in  the  first  degree. 

S  &•  Every  person  who  shall  administer  to  any  woman  pregnant  n,.  in  Meond 
with  a  quick  child,  any  medicine,  drug  or  substance  whatever,  or  shall  ^^^'^ 
use  or  employ  any  instrument  or  other  means,  with  intent  thereby  to 
destroy  such  child,  unless  the  same  shall  have  been  necessary  to  pre-       ' 
serve  the  life  of  such  mother,  or  shall  have  been  advised  by  two  phy- 
sicians to  be  necessary  for  such  purpose,  shall  be  deemed  guilty  of 
manslaughter  in  the  second  degree. 

S  10.  The  killing  of  a  human  being,  without  a  design  to  effect  death,  i^. 
in  a  heat  of  passion,  but  in  a  cruel  and  unusual  manner,  unless  it  be 
committed  under  such  circumstances  as  to  constitute  excusable  or  jus- 
tifiable homicide,  shall  be  deemed  manslaughter  in  the  second  degree. 

S  11.  Every  person  who  shall  unnecessarily  kill  another,  either,   ib. 
1.  While  resisting  an  attempt  by  such  other  person  to  commit  any 
felony,  or  to  do  any  other  unlawful  act :  or, 
s.  Afler  such  attempt  shall  have  fiiiled : 
Shall  be  deemed  guilty  of  manslaughter  in  the  second  degree. 

S  12.  The  killing  of  another,  in  the  heat  of  passion,  without  a  de-  ib.  in  fourth 
sign  to  effect  death,  by  a  dangerous  weapon,  in  any  case  except  such  ^'^'^ 
wherein  the  killing  of  another  is  herein  declared  to  be  justifiable  or  ex- 
cusable, shall  be  deemed  manslaughter  in  the  third  degree. 

S  13.  The  involuntary  killing  of  a  human  being,  by  the  act,  pn>-  ib. 
curement,  or  culpable  negligence  of  another,  while  such  other  person 
is  engaged  in  the  commission  of  a  trespass  or  other  injury  to  private 
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TnxEfi.  rights  or  propertj,  or  engaged  in  an  attempt  to  commit  soch  injuij, 
^^^^^^"^^  riiall  be  deemed  manslaughter  in  the  third  degree. 

n>*  S  14.  If  thiB  owner  of  a  mischievous  animal,  knowing  its  propen- 

'  sities,  wilfully  suffer  it  to  go  at  large,  or  shall  keep  it  without  ordi- 
nary care,  and  such  animal,  while  so  at  large  or  not  confined,  kill  any 
human  being  who  shall  have  taken  all  the  precautions  which  the 
circumstances  may  permit,  to  avoid  such  animal,  such  owner  shall 
be  deemed  guilty  of  manslaughter  in  the  third  degree. 

Ik  S  15*  Any  person  navigating  any  boat  or  vessel  for  gain,  who  shall 

wilfully  or  negligently  receive  so  many  passengers,  or  such  a  quantity 
of  other  lading,  that  by  means  thereof  such  boat  or  vessel  shall  sink  or 
overset,  and  thereby  any  human  being  shall  be  drowned  or  otherwise 
killed,  shall  be  deemed  guilty  of  manslaughter  in  the  third  degree* 

lb.  S  16.  If  the  captain  or  any  other  person  having  charge  of  any  steam* 

boat  used  for  the  conveyance  of  passengers,  or  if  the  engineer  or  other 
person  having  charge  of  the  boiler  of  such  boat,  or  of  any  other  appara- 
tus for  the  generation  of  steam,  shall,  from  ignorance  or  gross  n^lect, 
or  (or  the  purpose  of  excelling  any  other  boat  in  speed,  create,  or  al- 
low to  be  created,  such  an  undue  quantity  of  steam  as  to  burst  or 
break  the  boiler  or  other  apparatus  in  which  it  shall  be  generated,  or 
any  apparatus  or  machinery  connected  therewith,  by  which  bursting 
or  breaking,  any  person  shall  be  killed ;  every  such  captain,  engineer 
or  other  person,  shall  be  deemed  guilty  of  manslaughter  in  the  third 
degree. 

lb.  S  17.  If  any  physician,  while  in  a  state  of  intoxication,  shall,  with- 

out a  design  to  efiect  death,  administer  any  poison,  drug  or  medicine, 
or  do  any  other  act,  to  another  person,  which  shall  produce  the  death 
of  such  other,  he  shall  be  deemed  guilty  of  manslaughter  in  the  third 
degree. 

lb.  S  18.  The  involuntary  killing  of  another,  by  any  weapon,  or  by 

means  neither  cruel  nor  unusual,  in  the  heat  of  passion,  in  any  cases 
other  than  such  as  are  herein  declared  to  be  excusable  homicide,  shall 
be  deemed  manslaughter  in  the  fourth  degree. 

lb.  $  19.  Every  other  killing  of  a  human  being,  by  the  act,  procure- 

ment or  culpable  negligence  of  another,  where  such  killing  is  not 
justifiable  or  excusable,  or  is  not  declared  in  this  Chapter  murder,  or 
in  this  Title  manslaughter  of  some  other  degree,  shall  be  deemed  man- 
slaughter in  the  fourth  degree. 

Yunbhineut      S  20.  Porsons  convicted  of  manslaughter  in  the  first,  second  or 
3dd!«^!j!^  third  degrees,  shall  be  punished  by  imprisonment  in  a  state  prison,  as 
follows : 

1.  Persons  convicted  of  manslaughter  in  the  first  degree,  for  a 
term  not  less  than  seven  years : 
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fi.  If  convicted  of  manslaughter  in  the  second  degree,  for  a  term   ^^ 
not  less  than  four,  and  not  more  than  seven  years : 
•  8.  If  convicted  of  manslaughter  in  the  third  degree,  for  a  term  not 
more  than  four  years,  and  not  less  than  two  years. 

S  21.  Every  person  convicted  of  manslaughter  in  the  fourth  de-nK^ibwth 
gree,  shall  be  punished  by  imprisonment  in  la  state  prison  for  two 
yearp,  or  by  impriaonment  in  a  county  jail  not  exceeding  one  year, 
or  by  a  fine  not  exceeding  one  thousand  dollars,  or  l^  both  such  fine 
and  imprisonment. 

AKTICLB  SECOND. 

Q/*  Rape^  Maiming^  Kidnapping^  and-dhBr  Offences  against  the 

Person^  not  A^retn  before  enumerated. 

Sac.  22.  Pimisliaieiit  of  rape. 

28.  CumaDy  knowing  a  woinan  TritbDaiber  eonient,  fte. 
21'  Gompalling  a  woman  to  marry,  &e. 

26.  Taking  a  woman  to  oonqiel  her  to  many,  &e. 

29.  Taking  femaks  imder  foortoen  firom  Uieir  paienta,  &e.  for  certain  pmposat. 
ST.  Pnnithment  of  mayhem. 

23.  Poniabment  for  inreigling  and  kidnapping. 
29.  Fhee  of  trial  for  kidnapping. 

80.  Consent  of  peraonkidnappedi  how  fturdelenea. 

81.  Aceeasaiies  after  the  fiiot,  to  kidn^iping. 

S2.  Selling,  &e.  persona  of  eolor  who  hare  been  kidnapped. 
88.  Flaee  of  trial  for  oflbnee  speeii&ed  in  kataeetieii. 

84.  Decoying  dbild  onder  tw^e  jrears. 

85.  Exposing  child  onder  six  years  with  intent  to  abandon  it. 

86.  Punishment  for  assanlta  with  deadly  weapons. 

87.  Causing  poison  to  be  taken,  with  intent  to  kilL 

88.  Pcisoning  food,  ftc.  or  spring,  &c.  i^  water. 
88.  Astanlts  to  commit  felonies. 

S  22.  Every  person  who  shall  be  convicted  of  rape,  either,  Pnaidinmc 

1.  By  carnally  and  unlawfully  knowing  any  female  child  under  the  ^^^' 
age  of  ten  years :  or, 

s.  By  forcibly  ravishing  any  woman  of  the  age  of  ten  years  or 
upwards : 

Shall  be  punished  by  impriisonment  in  a  state  prison,  not  less  than 
ten  years.'' 

$  23.  Every  person  who  shall  have  carnal  knowledge  of  any  woman  kaoiHiv 
above  the  age  of  ten  years,  without  her  consent,  by  administering  to  "SStlSimS^ 
her  any  substance  or  liquid,  which  shall  produce  such  stupor,  or  such  ^ 
imbecility  of  mind  or  wealoiess  of  body,  as  to  prevent  effectual  resist- 
ance, shall,  upon  conviction,  be  punished  by  imprisonment  in  a  state 
prison,  not  exceeding  five  years. 

5  24.  Every  person  who  shall  take  any  woman  >uilawfully,  against  compaiinf 
her  will,  and  by  force,  menace  or  duress,  compel  her  to  marry  him,  ^'.^'"*'^' 
or  to  marry  any  other  person^  or  to  be  defiled,  and  dball  be  thereof 
duly  convicted,  shall  be  punished  by  imprisonment  in  a  state  prison, 
not  less  than  ten  years.^ 


(7)  1 R.  li.  p- 106,  §  1*  &  n>.  p.  406.    (8)  lb.  p.  166,  §  8. 
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''^'^^^^^      SfS.  Every  penM)n  who  diall  take  any  wonmn  uidawfollj,  against 
]|;^f[yy  her  will,  with  the  intent  to  compel  her  by  force,  menace  or  dnresa, 
J^**^  to  many  him,  or  to  marry  any  other  person,  or  to  be  defiled,  upon 
conviction  thereof,  shall  be  punished  by  imprisonment  in  a  state  pri- 
son for  such  term  as  the  court  shall  prescribe,  not  less  than  ten  years. 

TBkiag  u-  .$  26. '  Every  person  who  diall  take  away  any  female  under  the  age 
fimriMo,  itc  of  fourteen  years,  from  her  fiither,  mother,  guardian,  or  other  person 
having  the  legal  charge  of  her  person,  without  their  consent,  either 
for  the  purpose  of  prostitution,  concubinage  or  manriage,  shall,  up<» 
conviction  thereof^  be  punished  by  imprisonment  in  a  state  prison  not 
exceeding  three  years,  or  by  imprisonment  in  a  coun^  jail  not  ex- 
ceeding one  year,  or  by  a  fine  not  exceeding  one  thousand  dollars,  or 
by  both  such  fine  and  imprisonment 

PonUnMat       S  27.  Every  person  who,  from  premeditated  design,  evinced  bj 
*  "*^       lajring  in  wait  for  the  purpose,  or  in  any  other  manner ;  or  with  in- 
tention to  kill  or  commit  any  felony ;  diall, 

1.  Cut  out  or  disable  the  tongue :  or, 

2.  Put  out  an  eye  :  or, 

8.  Slit  the  lip,  or  slit  or  destroy  the  nose :  or, 

4.  Cut  off  or  disable  any  limb  or  member, 

Of  another,  on  purpose,  upon  conviction  thereof,  shall  be  impri- 
soned in  a  state  prison,  for  such  term  as  the  court  shall  prescribe,  not 
less  than  seven  years.® 

in^r^lgnc         S  28.  Every  person  who  shall,  without  lawful  authority,  fcMtubly 
log-  seize  and  confine  any  other,  or  shall  inveigle  or  kidnap  any  other, 

with  intent  either,  _ 

1.  To  cause  such  other  person  to  be  secretly  confined  or  impri- 
soned in  this  state  against  his  will :  or, 

3.  To  cause  such  other  person  to  be  sent  out  of  this  state  against 
his  will :  or, 

8.  To  cause  such  person  to  be  sold  as  a  slave,  or  in  any  way  held 
to  service  against  his  will. 

Shall,  upon  conviction,  be  punished  by  imprisonment  in  a  state 
prison,  not  exceeding  ten  years.  ^^ 

PUeeoftriaL  S  S9.  Evory  offenco  prohibited  in  the  last  section  may  be  tried 
either  in  the  county  in  which  the  same  may  have  been  committed,  or 
in  any  county  through  which  any  person  so  kidnapped  or  confined 
shall  have  been  taken,  while  under  such  confinement.^^ 

CAttMiit,  S  30.  Upon  the  trial  of  any  such  offence,  the  consent  of  the  person 

feoce.  *  so  kidnapped  or  confined,  thereto,  shall  not  be  a  defence,  unless  it  ap- 
pear satisfactorily  to  the  jury,  that  such  consent  was  not  extorted  by 
threats  or  by  duress.** 

(9)  1 R.  L.  p.  168,  §  1.     (10)  Lawi  of  1817,  p.  143,  §  29;  lb.  1827,  p.  8I&    (11)  ft.  §  1. 
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$31.  Every  person  who  shall  be  ooiiTictad  of  baying  been  a&  ao*   a;it.  % 
csssary  afier  the  fact,  to  any  kkLoai^ifig  or  ooBfiQement,  hmrein  be-  )^^^^^^l^^ 
lore  prohibited,  shall  be  puDished  bjr  imprisoomeiit  in  a  state  prison,  to^kidDap- 
not  exceeding  six  years,  or  in  a  county  jai],  not  exceeding  one  year, 
<Mr  by  a  fine  not  exceeding  five  hnndred  dolbrs,  or  by  both  such  fine 
and  inqirisonment.^' 

S  Si.  Every  person  'Mko  shall  sell,  or  in  any  nianner  transfer  for  seUincbiaciH 
any  term,  the  services  or  labor  of  any  black,  mulatto  or  other  petwrn  pod. 
^colour,  who  shall  have  been  forcibly  taken,  inveigled  or  kidnapped 
firom  this  state,  to  any  other  state,  (dace  or  country,  shall,  upon  con- 
viction, be  punished  by  imprisonment  in  a  state  prison,  not  exceeding 
ten  years,  or  in  a  county  jail,  not  exceeding  one  year,  or  by  a  fine  not 
exceeding  ooe  thousand  dollars,  or  by  both  such  fine  and  imprisoor 
ment*^ 

3  S3.  Every  <^^ice  prohibited  in  the  last  section,  may  be  tried  in  P)ac«oruMi. 
any  county  in  which  the  person  of  colour  so  sold,  or  whose  services 
shall  be  so  transferred,  shall  have  been  taken,  kidnapped  or  inveigled, 
or  throu^  whidi  he  shall  have  been  carried  or  brought 

S  34.  Every  jperson  who  shall  maliciously,  forcibly  or  fraudulent-  Decoying 
ly,  lead,  take  or  carry  away,  or  decoy  or  entice  away  any  child  un- 
der the  age  of  twelve  years,  with  intent  to  detain  and  OHiceal  such 
child,  firom  its  parent,  guardian  or  other  person  having  the  lawjful 
charge  oS  such  child,  shall,  upon  conviction,  be  punished  by  impri- 
sonment in  a  state  prison  not  exceeding  ten  years,  or  by  imprison- 
ment in  a  county  jail  not  exceeding  one  year,  or  by  fine  not  exceeding 
five  hundred  dollars,  or  by  both  such  fine  and  imprisonment* 

S  35.  If  the  father  or  mother  of  any  child  imder  the  age  of  six  Abandoaiqi 
years,  or  any  other  person  to  whom  any  such  child  shall  have  been 
confided,  shall  expose  such  child  in  any  highway,  street,  field,  house 
or  out-house,  with  intent  wholly  to  abandon  it,  he  or  she,  shall,  upon 
conviction,  be  puni^ed  by  imprisonment  in  a  state  prison  not  ex- 
ceeding seven  years,  or  in  a  county  jail  not  more  than  one  year. 

S  36.  Ev^ry  person  who  shall  be  convicted  of  shooting  at  another,  asmuiu  wiik 
or  of  attempting  to  discharge  any  kind  of  fire  arms,  or  any  air-gun,  at  ^.^  ^^' 
another,  or  of  any  assault  and  battery  upon  another,  by  means  of  any 
dea31y^  weapon,  or  by  such  other  means  or  fi>ree,  as  was  likely  to  pro- 
duce death ;  with  the  intent  to  kill,  maim,  ravish,  or  rob  such  other 
person,  or  in  the  attempt  to  commit  any  burglary,  larceny  or  other  ^ 
felony,  or  in  resisting  the  execution  of  any  legal  process ;  shall  be  pu- 
nished by  imprisonment  in  a  state  prison  for  a  term  not  more  than  ten 
years. 

S  37.  Every  person  who  shall  be  convicted  of  having  administered,  Adminutec- 
or  of  having  caused  and  procured  to  be  administered,  any  poison  to  any  "*  ''**"^' 

(IS)  Laws  of  1827,  p.  848,  §S.    (14)  lb.  1817,  p.  148»  §  29. 
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TITLES,  other  human  being,  with  intent  to  kill  such  being,  and  which  shall 
^•^^^^'^  have  been  actually  taken  by  such  being,  whereof  death  shall  not  en- 
sue, shall  be  punished  by  imprisonment  in  a  state  prison  for  a  term 
not  less  than  ten  years*  ^^ 

l^^'^        S  38.  Every  person  who  shall  mingle  any  poison  with  any  fiwd, 
*c-  drink  or  medicine,  with  intent  to  kill  or  injure  any  human  being ;  or 

who  shall  wilfully  poison  any  spring,  well  or  reservoir  of  water,  shall, 
upon  conviction,  be  punished  by  impriscmment  in  a  state  prison  not 
.  exceeding  ten  years,  or  in  a  county  jail  not  exceeding  one  year,  or  hj 
fine  not  exceeding  five  hundre4  dollars,  or  by  both  such  fine  and  im- 
prisonment. 

t^^fSo-      ^  ^^'  Every  person  who  shall  be  convicted  of  an  assault,  with  an 
"*«^  intent  to  commit  any  robbery,  burglary,  rape,  manslaughter,  or  any 

other  felony,  the  punishment  for  which  assault  is  not  herein  befiwe 
prescribed,  shall  be  punished  by  imprisonment  in  a  state  prison  far  a 
term  not  exceeding  five  years,  or  in  a  county  jail  not  exceeding  one 
year,  or  by  a  fine  not  exceeding  five  hundred  dollars,  or  by  both  such 
fine  and  imprisonment.'^ 


TITLE  III. 

OF  OFFENCES  AGAINST  PROPERTY  PUNISHABLE  BY  IMPRISONMENT 

IN  A  STATE  PRISON. 

Art.  1. — Of  arBon. 

Art.  2. — Of  burglary. 

Art.  3. — Of  forgery. 

Art.  4. — Of  false  personating  another,  and  cheats. 

Art.  5. — Of  robbery^  embezzlement,  and  larceny. 

ABTICIiE  FIBST. 

Of  Arson. 

Sec.  I  &  2.  Arson  in  the  second  degree,  declared. 
3)  4  &  5.  Arson  in  the  third  degree,  declared. 
6, 7  &  S.  Arson  in  the  fourth  degree. 
9.  Punishment  of  arson  in  the  second,  third  and  fourth  degrees.' 

^diSfJi".  ^  ^'  Every  person  who  shall  wilfully  set  fire  to,  or  burn  any  in- 
habited dwelling-house,  in  tlie  day  time,  which,  if  committed  in  the 
night  time  would  be  arsou  in  the  first  degree,  shall,  upon  conviction, 
be  adjudged  guilty  of  arson  in  the  second  degree. 

^'  S  2.  Every  person  who  shall  wilfully  set  fire  to,  or  burn  in  the 

night  time,  any  shop,  ware-house,  6r  other  building,  not  being  the 
subject  of  arson  in  the  first  degree,  but  adjoining  to,  or  within  the  cur- 
tilage of  any  inhabited  dwelling-house,  so  that  such  house  shall  be  en- 
dangered by  such  firing,  shall,  upon  conviction,  be  adjudged  guilty  of 
arson  in  the  second  degree. 

(15)  1 R.  L.  p.  409,  §  7.    (16)  lb.  §  9. 
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S S<  Every  person  who  shall  wilfully  set  fire  to,  or  burn  in  the    art.i. 
day  time,  any  shop,  warehouse  or  other  building,  which  if  committed  ^JjJ^^X'^^ 
in  the  night  tinie  would  be  arson  in  the  second  degree,  shall,  upon  ^^^'"^  ^'^^' 
ooBviction,  be  adjudged  guilty  of  arson  in  the  third  degree.  ^"^ 

94.  Every  person  who  shall  wilfully  set  fire  to,  or  burn  in  the'b. 
night  time,  the  house  of  another,  not  the  subject  of  arson  in  the  first. 
or  second  degree ;  any  house  of  public  worship,  or  any  school  house ; 
any  public  building  belonging  to  the  people  of  this  state,  or  to  any 
'  county,  city,  town  or  village,  or  any  building  in  which  shall  be  de- 
posited the  papers  of  any  public  officer ;  or  any  barn  or  grist  mill ; 
or  any  building  erected  for  the  manufactory  of  cotton  or  woollen  goods, 
or  both,  or  paper,  iron,']or  any  other  fabric ;  or  any  fulling  mill,  or 
any  ship  or  vessel,  shall,  upon  conviction,  be  adjudged  guilty  of  arson 
in  the  third  degree.^^ 

S  5.  Every  person  who  shall  wilfully  bum  any  building,  ship  or  ib. 
vessel,  or  any  goods,  wares,  merchandize,  or  other  chattel^  which 
shall  be  at  the  time  insured  against  loss  or  damage  by  fire ;  with  in- 
tent to  prejudice  such  insurer,  whether  the  same  be  the  proper^  of 
such  person  or  of  any  other,  shall,  upon  conviction,  be  adjudged 
guilty  <tf  arson  in  the  diird  degree.^'' 

$  6.  Every  person  who  shall  in  the  day  time  wilfully  set  fire  to  or  Anon  in 
bum  any  dwelling-house  or  building,  ship  or  vessel,  which  if  commit- 
ted in  the  night  time,  would]  be  arson  in  the  third  degree,  shall,  on 
conviction,  be  adjudged  guilty  of  arson  in  the  fourth  degree.^^ 

S  7.  Every  person  who  shall  in  the  day  or  night  time,  wilfully  set  (b 
fire  to  or  bum,  any  saw-mill,  any  carding  machine  or  building  con- 
taining the  same,  any  stSck  of  grain  of  any  kind,  or  any  stack  of  hay ; 
not  being  the  property  of  such  person ;  any  toll  bridge,  or  any  other 
public  bridge ;  shall,  upon  conviction,  be  adjudged  guilty  of  arson  in 
the  fourth  degree.*® 

S  8.  Every  person  who  shall  wilfully  set  fire  to  or  burn,  in  the  day  ib. 
or  in  the  night,  any  crop  of  grain  growing  or  standing  in  the  field,  or 
any  nursery  or  orchard  of  fruit  trees  belonging  to  another ;  or  any 
fence  around  any  cultivated  field  belonging  to  another ;  or  the  woods  • 
in  any  town,  not  belonging  to  himself;  or  any  grass  or  herbage  grow- 
ing on  any  marshes  or  oilier  lands,  not  belonging  to  himself;  shall, ' 
on  conviction,  be  adjudged  guilty  of  arson  in  the  fourth  degree.  *® 

S  9.  Every  person  who  shall  be  convicted  of  any  degree  of  arson  pu,ri«hmcnr. 
herein  specified,  shall  be  punished  by  imprisonment  in  a  state  prison, 
as  follows : 

1.  Of  arson  in  the  second  degree,  for  any  term  not  less  than  ten 
years: 

(17)  1 R.  L.  p.  406,  §  5;  luid  Laws  of  1815,  p.  129.  '  (18)  Ib.  1817,  p.  118;  Ib.  1827,  p.  244. 
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TITLE  3.       9.  Of  arson  in  the  third  degree^  fer  any  term  not  more  ti 
years,  and  not  less  than  seven  years : 

8.  Of  arson  in  the  fourth  degree,  for  any  term  not  more  tliaii 
and  not  less  than  two  years ;  or  by  imprisonment  in  a  eofooiy  jail  nsi 
exceeding  one  year. 

ABTICIifi  SECOm* 

Abo.  10.  Btglary  in  the  first  degree,  deelared. 

U,  12, 18,  U  &  16.  BiirglitfyiiiMconddeereeydeeland. 
16.  What  bnildingi  to  be  deemed  dweUiog^hoiuet. 
17  ft  IS.  Baifltrf  in  tUrd  degree,  dedand. 

19.  WheBbreakiagdvttobedeedndbHi^acy. 

20.  Brealdngen'innerdoor*  wfaenbaiglary. 

21.  Pudihrnent  for  dUferent  degreei  of  buii^aiy. 

S  10.  Every  person  who  shall  be  convicted  of  breaking  into  and 
entering,  in  the  night  time,  the  dwelling-house  of  another,  in  whicb 
there  shall  be  at  the  time  some  human  being,  with  intent  to  commit 
some  crime  therein,  either,    ' 

1.  By  Ibrcibly  bursting  or  breaking  the  wall,  or  an  outer  door, 
window,  or  shutter  of  a  window,  of  such  house,  or  the  lode  or  boR 
of  such  door,  or  the  fastening  of  ntxh  window  or  shutter :  or, 

2.  Breakii^  in  any  other  manner,  being  armed  with  some  dai^er- 
ous  weapon ;  or  with  the  assistance  and  aid  of  one  or  more  confeder- 
ates, then  actually  present,  aiding  and  assisting :  or, 

8.  By  unkcking  an  outer  door  by  means  of  false  keys^  or  by  pict 
ing  the  lock  thereof^  shall  be  deemed  guilty  a[  burglary  in  the  fint 
degree. 

^11.  Every  person  who  shall  be  convicted  of  breaking  into  any 
dwelling-house  in  the  day  time,  under  such  circumstances  as  would 
have  constituted  the  crime  of  burglary  in  the  first  d^pree,  if  commit- 
ted in  the  night  time ;  shall  be  deemed  guilty  of  burgbury  in  die  second 
degree. 

§  12.  Every  person  who  shall  be  conyicted  of  breaking  into  aay 
dwelling-house  in  the  night  time,  with  intent  to  commit  a  crime,  but 
under  such  circumstances  as  shall  not  constitute  the  offence  of  burgla- 
ry in  the  first  degree ;  shall  be  deemed  guilty  of  buiglary  in  the  second 
degree. 

S  13.  Every  person  who  shall  enter  into  the  dwelling-house  of  an- 
other by  day  or  by  night,  in  such  manner  as  not  to  constitute  any  burala- 
ry  herein  before  specified,  with  an  intent  to  commit  a  crime ;  or  beimr 
in  the  dwelling-house  of  another,  shall  commit  a  crime;  and  shall  in 
the  night  time  break  any  outer  door,  window,  or  shutter  of  a  window 
or  any  other  part  of  such  house,  to  get  out  of  the  same,  shall  be  ad^ 
judged  guilty  of  burglary  in  the  second  degree. 

S  14.  Every  person  who  having  entered  the  dwelling-house  of  an- 
other in  the  night  time,  through  an  open  outer  door  or  window,  or 


Buiglafy  in 
Mcond  de- 
gree. 
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Miother  apertare  not  madis  bf  mich  ]peir9cm,  shall  tmak  My  inner  door   akt.  s. 

of  the  same  house,  with  the  intent  of  committing  any  crime^  shall  be  ^*^'^^^ 
M  adjudged  guilty  of  burglary  in  the  second  degree. 

iiM     $  15.  Every  person  who  being  admitted  into  any  dwelling-house  ^* 
with  the  consent  of  the  occupant  thereof,  or  who  being  lawfully  in 
such  house,  shall  in  the  night  time,  break  any  iasn&r  door  of  the  same 
house  with  the  intent  of  committing  any  cf  ime,  shall  be  adjudged  guU- 
tj  of  burglary  in  the  second  degree. 

3  16.  No  building  shall  be  deemed  a  dwelling-house,  or  aUy  part  JJJJlddil- 
of  a  dwelling-house,  within  the  meaning  of  the  liMregoing  provisions,  ^'*"8'^<»'"^ 
unless  the  same  be  joined  to,  iinmediately  connected  with,  and  part 
of,  a,  dwelling-house. 

r^.     S  17.  Every  person  who  shall  be  convicted  of  breaking  and  enter- Boniaryio 

/.  ing,  in  the  day  or  in  the  night  time, 

^'      1.  Any  building  within  the  curtilage  of  a  dwelIing-hous6,  but  not 

forming  a  part  thereof:  or, 

2.  Any  shop,  store,  booth,  tent,  ware-house,  or  other  building,  in 
J.  which  any  goods,  merchandize,  or  valuable  thing  shall  be  kept  for 

use,  sale  or  deposit,  with  intent  to  steal  therein,  or  to  commit  any  fe- 
.  lony,  shall,  upon  conviction,  be  adjudged  guilty  of  burglary  in  the  third 

degree. 

S  18.  Every  person  who  shall  be  ccmvicted  of  breakiB|;  and  enter-  ib. 
^f  iqg  inle  the  dwelling'^ouse  of  another,  in  the  day  time,  under  such 
^,   circumstanceK  as  wouU  have  conslkuted  the  oflbnce  of  burglary  in 

the  second  degree,  if  committed  in  the  ni^t  time;  shall  be  deemed 

guilty  of  burglary  in  the  diird  degree* 

'^        S  19.  The  breaking  out  of  any  dwelUng-house,  by  any  person  be-  Bnikbic  out 
.    ing  thefein,  AmW  not  be  deemed  such  a  breaking  of  a  dwelling-house, 

as  to  constitute  burglary  in  any  case,  other  than  such  as  are  herein 

paertiettlarly  speeified. 

S  20.  The  breaking  of  the  inner  door  of  any  house,  by  any  person  BreaUnf  an 
being  therein,  shall  not  be  deemed  such  a  breaking  of  a  dwelling-house,  ^'^  ^' 
,     as  to  constitute  burglary  in  any  case,  other  than  such  as  are  herein 
pardcttlarly  specified. 

S  21.  Burglary  in  the  first  degree  shall  be  punished  by  imprison- rmuibiiMat. 
ment  in  a  state  prison,  for  a  term  not  less  than  ten  years ;  burglary 
in  the  second  degree,  shall  be  punished  by  imprisonment  in  a  state 
prittm  for  a  term  not  more  than  ten  years,  nor  les^  than  five  years ; 
and  burglary  in  the  third  degree,  shall  be  punished  by  like  imprison- 
ment for  a  term  not  exceeding  five  years.  ^* 

ARTICUB  THIltB. 

Of  Forgery. 

8bc.  22  It  28.  Caaet  aramented  to  eoMtitnte  torgerj  In  the  fint  degree. 

21.  rorgittg  ceiteia  teali,  fergety  » iec<»d  degree. 

(19)  1 R.  L.  p.  408,  §  a 
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TITLE  a       Sme.  9K.  Atterii^  Ite.  raMtdt,  kc,  iBcgny  la  fleeond  dagiee. 
V^ry-^^  26.  Falsely  nuikiiig,  &c.  entriei  in  recordt,  forgery  in  the  teeood  de;gree. 

87.  OAeen  making  fiOse  certificates  of  proof  of  deeds,  &e. 

28.  Counterfeiting  gold  and  ailter  coins. 

29.  Forging,  &c.  foreign  coins  to  export,  forgery  in  the  third  degfee. 

80.  Engmnng,  &c.  plates  in  similitude  of  bank  bills,  &e.  foigeiy  in  secoad  d^;rc«. 

81.  When  plates  to  be  deemed  in  similitude  of  genoine  biUs. 

82.  Selling,  receiving,  &c.  counterfeit  notes,  forgery  in  second  degree. 

88.  Foiging,  Ac.  certain  pobUc  and  private  instruments,  forgery  in  third  degrs«. 

84.  FUse  entries,  &c.  in  certain  public  ]books  of  aocoonts. 

85.  And  in  books  of  monied  corporations. 

86.  Having  in  possession  counterfeit  bills,  fte.  with  intent  to  pass. 
37.  Having  in  possession  other  counterfeit  instruments. 

88.  Possessing  counterfeit  coins. 

88.  Uttering  connterfeit  instroQient  or  coin. 

40.  When  such  uttering  may  be  found  foigeiy  in  fourth  degree. 

41.  Making  false  instrument  in  one's  own  name. 

42.  Punishment  for  different  degrees  of  forgery. 
48.  Total  erasure,  &c.  when  to  be  deemed  foigery. 

44.  Putting  together  parts  of  several  genuine  instruments- 

45.  What  to  be  deemed  writings,  &c. 

46.  Intent  to  defraud,  when  sufficient. 

47.  Affixing  pretended  signatures  to  notes,  he.  of  corporations. 

Forfvry  in        S  22.  Every  person  who  shall  be  convicted  of  having  forged,  coun- 
nt  effiM.  ^^f^j^^^  ^j.  falsely  altered, 

1.  Any  will  of  real  or  personal  property,  or  any  deed  or  other  in- 
strument being  or  purporting  to  be  the  act  of  another,  by  which  any 
right  or  interest  in  real  property  shall  be  or  purport  to  be  transferred, 
conveyed,  or  in  any  way  charged  or  affected : 

d.  Any  certificate  or  endorsement  g[  the  acknowledgment  by  any 
person  of  any  deed  or  other  instrument  which  by  law  may  be  record* 
ed,  made,  or  purporting  to  have  been  made  by  any  officer  duly  au- 
thorised to  make  such  certificate  or  endorsement :  or, 

8.  Any  certificate  of  the  proof  of  any  deed,  will,  or  other  instru- 
ment, which  by  law  may  be  recorded,  made,  or  purporting  to  have 
been  made,  by  any  court  or  officer  duly  authorised  to  make  such  certi- 
ficate: 

With  intent  to  defraud;  shall  be  adjudged  guilty  of  forgery  ih  the 
first  degree.*^ 
i^  S  2S.  Every  person  who  shall  be  convicted  of  having  forged,  coun- 

terfeited, or  falsely  altered, 

1.  Any  certificate  or  other  public  security,  issued  or  purporting  to 
have  been  issued  under  the  authority  of  this  state,  by  virtue  of  any 
law  thereof;  or  any  bill  of  credit  heretofore  issued  by  or  under  the 
authority  of  the  legislature  of  this  state,  or  purporting  to  have  been  so 
issued ;  by  which  certificate,  bill  or  other  public  security,  the  pay- 
ment of  any  money  absolutely,  or  upon  ajiy  contingency,  shall  be 
promised,  or  the  receipt  of  any  money,  goods  or  valuable  thing,  shall 
be  acknowledged :  or, 

2.  Any  certificate  of  any  share,  right  or  interest  in  any  public 
stock,  created  by  virtue  of  any  law  of  this  state,  issued  or  purporting 
to  have  been  issued  by  any  public  officer ;  or  any  other  evidence  of 

(20)  IR.  L.p.405,§2&S. 
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anj  debt  or  liability  of  the  people  of  this  state,  either  absolute  or  con-   ^^t.  3* 
tiDgent,  issued  or  purporting  to  have  been  issued  by  any  public  offi-  ^^^^^'^"^^ 
cer:  or, 

3.  Any  endorsement  or  other  instrument,  transferring  or  purport- 
ing to  transfer  the  right  or  interest  of  any  holder  of  any  such  certifi- 
cate, public  security,  bill  of  credit,  certificate  of  stock,  evidence  of 
debt,  or  liability,  or  of  any  person  entitled  to  such  right  or  interest : 

With  the  intent  to  defraud  the  people  of  this  state,  or  any  public 
officer  thereof,  or  any  other  person,  shall  be  adjudged  guilty  of  forge- 
ry in  the  first  degree.^* 

S  24.  Every  person  who  shall  forge  or  counterfeit  the  great  or  privy  p^-j^ 
seal  of  this  state ;  the  seal  of  any  public  office  authorised  by  law ;  the  '^ 
seal  of  any  court  of  record,  including  surrogate's  seals ;  or  the  seal  of 
any  body  corporate,  duly  incorporated  by  or  under  the  laws  of  this 
state ;  or  who  shall  falsely  make,  or  forge  or  counterfeit,  any  impres- 
sion purporting  to  be  the  impression  of  any  such  seal ;  with  intent  to 
defiraud,  shall,  upon  conviction,  be  adjudged  guilty  of  forgery  in  the 
second  degree. 

S  25.  Every  person  who,  with  intent  to  defraud,  shall  falsely  alter,  AHtriiv.*e. 
destroy,  corrupt  or  falsify,  weonkp, 

It  Any  record  of  any  will,  conveyance  or  other  instrument,  the 
record  of  which  shall  by  law  be  evidence :  or, 

2.  Any  record  of  any  judgment  in  a  court  of  record,  or  any  enrol- 
ment of  any  decree  of  a  court  of  equity :  or, 

3.  The  return  of  any  officer,  court  or  tribunal,  to  any  process  of 
any  court : 

Shall,  upon  conviction,  be  adjudged  guilty  of  forgery  in  the  second 
degree. 

S  26.  Every  person  who  shall  falsely  make,  forge  or  alter,  any  p,^  ,,i,i^^ 
entry  in  any  book  of  records ;  or  any  instrument  purporting  to  be  any  ^^  jH^. 
record  or  return,  specified  in  the  last. section ;  with  intent  to  defi*aud, 
shall,  upon  conviction,  be  adjudged  guilty  of  forgery  in  the  second  de- 
gree. 

S  27.  If  any  officer  authorised  to  take  the  proof  or  acknowledg-FaiMOMiiii. 
ment  of  atiy  conveyance  of  real  estate,  or  of  any  other  instrument****** 
which  by  law  may  be  recorded,  shall  wilfully  and  falsely  certify  that 
any  such  conveyance  or  instrument  was  acknowledged  by  any  party 
thereto,  when  in  truth  no  such  acknowledgment  was  made ;  or  that 
any  such  conveyance  or  instrument  was  proved,  when  in  truth  no 
such  proof  was  made ;  he  shall,  upon  conviction,  be  adjudged  guilty 
of  forgery  in  the  second  degree. 

S  28.  Every  person  who  sliall  be  convicted  of  having  counterfeited  countorr«ii' 
any  of  the  gold  or  silver  coins,  which  shall  be  at  the  time  current  by  '"**""'* 

^ ■ -    m r       m  — -      -        r  n  _i —  - — ^^-^--fc       ii  i  -^  — 

(21)  1  R.  L.  p.  406,  §  2  &  3. 
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TITLE3.  cuBtom  OT  UMig8  within  thii  state,  ahall  be  acyudged  guilty  of  btgHj 
^'^^^^'^  in  the  McoDd  degree,^ 

Ik  foMfB  §  29.  Eveiy  person  who  shall  be  convicted  of  haying  counterfeited 
any  gold  or  silyer  coin  of  anj  foreign  goyemment  or  country,  with 
the  intent  of  exporting  the  same,  to  injure  or  defraud  any  foreign  go- 
yemment or  the  sulgects  thereof,  shall  be  deemed  guilty  of  forgery  in 
the  third  degree. 

pi&«MaB^     $  SO.  Eyery  perscm  who  shall  be  convicted  of, 

^'  '  1.  Having  made,  or  engraved,  or  having  caused  or  procured  to  be 
made  or  engraved,  any  plate  in  the  form  or  similitude  of  any  promis- 
sory note,  bill  of  exchange,  draft,  check,  certificate  of  deposit,  or  other 
evidence  of  debt,  issued  by  any  incorporated  bank  in  this  state,  or  by 
any  bank  incorporated  under  die  laws  of  the  United  States,  or  of  any 
state  or  territory  thereof,  or  under  the  laws  of  any  foreign  country  or 
government,  without  the  authority  of  such  bank :  or, 

3.  Having  or  keeping  in  his  custody  or  possession,  any  such  plate, 
without  the  authority  of  such  bank,  with  the  intijht  of  using  or  having 
the  same  used  for  the  purpose  of  taking  therefrom  any  impression  to 
be  passed,  sold  or  uttered :  or, 

s.  Having  or  keeping  in  his  custody  or  possession,^  without  the  war 
thority  of  such  bank,  any  impression  taken  from  any  such  plate,  with 
intent  to  have  the  same  filled  up  and  completed  for  the  purpose  of  be- 
ing passed,  sold  or  uttered :  or, 

4.  Having  made  or  caused  to  be  made,  or  having  in  his  custody  or 
possession,  any  plate  upon  which  shall  be  engraved  any  figures  or 
words,  which  may  be  used  for  the  purpose  of  falsely  altering  any  evi- 
dence of  debt  issued  by  any  such  incorporated  bank,  with  the  intent 
of  having  the  same  used  for  such  purpose : 

Shall  be  adjudged  guilty  of  forgery  in  the  second  degree.^ 

simuiiuat  S  SI.  Every  plate  specified  in  the  last  section  shall  be  deemed  to 
be  in  the  form  and  similitude  of  the  genuine  instrument  imitated,  in 
either  of  the  following  cases : 

1.  When  the  engraving  on  such  plate  resembles  and  conforms  to 
such  parts  of  the  genuine  instrument,  as  are  engraved :  or, 

s.  When  such  plate  shall  be  partly  finished,  and  the  part  so  fiaidied, 
resembles  and  conforms  to  similar  parts  of  the  genuine  instrument*^ 

SeUiDf  ke.       S  SS.  Evory  person  who  shall  be  convicted, 

^^^^  ''  1.  Of  having  sold,  exchanged  or  delivered  for  any  consideration, 
any  forged  or  counterfeited  promissory  note,  check,  bill,  draft  or  other 
evidence  of  debt  or  engagement,  for  the  payment  of  money  absolutely, 
or  upon  any  contingency,  knowing  the  same  to  be  forged  or  counter- 
feited, with  intention  to  have  the  same  uttered  or  passed :  or, 

(22)  lR.L.p.406,«5;  n>.p.406,§8.    (28)  n>. 406, § 8, 10 ft  11.    (24)lb.§10. 
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2.  Of  having  <^red  any  such  note  or  other  instrument  for  sale,  ex-    art.  3 
change  or  delivery  for  any  consideration,  with  the  like  knowledge  ^^'^'^^^^ 
and  with  the  like  intention :  or, 

a.  Of  having  received  any  such  note  or  other  instrument  upon  a 
sale,  exchange,  or  delivery,  for  any  consideraticxi,  with  the  like 
Iraowledge,  and  with  the  like  intention : 

Shall  be  adjudged  guilty  of  forgery  in  the  second  degree.^' 

S  S3.  Every  person  who,  with  intent  to  injure  or  defraud,  shall  Por^ihj  cor- 
falsely  make,  alter,  forge,  or  counterfeit,  mmu. 

1.  Any  instrument  or  writing,  being,  or  purporting  to  be,  any  pro* 
cess  issued  by  any  competent  court,  magistrate  or  officer ;  or  being, 
or  purporting  tabe,  any  pleading  or  proofing  filed  or  entered  in  any 
court  of  law  or  equity ;  or  being,  or  purporting  to  be,  any  certificate^ 
cHfder  or  allowance  by  any  competent  court  or  officer,  or  being,  or 
purporting  to  be,  any  license  or  authority  authorised  by  any  statute : : 

s.  Any  instrument  or  writing,  being,  or  purporting  to  be,  the  act 
of  another,  by  which  any  pecuniary  demand  or  obligation  shall  be,  or 
shall  purport  to  be,  created,  increased,  discharged  or  diminished,  or 
by  which  any  rights  or  property  whatever,  shall  be,  or  purport  to  be, 
transferred,  conveyed,  discharged,  diminished  or  in  any  mannier  af- 
fected, the.  punishment  of  which  is  not  herein  before  prescribed : 

By  which  false  making,  forging,  altering  or  counterfeiting,  any 
person  may  be  affected,  bound,  or  in  any  way  injured  in  his  person  or 
property,  upon  conviction  thereof,  shall  be  adjudged  guilty  of  forgery 
in  the  third  degree. 

S  S4.  Every  person  who,  with  intent  to  defiraud,  shall  make  ^any  Foiling  pob- 
f alscL  entry,  or  shall  falsely  alter  any  entry  made,  in  any  book  pf  ac*  ^'^el'^^""^ 
counts,  kept  in  the  office  of  the  comptroller  of  this  state,  or  in  the 
office  of  the  treasurer,  or  of  the  surveyor-general,  or  of  any  county 
treasurer,  by  which  any  demand  or  obligation,  claim,  right  or  interest, 
either  against,  or  in  favor  of,  the  people  of  this  state,  or  any  county 
or  town,  or  any  individual,  shall  be,  or  shall  purport  to  be  discharged, 
diminished,  increased,  created,  or  in  any  manner  affected,  shall,  iqion 
conviction,  bo  adjudged  guilty  of  forgery  in  the  third  degree. 

S  S5.  Every  peroon  who,  with  intent  to  defraud,  shall  make  any  Books  or 
false  entry,  or  shall  felsely  alter  any  entry  made,  in  any  book  of  ac-  i!^uoi^' 
counts  kept  by  any  monied  corporation  within  this  state,  or  in  any 
book  of  accounts  kept  by  any  such  corporation,  or  its  officers,  and  de- 
livered or  intended  to  be  delivered,  to  any  person  dealing  with  such 
corporation,  by  which  any  pecuniary  obligation,  claim  or  credit,  shall 
be,  or  shall  purport  to  be,  discharged,  diminished,  increased,  created, 
or  in  any  manner  affected,  shall,  upon  conviction,  be  adjudged  guilty 
of  forgery  in  the  third  degree. 

(25)  1  R.  L.  p.  406,  $  7. 
VOL-  II.  SS 
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TITLE  X  ^  36,  Every  person  who  shall  have  in  his  possession  any  forged, 
^!^^^y^2^  altered  or  counterfeit  negotiable  note,  bill,  draft  or  other  eridenoe  of 
tctfeitaotw  debt,  issued  or  purporting  to  have  been  issued,  by  any  OMrporaticm  or 
^'  company  duly  authorised  for  that  purpose  by  the  laws  of  the  Umted 

States  or  of  this  state,  or  of  any  other  state,  government  or  country, 
the  forgery  of  which  is  herein  before  declared  to  be  punishdble,  know- 
ing the  same  to  be  forged,  altered  or  counterfeited ;  with  intention  to 
utter  the  same  as  true  or  as  false,  or  to  cause  the  same  to  be  so  utter- 
ed, with  intent  to  injure  or  defraud,  shall,  upon  conviction,  be  sub- 
ject to  the  punishment  herein  prescribed  for  forgery  in  the  second  de- 
gree.'* 

PoiMMioc  ^  ^'^'  Every  person  who  shall  have  in  his  possession  any  forged  or 
to^Sttutra-  counterfeited  instrument,  the  forgery  of  which  is  herein  before  de- 
"^'^  clared  to  be  punishable,  (except  such  as  are  enumerated  in  the  last 
section,)  knowing  the  same  to  be  forged,  counterfeited  or  falsely  al- 
tered, with  intenticm  to  injure  or  defraud,  by  uttering  the  same  as  true 
or  as  false,  or  by  causing  the  same  to  be  so  uttered,  shall  be  subject 
to  the  punbhment  herein  provided  for  forgery  in  the  fourth  degree. 

PoMMinf        ^  ^^*  Every  person  who  shall  have  in  his  possession,  any  counter- 
MumerTtit    f^}^  ^f  ^^y,  g^]  j  ^j.  ^y^f  ^oin,  which  shall  be  at  the  time  current  in 

this  state,  knowing  the  same  to  be  counterfeited,  with  intention  to 
defraud  or  injure,  by  uttering  the  same  as  true  or  as  false,  or  by  caus- 
ing the  same  to  be  so  uttered,  shall,  npom  conviction,  be  adjudged 
guilty  of  forgery  in  the  fourth  degree.^ 

uttoriu  S  S9.  Every  person  who  shall  be  convicted  of  having  uttered  and 

wanttAiti.  pubiigiied  as  true,  and  with  intent  to  defraud,  any  forged,  altered  or 
counterfeited  instrument,  or  any  counterfeit  gold  or  silver  ohh,  tl» 
forging,  altering  or  counterfeiting  of  which  is  herein  before  decfaiied 
to  be  an  offence,  knowing  such  instrument  or  coin  to  be  forged,  alter- 
ed or  counterfeited,  shall  suflbr  the  same  punishment  herein  assigned 
for  the  forging,  altering  or  counterfeiting  the  instrument  or  coin  so 
uttered,  except  as  in  the  next  section  specified. 

lb.  wiieQio  S  40.  But  if  it  appear  on  the  trial  of  the  indictment,  that  the  ac^ 
tuoSfSinB.  cused  received  such  forged  or  counterfeited  instrument  or  coin,  of  an- 
other, in  good  faith  and  for  a  good  or  valuable  consideratioD,  without 
any  circumstances  to  justify  a  suspicion  of  its  being  forged  or  counter- 
feited, the  jury  may  find  the  defendant  guilty  of  forgery  in  the  fourdi 
degree. 

FaiM  iimni.  $  41.  If  any  one  shall,  with  intent  to  injure  or  defraud,  make  any 
QirnMBM.  instrument  in  his  own  name,  intended  to  create,  increase,  disdiarge, 
defeat  or  diminish  any  pecuniary  obligation,  right  or  interest,  or  to 
transfer  or  affect  any  property  whatever,  and  shall  utter  or  pass  it, 
under  the  pretence  that  it  is  the  act  of  another  who.  bears  the  same 
name ;  he  shall,  upon  conviction,  be  adjudged  guilty  of  foigery  in  the 

(26)  1  R.  L. p. 406» § 9.    (27)n>.§6. 
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I 

same  degree,  as  if  .he  had  forged  the  instruinent  of  a  person  bearing   a>^t.  3. 
a  difibrent  name  from  his  own* 

S  43.  Persons  convicted  of  the  different  degrees  of  forgery  herein  ^  ^ 
specified,  shall  be  punished  as  follows : 

1.  Th^  conricted  of  forgery  in  the  first  degree,  by  imprisonment 
10  a  state  prison  for  a  term  not  less  than  ten  years : 

d.  Those  in  the  seoond  degree,  by  the  like  imprisonment,  not  more 
than  ten,  and  not  less  than  five  years : 

s.  Those  in  the  third  degree,  by  the  like  imprisonment,  not  ex- 
ceeding  five  years : 

4.  Those  in  the  fourth  degree,  by  die  like  imprisonment,  not  ex- 
ceeding two  years,  or  by  imprisonment  in  a  county  jail  not  exceeding 
oney«ar. 

S  4S.  The  total  erasure  or  obliteration  of  atiy  instrument  or  writ-  Total  m. 
ing,  with  intent  to  defraud,  by  which  any  pecuniary  obligation,  or      ' 


any  ri^t,  interest  or  claim  to  property,  shall  be,  pr  shall  be  intended 
to  be,  created,  increased,  discharged,  diminished,  or  in  any  manner 
a&cted,  shall  be  deemed  forgery  in  the  same  manner  and  in  the  same 
degree,^as  the  false  alteration  of  any  part  of  such  instrument  or  writ- 
ing. 

S  44.  Where  diflerent  parts  of  several  genuine  instruments,  shall  Joteiq;  putt 
be  so  placed  or  connected  together,  as  to  produce  one  instrument,  with  mMca. 
intent  to  defraud,  the  same  shall  be  deemed  ibrgery  in  the  same  manner 
and  in  the  same  degree,  as  if  the  parts  so  put  together  were  falsely 
made  or  forged. 

S  45.   Every  instrument  partly  printed  and  partly  written,  orwi»tiob« 
wholly  printed,  with  a  written  signature  thereto ;  and  every  signa-  '"**"*^ 
ture  of  an  individual,  firm  or  corporate  body,  or  of  any  officer  of  such 
body,  and  every  writing  purporting  to  be  such  signature ;  shall  be 
deemed  a  writing  and  a  written  instrument,  within  the  meaning  of 
the  provisions  of  this  Chapter. 

S  46.  Wherever,  by  any  of  the  foregoing  provisions,  an  intent  to  intrnttodt' 
defimud  is  required  to  constitute  forgery,  it  shdl  be  sufficient,  if  such  '^ 
intent  appear  to  defraud  the  United  States,  any  state  or  territory,  any 
body  corporate,  any  county,  city,  town  or  village,  or  any  public  offi- 
cer in  his  official  capacity,  any  co-partnership,  or  any  one  of  such 
partners,  or  any  real  person  whatever. 

S  47.  The  false  making,  figging  or  counterfeiting  of  any  evidence  praumdMi 
of  debt,  issued,  or  purporting  to  have  been  issued,  by  any  corporation  ^^!!S  ^ 
having  authority  for  that  purpose,  to  which  shall  be  affixed  the  pretend- 
ed signature  of  any  person  as  an  agent  or  officer  of  such  corporation, 
shall  be  deemed  forgery  in  the  same  degree  and  in  the  same  manner, 
as  if  such  person  was  at  the  time  an  officer  or  agent  of  such  corpora- 
tion :  notwithstanding  such  person  may  never  have  been  an  officer  or 


acti. 
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TITLE  3.  tive  or  member  of  his  &mily,  threatened  to  be  inflicted  at  some  dif- 
^"^"^"^^^  ferent  time,  which  fear  shall  have  been  produced  by  the  threats  of  the 
person  so  receiving  or  taking  such  property ;  shall  be  adjudged  guilty 
of  robbery  in  the  second  degree. 

PunuhmeDt.  S  57.  Every  person  convicted  of  robbery  in  the  first  degree  shall 
be  punished  by  imprisonment  in  a  state  prison  for  a  term  not  less 
than  ten  years ;  and  every  person  convicted  of  robbery  in  the  second 
degree,  shall  be  punished  by  a  like  imprisonment  for  a  term  not  ex- 
ceeding ten  years. 

TbrMtaniog  S  68.  Evcry  person  who  shall  knowingly  send  or  deliver,  or  shall 
^'^^  make,  and  for  the  purpose  of  being  delivered  or  sent,  shall  part  with 
the  possession  of,  any  letter  or  writing,  with  or  without  a  name  sub- 
scribed thereto,  or  signed  with  a  fictitious  name,  or  vnth  any  letter, 
mark  or  other  designation,  threatening  therein  to  accuse  any  person 
of  any  crime,  or  to  do  any  injury  to  the  person  or  property  of  any  one, 
with  a  view  or  intent  to  extort  or  gain  any  money  or  property  of  any 
.  description,  belonging  to  another,  shall,  upon  conviction,  be  adjudged 
guilty  of  an  attempt  to  rob,  and  shall  be  punished  by  imprisonment  in 
a  state  prison  not  exceeding  five  years. 

Embeafo-  S  &9.  If  any  clerk  or  servant  of  any  private  person,  or  of  any  co- 
partnership, (except  apprentices  and  persons  within  t^e  age  of  eighteen 
years,)  or  if  any  officer,  agent,  clerk  or  servant  of  any  incorporated 
company,  shall  embezzle,  or  convert  to  his  own  use,  or  take,  make 
way  with,  or  secrete,  with  intent  to  embezzle  or  to  convert  to  his 
own  use,  without  the  assent  of  his  master  or  employers,  any  nooney, 
goods,  rights  in  action,  or  other  valuable  security  or  efiects  whatever, 
donging  to  anv  other  person,  which  shall  have  come  into  his  pos- 
sessioh,  or  under  his  care,  by  virtue  of  such  employment  or  oflice,  he 
shall,  upon  conviction,  be  punished  in  the  manner  prescribed  by  law 
for  feloniously  stealing  property  of  the  value  of  the  articles  so  embez- 
zled, taken  or  secreted,  or  of  the  value  of  any  sum  of  money  payaUe 
and  due  upon  any  right  in  action  so  embezzled.*^ 

cmtain  iA-  S  60.  Every  embezzlement  of  any  evidence  of  debt  negotiable  by 
mS^^Tb?^.  delivery  only,  and  actually  executed  by  the  master  or  employer  of  any 
^'^"^^       such  clerk,  agent,  officer  or  servant,  but  not  delivered  or  issued  as  a 

valid  instrument,  shall  be  deemed  an  oflence  within  the  meaning  of 

the  last  preceding  section. 

Koceirwg  S  61.  Every  person  who  shall  buy,  or  in  any  way  receive  any  mo- 
ClSd?^*"'  ney,  goods,  right  in  action,  or  any  valuable  security  or  effects  wbatr 
ever,  knowing  the  same  to  have  been  embezzled,  taken  or  secreted, 
contrary  to  the  provisions  of  the  two  last  sections,  shall,  upon  convic- 
tion, be  punished  in  the  same  manner  and  to  the  same  extent,  as  there- 
in prescribed  upon  a  conviction  of  a  servant  for  such  embezzlement. 

(31)  1  R.  L.  p.  112  &  412,  and  Laws  of  1819,  p.  S14. 
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S  6S.  If  any  carrier  or  other  person,  to  whom  any  goods,  money,    art.s. 
right  in  action,  or  any  valuable  personal  property  or  eflbcts,  shall  hare  ^Jj[j^j][^ 
been  delivered  to  be  transported  or  carried,  for  hire,  shall  without  the  MabeBiinc 

*  '  '  property. 

assent  of  his  employer,  take,  embezzle  or  convert  to  his  own  use,  or 
make  way  with,  or  secrete,  with  intent  to  embezzle  or  convert  to  his 
own  use,  such  goods,  money,  right  in  action,  property  or  efiects,  or 
any  of  them,  in  the  mass  as  they  were  delivered,  without  brealdng 
the  trunk,  box,  pack,  or  other  tfiing  in  which  they  or  any  of  them 
shall  be  contained,  and  before  delivery  of  such  articles  at  the  place  or 
to  the  person  entitled  to  receive  them,  he  shall,  upon  conviction,  be 
punished  in  the  same  manner  as  if  he  had  taken,  embezzled,  convert- 
ed, or  secreted  such  goods  or  other  personal  property,  after  breaking 
the  trunk,  box,  pack  or  other  thing  containing  the  same,  or  after  se- 
parating any  of  them  from  the  others. 

S  63.  Every  person  who  shall  be  convicted  of  the  felonious  taking  oraad  lareo- 
and  carrying  away  the  personal  property  of  another,  of  the  value  of  °^' 
more  than  twenty-five  dollars,  sluill  be  adjudged  guilty  of  grand  lar- 
ceny, and  shall  be  imprisoned  in  a  state  prison  for  a  term  not  exceed- 
ing five  years. 

S  64.  If  such  larceny  be  committed  in  a  dwelling-house,  or  in  a  PooMiiaMiit 
ship  or  other  vessel,  the  imprisonment  of  the  ofiender  may  be  increas-  mMd"' 
ed  by  the  court,  three  years  in  addition  to  the  term  herein  before  pre- 
scribed. 

S  65.  If  such  larceny  be  committed  by  stealing  in  the  night  time*  ib. 
from  the  person  of  another,  the  ofiender  may  be  punished  by  imprison- 
ment in  a  state  prison  not  exceeding  ten  years. 

S  66.  If  the  property  stolen  consist  of  any  bond,  covenant,  note,  vaintoreer* 
bill  of  exchange,  draft,  order  or  receipt,  or  any  other  evidence  of  debt,  ttoteSf***** 
or  of  any  public  security,  issued  by  the  United  States  or  by  this  state, 
or  of  any  instrument  whereby  any  demand,  right  or  obligation  shall 
be  created,  increased,  released,  extinguished  or  diminished,  (except 
such  ns  are  specified  in  the  next  section,)  the  money  due  thereon  or 
secured  thereby  and  remaining  unsatisfied,  or  which  in  any  event  or 
contingency  might  be  collected  thereon,  or  the  value  of  the  property 
transferred  or  aiiected  thereby,  as  the  case  may  be,  shall  be  deemed 
the  value  of  the  article  so  stolen. 

S  67.  If  the  property  stolen,  consist  of  any  ticket  in  any  lottery  ib.  or  lottery 
authorised  by  the  laws  of  this  state,  or  of  any  certificate  or  other  legal  '^ 
evidence  of  a  share  or  interest  in  any  such  ticket,  and  shall  be  stolen 
before  the  drawing  of  such  lottery,  the  price  paid  for  such  ticket,  cer- 
tificate or  other  legal  evidence  of  such  share  or  interest,  shall  be  deem- 
ed the  value  thereof;  and  if  the  same  be  stolen  after  the  drawing  of 
such  lottery,  the  amount  due  and  payable  to  the  holder  thereof,  shall 
be  deemed  the  value  of  such  ticket,  certificate  or  other  legal  evidence 
of  any  share  or  interest  therein. 
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TITLE  3.       S  68.  If  anj  person  shall  sever  frcHn  the  soil  of  another,  any  pro- 
duce growing  thereon,  of  the  value  of  more  than  twenty-five  dollars. 


fromho  •oil,  or  shall  sever  from  any  building,  or  from  any  gate,  fence,  or  other  railr 
ing  or  enclosure,  any  part  thereof,  or  any  material  of  which  it  is  ibrm- 
ed,  of  the  like  value,  and  (shall  take  and  convert  the  same  to  his  own 
use,  with  the  intent  to  steal  the  same,  he  shall  be  deen^  guilty  of 
larcMiy  in  the  same  manner  and  of  the  same  degree,  as  if  the  articles 
so  taken  had  been  severed  at  some  previous  and  different  time. 

f^l'IT"  ^  **'  Whoever  shall  be  convicted  of  having  stolen  and  carried 
away,  any  record,  paper  or  proceeding  of  a  court  of  justice,  filed  or 
deposited  with  any  clerk  or  officer  of  such  court,  or  any  paper,  docu- 
ment or  record  filed  or  deposited  in  any  public  office,  or  with  any  ju- 
dicial officer,  shall  be  adjudged  guilty  of  larceny,  without  reference  to 
the  value  of  the  record,  paper,  document  or  proceeding  so  stolen ;  and 
shall  be  punished  by  imprisonment  in  a  state  prison  not  exceeding  five 
years,  or  in  the  coun^  jail  not  exceeduigone  year,  or  by  fine  not  ex- 
ceeding five  hundred  dollars,  or  by  both  such  fine  and  imprisonment^ 

n».  by  offi-  S  70.  Every  officer  having  the  custody  of  any  record,  paper  or  pro- 
ceeding specified  in  the  last  section,  who  shall  steal  or  firaudulently 
take  away  or  withdraw,  or  destroy  any  such  document  or  paper,  filed 
or  deposited  with  him,  shall,  upon  conviction,  be  punished  by  impri* 
sonment  in  a  state  prison,  for  a  term  not  exceeding' Ave  years.^ 

Binrinf,  kc.      ^71.  Evcry  porsou  who  shall  buy  or  receive  in  any  manner,  upon 

■toten  proper-  .,;  ,  «  ii 

t7-  any  consideration,  any  personal  property  of  any  value  whatsoever, 

at  shall  have  been  feloniously  taken  away  or  stolen  fi'om  any  other, 
knowing  the  same  to  have  been  stolen,  shall,  upon  conviction,  be 
punished  by  imprisonment  in  a  state  prison  for  a  term  not  exceeding 
five  years,  or  in  the  county  jail  not  exceeding  six  montibs,  or  by  a  fine 
not  exceeding  two  hundred  and  fiiiy  dollars,  or  by  both  such  fine  and 
imprisonment*' 

Conviction  of     S  72.  In  any  indictment  for  any  offence  specified  in  the  last  section, 

principal.        •.     ini  i-ii<.  • 

it  shall  not  be  necessary  to  aver,  nor  on  the  trial  thereof  to  prove,  that 
the  principal  who  stole  such  property  has  been  convicted. 


/mil^ 


TITLE  IV. 

OF  OFFENCES  AFFECTING  THE  ADMINISTRATION  OF  JUSTICE. 

Art.  1« — Of  peijuiy  and  suboroaiion  of  perjury. 
Aat.  3.— ^f  bribery  and  corrupting  jurors  and  others. 
Art.  3.~Of  escapes  from  prisons,  and  assisting  therein. 

(82)  1  R.  L.  p.  112,  §  I.    (8S)  1  R.  L.  p.  410,  §  IS. 
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ABTlOiaSS  FIBM?«  ART.  t. 

Of  Perjury^  and  Subamalion  of  Perjury*  >^^^^^i/ 

Bbo.  1.  Peijarjr  dcfimwi. 
2.  Its  poniilimeiit. 

8  ft  4.  SttbornatiOD  of  perjnrf  aiid  iti  pnnislimeiit* 
5^  6  ft  7.  Coots  to  Gommit  penons  for  peijary  $  pcoeeediiigi^ 
8»  Attempt  to  induce  peijiiry,  itt  paaishment. 

$  I.  Every  person  who  shall  wilfully  and  corruptly  swear,  testify  perjarydefth 
or  affirm  fidaely,  to  any  material  matter,  upon  any  oath,  affirmation  ^' 
or  declaration,  legally  administered, 

1.  In  any  matter,  cause  or  proceeding  depending  in  any  court  of 
law  or  equity,  or  before  any  officer  thereof: 

s.  In  any  case  where  an  oath  or  affirmation  is  required  by  law,  or 
is  Qecessary  for  the  prosecution  or  defence  of  any  private  right,  or  for 
the  ends  of  public  justice  : 

8.  In  any  matter  or  proceeding  before  any  tribunal  or  officer  creat' 
ed  by  the  constitution  or  by  law,  or  where  any  oath  may  be  lawfully  / 
required  by  any  judicial,  executive  or  administrative  officer : 

Shall,  upon  conviction,  be  adjudged  guilty  of  perjury;  and  shall 
not  thereafter  be  received  as  a  witness  to  be  sworn,  in  any  matter  or 
cause  whatever,  until  the  judgment  against  him  be  reversed.'^ 

$  2.  Persons  convicted  of  perjury,  shall  be  punished  by  imprison*  ittpitiMh' 
ment  in  a  state  prison,  as  follows :  "^'^ 

1.  For  perjury  committed  on  the  trial  of  any  indictment  for  a  cap- 
ital (^Dce  or  for  any  other  felony,  for  a  term  not  less  than  ten  years : 

2.  For  perjury  committed  on  any  other  judicial  trial  or  inquiry,  or 
in  any  other  case,  for  a  term  not  exceeding  ten  years.'^ 

$  S.  Every  person  who  shall  unlawfully  and  corruptly  procure  subomatioa 
any  witness^  by  any  means  whatsoever,  to  commit  any  wilful  and  cor-  ^  ^   ^' 
rupt  penury,  in  any  cause,  matter  or  proceedii^,  in  or  concerning 
which,  such  witness  shall  be  legally  sworn  and  examined,  shall  be 
iidjudged  guilty  of  subornation  of  perjury.'^ 

S  4.  The  consequences  of  a  conviction  of  subornation  of  perjury,  its  pooUii- 
tUH  be  the  same  as  those  herein  declared  upon  a  conviction  of  perju-  "^ 
f  y ;  and  every  person  convicted  of  subornation  of  peijury,  shall  be 
poniriied  by  imprisonment  in  a  state  prison,  for  the  same  term  as  here- 
in before  prescribed  upon  a  conviction  for  the  peijury  which  diali 
have  been  so  procured.'* 

3  5.  Whenever  it  shall  appear  to  any  court  of  record,  that  any  coum  to 
witness  or  party  who  has  been  legally  sworn  and  examined,  in  any  Jll^S?.*^ 
cause,  matter  or  proceeding,  pending  before  such  court,  has  testified 
in  snch  manner  as  to  induce  a  reasonable  presumption  that  he  has 
wilfeUy  and  corruptly  testified  folsely  to  some  material  point  or  mat- 
ter ;  such  court  may  immediately  commit  such  party  or  witness,  by 


(84)lB.L.p.I71,$l.    (86)  n>. p. 412, $ aO.    (a8)n.p:171. 
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TITLE  4.  an  order  or  process  for  that  purpose,  to  prison,  or  take  recognizance 
^^^"^'^^^  with  sureties,  for  his  appearing  and  answering  to  an  indictment  for 
perjury.*'' 

Tpbhido^r  ^6.  Such  court  shall  thereupon  bind  over  the  witnesses,  to  e»- 
tablish  such  perjurj,  to  appear  at  the  proper  court,  to  testilj  before 
the  grand  jury,  and  on  the  trial,  in  case  an  indictment  be  found  for 
such  perjury ;  and  shall  also  cause  immediate  notice  of  such  com- 
mitment or  recognizance,  with  the  names  of  the  witnesses  so  bound 
over,  to  be  given  to  the  district  attorney  of  the  county. 

When  to  de-      ^  7,  If^  on  the  hearing  of  such  cause,  matter  or  proceeding,  in 

■Mill  iHipcri| 

*^  which  such  perjury  shall  be  suspected  to  have  been  committed,  any 

papers  or  documents  produced  by  either  party,  shall  be  deemed  ne- 
cessary to  be  used  on  the  prosecution  for  such  perjury,  such  court  may 
by  order  detain  such  papers  or  documents,  from  the  party  producing 
them,  and  direct  them  to  be  delivered  to  the  district  attorney. 

AueiDpuu  S  8.  Every  person  who  shall,  by  the  offer  of  any  valuable  conside- 
^  uceperju-  ^^^^j^jj^  attempt  unlawfully  and  corruptly  to  procure  any  other  to  com- 
mit wilful  and  corrupt  perjury,  as  a  witness,  in  any  cause,  matter  or 
proceeding,  in  or  concerning  which  such  other  person  might  by  law 
be  examined  as  a  witness,  shall,  upon  conviction,  be  punished  by  im- 
prisonment in  a  state  prison  not  exceeding  five  years. 

ARTICI.E  SECOND. 

Of  Bribery  J  and  corrupting  Jurors  and  others. 

Sec.  9.  Offering  bribci,  fcc  to  cerUin  officen. 

10.  Ponishmeiit  of  officen  aeeeptiBg  bribes,  fcc. 
11  &  12.  Corrnptiog  juron,  arbitnton,  &c. 

Bribing  offi.  S  9*  Evcry  person  who  shall  promise,  offer  or  give  to  the  governor 
or  lieutenant-governor,  or  to  any  member  of  the  senate  or  assembij 
of  this  state,  after  his  election  as  such  member,  and  either  before  or 
after  he  shall  have  qualified  and  taken  his  seat ;  to  any  commissioner 
of  the  land-office,  or  of  the  canal  fund,  or  any  canal  commissioner;  to 
the  comptroller,  surveyor-general,  secretary  of  state  or  attorney-gene- 
ral ;  to  any  judge  of  any  court  of  record,  or  to  any  judicial  officer 
whatever ;  any  money,  goods,  right  in  action  or  other  property,  witk 
intent  to  influence  his  vote,  opinion  or  judgment  on  any  questioo, 
matter,  cause  or  proceeding,  which  may  be  then  pending,  or  may  by 
law  be  brought  before  him  in  his  official  capacity,  shall,  upon  confiO" 
tion,  be  imprisoned  in  a  state  prison  not  exceeding  ten  years,  or  shall 
be  fined  not  exceeding  five  thousand  dollars,  or  both,  in  the  discretion 
of  the  court.*® 

Ac^pting  S  10.  Every  ofiicer  in  the  last  section  enumerated,  who  shall  ac- 
cept  any  such  gift,  or  any  promise  or  undertaking  to  make  the  same, 
under  any  agreement  that  his  vote,  opinion  or  judgment  shall  be  fff^ 


eeri. 


brUie. 


(87)lR.L.p.l72»§8.    (88)  2  R.  L.  p.  191, § L 
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in  any  particular  manner,  or  upon  any  particular  side  of  any  question,  art.  3. 
matter,  cause  or  proceeding  Uien  pending,  or  which  may  by  law  be 
brought  before  him  in  his  official  capacity,  shall,  upon  conviction,  be 
fereyer  disqualified  from  holding  any  public  office,  trust  or  appoint- 
ment, under  the  constitution  or  laws  of  this  state ;  shall  forfeit  his 
office,  and  shall  be  punished  by  imprisonment  in  the  state  prison  not 
exceeding  ten  years,  or  by  a  fine  not  exceeding  five  thousand  dollars, 
or  both,  in  the  discretion  of  the  court. 

d  11.  If  any  person  drawn  or  summoned  as  a  juror,  or  if  any  per-  Jurori;fco. 
son  chosen  an  arbitrator,  or  appointed  a  referee,  shall  take  any  thing  bTS?^ 
to  give  his  verdict,  award  or  report,  or  shall  receive  any  gratuity  or 
gift  whatever,  from  any  party  to  any  suit,  proceeding  or  prosecution, 
for  the  trial  of  which  such  person  shall  have  been  drawn  or  summon- 
ed, or  for  the  hearing  of  which  he  shall  have  been  chosen  an  arbitra- 
tor or  appointed  a  referee,  he  shall,  on  conviction,  be  punished  by  im- 
prisonment in  a  state  prison,  not  exceeding  five  years,  or  in  a  county 
jail  not  exceeding  one  year,  or  by  fine  not  exceeding  one  thousand 
dollars,  or  by  both  such  fine  and  imprisonment. 

S  IS*  Every  person  who  shall  corrupt,  or  attempt  to  corrupt,  any  comiptjn^ 
other  drawn  or  summoned  as  a  juror,  appointed  a  referee,  or  chosen  toeorruDt  *"' 
an  arbitrator,  by  giving  or  ofiering  to  give  any  gift  or  gratuity  what-  "'*^'*' 
ever,  with  intent  to  bias  the  mind  of  such  juror,  referee  or  arbitrator, 
in  relation  to  any  cause  or  matter,  which  may  be  pending  in  the 
court  to  which  such  juror  shall  have  been  sunmioned,  or  in  which 
such  referee  or  arbitrator  shall  have  been  chosen  or  appointed,  shall, 
on  conviction,  be  punished  by  imprisonment  in  a  state  prison,  not  ex- 
ceeding five  years,  or  in  a  county  jail,  not  more  than  one  year,  or  by 
a  fine  not  exceeding  one  thousand  dollars,  or  by  both  such  fine  and 
imprisonment. 

ARTICI.E  THIRD. 

Of  Escapes  from  Prisons^  and  assisting  therein. 

Sbo.  18.  Conreying  iaitnimenif  into  jails,  &c.  to  aid  escape  of  felons. 
14  Aiding  eaeape  of  felons,  and  rescuing  prisoners. 
16.  Aidii^s  prisoners  not  felons,  to  esci^. 

16.  Application  of  two  last  sections,  qnalified. 

17.  Aiding  prisoner  to  escape  from  custod j  of  an  officer. 
18  &  19.  Panishment  of  officers  conniTing  at  escapes,  &e. 
SO.  Prisoner  eseaping  may  be  retaken  and  imprisoned,  &c. 

21.  Ponislmient  for  escaping  from  state  prison. 

22.  Also,  for  conricts  in  county  jail,  escaping. 

2S.  Conyiets  in  state  prison  attempting  to  escape  by  force,  &c. 
24.  Prisoners  in  coonty  jaib  breaking  out  or  attempting  escapes,  &c. 

S  IS.  Every  person  who  shall  convey  into  a  state  prison,  jail  or  Aiding  mom 
other  place  of  confinement,  any  disguise,  instrument,  arms  or  other  *"  •*^****' 
thing,  proper  or  useful  to  aid  any  prisoner  in  his  escape,  with  intent 
thereby  to  facilitate  the  escape  of  any  prisoner,  lawfully  committed  to, 
or  detained  in,  such  prison,  jail  or  place,  for  any  felony  whatever, 
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TITLE  4.  whether  such  escape  be  effected,  or  attempted,  or  not,  shall,  upon 
"^^^^^^^  coDvictioD,  be  punished  by  imprisonment  in  a  state  prison  not  exceed- 
ing ten  years."* 

ih.andirof       $  14.  Every  person  who  riiall  by  any  means  whatever,  aid  lod 
•rff.  assist  any  prisoner  lawfully  detained  in  a  state  prison,  or  in  any  jail 

or  place  of  confinement,  for  any  felony,  to  escape  therefrom,  whedier 
such  escape  be  effected  or  not ;  or  who  shall  forcibly  rescue  any  pa* 
soner  held  in  legal  custody  upon  any  criminal  churge;  shall,  upon 
conviction,  be  ptthished  by  imprisonment  in  a  state  prison  not  ex- 
ceeding ten  years.  ^^ 

AM'nr^c*-        S  15.  'Every  person  who,  by  any  means  whatever,  shall  aid  or 
assist  any  prisoner  lawfully  committed  to  any  jail  or  place  ct  con- 


finement,  in  execution  of  any  conviction  for  any  criminal  oflfence  otlier 
than  a  felony,  whether  such  escape  be  effected  or  not;  or  who  diail con- 
vey into  such  jail  or  place  of  confinement,  any  disguise,  instrunieat, 
arms  or  other  thing,  proper  or  useful  to  facilitate  the  escape  of  aaj|iri- 
Boner,  with  intent  to  facilitate  the  escape  of  any  prisoner  so  commititdd, 
whether  such  escape  be  effected,  or  attempt^,  or  not ;  shall  be  po- 
nisbed  by  imprisonment  in  a  county  jail  not  exceeding  one  year,  or 
by  fine  not  exceeding  five  hundred  dollars,  or  by  both  such  fine  and 
imprisonment. 

^^Mir*     ^  ^^'  ^"^  ^^^"3^  ^'^  ^^  assistance  pr(M)ited  by  the  two  lastaec- 
^^  tions,  be  rendered  by  any  prisoner  detained  for  any  crime,  in  the  same 

jail  or  place  of  confinement,  with  the  intent  of  facilitating  hb  own  es- 
cape, the  punishment  of  such  prisoner  shall  not  exceed  that  preacrib- 
ed  by  law,  upon  a  conviction  for  his  own  escape. 

M*^**iriJJan  3  IT.  Every  person  who  shall  aid  or  assist  any  prisoner  in  cecap- 
©mow.  '  ing  or  in  attempting  to  escape  from  the  custody  of  any  sheriff,  con>* 
ner,  marshal,  constable,  or  other  officer  or  person,  who  shall  hare  tbe 
lawful  charge  of  such  prisoner,  upon  any  criminal  cbarge/shally'upoD 
conviction,  be  punished  by  imprisonment  in  a  county  jail  not  exceed- 
ing one  year,  or  by  fine  not  exceeding  two  hundred  and  6Sj  doUari) 
or  by  both  such  fine  and  imprisonment. 

2c£rVII?       S  18.  If  any  sheriff,  jailer,  coroner,  marshal  or  constable,  shall, 
f^ftuScjT '       *•  Wilfully  and  corruptly  refuse  to  execute  any  lawful  proceas  di- 
*c-  rected  to  them,  or  any  of  them,  requiring  the  apprehension  or  confine- 

ment of  any  person  charged  with  a  criminal  offence :  or, 

2.  Shall  corruptly  and  wilfully  omit  to  execute  such  process,  hf 
which  such  person  shall  escape :  or, 

8.  Shall  wilfully  refuse  to  receive  in  any  jail  under  his  charge,  tfj 
offender  lawfully  committed  to  such  jail,  and  ordered  to  be  confined 
therein,  on  any  criminal  charge  or  conviction,  or  on  any  lawfol  pro- 
cess whatever :  or. 


(89)  1 R.  L.  p.  412,  §  aO.    (40)  lb.  §  19  Ic  no. 
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4.  Shall  wilfully  soffer  any  oflfender  lawfully  committed  to  his  cu»-   ^t.  3;^ 
tody,  to  escape  and  go  at  large :  or, 

6.  Shall  receive  any  gratuity  or  reward,  or  any  security  or  en* 
gagement  for  the  same,  to  procure,  assist,  connive  at,  or  permit  any 
prisoner  in  his  custody,  on  any  civil  process,  or  on  any  criminal  charge 
or  conviction,  to  escape,  whether  such  escape  be  attempted,  or  eflfect- 
ed,  or  not : 

He  shall,  upon  conviction,  be  punished  by  imprisonment  in  a  coun- 
ty jail  not  exceeding  one  year,  or  by  fine  not  exceeding  one  thousand 
dollars,  or  by  both  such  fine  and  imprisonment. 

S  19.  Every  sherifi*,  coroner,  marshal  or  constable,  who  shall  be  u» 
convicted  of  any  oflence  specified  in  the  last  section,  shall  forfeit  his 
office,  and  shall  be  forever  disqualified  to  hold  any  office  or  place  of 
trust,  honor  or  profit,  under  the  laws  or  constitution  of  this  state. 

S  20.  If  any  prisoner  confined  in  a  county  jail,  or  in  a  state  prison. 


upon  a  conviction  for  a  criminal  ofience,  shall  escape  therefrom,  he  may 
be  pursued,  retaken  and  imprisoned  again,  notwithstanding  the  term 
for  which  be  was  sentenced  to  be  imprisoned  may  have  expired  at  the 
time  when  he  shall  be  retaken ;  and  shall  remain  so  imprisoned,  until 
tried  for  such  escape,  or  until  he  be  discharged,  on  a  failure  to  pro- 
secute therefor.** 

S  21.  If  any  prisoner  confined  in  a  state  prison  for  any  term  less  Eteapmr 
than  for  life,  shall  break  such  prison  and  escape  from  thence,  he  shall,  priioa.'^ 
upon  conviction,  be  punished  by  imprisonment  in  such  prison,  for  a 
term  not  exceeding  five  years,  to  commence  from  and  after  the  expi- 
ration of  the  original  term  of  his  imprisonment.*' 

S  22.  If  any  person  confined  in  a  county  jail  upon  any  conviction  Convict  m- 
for  a  criminal  oflence,  shall  break  such  jail  and  escape  firom  thence,  eoonty  jtiia. 
he  shall,  upon  conviction,  be  punished  by  imprisonment  in  a  state  pri- 
son not  exceeding  two  years,  or  in  a  county  jail  not  exceeding  one 
year,  to  commence  from  the  expiration  of  his  former  sentence. 

S  23.  Every  person,  lawfully  imprisoned  in  a  state  prison  for  any  AttMnj^to 
term  less  than  life,  who  shall  attempt,  by  force  or  violence  to  any '"o^^^***" 
person,  to  escape  fi'om  such  prison,  whether  such  escape  be  eflfected 
or  not;  shall,  upon  conviction,  be  adjudged  to  imprisonment  in  a 
state  prison  for  a  term  not  exceeding  five  years,  to  commence  after 
the  termination  of  the  imprisonment  to  which  such  person  shall  have 
been  sentenced,  at  the  time  of  such  attempt. 

S  24.  Every  person  lawfully  imprisoned  in  a  county  jail,  for  any  ib.  bywi. 
cause  whatever,  who  shall  forcibly  break  the  prison,  with  intent  toe^omyl^i*^ 
escape  therefrom,  or  who  shall  attempt,  by  any  force  or  violence,  to 
escape  from  such  prison,  although  no  escape  be  efiected,  shall,  upon 
conviction,  be  punished  by  imprisonment  in  a  county  jail  not  exceed- 
ing one  year. 

(41)  I  R.  L.  p.  411,  §  16.    (42)  n>.  §  Iff. 
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[PIKT  IT. 


Bending,  Itc 

acceMMurica  to 
duelf. 


OflTonderi  to 
tMtify. 


XMtqtfalifiea- 
tioo  for  of- 
floo. 


iDhabitanta 

ipvinf  chal- 
enges,  4c«. 
out  of  tlio 
■tale. 


OF  OFFENCES  AGAINST  THE  PUBLIC  PEACE  AND  PUBLIC  MORALS, 
AND  OTHER  MISCELLANEOUS  OFFENCES,  PUNISHABLE  BY  IMPRI- 
SONMENT IN  A  STATE  PRISON. 

AttT.  1. — Of  duelling,  Rnd  cballengM  to  fight. 
Art.  2. — Of  unlawful  tnarriages,  and  of  incest. 

Art.  3. — Of  ofiences  against  public  decency ;  of  malicious  miscliief,  and  of  oilier  ciimci, 
not  before  enumerated. 

ARTICLK  FIRST« 

0/  DueUingj  and  Challenges  to  fight 

8cc.  1.  Panishment  for  fighting  duels. 

2.  Sending,  cariyiug,  k^.  Ah«Uenges,  and  accessaries  to  dueb,  how  poaitlMd. 

8.  Offenders  compeUed  to  testify  agunst  each  other. 

4.  Fighting  a  da^  to  disqualify  for  offices. 

6  &  6.  Proceedings  against  inhabitants  sendiqg  challeagee,  &c.  out  of  th»  itite^ 

7.  Former  conriction  or  acquittal  may  be  pleaded. 

S  1.  Every  person  who  shall  fight  a  duel  with  any  deadly  weapon, 
although  no  death  ensue,  shall,  upon  conviction,  be  punished  by  im- 
prisonment in  a  state  prison  for  a  term  not  exceeding  ten  years. 

S  2.  Every  person  who  shall  challenge  another  to  fight  sucb  duel, 
or  who  shall  send  or  deliver  any  written  or  verbal  message,  parportiif 
or  intended  to  be  such  challenge ;  or  who  shall  accept  any  such  chat 
lenge  or  message ;  or  who  shall  knowingly  carry  or  deliver  any  such 
challenge  or  message ;  or  who  shall  be  present  at  the  time  of  fighting 
any  duel  with  deadly  weapons,  either  as  second,  aid  or  surgeon;  or 
who  shall  advise  or  give  any  countenance  or  assistance  to  such  duel; 
shall,  upon  conviction,  be  punished  by  imprisonment  in  a  state  pruon 
for  a  term  not  exceeding  seven  years.  ^' 

S  3.  Every  person  ofiending  against  either  of  the  provisions  in  the 
two  last  sections,  shall  be  a  competent  witness  against  any  other  pe^ 
son  ofiending  in  the  same  transaction,  and  may  be  compelled  to  ap- 
l>ear  and  give  evidence  before  any  grand  jury  or  in  any  court,  in  the 
same  manner  as  other  persons ;  but  the  testimony  so  given,  shall  not 
be  used  in  any  prosecution  or  proceeding,  civil  or  criminal,  against  the 
person  so  testifying. 

S  4.  Every  person  convicted  of  a  violation  of  the  first  section  of 
this  Title,  shall  be  incapable  of  holding  or  being  elected  or  appointed 
to,  any  ofiice,  place  or  post  of  trust  or  emolument,  civil  or  military) 
under  the  constitution  and  laws  of  this  state.^^ 

S  5.  If  any  inhabitant  of  this  state,  shall  leave  the  same,  for  the 
purpose  of  eluding  the  operation  of  the  provisions  herein  c(mtained 
respecting  duelling,  or  challenges  to  fight,  with  the  intent  of  giTioj 
or  receiving  any  challenge  herein  prohibited,  or  of  aiding  or  abetting  ib 
giving  or  receiving  such  challenge,  and  shall  give  or  receive  a&y  SQ^ 
challenge,  or  shall  aid  and  abet  in  giving  and  receiving  the  same, 


(4S)  Laws  of  1828,  p.  4B1,  §  2.    (44)  Uwa  of  1817,  p.  8,  §  L 
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without  this  state,  he  shall  be  deemed  as  guilty,  and  shall  be  sulgect  to   art.  % 
the  like  punishment,  as  if  the  offence  had  been  committed  within  this  '*^'*^^^^^ 
state." 

S  6.  Every  such  offender  specified  in  the  last  section,  may  be  in-  piu««^triai. 
dieted  and  brought  to  trial  in  any  county  of  this  state,  which  shall  be 
designated  by  the  governor  for  that  purpose,  and  where,  in  his  opinion, 
the  evidence  can  be  most  conveniently  obtained  and  produced.^^ 

St.  Every  such  offender  may  plead  a  former  conviction  or  ac- f'ormer mr- 
quittal  for  the  same  offence,  m  another  state  or  country ;  and  if  such 
plea  be  admitted  or  established,  it  shall  be  a  bar  to  any  further  or  other 
proceedings  against  such  person,  for  the  same  offence. 

ART1CI.B  SECOlfB. 

Ofufdawfal  Marriages,  and  of  Incest 

Sec.  8  &  9.  Bigamy;  omm  excepted;  its  pimifhineiit. 

10.  When  indictment  may  be  found  and  trial  had. 

11.  Punishment  for  single  persons  manying  hosband,  fte.  of  anofliter. 

12.  Punishment  for  incest. 

S  8.  Every  person  having  a  husband  or  wife  living,  who  shall  mar-  Bigamy;  its 
ry  any  other  person,  whether  married  or  single,  shall,  except  in  the  p^**^"*"' 
cases  specified  in  the  next  section,  be  adjudged  guilty  of  bigamy ; 
and  upon  conviction  shall  be  punished  by  imprisonment  in  a  state  pri- 
son for  a  term  not  exceeding  five  years. 

S  9.  The  last  section  shall  not  extend  to  the  following  persons  or  cmiejcoopt. 
cases:  •*• 

1.  To  any  person  by  reason  of  any  former  marriage,  whose  hus- 
band or  wife,  by  such  marriage,  shall  have  been  absent  for  five  suc- 
cessive years,  without  being  known  to  such  person,  within  that  time, 
to  be  living:  nor, 

2.  To.any  person,  by  reason  of  any  former  marriage,  whose  hus- 
band or  wife  by  such  marriage,  shall  have  absented  himself  or  her- 
self fi>om  his  wife  or  her  husband,  and  shall  have  been  continually  re- 
maining without  the  United  States,  for  the  space  of  five  years  to- 
gether: nor, 

a.  To  any  person  by  reason  of  any  former  marriage,  which  shall 
have  been  dissolved  by  the  decree  of  a  competent  court,  for  some 
cause  other  than  the  adultery  of  such  person :  nor, 

4.  To  any  person,  by  reason  of  any  former  marriage,  which  shall 
have  been  pronounced  void  by  the  sentence  or  decree  of  a  competent 
court,  on  the  ground  of  the  nullity  of  the  marriage  contract :  nor, 

6.  To  any  person  by  reason  of  any  former  marriage  contracted  by 
such  person  within  the  age  of  legal  consent,  and  which  shall  have 
been  annulled  by  the  decree  of  a  competent  court :  nor, 

«.  To  any  person  by  reason  of  any  former  marriage  with  a  husband 
or  wife  who  shall  have  been  sentenced  to  imprisonment  for  life.^* 

(45)  Laws  of  18I6»  p.  4»§  5.    (48)  1  R.  L.  p.  112;  lb.  411,  §  17;  2  R.  L.  p.  196,  §  4. 


688  REVISED  STATUTES  (»*  [past  it. 

TITLE  5.  ^  10.  An  indictment  may  be  found  against  any  person  for  a  second, 
^J^^^Ci^  ^^^  ^^  other  marriage  herein  prohibited,  in  the  coonty  in  whid&8U€h 
trial,  ac      person  shall  be  apprehended,  and  the  like  proceedings,  trial,  judgment 

and  conviction  may  be  had  in  such  county,  as  if  the  offence  had  been 

committed  therein.^^ 

singtopeiw  S  11.  If  any  unmarried  person  shall,  knowingly,  marry  the  hi»- 
iw  wife,  ^.  band  or  wife  of  another,  in  any  case  in  which  such  husband  or  wife 
wouU  be  punishable  according  to  the  foregoing  provisions,  such  per- 
8(Mi,  upon  conviction,  shall  be  imprisoned  in  a  state  prison  not  mm 
than  five  years,  or  in  a  county  jail  not  more  than  one  year^  or  shall  be 
fined  not  more  than  five  hundred  dollars,  or  shall  be  subject  to  both 
such  fine  and  imprisonment,  in  the  discretion  of  the  court 

iMMt.  S  12.  Persons  being  within  the  degrees  of  consanguinity,  within 

which  marriages  are  declared  by  law  to  be  incestuous  and  void,  who 
shall  intermarry  with  each  other,  or  who  shall  commit  adultery  or 
fornication  with  each  other,  shall,  upon  conviction,  be  punished  bj 
imprisonment  in  a  state  prison  for  a  term  not  exceeding  ten  years. 

ABTICI.E  THIRD. 

Of  Offences  against  Public  Decency ;  of  Malicious  MiseU^j 
and  of  other  crimes^  not  before  enumercUed, 

Ssc.  18.  Remoring  dead  bodies  from  graves. 
14.  Porchaiing  bodies  so  rcmoTed. 
16.  Opening  graves  with  certain  intents,  how  ponished. 
16.  Administering  or  exposing  poison  to  cattle,  &e. 
17  &  18.  Punishment  for  compounding,  &c.  offences. 

19.  Convietion  of  principal  not  necessary  to  be  proved. 

20.  Punishment  for  crime  against  nature. 

VMatiog  Uie     S  li.  Evory  person  who  shall  remove  the  dead  body  of  any  humaD 
'™^**         being  from  the  grave  or  other  place  of  interment,  for  the  purpose  of 
selling  the  same,  or  for  the  purpose  of  dissection,  or  from  mere  wan- 
tonness, shall,  upon  conviction,  be  punished  by  imprisonment  in  a 
state  prison  not  exceeding  five  years,  or  in  a  county  jail  not  exceeding 
one  year,  or  by  a  fine  not  exceeding  five  hundred  dollars,. or  by  botk 
such  fine  and  imprisonment.^^ 
Purchasing        S  14.  Evory  person  who  shall  purchase  or  receive  the  dead  body 
SUSJS.'*"     of  any  human  being,  knowing  the  same  to  have  been  disinterred  con- 
trary to  the  provisions  of  the  preceding  section,  shall,  npon  conviction, 
be  subject  to  the  punishment  in  the  said  section  specified. 

opraing  5  IS.  Every  person  who  shall  open  a  grave  or  other  place  of  Id- 

*'****'        torment,  with  intent, 

1.  To  remove  the  dead  body  of  any  human  being,  for  the  purpose 
of  selling  the  same,  or  for  the  purpose  of  dissection :  or, 

2.  To  steal  the  coffin  or  any  part  tliereof,  or  the  vestments  or  other 
articles  interred  with  any  dead  body, 


(47)  1.  R.  L.  p.  113.    (4S)  Laws  of  1S19,  p.  279,  §  1. 
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Shall,  upon  conviction^  be  punished  by  imprisonment  in  a  st^te  pri-  'nTi.E6. 
son  not  exceeding  two  years,  or  in  a  county  jail  not  exceeding  six  ^"^^^^"^^ 
months,  or  by  fine  not  exceeding  two  hundred  and  fifty  dollars,  or  by 
both  such  fine  and  imprisonment. 

S  16.  Every  person  who  shall  wilfully  administer  any  poison  to  Ex]H^wg 
any  horse,  cattle  or  sheep,  or  shall  maliciously  expose  any  poisonous  ue|'£l^''^"^ 
subs^ce,  with  intent  that  the  same  should  be  taken  or  swallowed  by 
any  horse,  cattle  or  sheep,  shall,  upon  conviction,  be  punished  by  im- 
prisonment in  a  state  prison  not  exceeding  three  years,  or  in  a  coun- 
ty jail  not  exceeding  one  year,  or  by  a  fine  not  exceeding  two  hundred 
and  fiifty  dollars,  or  by  both  such  fine  and  imprisonment 

S  17,,  Every  person  having  a  knowledge  of  the  actual  commission  cmnpoond 
of  any  oflfence  punishable  by  death,  or  by  imprisonment  in  a  state  pri-  ufo  os^. 
son  for  life,  who  shall  take  any  money,  or  property  of  another,  or  any 
gratuity  or  reward,  or  any  engagement  or  promise  therefor,  upon  any 
agreement  or  understanding,  express  or  implied,  to  compound  or  con- 
ceal any  such  crime,  or  to  abstain  from  any  prosecution  therefor,  or 
to  witUhold  any  evidence  thereof,  shall,  upon  conviction,  be  punished 
by  imprisonment  in  a  state  prison  not  exceeding  five  years,  or  in  a 
county  jail  not  exceeding  one  year. 

S  18.  Every  person  having  a  knowledge  of  the  actual  commission  ib.  certain 
of  any  oflfence  punishable  by  imprisonment  in  a  state  prison  for  any  *•****""* 
other  term  than  for  life,  who  shall  take  any  money,  or  property  of 
another,  or  any  gratuity  or  reward,  or  any  engagement  or  promise 
therefor,  upon  any  agreement  or  understanding,  express  or  implied, 
to  compound  or  conceal  any  such  crime,  or  to  abstain  from  any  prose- 
cution therefor,  or  to  withhold  any  evidence  thereof,  shall,  upon  con- 
viction, be  punished  by  imprisonment  in  a  state  prison  not  exceeding 
three  years,  or  in  a  county  jail  not  exceeding  six  months. 

S  19.  Upcm  the  trial  of  any  indictment  for  any  ofience  specified  in  proofoniriai. 
the  two  last  sections,  it  shall  not  be  necessary  to  prove  the  conviction 
of  any  ofiender,  for  the  ofience  in  relation  to  which  any  agreement  or 
understanding  therein  prohibited,  shall  have  been  made. 

S  20.  Every  person  who  shall  be  convicted  of  the  detestable  and  crineaciiMt 
abominable  crime  against  nature,  committed  with  mankind  or  with  a 
beast,  shall  be  punished  by  imprisonment  in  a  state  prison  for  a  term 
not  more  tiian  ten  years.^^ 


TITLE  VI. 

OF  OFFENCES  PUinSHABLE  BY  IMPRISONMENT  IN  A   COUNTY  JAIL, 

AND  BY  FINES. 

Ssc.  1.  Pamshinent  for  petit  larceny. 
2.  Attempt  to  extort  by  threatf. 

(40)  IR.  L.p.408,§8. 
VOL.  II.  87 
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TITLE  6.  Sec.  3.  Parties  and  priTiet  to  (nuidiilent  conyejanccs,  how  piujiihwi 

y^p>y^^^  4.  InsolTent  debton  concealing  estate,  &c. 

6.  Taking  coBTejmee  of  landa,  fce.  in  rait. 

6.  Buying  or  selling  landf,  when  grantor  ont  of  poaaeaaiaik. 

7.  Two  last  sections  not  to  apply  to  certain  mortgages. 
9.  Conspineies  defined;  pnnishnent. 

9.  No  other  conspineies  ^ponishaUe  criminally. 

10.  Overt  acts  necessary  in  certain  cimspiraciet. 

11.  Offioers,  Jte.  arresting,  Ike.  nnder  pretence  of  anthoriiy. 

12.  Compounding,  &c.  misdemeanors  or  foifeitorea. 

13.  lUcing,  &c.  within  a  mile  of  any  court. 

14.  Criminal  contempts,  punishable. 

Iff.  Malicious  trespass  and  seyeriag  firom  the  soil. 

16.  Attempts  to  influence  improperly,  jurors,  arbitrators,  &c. 

17.  Punishment  of  jurors  for  improper  conduct. 

18.  In^ffoper  conduct  in  drawing  or  certifying  jurors. 

19.  Voting  more  than  once  at  same  election. 

20.  Posting,  &c.  for  not  fighting  duds. 

21.  Administering  medicine  to  produce  abortion. 

22.  Physicians  and  others,  when  intojdcated,  prescribing  medicines- 

28.  Punishment  for  selling,  ftc.  certain  poisons,  without  labelling. 

24.  Negligence  in  lading  Tesselsylfcc. 

25.  Creating  excess  of  steam  in  steam-boats. 
26. '  Maiming  and  cruelty  to  animals. 

27.  Opening,  &,c.  sealed  letters. 

28  Publishing  the  contents  of  letters  so  opened,  &c, 

29.  Two  last  sections  not  to  apply  to  certain  cases. 
.  80.  Maliciously  destroying  bridges  and  gates. 

81.  Maliciously  destroying  mill  dams,  &c. 

32:  Remoring,  altering,  &c.  monmnents,  he.  in  boundaries. 

88.  Destroying,  defiicing,  fcc.  mile-ttones,  guide-boards,  9tt. 
84.  Punishment  of  auctioneers  for  not  making  certain  reports. 
85, 86  &  37.  Sales  and  purchases  of  offices  forbidden,  ftc. 

88J  Wilful  neglect  by  public  officers  of  their  duties,  how  punished. 

89.  Doing  acts  prohibited  by  law,  misdemeanors. 

40.  Punishment  on  conyiction  for  misdemeanor. 

41.  Imprisonment  in  solitary  cells,  authorised. 

peui  larceny.  S  1-  Evciy  pefsoii  who  shall  be  convicted  of  stealing,  taking  and 
carrying  away  the  personal  property  of  another,  of  the  value  of  twen- 
ty-five'dollars  or  under,  shall  be  adjudged  guilty  of  petit  larceny,  and 
^all  be  punished  by  imprisonment  in  a  county  jail  not  exceeding  six 
months,  or  by  fine  not  exceeding  one  hundred  dollars,  o?  by  both  such 
fine  and  imprisonment*^^ 

3  2,  Every  person  who  shall  either  verbally,  or  by  written  or 
printed  communication,  threaten  to  accuse  another  of  any  ofllence, 
with  intent  thereby  to  extort  any  property,  or  any  pecuniary  benefit 
whatever,  shall,  upon  conviction,  be  adjudged  guilty  of  a  mi»lemean- 
or,  and  punished  as  herein  after  prescribed. 


Attempt  t«i 
extort. 


Parlies,  &c 
ronrey 


„„«.  -...  S  ^"  Every  person  being  a  party  to  any  conveyance  or  assignment 
nreyinSJ.  ^^  ^^7  ^^tato  or  interest  in  lands,  goods  or  thinjjs  in  action,  or  of  any 
rents  or  profits  issuing  therefrom,  or  to  any  charge  on  any  such  estate, 
interest,  rents  or  profits,  made  or  created  with  intent  to  defraud  prior 
or  subsequent  purchasers,  or  to  hinder,  delay,  or  defiraud  creditors  or 
other  persons ;  and  every  person  being  privy  to,  or  knowing  of,  such 
conveyance,  assignment  or  charge,  who  shall  willingly  put  the  same 

^■■^^^    I  ■  ■     ■  — ^M^-.^^  M■^^■ll■■■■  _.  -  -I-  I  II.  I     .    I     I        r   ^     ■    m  r  r   mm 1 1 

(60)  Laws  of  1617»  p.  815,  §  11;  I  R.  L.  p.  410,  §  10. 
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in  use,  as  having  been  made  in  good  faith ;  shall,  upon  conviction,  title  8. 
be  adjudged  guilty  of  a  misdemeanor/'   '  v^^rvi^ 

S  4.  If  any  insolvent  debtor,  who  shall  apply  for  a  discharge  from  coneeaiinc 
his  debts,  under  the  provisions  of  the  third  Article  of  the  second  Title  MwLnt'debt 
of  the  fifth  Chapter  of  the  Second  Part  of  the  Revised  Statutes ;  or  ~ 
who  shall  apply  for  the  exoneration  of  his  person  from  imprisonment, 
under  the  provisions  of  the  fifth  Article  of  the  aforesaid  Title ;  or  who 
shall  apply  for  a  discharge  from  imprisonment,  under  the  sixth  Arti- 
cle of  the  before  mentioned  Title ;  shall  wilfully, 

1  •  Conceal  any  part  of  his  estate  or  effects,  or  any  books  or  writings 
relative  thereto,  ei&er  before  or  after  the  execution  of  any  assignment, 
as  provided  in  the  said  Articles :  or, 

2.  Conceal,  and  not  disclose  to  the  court  or  officer  before  whom  his 
petition  may  be  pending,  any  debts  or  demands  which  he  shall  have 
collected,  or  any  transfer  of  his  real  or  personal  estate  which  he  may 
have  made,  after  presenting  to  such  court  or  officer  a  schedule  of  his  - 
estate: 

Such  debtor  shall,  upon  conviction,  be  adjudged  guilty  of  a  misde- 
meanor.^ 

$  5.  If  any  officer,  judicial  or  ministerial,  or  other  person,  shall  soyiac  land* 
take  any  conveyance  of  any  lands  or  tenements,  or  of  any  interest  or  "  "^ 
estate  therein,  from  any  person  not  being  in  the  possession  thereof, 
while  such  lands  or  tenements  shall  be  the  subject  of  controversy 
by  suit  in  any  court,  knowing  the  pendency  of  such  suit,  and  that  the 
grantor  was  not  in  possession  of  such  lands  or  tenements ;  he  shall, 
upon  conviction,  be  deemed  guilty  of  a  misdemeanor,'^' 

S  6.  No  person  shall  buy  or  sell,  or  in  any  manner  procure,  or  make  ^^^  ^j,^„ 
or  take  any  promise  or  covenant  to  convey,  any  pretended  right  or  title  Jl^Jli'ion'"'^ 
to  any  lands  or  tenements,  unless  the  grantor  thereof,  or  the  person  ma- 
king such  promise  or  covenant,  shall  have  been  in  possession,  or  h& 
and  those  by  whom  he  claims  shall  have  been  in  possession  of  the 
same,  or  of  the  reversion  or  remainder  thereof,  or  have  taken  the  rents 
tod  profits  thereof,  for  the  space  of  one  year  before  such  grant,  con- 
veyhnce,  sale,  promise  or  covenant  made ;  and  every  person  violating 
this  provision,  shall  be  deemed  guilty  of  a  misdemeanor.^ 

S  7.  The  two  last  preceding  sections  shall  not  apply  to  any  mort-Twoia«ii«; 
gage  executed  by  a  person  not  in  possession  of  lands,  allowed  by  the  ^JS*****^*" 
provisions  of  the  first  Chapter  of  the  Second  Part  of  the  Revised  Sta-  rsMvoi.i,p. 
tutes,  nor  to  any  conveyance  of  lands  and  tenements  to  any  person  in  '  '  ^ 
the  lawful  possession  thereof. 

S  8.  If  two  or  more  persons  shall  conspire,  either,  Sj"^*™^' 

1.  To  commit  any  o£fence :  or, 

(n)lR.L.p.76»§4.    (52)  Lawa  of  1819, p.  117.  §5.    (58)  1  R.  L. p.  172,  § 2. 
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TITLE  8.  2.  Fakely  and  maliciously  to  indict  another  fi>r  any  oSence,  or  to 
^^^>^^^  procure  another  to  be  charged  or  arrested  for  any  sudi  offence :  or, 

8.  Falsely  to  move  or  maintain  any  suit :  or, 

4.  To  cheat  and  defraud  any  person  of  any  property  by  any  means 
which  are  in  themselves  criminal :  or, 

6.  To  cheat  and  defraud  any  person  of  any  property,  by  any  means 
which,  if  executed,  would  amount  to  a  cheat,  or  to  obtaining  money 
or  property  by  false  pretences :  or, 

6.  To  commit  any  act  injurious  to  the  public  health,  to  public  mo- 
rals, or  to  trade  or  commerce ;  or  for  the  perversion  or  obstruction  of 
justice  or  the  due  administration  of  the  laws  : 

They  shall  be  deemed  guilty  of  a  misdemeanor.'^ 

AH  other*  a-     $  9.  No  couspiracies,  other  than  such  as  are  enumerated  in  tbe 
last  section,  are  punishable  criminally. 

oveH  aetf ,       S  10.  No  agreement,  except  to  commit  a  felony  upon  the  person  of 
w  »n  nceoi-  ^^q^j^^^^  qj.  iq  commit  arsou  or  burglary,  shall  be  doomed  a  conspiracy, 
unless  some  act  beside  such  agreement,  be  done  to  effect  the  object 
thereof,  by  one  or  more  of  the  parties  to  such  agreement. 

Fou  ini|>ri.  $  1 1.  If  auy  sheriff  or  other  officer,  or  any  person  pretending  to  be 
1.7'officen,  ^'  an  officer,  shall,  under  the  pretence  or  colour  of  any  process  or  other 
legal  authority,  arrest  any  person,  'or  detain  him  against  his  will,  or 
seize  or  levy  upon  any  property,  or  dispossess  any  one  of  any  lands 
or  tenements,  without  due  and  legal  process  or  other  lawful  authority 
therefor ;  he  shall,  upon  conviction,  be  adjudged  guilty  of  a  misde- 
meanor, and  shall  be  punished  as  herein  after  prescribed.^^ 

Cumpouod-  S  12.  Every  person  having  a  knowledge  of  the  actual  commisaoD 
dom««^'.  Ti^  of  any  offence,  punishable  by  imprisonment  in  a  county  jail,  or  l^  fine, 
or  of  any  misdemeanor  or  violation  of  ^ny  statute  for  which  any  pe- 
cuniary or  other  penalty  or  forfeiture  is  or  shall  be  prescribed,  who 
shall  take  any  money,  property,  gratuity  or  reward,  or  any  engage- 
ment or  promise  therefor,  upon  any  agreement  or  understanding,  ex- 
press or  implied,  to  compound  or  conceal  any  such  offence  or  misde- 
meanor, or  to  abstain  from  any  prosecution  therefor,  or  to  withhold 
any  evidence  thereof;  shall,  upon  conviction,  be  adjudged  guilty  of  a 
misdemeanor,  and  shall  be  punished  as  herein  after  prescribed.'^ 

Rtcinf,  t«.j      S  13.  Every  person  who  shall  be  concerned  in  any  racing,  ron- 

i>iacM.        ning,  or  other  trial  of  speed,  between  any  horses  or  other  animals, 

within  one  mile  of  the  place  where  any  court  shall  be  actually  sitting, 

shall,  upon  conviction,  be  adjudged  guilty  of  a  misdemeanor,  and  shall 

be  punished  as  herein  after  prescribed.^'' 

Criminal  con.     ^  14.  Evory  porsou  who  shall  be  guilty  of  any  criminal  contempt, 

[Sm  anio.  p.  enumerated  in  the  second  Title  of  the  third  Chapter  of  the  Third 

^  ^  Part  of  the  Revised  Statutes,  shall  be  liable  to  indictment  therefor  as 

(64)lR.L.p.  I73,§8.    (66)  lb.  p.  82,  §  10.    (56)  Ib..p.  101,  §  8  &  9.    (ST)  ft.  p.  2a^3«' 
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a  mii^ioeanor ;  and  upon  conviction,  shall  be  punished  as  herein  af-  I'itle  o. 
ter  prescribed.  v.^V'W/ 

5  15.  Every  person  who  shall  wilfully  commit  any  trespass,  by,     Mniidout 

1.  Cutting  down  or  destroying  any  kind  of  wood  or  timber  stand-  ^ "''"'' 
ing  or  growing  upon  the  lands  of  any  other,  or  upon  lands  belonging 

to  the  people  of  this  state :  or, 

2.  Carrying  away  any  kind  of  wood  or  timber  that  may  have  been 
cut  down,  and  that  may  be  lying  on  such  lands :  or, 

s.  Maliciously  cutting  down,  lopping,  girdling,  or  otherwise  in- 
juring, any  fruit  or  ornamental  or  shade  tree  :  or, 

4.  Maliciously  severing  from  the  freehold  any  produce  thereof,  or 
any 'thing  attached  thereto :  or, 

6.  Severing  and  carrying  away  from  any  freehold,  any  property  or 
thing  attached  thereto,  of  the  value  of  twenty-five  dollars  or  less,  un- 
der such  circumstances  as  would  render  the  trespass  a  larceny  if  the 
thing  so  severed  or  carried  away  was  personal  property : 

Shall,  upon  conviction,  be  adjudged  guilty  of  a  misdemeanor,  and 
shall  be  punished  by  imprisonment  in  a  county  jail  not  exceeding  six 
months,  or  by  a  fine  not  exceeding  one  hundred  and  fifty  dollars,  or 
by  both  such  fine  and  imprisonment/® 

S  16.  Every  person  who  shall  attempt  improperly  to  influence  Attemptjto 
any  juror  in  a  civil  or  criminal  case,  or  any  one  summoned  or  drawn  totl^v^ 
as  such  juror,  or  any  one  chosen  an  arbitrator  or  appointed  a  referee, 
in  relation  to  any  cause  or  matter  pending  in  the  court  for  which  such 
juror  shall  have  been  drawn  or  summoned,  or  pending  before  such  ar- 
bitrator or  such  referee ;  shall,  upon  conviction,  be  adjudged  guilty  of 
a  misdemeanor,  and  shall  be  punished  as  herein  after  directed. 

S  17.  If  any  person  drawn,  summoned  or  sworn  as  a  juror  in  any  ini|iroi>«r 
case,  shall  make  any  promise  or  agreement  to  give  a  verdict  for  or  jur»'«- 
against  any  person  accused  of  any  ofience,  or  for  or  against  any  party 
to  a  civil  suit :  or  shall  receive  any  paper,  evidence  or  information 
from  any  one  in  relation  to  any  matter  or  cause  for  the  trial  of  which 
he  shall  be  sworn,  without  the  authority  of  the  court  or  officer  before 
whom  such  juror  shall  have  been  summoned,  and  without  immediate- 
ly disclosing  the  same  to  such  court  or  officer ;  he  shall,  upon  convic- 
tion, be  adjudged  guilty  of  a  misdemeanor. 

S  18.  If  any  person  whose  duty  it  shall  be  to  assist  at  the  drawing  prtwirfrju- 
of  any  jurors  to  attend  any  court,  shall  designedly  put  or  consent  to'"'*' 
the  putting  upon  any  list  of  jurors  as  having  been  drawn,  any  name 
which  shall  not  have  been  drawn  for  that  purpose  in  the  manner  pre- 
scribed by  law ;  or  shall  omit  to  place  on  such  list,  any  name  that 
shall  have  been  drawn  in  the  manner  prescribed  by  law ;  or  shall 
sign  or  certify  any  list  of  jurors  as  having  been  drawn,  which  was  not 
drawn  according  to  law ;  or  shall  be  guilty  of  any  other  unfair,  par- 

"  (68)  1  R.  L.  p.  526,  §  28. 
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TITLE  e.  tial  or  improper  conduct^  in  the  drawing  of  any  sudi  list  of  jurors ;  lie 
^'^'"^^'^  shall,  upon^conyiction,  be  adjudged  guilty  of  a  misdemeanQr. 

votir.fr  Rt         S  19.  If  any  person  shall,  at  the  same  election,  yote  more  than 
more  than    onco  foT  tho  samo  candidate  for  the  same  office,  or  for  different  candi- 
dates for  the  same  office,  either  in  the  same  or  in  a  different  town  or 
ward,  he  shall,  upon  conviction,  be  adjudged  guilty  of  a  midemeanor. 

Potuof ,  ke.  S  20.  If  any  person  shall  post  another  for  not  fighting  a  duel,  or  for 
iDfdMiaf  not  sending  or  accepting  a  challenge  to  fight  a  duel,  forbidden  by 
law ;  or  shall,  in  writing  or  in  print,  use  any  reproachful  or  con- 
temptuous language  to  or  concerning  any  one,  for  not  sending  or  a^ 
cepting  a  challenge  to  fight  a  duel,  or  for  not  fighting  a  duel ;  he  diall, 
upon  conviction,  be  adjudged  guilty  of  a  misdemeanor. 

rroeurtiif  S  21.  Evory  person  who  shall  wilfully  administer  to  any  pregnant 
« ^  rtiorra,  ^quii^q^  ^^y  mediciuo,  drug,  substance  or  thing  whatever,  or  shall 
use  or  employ  any  instrument  or  other  means  whatever,  with  intent 
.thereby  to  procure  the  miscarriage  of  any  su^h  woman,  unless  the 
same  shall  have  been  necessary  to  preserve  the  life  of  such  woman, 
or  shall  have  been  advised  by  two  physicians  to  be  necessary  for  that 
purpose;  shall,  upon  conviction,  be  punished  by  imprisonment  ins 
county  jail  not  more  than  one  year,  or  by  a  fine  not  exceeding  five 
hundred  dollars,  or  by  both  such  fine  and  imprisonment. 

Prewnbins       S  22.  If  any  physician  or  other  person,  while  in  a  state  of  intoxi- 
hlioxUi'^  ^  cation,  shall  prescribe  any  poison,  drug  or  medicine,  to  another  person, 
'*"^'"'       which  shall  endanger  the  life  of  such  other,  he  shall,  upon  conviction, 
be  adjudged  guilty  of  a  misdemeanor. 

Ltbeiiinf  S  23.  Every  apothecary,  druggist  or  other  person,  who  shall  sell 
and  deliver  any  arsenic,  corrosive  sublimate,  prussic  acid,  or  anj 
other  substance  or  liquid  usually  denominated  poisonous,  without  hay- 
ing the  word  ^^  poison^'  written  or  printed  upon  a  label  attached  to  the 
phial,  box  or  parcel,  in  which  the  same  is  so  sold ;  or  who  shall  sell 
and  deliver  any  tartar  emetic,  without  having  the  true  name  thereof 
written  or  printed,  upon  a  label  attached  to  the  phial,  box  or  parcel, 
containing  the  same ;  shall,  upon  conviction,  be  adjudged  guilty  of  a 
misdemeanor,  and  shall  be  punished  by  a  fine  not  exceeding  onehnn- 
dred  dollars. 

wegii^ciice  S  24.  Every  person  navigating  any  boat  or  vessel  for  gain,  who 
jMis*'*!?  "^'^  shall  wilfully  receive  so  many  passengers,  or  such  a  quantity  of  other 
lading,  on  board  such  boat  or  vessel,  that  by  means  thereof  such  boat 
or  vessel  shall  sink  or  overset,  and  the  life  of  any  human  being  A^ 
be  endangered  thereby  ;  shall,  upon  conviction,  be  adjudged  guilty  oi 
a  misdemeanor. 

Sf'l'ofir*"'     ^  ^^'  If  ^®  captain,  or  any  other  person  having  charge  of  a  steam- 

f.oau.         boat  used  for  the  conveyance  of  passengers ;  or  if  the  engineer  or  other 

person  having  charge  of  the  boiler  of  such  boat  or  of  any  apparatus 
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therein  for  the  generation  of  steam,  shall^^fipom  ignorance,  or  gross  title  6. 
neglect,  or  for  the  purpose  of  excelling  any  other  boat  in  speed,  ere-  ^-^"^^^^^ 
ate  or  allow  to  be  created,  such  an  undue  quantity  of  steam,  as  to 
burst  or  break  the  boiler  or  other  apparatus  in  which  such  steam  shall 
be  generated,  or  any  apparatus  or  machinery  connected  therewith,  by 
which  bursting  or  ^breaking,  human  life  shall  be  endangered,  every 
such  captlain,  engineer  or  other  person,  shall  be  adjudged  guilty  of  a 
misdemeanor. 

S  26.  Eyery  person  who  shall  maliciously  kill,  maim  or  wound  ^^^*^ 
any  horse,  ox  or  other  cattle,  or  any  sheep,  belonging  to  another,  or 
shall  maliciously  and  cruelly  be^t  or  torture  any  such  animal,  whether 
belonging  to  him&ielf  or  another,  shall,  upon  conviction,  be  adjudged 
guilty  of  a  misdemeanor. 

S  27.  If  any  person  shall  wilfully  open,  or  read,  or  cause  to  be  ^^"i'  ^' 
read,  any  sealed  letter,  not  addressed  to  himself,  without  being  au- 
thorised so  to  do,  either  by  the  writer  of  such  letter,  or  by  the  person 
to  whom  it  shall  be  addressed,  he  shall,  upon  conviction,  be  adjudged 
guilty  of  a  misdemeanor,  and  shall  be  punished  by  a  fine  not  exceed- 
ing one  hundred  dollars,  or  by  imprisonment  not  exceeding  one  month. 

S  28.  Whoever  shall  maliciously  publish  the  whole  or  any  part  of  pubiMhtof 
such  letter,  without  the  authority  of  the  writer  thereof,  or  of  the  per-  **'*""■*«"*• 
son  to  whom  the  same  shall  be  addressed,  knowing  the  same  to  have 
been  so  opened,  shall,  upon  conviction,  be  adjudged  guilty  of  a  mis* 
demeanor,  and  punished  as  prescribed  in  the  last  section. 

S  29.  The  two  last  sections  shall  not  extend  to  any  breaking  open  TwoiMt 
of  letters,  which  shall  be  ppnishable  by  the  laws  of  the  United  States.  iSJU!"*  '^^^ 

S  so.  Every  person  who  shall  wilfully  or  maliciously  destroy  any  Dectroyim 
public  or  toll  bridge,  or  any  turnpike  gate,  shall,  upon  conviction,  be  g^tn, 
adjudged  guilty  of  a  misdemeanor. 

S  31.  Every  person  who  shall  unlawfully  and  wilfully,  or  mali- Destroying 
ciously  destroy  any  mill  dam,  or  other  dam  erected  to  create  hydrau-  £L  '^^^ 
lie  power,  or  any  embankment  necessary  for  the  support  of  such  dam^ 
or  shall  wilfully  or  maliciously  make,  or  cause  to  be  made,  any  aper- 
ture in  such  dam  or  embankment,  with  the  intent  to  destroy  the  same, 
shall,  upon  conviction,  be  adjudged  guilty  of  a  misdemeanor. 

S  32.  Every  person  who  shall,  iSinu^"' 

1.  Wilfully  or  maliciously  remove  any  monuments  of  stone,  wood  ^»«Mtai»««- 
or  other  durable  material,  erected  for  the  purpose  of  designating  the 
corner,  or  any  other  point,  in  the  boundary  of  any  lot  or  tract  of  land : 

or, 

2.  Shall  wilfully  and  maFiciously  deface,  or  alter  the  marks  upon 
any  tree,  post  or  other  monument,  made  for  the  purpose  of  designat- 
ing any  point,  course  or  line,  in  the  boundary  of  any  lot  or  tract  of 
land:  or, 
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TITLE  6.       3.  Shall  wilfully  and  malicioualy  cut  down  or  remove  any  tree 
^^^^'"^^  upon  which  any  such  marks  shall  be  made,  for  such  purpose,  with 
the  intent  to  destroy  such  marks, 

Shall,  upon  conviction,  be  adjudged  guilty  of  a  misdemeanor* 

III.  mUe-  S  SS.  Every  person  who  shall  wilfully  or  maliciously,  break,  de> 

b^Si^^Su.^  stroy  or  remove  any  mile-stone,  mile-board,  or  guide-board,  erected 
upon  any  public  highway  or  turnpike,  or  shall  wilfully  or  malicious- 
ly deface  or  alter  any  inscription  upon  such  stone  or  board,  shall,  up- 
on conviction,  be  adjudged  guilty  of  a  misdemeanor,  and  shall  be  pu- 
nished by  imprisonment  in  a  county  jail  not  exceeding  three  months, 
or  by  a  fine  not  exceeding  fifty  dollars,  or  by  both  such  fine  and  im- 
prisonment. 

cwrtain  re-       S  34.  Every  auctioneer,  who  shall  wilfully  neglect  to  make  any 
ti^Mws/"''  report,  required  to  be  made  to  the  comptroller  of  this  state,  by  tl^ 
thirteenth  Article  of  the  second  Title  of  the  seventeenth  Chapter  of 
(seo  vol.  1,  the  First  Part  of  the  Revised  Statutes,  in  addition  to  any  pecuniary 
W] '        penalty  imposed  by  law  for  any^such  neglect,  shall,  upon  conviction, 
be  adjudged  guilty  of  a  misdemeanor,  and  in  addition  to  any  other 
punishment  prescribed  by  law,  shall  be  subject  to  a  fine  not  exceed- 
ing one  thousand  dollars. 

Selling  offi-       S  35.  Every  person  holding  or  exercising  any  office  under  the 
*^  laws  or  constitution  of  this  state,  who  shall,  for  any  reward  or  gratui- 

ty, paid  or  agreed  to  be  'paid,  grant  to  another  the  right  or  authority 
to  discharge  any  of  the  duties  of  such  office,  shall,  upon  conviction, 
be  deemed  guilty  of  a  misdemeanor,  and  in  addition  to  other  punish- 
ments herein  prescribed,  shall  forfeit  bis  office,  and  be  forever  disabled 
fi-om  holding  such  office.'^* 

Buying  otB-  g  36.  Evcry  person  who  shall  give,  or  make  any  agreement  to 
give,  any  gratuity  or  reward,  in  consideration  of  any  such  grant  or 
deputation,  shall,  upon  conviction,  be  deemed  guilty  of  a  misdemea- 
nor.   . 

DinMiiationt,  S  37.  Every  grant  or  deputation  made  contrary  to  the  foregoing 
provisions,  shall  be  void ;  but  all  official  acts  done  before  a  convic- 
tion for  any  offence  prohibited  by  the  two  last  sections,  shall  be  valid. 

N<jj|ccto^y       $  38,  Where  any  duty  is  or  shall  be  enjoined  by  law,  upon  any 
ecr*.  public  officer,  or  upon  any  person  holding  any  public  trustor  employ- 

ment, every  wilful  neglect  to  perform  such  duty,  where  no  spec^ 
provision  shall  have  been  made  for  the  punishment  of  such  delinquen- 
cy, shall  be  a  misdemeanor,  punishable  as  herein  prescribed. 

miidom«M*^      S  39.  Where  the  performance  of  any  act  is  prohibited  by  any  sta- 
on.  tute,  and  no  penalty  for  the  violation  of  such  statute  is  imposed,  either 

in  the  same  section  containing  such  prohibition,  or  in  any  other  sec- 
tion or  statute,  the  doing  such  act  shall  be  deemed  a  misdemeanor. 

(69)  1 R.  L.  p.  loe,  §  I. 
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$  40.  Ererj  person  who  shall  be  convicted  of  any  misdemeanor,  title  7. 
the  punishment  of  which  is  not  prescribed  in  this  or  some  other  sta-  ^^y^^^ 
tute,  shall  be  punished  by  imprisonment  in  a  county  jail  not  exceed-  <«'  •»«•'« 
ing  one  year,  or  by  fine  not  exceeding  two  hundred  and  fifty  dollar?, 
or  by  both  such  fine  and  imprisonment. 

S  41.  The  court  befixre  which  any  person  shall  be  convicted,  of  J™^'"^"'** 
402  offence  punishable  by  imprisonment  in  a  county  jail,  may  sentence  ^^^^^ 
such  person  to  be  imprisoned  in  a  solitary  cell  in  such  jail,  if  any  such 
be  erected :  but  such  imprisonment  shall  in  no  case  exceed  thirty 
days  in  the  whole. 


TITLE  VII^ 

GENERAL  PROVISIONS  CONCERNING  CRIMES  AND  THEIR  PUNISH' 

MENT. 


Sbo.  1.  Gcaenl  jvrifdietiw  aitcmtiB  to  pimiih  for  ofiuMei. 
2.  Innae  peifoos,  not  to  be  tried  or  punisbed. 
8.  Punishments  for  Bttempting  to  commit  offences. 

4  It  5.  Prooeedlngs  •gainst  penons  stealing  in  another  stale,  &e. 

6.  Pnnislimiit  of  princf  pals  in  eecond  degree,  and  accessaries  before  Ibe  hct. 

7.  Who  deemed  accessaries  after  the  fiust;  their  panishment 

5  It  9.  Panishment  for  see<»d  oiTeBces. 

U).  CoBTictf  in  other  states,  ItCt  Uable  to  pvnisfament  of  second  conviction. 

11.  Sentence  of  persons  conrictod  of  two  or  more  offences  at  the  same  time. 

12.  When  conrts  may  imprison  for  life;  nerer  less  than  two  years  in  state  prison. 

16  Cewts  avthofised  to  impose  fines  on  conviction. 

14  &  15.  Remedy  of  persons  injured  against  property  of  felons. 
16.  Common  law  punishments  prohibited. 

17  It  18.  Certain  minor  convicts  mi^  be  sent  to  honse  of  refuge  in  New-York. 
19.  Effect  of  sentence  of  imprisonment  in  state  prison  for  less  than  life. 

90.  Safect  of  sach  sentence  for  life. 

21.  Ii^jmries  to  convicts  imprisoned  in  state  prison. 

22.  ForfeitutBs  on  eonviotion*  Itc  abolished. 

28.  Convictions  for  offences,  when  to  disqualify  from  testifying. 
24.  When  defendant  acquitted,  may  be  again  tried  for  same  offence. 
26.  When  Mquittal^to  be  in  bar  of  subsequent  accusation. 

26.  When  convictions  not  to  be  had  for  attempts  to  commit  crimes,  &c. 

27.  When  jury  naay  find  offence  in  a  less  degree  than  that  charged. 

28.  Acquittal,  Ito.  on  charge  of  one  degree,  to  bar  trial  for  any  other  degree. 

29.  When  certain  leases  to  become  void  on  conviction  for  misdemeanor. 

80  to  85.  Definition  of  terms  «< felony,"  <*infemons  crime,"  "crime"  or  "oifenee,?' 

**  personsl  property,"  "  property,"  and  "  person." 
86.  Persons,  with  respect  to  whom  intont  to  defirand,  may  be  charged'. 

S  !•  The  several  courts  of  justice  organized  under  the  constitution  JurMieuoa 
and  laws  of  this  state,  possess  the  sole  and  exclusive  jurisdiction  of  court*. 
tiying  and  punishing  in  the  manner  prescribed  by  law,  all  persons, 
as  Well  Indians  as  others,  for  offences  and  crimes  committed  within 
the  boundaries  of  this  state,  excepting  only  such  as  are  exclusively 
cognizable  by  the  courts  deriving  their  jurisdiction  under  the  laws 
and  constitution  of  the  United  States.'^ 

S  2.  No  act  done  by  a  person  in  a  state  of  insanity  can  be  punish-  iinano  pw 

ed  as  an  ofience ;  and  no  insane  person  can  be  tried,  sentenced  to  any 

-....- -  ■  — ■—  --  -      ■     ■*        —  ■' 

(69)  Laws  of  1822,  p.  202,  §  1. 
TOL.  11.  88  • 
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TITLE  7.  punishment,  or  punished  for  any  crime  or  offence,  while  he  continues 
^•'^"^^^^  in  that  state. 

towmii'ol-  ^  ^'  ^^^^y  person  who  shall  attempt  to  commit  an  oflfence  pn>- 
foM**.  hibited  by  law,  and  in  such  attempt  shall  do  any  act  towards  the 
commission  of  such  offence,  but  shall  fail  in  the  perpetration  thereof 
or  shall  be  prevented  or  intercepted  in  executing  the  same ;  upon  con- 
viction thereof,  shall,  in  cases  where  no  provision  is  made  by  law  ibr 
the  punishment  of  such  attempt,  be  punished  as  follows : 

1 .  If  the  offence  attempted  to  be  committed,  be  such  as  is  piinidii- 
ble  by  the  death  of  the  offender,  the  person  convicted  of  such  attempt, 
shall  be  punished  by  imprisonment  in  a  state  prison  not  exceeding  ten 
years : 

2.  If  the  offence  so  attempted,  be  punishable  by  imprlsonnient  in 
a  state  prison  for  four  years  or  more,  or  by  imprisonment  in  a  ooim^ 
jail,  the  person  convicted  of  such  attempt,  shall  be  punished  by  im* 
prisonment  in  a  state  prison  or  in  a  county  jail,  as  the  case  may  be, 
for  a  term  not  exceeding  one  half  the  longest  term  of  imprisonni^Kt 
prescribed  upon  a  conviction  for  the  oflfence  so  attempted: 

3.  If  the  offence  so  attempted,  be  punishable  by  imprisonment  in  a 
state  prison  for  any  term  less  than  four  years,  the  person  convicted  of 
such  attempt,  shall  be  sentenced  to  imprisonment  in  a  coon^  jail  for 
not  more  than  one  year : 

4.  If  the  offence  so  attempted,  be  punishable  by  a  fine,  the  ofiender 
convicted  of  such  attempt,  shall  be  liable  to  a  fine  not  exceeding  one 
half  of  the  largest  amount  which  may  be  imposed,  upon  a  oonvicdbn 
for  the  ofience  so  attempted : 

6.  If  the  offence  so  attempted,  be  punishable  by  imprisonment  and 
by  a  fine,  the  offender  convicted  of  such  attempt,  may  be  punidied  by 
both  imprisonment  and  fine,  not  exceeding  one  Jialf  of  the  longest  time 
of  imprisonment  and  one  half  of  the  greatest  fine  which  may  be  im- 
posed, upon  a  conviction  for  the  offence  so  committed. 

Stealing  ia  S  4.  Every  person  who  shall  feloniously  steal  the  property  of  an- 
uothortute.  ^^]^^y^  Jq  ^^y  other  state  or  country,  and  shall  bring  the  same  into  this 
state,  may  be  convicted  and  punished,  in  the  same  manner  as  if  sudb 
larceny  had  been  committed  in  this  state ;  and  in  every  sach  caso^ 
such  larceny  may  be  charged  to  have  been  committed  in  any  town  or 
city,  into  or  through  which,  such  stolen  property  shall  have-  been 
brought; 

Former  no-       ^  ^'  Evcry  porson  prosecutcd  under  the  last  section,  may  plead  a 

qiiiuai,  fcc    fQpjner  conviction  or  acquittal  for  the  same  offence  in  another  state  or 

country;  and  if  such  plea  be  admitted  or  established,  it  shall  be  a  bar 

to  any  further  or  other  proceedings  against  such  person  for  the  same 

offence. 

b.u"*!hi^**       3  G«  Every  person  who  shall  be  a  principal  in  the  second  deg^ree, 
fact,  fcc.      in  the  commission  of  any  felony,  or  who  shall  be  an  accessary  to  a 


com 
mittinff  no- 
facee. 
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murder,  before  the  fact,  and  every  person  who  shall  be  an  accessary   tftle  7. 
to  any  felony,  before  the  fact,  shall,  upon  conviction,  be  punished  in  ^"^^^^^^^ 
the  same  manner  herein  prescribed,  with  respect  to  principals  in  the 
first  degree. 

S  7.  Every  person  who  shall  be  convicted  of  having  concealed  any  Aecemriw 
offinder,  after  the  commission  of  any  felony,  or  of  having  given  such 
oflfender  any  other  aid,  knowing  that  he  has  committed  a  felony,  with 
intent  and  in  order  that  he  may  avoid,  or  escape  from,'^arrest  or  trial, 
cr  conviction,  or  punishment,  and  no  others,  shall  be  deemed  an  ac- 
cessary after  the  fact,  and  upon  conviction,  shall  be  punished  by  im- 
prisonment in  a  state  prison  not  exceeding  five  years,  or  in  a  county 
jail  not  exceeding  one  year,  or  by  fine  not  exceeding  five  hundred  dol- 
lars, or  by  both  such  fine  and  imprisonment. 

S  8.  If  any  person  convicted  of  any  offence  punishable  by  imprison-  peiotu 
ment  in- a  state  prison,  shall  be  discharged,  either  upon  being  pardon-  oi!d  ofJ 
ed  or  upon  the  expiration  of  his  sentence,  and  shall  subsequently  be 
convicted  of  any  ofienc^  committed  after  such  pardon  or  discharge, 
be  shall  be  punished  as  follows : 

1.  If  the  ofifence  of  which  such  person  shall  be  subsequently  con- 
victed, be  such,  that  upon  a  first  conviction,  an  ofiender  would  be  pun- 
ishable by  imprisonment  in  a  state  prison  for  any  term  exceeding  five 
years,  then  such  person  shall  be  punished  by  imprisonment  in  a  state 
prison,  for  a  term  not  less  than  ten  years : 

8.  If  such  subsequent  offence  be  such,  that  upon  a  first  conviction 
the  offisnder  would  be  punishable  by  imprisonment  in  a  state  prison  for 
five  years  or  any  less  term,  then  the  person  convicted  of  such  subse- 
quent c^nce,  shall  be  punished  by  imprisonment  in  a  state  prison 
fi>r  a  term  not  exceeding  ten  years : 

a.  If  such  subsequent  conviction  be  for  petit  larceny,  or  for  any  at- 
tempt to  commit  an  oflfence,  which  if  committed,  would  be  punishable 
by  imprisonment  in  a  state  prison,  then  the  person  convicted  of  such 
mbsequent  offence,  shall  be  punished  by  imprisonment  in  a  state  pri- 
son for  a  term  not  exceeding  five  years. 

$  9.  Every  person  having  been  convicted  of  petit  larceny,  or  of  an  saoondof- 
attempt  to  commit  an  offence,  which,  if  perpetrated,  would  be  punish-  ^e^!^ 
able  by  imprisonment  in  a  state  prison,  and  having  been  pardoned  or 
otherwise  discharged,  who  sliall  be  subsequently  convicted  of  any  of- 
fence  committed  after  such  pardon  or  discharge,  shall  be  punished  as 

fellows : 

1.  If  such  subsequent  oBence  be  such,  that  upon  a  first  conviction 
the  ofiender  would  be  punishable  by  imprisonment  in  a  state  prison  for 
life,  at  the  discretion  of  the  court,  then  such  person  shall  be  sentenced 
to  imprisonment  in  such  prison  during  life : 

s.  If  such  subsequent  offence  be  such,  that  upon  a  first  conviction 
the  o&nder  would  be  punishable  by  imprisonment  in  a  state  prison 
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TITLE  7.  g)r  any  term  less  than  for  life,  then  such  person  shall  be  sentenced  to 
""•^^^^^  imprisonment  in  such  prison,  for  the  longest  term  prescribed  upon  i 
conviction  for  such  first  offence : 

s.  If  such  subsequent  conviction  be  for  petit  larceny  or  for  anj  at- 
tempt to  commit  an  offence,  w'hich  if  perpetrated,  would  be  poniflb- 
able  by  imprisonment  in  a  state  pris<Mi,  then  such  person  shall  be  sen- 
tenced to  imprisonment  in  such  prison  for  a  tenn  not  etxcaoding  in 
years. 
convicu  in  ^  10.  Every  person  who  shall  have  been  convicted  in  any  of  the 
IkcV*  *^*  United  States,  or  in  any  district  or  territory  thereof,  or  in  any  foreigB 
country,  of  an  oifence,  which  if  committed  within  this  slate,  woold  be 
punishable  by  the  laws  of  this  state  by  imprisonment  in  a  state  priaon, 
shall,  upon  conviction  for  any  subsequent  offence  committed  witUfi 
this  state,  be  subject  to  the  punishment  herein  prescribed  upon  subee- 
quent  convictions,  in  the  same  manner  and  to  the  same  extent,  as  if 
such  first  conviction  had  taken  place  in  a  court  of  this  state.*^ 

soverai  rorf-  ^  1 1.  When  auy  person  shall  be  convicted  of  two  or  more  oftnoeii 
li»nriii^o.  before  sentence  shall  have  been  pronounced  upon  him  for  either  ft- 
fence,  the  imprisonment  to  which  he  shall  be  sentenced  upon  theseoond 
or  other  subsequent  conviction,  shall  commence  at  the  (enninatioo  cf 
the  first  term  of  imprisonment  to  which  he  shall  be  adjudged,  orst 
the  termination  of  the  second  term  of  imprisonment,  as  the  case  majbe. 

impriMn-  S  12.  Whenever  in  this  Chapter  any  oflfender  is  declared  ptmisb- 
<ce.  able  upon  conviction,  by  imprisonment  in  a  state  prison,*  for  a  term 

not  less  than  any  specified  number  of  years,  and  no  limit  to  die  doit- 
tion  of  such  imprisonment*  is  declared,  the  court  authorised  to  pro- 
iftmnce  judgment  upon  such  oonvicti<»i,  may,  in  its  discretion,  sen- 
.tence  such  offender  to  imprisonment  during  his  natural  lift,  or  fortnj 
number  of  years,  not  less  than  such  as  •  are  prescribed;  bnt  no  per- 
son shall  in  any  case  be  sentenced  to  imprisonment  io  a  state  prium 
for  any  term  less  than  two  years. 

Fines  may  te  S  13.  Upou  a  conviction  for  any  ofifence  punishable  by  impristm- 
*"*^*  '      roent  in  any  jail  or  prison,  in  relation  to  which  no  fine  is  herein  pie- 

scribed,  the  court  may  impose  a  fine  on  the  oflfender  not  exceeding  two 

hundred  dollars. 

f5*we£ir  2  ^^-  Every  person  injured  by  the  commission  of  ahy  felony,  fe 
remedy.  '  which  tho  ofieuder  shall  be  sentenced  to  imprisonment  in  a  stale  pfr 
gMontop.  gon,  shall  be  deemed  a  creditor  of  such  offender  within  the  prorisiow 

of  the  second  Article  of  the  first  Title  of  the  fifth  Chapter  of  the  Second 

Part  of  the  Revised  Statutes. 

r 

DRroa«^>t         S  15.  The  amount  of  damages  sustained  by  such  injured  person, 
tamed.        sbdll  be  ascertained  in  a  suit  to  be  brought  for  that  purpose  by  bin 
against  the  trustees  of  the  estate  of  such  offender,  who  shall  be  ap- 
pointed under  the  provisions  of  the  said  Article. 

(60)  Ia^  of  1828,  p.  119,  $&  ~^ 
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$  16.  An  punidiments  prescribed  by  the  common  few,  for  any  of-  titli;?. 


fence  specified  in  this  Chapter,  and  for  the  punishment  of  which  pro-  common  law 
vision  is  herein  made,  are  prohibited.  .   i«ni«*««»nt«- 

S  !'•  Whenever  any  person,  under  the  age  of  sixteen  years,  shall  houw  of  re- 
be  convicted  of  any  felony,  the  court,  instead  of  sentencing  such  per-  c«iveroioor 
son  to  imprisonment  in  a  state  prison,  may  order  that  he  be  removed 
to  and  confined  in  the  house  of  refuge,  established  by  the  society  for 
Ae  rrformation  of  juvenile  delinquents  in  the  city  of  New-York ;  un- 
leski  notice  shall  have  been  received  from  such  society,  that  there  is 
notroomrin  such  house  for  the  reception  of  further  delinquents.^* 

S  18.  Such  convicts  shall  be  removed  by  the  sheriff  of  the  coun-  Export  of 
ty,  pursuant  to  such  order,  and  he  shall  be  allowed  the  same  compen- 
sation therefor  as  is  provided  by  law  for  the  transportation  of  convicts 
to  the  state  prison,  to  be  audited  and  paid  as  part  of  the  contingent 
expenses  of  the  county.^*  ^ 

S  19- .  A  sentence  of  imprisonment  in  a  state  prison  for  any  term  Effect  of  ku- 
less  than  for  life,  suspends  all  the  civil  rights  of  the  person  so  sen-  p^nwmC 
tenced,  and  forfeits  all  public  offices  and  all  private  trusts,  authority 
Of  power,  during  the  terra  of  such  imprisonment. 

S  20.  A  person  sentenced  to  imprisonment  in  a  state  prison  for  life,  ib.  for  ufe. 
shall  thereafter  be  deemed  civilly  dead.** 

S  21.  The  person  of  a  convict  sentenced  to  imprisonment  in  a  state  injanet  to 
prison,  is  under  the  protection  of  the  law ;  and  any  injury  to  his  per-  *""^* 
son,  not  authorised  by  law,  is  punishable  in  the  same  manner  as  if  he 
was  not  sentenced  or  convicted. 

S  22*  No  conviction  of  any  person  for  any  offence  whatever,  (ex-  Porf«turM 
cept  upon  an  out,lawry  for  treason  as  herein  before  provided,)  ^ali  *^ ''"  ^ ' 
work  a  forfeiture  of  any  goods,  chattels,  lands,  tenements  or  heredita- 
ments, or  of  any  right  or  interest  therein ;  and  all  forfeitures  to  the 
people  of  this  state,  in  the  nature  of  deodands,  or  in  cases  of  suicide, 
or  where  any  person  shall  flee  from  justice,  are  abolished.*^ 

S  23*  No  person  sentenced  ujx)n  a  conviction  for  felony  shall  be  pifquaiifieii- 
competent  to  testify  in  any  cause,  matter  or  proceeding,  civil  or  crimi- 
nal, unless  he  be  pardoned  by  the  governor  or  by  the  legislature ;  ex- 
cept in  the  cases  specially  provided  by  law ;  but  no  sentence  upon  a 
Gonyiction  for  any  offence  odier  than  a  felony,  shall  disqualify  or  render 
any  person  incompetent  to  be  sworn  or  to  testify,  in  any  cause,  mat- 
ter or  proceeding,  civil  or  criminal. 

$  24.  When  a  defendant  shall  have  been  acquitted  of  a  criminal  ^^^^^ 
charge,  upon  trial,  on  the  ground  of  a  variance  between  the  indict-  ^^'^^ 
ment  and  the  proof,  or  upon  any  exception  to  the  form  or  substance  of 
the  indictment,  he  may  be  tried  and  convicted,  upon  a  subsequent  in- 
dictment for  the  same  offisnce. 

(Sl>  Lmrfori8aS»p.l8^S^lkS.    (68)  1  R.  L.  p.  411,  §  17.    (CS)  Ib.  p.  495,  §  S. 
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TITLE  7       ^  25.  But  where  a  defendant  shall  have  been  acquitted  upon  trial, 
"^iJ^^^^^^  on  the  merits  and  facts,  and  not  upon  any  ground  stated  in  the  last 
v^  M  b«  section,  he  may  plead  such  acquittal  in,  bar  of  any  subsequent  accusa- 
tion for  the  same  ofience,  notwithstanding  any  defect  in  form  or  in 
substance,  in  the  indictment  upon  which  such  acquittal  was  had. 

Attemiiu  to      S  26.  No  porsou  shall  be  convicted  of  an  assault  with  intent  to  com- 

tSUm!       mit  a  crime,  or  of  any  other  attempt  to  commit  any  o&nce,  when  it 

shall  appear  that  the  crime  intended  or  the  o£knce  attempted,  was 

perpetrated  by  such  person  at  the  time  of  such  assault,  or  in  pursuance 

of  such  attempt. 

oifcnen  of  S  27.  Upon  an  indictment  for  any  <^nce  consisting  of  difierent 
gnm,  degrees,  as  prescribed  in  this  Chapter,  the  jury  may  find  the  accused 
not  guilty  of  the  oifence  in  the  degree  charged  in  the  indictment,  and 
may  find  such  accused  person  guilty  of  any  degree  of  such  ofifence,  in- 
ferior to  that  charged  in  the  indictment,  or  of  an  attempt  to  commit 
such  oflfence. 

n».  S  28.  When  a  defendant  shall  be  acquitted  or  convicted  upon  any 

indictmeni  for  an  oflbnce,  consisting  of  different  d^^rees,  as  prescribcNl 
in  this  Chapter,  he  shall  not  thereafter  be  tried  or  convicted  for  a  diC> 
ferent  degree  of  the  same  oifence ;  nor  shall  he  be  tried  or  convicted 
for  any  attempt  to  commit  the  oflfence  charged  in  the  indictment,  or 
to  commit  any  d^reeof  such  ofience. 

CMtain  hn-      S  29.  Whenever  the  lessee  of  any  dwelling-house  shall  be  convict- 
!!fuL  ed  of  a  misdemeanor  in  keeping  the  same  as  a  bawdy  house,  the  lease 

or  agreement  for  the  letting  of  such  house,  shall  thereupon  become 
void ;  and  the  landlord  may  enter  upon  the  premises  so  let,  and  shall 
have  the  same  remedies  to  recover  possession  thereof,  as  are  given  by 
law  in  case  of  a  tenant  holding  ove.r  after  the  expiration  of  his  lease. 

DefinitiMi  of      S  80.  The  term  ^^  felony,"  when  used  in  this  act,  or  in  any  other 
^^'      statute,  shall  be  construed  to  mean  an  oflfence  for  which  the  ofiender, 
on  conviction,  shall  be  liable  by  law  to  be  punished  by  death,  or  by 
imprisonment  in  a  state  prison. 

n>.  of  "in-       S  31.  Whenever  the  term  ^*  in&mous  crime,"  is  used  in  any  sta- 
erim?'       tute,  it  shall  be  construed  as  including  every  o&nce  punishable  with 
death  or  by  imprisonment  in  a  state  prison,  and  no  other. 

lb.  of  S  32.  The  terms  ^^  crime"  or  ^^  ofience,"  when  used  in  this  Chap- 

"^^noo.^  ter,  or  in  any  other  statute,  shall  be  construed  to  mean  any  oflbnoe 

for  which  any  criminal  punishment  may  by  law  be  inflicted. 

lb.  of" pv-       S  33.  The  term  ^^  personal  property,"  as  used  in  this  Chapter,  Aall 
J^rty.^'     be  construed  to  mean,  goods,  chattels,  efiects,  evidences  of  ri^ts  in 
action,  and  all  written  instruments  by  which  any  pecuniary  oblation, 
or  any  right  or  title  to  property  real  or  personal,  shall  be  created,  ac- 
knowledged, transferred,  increased,  defeated,  discharged  or  diminished. 
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S  34.  The  term  "  property,"  as  used  in  this  Chapter,  includes  per-  ''"'^*'  ** 
sonal  property  as  defined  in  the  last  section,  and  also  every  estate,  in- 1^.  of  "pro- 
terest  and  right  in  lands,  tenements  and  hereditaments.  ^^^'* 

S  35.  Where  the  term  "person"  is  used  in  this  Chapter,  to  de-J^("p^ 
signate  the  party  whose  property  may  be  the  subject  of  any  offence, 
such  term  shall  be  construed  to  include  the  United  States,  this  state, 
or  any  other  state,  government  or  country  which  may  lawfully  own 
any  property  within  this  state,  and  all  public  and  private  corpora- 
tions, as  well  as  individuals. 

S  36.  Where  any  intent  to  injure,  defraud  or  cheat,  is  required  by  ^^"^^^ 
law  to  be  shown,  in  order  to  constitute  any  offence,  it  shall  be  suffi- 
cient, if  such  intent  be  to  injure,  defraud  or  cheat  the  United  States, 
this  state,  or  any  other  state  or  country,  or  the  government  or  any 
public  officer  thereof,  or  any  county,  city  or  town,  or  any  corporation, 
body  politic  or  private  individual. 


CHAP.  II. 

Of  Proceedings  in  Criminal  Cases. 


Title  1. — Of  proceedings  to  prevent  the  coaimissioo  of  crimes. 

Title  2. — Of  the  arrest  and  examination  of  offenders  ;  their  commitment 

for  trial ;  and  letting  them  to  bail. 

Title  3. — ^Of  trials  for  oiTences  before  courts  o£  special  sessions  of  the 

peace. 

Title  4. — Of  indictments  and  proceedings  before  trial. 

Title  5. — ^Of  trials  for  offences ;  bills  of  exception,  and  other  proceed- 
ings incident  to  trial. 

Title  6< — Of  judgments ;  the  mode  of  enforcing  them,  and  of  writs  of 

error  thereon. 

Title  7. — Special  proceedings  in  criminal  cases  ;  and  miscellaneous  pro- 
visions respecting  criminal  proceedings. 

Title  8. — Of  the  fees  of  officers  and  ministers  of  justice  in  criminal 

cases. 


TITLE  I. 

OF  PROCEEDINGS  TO  PREVENT  THE  COMMISSION  OF  CRIMES. 
Sec.  1.  Offieen  «iiiimenited,  wlio  mra'aathorised  to  keep  the  peeee. 
S,  8, 4  Ik  6.  Proeeedings  to  oompel  •oretiet  to  keep  tke  peace. 
0.  How  penon  eonmitted  maj  be  diaehaiEed. 

7.  Recogmsancea  bow  to  be  difpoted  of. 

8.  Catet  in  wbicb  oAc«n  and  eooitf  maj  reqnin  leeniity  hr  the  pcaee.     • 
9  Ik  10.  Pfoeeediqga  at  sefrioBf  on  the  reeognuaiice. 

11.  When  reoognisaneea  to  be  deemed  broken. 

12  It  18.  Proeeedingt  in  aetion  on  reeogninmee. 

14.  Seenrity  not  to  be  reqoixed  nnlesa  authorised  by  ttatote. 
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TITLE  1.  SjscTioir  1.  The  followiiig  magistrates  shall  have  power  to  cstam 
^^l^^^(^^  to  be  kept,  all  laws  made  for  the  preseiratioo  of  the  public  pesoe  ; 
koep  tho  and  in  the  execution  of  that  power,  to  reqaire  persons  to  gire  securi* 
ty  to  keep  the  peace,  in  the  manner  provided  in  this  Title,  namelj : 
The  chancellor ;  justices  of  the  supreme  court ;  circuit  judges ;  judges 
of  the  superior  court  of  law  of  the  city  and  county  of  New-Tork ;  the 
special  justices  and  assistant  justices  for  the  said  city  and  coun^ ; 
judges  of  county  courts ;  mayors,  recorders  and  aldermen  of  cities ; 
supreme  court  commissioners ;  and  justices  of  the  peace,  appointed 
for  any  city  or  elected  in  any  town*  And  no  other  magistrate  shall 
have  authority  to  execute  the  powers  conferred  or  treated  of  in  this 
Title. 

tlL^of  ihT  ^  ^'  ^^^n^^^f  complaint  shall  be  made  in  writing  and  upon  oath, 
p^^^^emmybe  to  any  such  magistrate,  that  any  person  has  threatened  to  commit  any 
offence  against  the  person  or  property  of  another,  it  shall  be  the  duty 
of  such  magistrate' to  examine  such  complainant  and  any  witnesses  who 
may  be  produced,  on  oath  ;  to  reduce  such  examination  to  writing, 
and  to  cause  tho  same  to  be  subscribed  by  the  parties  so  examined.^ 
When  wftr.       ^  3.  jf  it  shall  appear  from  such  examination,  that  there  ia  jost 

rant  to  iMue.  *■  ii*»ii 

reason  to  fear  the  commission  of  any  such  offence  by  the  person  com- 
plained of,^  it  shall  be  the  duty  of  the  magistrate  to  issue  a  warrant 
under  his  hand,  with  or  without  seal,  reciting  the  complaint,  and 
commanding  the  officer* to  whom  it  is  directed,  forthwith  to  apprehend 
the  person  so  complained  of,  and  bring  him  before  such  magistrate.^ 

t^«"of  ^"^  S  4.  -Upon  such  person  being  brought  before  the  magistrate,  he  may 
cognizance,  be  Toquirod  to  eutor  into  a  recognizance,  in  such  sum,  not  exceeding 
one  thousand  dollars,  as  such  magistrate  shall  direct,  with  one  or 
more  sufficient  sureties,  to  appear  at  (he  next  court  of  general  ses- 
sions to  be  held  in  such  county,  and  not  to  depart  the  same  without 
leave;  and  in  the  mean  while  to  keep  the  peace  towards  the  people 
of  this  state,  and  particularly  towards  the  person  requiring  sndl  se- 
curity.* 

to^b^^du^'*^      S  5.  If  such  recognizance  shall  be  given,  the  party  complained  ol^ 
charged,      shall  be  discharficed*     If  such  person  shall  refuse  to  find  such  securi- 

tihen  to  be  O  *      ^  ;        ,  , 

comroiitod.  ty,  it  shall  be  the  duty  of  the  magistrate  to  commit  him  to  prison,  un- 
til he  shall  find  the  same,  specifying  in  the  warrant,  the  cause  of  com- 
mitment, and  the  sum  in  which  such  security  was  required.^ 

Diflcharging       ^  g,  Auy  pcTson  Committed  for  not  finding  sureties  of  the  peace, 
mitted.        as  above  provided,  may  be  discharged  by  any  two  justices  of  the 
peace  of  the  county,  upon  giving  such  security,  as  was  originally  re- 
quired of  such  person. 

?M  ufbo  ftu      S  7.  Every  recognizance  taken  pursuant  to  the  foregoing  provi- 
*^'^'  *^'^'       sions,  shall  be  transmitted  by  the  magistrate  taking  the  same,  to  the 
next  court  of  general  sessions  of  the  county. 

(l)2R.L.p.0O6,§l. 
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S  8.  Every  person  who,  in  the  presence  of  any  magistrate  above  title  t. 
specified,  or  in  the  presence  of  any  court  of  record,  shall  make  any  h^^^^"*^^ 

«.  1  i-iiti  .  i*.  When  officer 

aflray,  or  threaten  to  kill  or  beat  another,  or  to  commit  any  offence  ^«-  nmyro. 

Quire  lure- 

against  his  person  or  property ;  and  all  persons  who,  in  the  presence  ««- 
of  such  magistrate  or  court,  shall  contend  with  hot  and  angry  words ; 
may  be  ordered  by  such  magistrate  or  court,  without  any  other  proof, 
to  give  such  security  as  above  specified ;  and  in  case  of  refusal  so  to 
do,  may  be  conunitted  in  like  manner  as  above  provided. 

S  9.  Every  person  who  shall  have  entered  into  a  recognizance  to  Proceeding* 
keep  the  peace,  shall  appear  at  the  next  court  of  general  sessions  held  ^ncT'™ 
in  the  county ;  and  if  he  fail  to  appear,  the  court  shall  forfeit  his  re* 
cognizance,  and  order  it  to  be  prosecuted,  unless  reasonable  excuse 
for  his  default  be  given. 

S  10.  If  the  complainant  do  not  appear,  the  party  recognized  shall  ib. 
be  discharged,  unless  good  cause  be  shown  to  the  contrary.  If  the 
respective  parties  appear,  the  court  shall  hear  their  proo&  and  allega- 
tions, and  may  either  discharge  tlie  recognizance  taken ;  or  they  may 
require  anew  recognizance,  as  the  circumstances  of  the  case  may  re- 
quire, for  such  time  as  shall  appear  necessary^  not  exceeding  one 
year. 

S  11-  No  recognizance  to  keep  the  peace,  shall  be  deemed  to  be  wheDdeem- 
broken,  except  in  the  case  provided  for  by  the  ninth  section,  unless  ^  ^^^' 
the  principal  in  such  recognizance  be  convicted  of  some  ofience, 
amounting  in  judgment  of  law  to  a  breach  of  such  recognizance. 

S  13.  Whenever  the  district  attorney  of  the  county  in  which  such  Acii«Mi  upon. 
recognizance  was  taken,  shall  produce  to  the  court  in  which  such  re- 
cognizance shall  be  filed,  evidence  of  such  conviction,  it  shall  be  the 
duty  of  such  court  to  order  the  recognizance  to  be  prosecuted ;  and 
the  district  attorney  shall  thereupon  commence  an  action  in  the  name 
<^  the  people  of  this  state. 

S  IS.  In  such  action,  the  offence  stated  in  the  record  of  conviction  oocuhng. 
shall  be  assigned  as  a  breach  of  the  condition  of  such  recognizance ; 
and  such  record  shall  be  conclusive  evidence  of  the  matters  therein 
stated. 

S  14.  No  security  to  keep  the  peace,  or  to  be  of  good  behaviour,  ^SJSS"^. 
fdudl  be  required,  nor  shall  any  person  be  committed  to  prison  for  not  rogftted. 
giving  the  same,  in  any  case  except  such  as  are  prescribed  or  authcnr- 
ised  by  statute. 

VOL.  u.  89 
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TITLES.  TITIiE    II. 

OF  THE  ARREST  AND  EXAMINATION  OF  OFFENDERS ;  THEIR  COMMfT 
MENT  FOR  TRIAL;  AND  LETTING  THEM  TO  BAIL. 

•    Sec.  1.  Offieen  enumeiated  who  are  empowered  to  act  under  this  Title. 
2  It  8.  Whea  and  how  warraatt  for  offeneea,  to  be  israed. 

4.  Warranta  issued  bj  certain  officers  uuty  be  executed  in  any  part  of  the  stale. 

5.  What  warrants  to  be  endorsed,  by  whom,  when,  &c. 

6.  Officers  endorsing  protected. 

7.  When  prisoner  may  require  to  be  brought  before  magistrate  of  same  eoaatj. 
8  &  9.  Proceedings  of  magistrate  <m  prisoner  being  brought  before  him. 

10  It  11.  Vnien  prisoner  to  be  carried  to  county  where  wanrant  was  issued. 

12.  Before  what  magistrate  prisoner  to  be  brought,  Ifce. 

13, 14, 15  &  16.  Manner  of  conducting  examination. 

17.  Kraminafioa  of  prisoner's  witnesses. 

18  k  19.  Regulations  respecting  the  fxamination  of  witoesses. 

20.  When  magistrate  to  discharge  prisoner. 

21.  When  prosecutor  and  witnesses  to  be  bound  orer  to  testify. 

22, 28  &  21.  When  sureties  for  witoesses  may  be  required  and  how  eompcQed. 

26.  Prisoner  to  be  baOed  or  committed. 

26  It  27.  Betumiag  examinations,  Itc.  to  court,  and  how  compelled. 

2B.  Another  magistrate  may  be  associated. 

29.  Powers  of  officers  to  let  to  bail  in  different  cases. 

80  It  SI.  Power  of  oyer  and  terminer,  and  geneial  seasaoni  to  let  to  bei]. 

S2  It  S3.  Recognizances  when  to  be  filed. 

What  offieen  5  !•  The  foUowing  persons  respectively  shall  have  power  to  issue 
thi^Titite''  process  for  the  apprehension  of  persons  charged  with  any  offence, 
^  and  to  execute  the  powers  and  duties  conferred  in  this  Title,  nameij: 
the  chancellor;  justices  of  the  supreme  court;  judges  of  the  superior 
court  of  law  of  the  city  and  county  of  New- York;  circuit  judges; 
judges  of  county  courts ;  mayors,  recorders  and  aldermen  of  cities; 
supreme  court  commissioners ;  the  special  justices  and  the  assistant 
justices  in  the  city  of  New-York,  and  justice^  of  the  peace  appointed 
for  any  city  or  elected  in  any  town,  and  no  other  magistrates  shall 
have  authority  to  execute  the  powers  conferred  or  treated  of  in  to 
TiUe. 

Duly  of  ma-      ^  2.  Whenever  complaint  shall  be  made  to  any  such  magistrate, 
SmS^"    that  a  criminal  offence  has  been  committed,  it  shall  be  the  duty  of 
such  magistrate  to  examine  on  oath  the  complainant,  and  any  wit- 
nesses who  may  be  produced  by  him. 

When  and        g  3.  If  it  shall  appear  from  such  examination,  that  any  criminal  of 

howwarrantf  *  *  '  •' 

to  iirae.  fence  has  been  committed,  the  magistrate  shall  issue  a  proper  war- 
rant, under  his  hand,  with  or  without  seal,  reciting  the  accusation, 
and  commanding  the  officer  to  whom  it  shall  be  directed,  forthwitn 
to  take  the  person  accused  of  having  committed  such  oflence,  and  to 
bring  him  before  such  magistrate  to  be  dealt  with  according  to  law. 

What  war-       S  4.  Warrants  issued  by  either  of  the  officers  enumerated  in  tie 
S^^hottt    first  section  of  this  Title,  may  be  executed  in  any  part  of  this  state, 
except  such  as  are  issued  by  any  assistant  justice  in  New-York,  or 
by  any  alderman  or  justice  of  the  peace ;  warrants  issued  by  any  such 
assistant  justice,  alderman  or  justice  shall  not  be  executed  out  of  the  , 


th«  state. 


CHAI-.  n.]  THE  STATE  OP  NEW-YORK.  7OT 

county  within  which  they  are  officers,  unless  endorsed  in  the  manner  "^^^b  z 
prescribed  in  the  section  next  following.  v^^v*^*/ 

S  5.  If  the  person  against  whom  any  warrant  granted  by  any  such  ^nu  t^S' 
alderman  or  justice,  diall  be  issued,  diall  escape,  or  be  in  any  other  «»^»«<>«^<^ 
county,  out  of  the  jurisdiction  of  such  alderman  or  justice,  it  shall  be 
the  duty  of  any  justice  of  the  peace  or  other  magistrate  named  in  the 
first  section  of  this  Title,  within  the  county  where  sudi  offender  shall 
be,  or  shall  be  suspected  to  be,  upon  proof  of  the  hand  writing  of  the 
magistrate  issuing  the  warrant,  to  endorse  his  name  on  the  same ;  and 
thereupon  the  person  bringing  the  warrant,  or  any  other  officer  to 
whom  it  may  have  been  directed,  may  arrest  the  offender  in  the  coun- 
ty where  the  warrant  was  endorsed.^ 

S  6.  No  magistrate  shall  be  liable  to  any  indictment,  action  of  tres-  omeeraen- 
pass  or  other  action,  for  having  endorsed  any  warrant  pursuant  to  the  toeted. 
provisions  of  the  last  section,  although  it  should  afterwards  appear 
that  such  warrant  was  illegally  or  improperly  issued.^ 

S  ?•  If  the  offence  charged  in  the  warrant  be  not  punishable  with  wheupri- 
death  or  by  imprisonment  in  a  state  prison,  and  if  the  person  arrest- brought  im* 
eli  require  to  be  brought  before  a  justice  of  the  county,  in  which  he  telteT***" 
shall  have  been  arrested,  it  shall  be  the  duty  of  the  officer  or  person 
arresting  him,  to  carry  such  prisoner  before  a  niagistrate  of  such 
county. 

S  8.  If  the  offence  charged  in  the  warrant  be  not  punishable  with  J^**^"^ 
death  or  by  imprisonment  in  a  state  prison,  such  magistrate  may  take 
fix>m  the  person  so  arrested,  a  recognizance,  with  sufficient  sureties, 
for  his  appearance  at  the  next  court  having  cognizance  of  the  ofience, 
to  be  held  in  the  county  where  the  offence  shall  be  alleged  to  have 
been  committed. 

S  9.  Such  magistrate  shall  certify  on  the  warrant,  the  fact  of  his  n. 
having  let  the  defendant  to  bail,  and  shall  deliver  the  same,  together 
with  the  recognizance  taken  by  him,  to  the  officer  or  other  person 
having  charge*  of  the  prisoner,  who  shall  deliver  the  same  without  un- 
necessary delay,  to  the  clerk  of  the  court  in  which  such  prisoner  shall 
have  been  recognized  to  appear. 

S  10.  If  such  magistrate  refuse  to  let  to  bail  the  person  so  arrested,  ^  '^^^^ 
or  if  such  person  neglect  to  give  bail,  as  above  provided,  the  officer 
or  person  having  him  in  charge,  shall  take  him  before  a  magistrate  of 
the  county  in  which  the  warrant  was  originally  issued,  as  herein  af- 
ter provided. 

S  11.  If  the  offence  charged  in  the  warrant,  be  punishable  ''^^^  JJ*;^/*^^, 
death  or  with  imprisonment  in  a  state  prison,  the  officer  making  the  felony. 
arrest,  shall  convey  the  prisoner  to  the  county  where  the  warrant 

""  (2)  1  R.  L.  p.  1-19,  §  2. 
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title  9.  ip^as  originally  ittaed,  before  some  magistrate  therec^  as  in  the  next 
^•^^^^^  section  prescribed. 

Retamof  $  12.  Pefsons  artested  under  any  warrant  issued  for  any  oSence, 
warrant,  ae.  ^j^^]^  where  uo  proYision  is  otherwise  made,  be  broo^t  before  die 
magistrate  who  issiied  the  warrant;  or  if  he  be  absent,  w  his  office 
be  vacant,  before  the  nearest  magistrate  in  the  same  county ;  and  the 
warrant  by  rirtue  of  which  the  arrest  shall  have  been  made,  wilha 
proper  return  endorsed  thereon,  and  signed  by  the  officer  or  petaoa 
making  the  arrest,  shall  be  delivered  to  such  magistrate. 

compiakiant  ^  IS.  The  magistrate  before  whom  any  such  person  shaD  be 
t^^  brought,  shall  proceed  as  soon  as  may  be,  to  examine  the  complain- 
ant and  the  witnesses  produced  in  support  of  the  prosecution,  on  oalh, 
in  the  presence  of  the  prisoner,  in  regurd  to  the  oflfence  charged,  and 
in  regard  to  any  other  matters  connected  with  such  charge,  which 
such  magistrate  may  deem  pertinent.* 

Prifoner  to       ^  14.  The  magistrate  shall  then  proceed  to  examine  the  prisoner 

.  .^  ^Ij^ij^q  ^  ^  ofience  charged.     Such  examination  shall  not  be  on 

M/^/  c&th ;  and  before  It  is  commenced,  the  prisoner  shall  be  informed  of 

/  %  9^*  ^TfSsA  charge  made  against  him,  and  shall  be  allowed  a  reasonable  tine 

/  to  send  for  and  advise  witli  counsel.  If  desired  by  the  person  ar- 
rested, his  counsel  may  be  present  during  the  examination  of  the  com- 
plainant and  the  witnesses  on  the  part  of  the  prosecution,  and  during 
the  examination  of  the  prisoner.' 

Caution  to       ^  15.  At  the  commeucemeut  of  the  examination,  the  prisoner  AaU 
pruoner.      ^  infonned  by  die  magistrate,  that  he  is  at  liberty  to  refuse  to  an- 
swer any  questkxi  that  may  be  put  to  him.* 

Hi*  uifweri      %  16.  Thc  auswers  of  the  prisoner  to  the  several  interrogatories 
j^e.''    '     '  shall  be  reduced  to  writing  by  the  magistrate,  or  under  his  direction  ;> 

they  shall  be  read  to  the  prisoner,  who  may  correct  or  add  \o  them ; 

and  when  made  conformable  to  what  he  declares  is  the  truth,  shall 

be  certified  and  signed  by  the  magistrate.' 

Privoner'i  ~  %  17.  After  the  examination  of  the  prisoner  is  completed,  his  wit- 
nesses,  if  he  have  any,  shall  be  sworn  and  examined,  and  he  maj  have 
the  assistance  of  counsel  in  such  examination* 

witoMtts  S  18.  Tlie  witnesses  produced  on  the  part  eidier  of  the  prisoner,  or 
examined,  of  the  prosecution,  shall  not  be  present  at  the  examination  of  the  pri- 
soner ;  and  while  any  witness  is  under  examination,  the  magistrals 
may  exclude  from  the  place  in  which  such  examination  is  had,  all 
witnesses  who  have  not  been  examined ;  and  may  cause  the  witness^ 
to  be  kept  separate,  and  prevented  from  conversing  with  each  other, 
until  they  shall  all  have  been  examined. 

(8)  2  R.  L.  p.  607,  §  2. 
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S  19.  The  evidaace  given  by  the  several  witaesses  examined,  titlb  s. 
shall  be  redoced  to  writing  by  the  magistrate,  or  under  his  direction,  ""^y^^^ 
and  diall  be  signed  by  the  witnesses  respectively.  h^'^SS,  ^ 

S  20.  If  upon  the  examination  of  the  whole  matter,  it  shall  appear  PriMiMr 
to  the  magistrate  either  that  no  offence  has  been  committed  by  any  tUS^^, 
person,  or  that  there  is  no  probable  cause  £>r  charging  the  prisoner 
therewith,  he  shall  discharge  such  prisoner. 

SSl.  If  it  shall  appear  that  an  oftnoe-has  been  committed,  and  seeognioiv 
that  there  is  probable  cause  to  believe  the  prisoner  to  be  guilty  diere*  MyT"  ^ 
of,  ijae  magistrate  shall  bind  by  recognizance  the  prosecutor,  and  all 
the  material  witnesses  against  such  prisoner,  to  appear  and  testify 
at  the  next  court  having  cognizance  of  the  offence,  and  in  which  the 
prisoner  may  be  indicted.^ 

S  SS.  Whenever  such  magistrate  shall  be  satisfied  by  due  proof,  sanUesfor 
that  there  is  good  reason  to  believe  that  any  such  witness  will  not  ful-  ^^^'**'^' 
fil  the  conditions  of  such  recognizance,  unless  security  be  required, 
he  may  order  such  witness  to  enter  into  a  recognizance  with  such 
sureties  as  he  shall  deem  meet,  for  his  appearance  at  sudi  court. 

S  23.  Infimts  and  married  women,  being  material  witnesses,  may  n^^    > 
in  like  manner  be  required  to  procure  sureties  for  their  appearance 
at  such  court. 

S  24.  If  any  witness  so  required  to  enter  into  a  recognizance,  how  eom- 
either  without  or  with  sureties,  shall  refuse  to  comply  with  such  or-  ^^' 
der,  it  shall  be  the  duty  of  such  magistrate  to  commit  him  to  prison, 
-*  until  he  shall  comply  with  such  order,  or  be  otherwise  discharged  ac- 
cording to  law. 

S  25.  If  the  offence  with  which  the  prisoner  be  charged,  be  bailable  Buiiof,  he. 
^by  a  justice  of  the  peace,  or  an  alderman  of  a  city,  and  the  prisoner  p'*""** 
offer  sufficient  bail,  such  bail  may  be  taken,  and  the  prisoner  discharg- 
ed;  if  no  bail  be  offered,  or  the  offence  be  not  bailable  by  a  justice  or 
alderman,  the  prisoner  shall  be  committed  to  prison,  except  in  cases 
in  which  a  court  of  special  sessions  shall  be  authorised  to  try  such 
prisoner,  as  provided  by  this  Title. 

S  26.  All  examinations  and  recognizances,  taken  pursuant  to  the  Retaninf 
provinons  of  this  Title,  shall  be  certified  by  the  magistrate  taking  the  £! 
same,  to  the  court  at  which  the  witnesses  are  bound  to  appear,  on  the 
first  day  of  the  sitting  thereof. 

S  27.  If  any  magistrate  shall  refuse  or  neglect  to  return  to  the  How 
proper  court,  any  such  examination  or  recognizance  by  him  taken,  ^"^' 
he  may  be  compelled  by  rule  of  court,  forthwith  to  return  the  same, 
and  in  case  of  disobedience  of  such  rule,  may  be  proceeded  against  by 
attachm^it  as  for  a  contempt  of  court,  in  the  manner  provided  in  the 
eighth  Chapter  of  the  Third  Part  of  the  Revised  Statutes. 

(4)  2  R.  L.  p.  507,  §  2. 
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^"iTLBs.      0g8.  It  shall  be  lawful  for  any  magifltrate,  to  whom  any  oom- 
^^^^^^1^!^^  plaint  may  be  made,  or  before  whom  anj  prisoner  may  be  brought, 
uociMr  n«r  as  herein  before  provided,  to  associate  with  himself  anj  other  magis- 
trate of  the  same  county ;  and  the  powers  and  duties  herein  mention- 
ed, may  be  executed  by  such  two  magistrates  so  associated. 

SiSfrM  to        ^  ^^'  Officers  before  whom  persons  charged  with  crime,  shall  be 
lot  to  baiL     brought,  shall  have  power  to  let  to  bail,  as  follows : 

1.  The  chancellor,  a  justice  of  the  supreme  court,  a  circuit  judge, 
or  a  supreme  court  commissioner,  in  all  cases : 

2.  A  judge  of  the  county  courts,  in  all  cases  triable  in  a  court  ci 
general  sessions : 

8.  A  justice  of  the  peace  or  alderman  of  a  city,  and  in  the  city  of 
New-York,  a  special  justice  or  an  assistant  justice,  in  all  cases  of 
misdemeanor,  and  in  all  cases  of  felony  where  the  imprisonment  in 
the  state  prison  cannot  exceed  five  years.^ 

o^'w^'tor-      ^  ^^'  ^^  court  of  oyer  and  terminer  held  in  any  county,  shaff 
miner.        have  powsr  to  let  to  bail,  any  person  committed,  before  indictment 
found  upon  any  criminal  charge  whatever.*^ 

J^?j£"«"*  S  31,  The  court  of  general  sessions  of  any  county,  shaU  have  pow- 
er to  let  to  bail  persons  committed  to  the  prison  of  such  county,  be- 
fore indictment  found,  for  any  ofience  triable  in  such  court.^ 

12??cS?^'  S  82.  Whenever  any  prisoner  shall  be  let  to  bail  by  any  officer  out 
of  court,  such  officer  shall  immediately  cause  the  recognizance  taken 
by  him  to  be  filed  with  the  clerk  of  the  county,  in  which  the  party 
bailed,  was  imprisoned. 

"'•  .  S  33.  Whenever  any  person  shall  be  let  to  bail  by  any  court,  other 

than  that  in  which  the  ofience  is  triable,  it  shall  be  the  duty  of  the 
clerk  of  the  court  by  which  the  prisoner  was  bailed,  immediately  to 
transmit  the  recognizance  taken  by  such  court,  to  the  clerk  <^  the 
county  in  which  the  party  bailed  was  imprisoned. 


TITLE  III. 

OF  TRIALS  FOR  OFFENCES  BEFORE  COURTS  OF  SPECIAL  SESSIONS  OF 

THE  PEACE. 

Art.  1.— Of  trials  before  courts  of  special  sessions,  held  in  any  county  of  thb  state,  ex- 
cept the  city  and  county  of  New-York. 

Art.  2. — Of  trials  before  courts  of  special  sessions  in  the  city  and  county  of  New- 
York. 

Art.  3.— General  proyisions  concerning  courts  of  special  sesaions. 

Art.  4. — Of  certioraris  to  courts  of  special  sessions. 

(6)  1 R.  L.  p.  897,  §12;  2R. L.  p.  148,  §  14;  lb.  p.  607,  §S.    (6)  2 R.  L. p.  100,  §  1 
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AKTICI.B  FIBST.  AKT.  1. 

<  

Cif  TridlB  btfcre  Caurt$  of  Special  Sessions,  hMinany  county 
of  this  statCj  except  the  city  and  county  of  New- York. 

8ac.  1.  Authority  of  eomia  of  tpodal  MfiiOBs  to  try  eatec. 
2.  FkoceediagiwlieBpriionemqiuros  such  trial. 

8.  Abo  when  prisoner  omitc  to  give  baQ. 

•4.  Abo^  when  prisoner  bvoa^  before  in  offieer  not  being  a  jodge  or  joitiee. 
S.  Custody  of  prisoner  preyioos  to  and  during  trial. 
6, 7  ft  8.  Proeeedings  of  coort 

9.  When  prisoner  may  demand  jury,  renire;  its  eontents. 
10.  Duty  of  ofioer  in  snmmoning  jniy . 

11  to  14.  Fh>ceedings  to  imponnel  jnry. 

16.  Oath  of  juror. 

16^  17  It  18.  Proceedings  before  jniy;  todelibente;  their  veidiet. 

19.  Ponishment  on  conyietion. 

20.  Costs  on  aeqoittal,  when  to  be  paid  by  oomplainant 

21.  How  payment  of  oosts  to  be  compelled. 

S  1*  Courts  of  special  sessions,  except  in  the  city  and  county  of  Ij^'Ia^'' 
New- York,  shall  have  power,  sulgect  to  the  provisions  herein  after  ^""^ 
contained,  to  hear  and  determine  charges  for  crimes  arising  within 
their  respective  counties,  as  follows : 
'  1,  All  cases  of  petit  larceny,  charged  as  a  first  offence : 

s.  Cases  of  assault  and  battery,  not  charged  to  have  been  com- 
mitted riotously,  or  upon  any  public  officer  in  the  execution  of  his 
duties: 

8.  Charges  for  poisoning,  killing,  maiming,  wounding,  or  cruelly 
beating  any  animal : 

4.  Charges  for  racing  animals  within  one  mile  of  the  place  where 
any  court  is  held : 

6*  Charges  for  committing  any  wilful  trespass,  or  for  severing 
any  produce  or  article  from  the  freehold,  not  amounting  to  grand  lar- 
ceny : 

6.  Charges  for  selling  poisonous  substances  not  labelled,  as  re- 
quired by  law : 

7.  Charges  for  maliciously  removing,  altering,  defacing  or  cutting 
down  monuments  or  marked  trees : 

8.  Charges  for  maliciously  breaking,  destroying  or  removing  mile 
stones,  mile  boards  or  guide  boards,  or  altering  or  defacing  any  in- 
scription thereon.'^ 

S  2.  When  any  person  charged  with  any  such  offence,  shall  request  ^^^"f' 
to  be  tried  by  a  court  of  special  sessions,  it  shall  be  the  duty  of  the  pri*>»«' 
magistrate,  if  he  be  a  justice  of  the  peace  or  a  judge  of  the  county 
courts,  before  whom  such  person  shall  have  been  brought,  to  certify 
such  chtf  ge  and  request  to  any  two  justices  of  the  peace  of  the  same 
county,  and  to  require  ihem  to  associate  with  him  to  try  the  persons 
so  charged.'' 

S  S.  When  any  person  charged  with  any  such  offence  shall  notouisHonof 
make  such  request,  and  afler  having  been  required  by  the  magistrate,  give  bau. 

(7)2RL.p.S06,§4. 
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TTTLB  X  giiiji  0Qut  fQf  twenfy-four  hours  after  such  requirement,  to  give  Imil 

^'^^''^'^^  £>r  his  appearance  at  the  next  criminal  court  having  jurisdictiDiiy  the 

said  justice  of  the  peace,  or  judge,  may  certify  the  fiictsof  the  case  to 

two  justices  of  the  same  county,  and  require  them  to  associate  with 

him  to  try  such  offender.® 

When  •flkw     S  4*  If  the  person  making  such  request  or  refusing  to  give  bail, 

^  j^Mml*   shall  have  been  brought  before  a  magistrate  not  bmng  a  justice  of  the 

peace  or  a  judge  of  the  county  courts,  such  magistrate  shall  certify 

the  fiictsto  three  justices  of  the  peace  of  the  same  county,  and  require 

them  to  meet  and  try  such  offender ;  and  it  shall  be  the  duty  of  sud 

three  justices  forthwith  to  meet  for  that  purpose,  at  such  time  and 

place  as  shall  be  specified  in  such  certificate. 

Custody  of       S  5.  During  the  twenty-four  hours  aUowed  to  a  person  to  give 

pravioiM  to   bail  as  herein  before  provided,  and  during  the  time  which  shall  elapse 

trill.  ^^'^    between  the  calling  any  court  of  special  sessions  and  the  conveningof 

such  court,  the  person  charged  may  be  committed  tQ  jail  for  safe  ks^ 

ing,  or  be  shall  continue  in  the  custody  of  the  officer  arresting  him,  as 

the  magistrate  issuing  the  warrant  of  arrest  shall  direct;  and  after  the 

court  of  special  sessions  shall  have  convened,  the  prisoner  charged 

shall  be  brought  before  them,  and  shall  continue  in  the  custody  of  the 

officer  having  him  in  charge,  until  the  termination  of  their  proceedings. 

rrooaadim^  S  6.  The  said  three  persons  authorised  to  hold  such  court  of  special 
sessions  being  met,  shall  cause  the  prisoner  to  be  brought  before  them, 
and  shall,  as  soon  as  may  be,  proceed  to  his  trial.^ 

lb.  eiuui«  S  7-  The  charge  made  against  the  defendant,  as  stated  in  the  war- 
rant  of  arrest  or  commitment,  shall  be  distinctly  read  to  such  defen- 
dant, who  shall  be  required  to  plead  thereto.  The  court  shall  enter 
his  plea  in  the  minutes  of  their  proceedings  to  be  kept  by  them.^ 

wbmeoat  S  8.  If  the  defendant  plead  not  guilty,  and  no  jury  be  demanded 
^'  by  him,  the  said  court  shall  proceed  to  try  such  issue^  and  to  deter- 
mine the  same  accordiag  to  the  evidence  which  may  be  produced 
against  and  in  behalf  of  such  defendant.^ 

When  jury       $  9.  After  the  joining  of  such  issue,  and  before  the  court  AbH 

to  be  had.  _  ...*,  ./.i  t_^»t- 

proceed  to  an  mvestigation  of  the  merits  of  the  cause,  by  the  hearing 
of  any  testimony,  the  defendant  may  demand  of  such  court^  that  he 
be  tried  by  a  jury.  Upon  such  demand,  the  court  shall  issue  a  i^em- 
re,  directed  to  any  constable  of  the  county  or  marshal  of  the  city 
where  the  offence  is  to  be  tried,  commanding  him  to  summon  twelve 
good  and  lawful  men,  qualified  to  serve  as  jurors,  and  not  exempt 
from  such  service  by  law,  and  who  shall  be  in  no  wise  of  kin  either 
to  the  complainant  or  the  defendant,  to  be  and  appear  before  such 
court,  at  a  time  not  more  than  three  days  from  the  date  of  the  oentrs, 
and  at  a  place  to  be  named  therein,  to  make  a  jury  for  die  trial  of 
such  ofience.^ 

(8)  2  R.  L.  p.  606,  §  4.    (9)  Lrwi  of  ISU,  p.  297»  §  47. 
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S  10.  The  officer  to  whom  such  venire  shall  be  delivered,  shall    art.  i. 


execute  the  same  fiiirly  and  impartially,  and  shall  not  summon  any  „ 
person  whom  he  shall  suspect  to  be  biassed  or  prejudiced  for  or  against  ji^* 
the  defendant.    He  shall  summon  the  jurors  personally,  and  shall 
make  a  list  of  the  persons  summoned,  which  he  shall  certify  and  an- 
nex to  the  venule,  and  return  with  it  to  the  court '^ 

S  11*  The  names  of  the  persons  so  returned,  shall  be  respectively  impuneifiiif 
written  on  several  and  distinct  pieces  of  paper,  as  nearly  of  one  size^"'^' 
as  may  be ;  and  the  officer  by  whom  the  venire  was  .served,  in  the 
presence  of  the  court,  shall  roll  up  or  fold  such  pieces  of  paper,  as 
nearly  as  may  be,  in  the  same  manner,  and  put  them  together  in  a 
box  or  other  convenient  thing.  ^^ 

S  ii'  The  court  shall  then  draw  out  six  of  such  papers,  one  after  ib. 
anodier,  and  if  any  of  the  persons  whose  names  shall  be  so  drawn, 
shall  not  appear,  or  appearing  shall  be  challenged  and  set  aside,  then 
such  further  number  shall  be  drawn,  as  will  be  sufficient  to  make  up 
the  number  of  six,  after  all  legal  causes  of  challenge  shall  have  been 
allowed.*® 

S  13.  If  a  sufficient  number  of  competent  jurors  shall  not  be  drawn,  lb. 
ihe  court  may  supply  the  deficiency,  by  directing  the  constable  to 
summon  any  of  the  bystanders  or  others  who  may  be  competent,  and 
against  whom  no  cause  of  challenge  shall  appear,  to  act  as  jurors  in 
the  cause.*® 

S  14.  If  the  officer  to  whom  the  venire  shall  have  been  delivered,  n«w  venire. 
shall  not  return  the  same  as  thereby  required,  the  court  shall  issue  a    - 
new  venire^  upon  which  the  same  proceeding  shall  be  had,  as  herein 
provided  in  respect  to  the  first  venire,^^ 

S  15.  To  each  juror,  the  court  shall  administer  the  following  oath  o^th  to  ja- 
or  affirmation :  ^'  You  do  swear,  in  the  presence  of  Almighty  Grod,  ^^ 
[or  ^you  do  solemnly  affirm,'  as  the  case  may  be,]  that  you  will  well 
and  truly  try  this  traverse  between  the  people  of  the  state  of  New- 
York  and  the  defendant,  and  a  true  verdict  give  according  to 
evidence,  unless  discharged  by  the  court."*® 

S  16.  After  the  jury  shall  be  sworn,  they  shall  sit  together  and  Proofi,  fce. 
hear  the  proofe  and  allegations  in  the  case,  which  shall  be  delivered     '"^' 
in  public,  and  in  the  presence  of  the  defendant.*® 

S  17.  After  hearing  such  proo&  and  allegations,  the  jury  shall  be  jorytodAU- 
kept  together  in  some  convenient  place,  until  they  agree  On  a  verdict,    '    ' 
or  are  discharged  by  the  court;  and  a  constable  or  marshal  shall  be 
sworn,  in  like  manner  as  upon  trials  in  justices'  courts.*® 

S  18.  When  the  jurors  have  agreed  on  their  verdict,  they  shall  de*  veniiet 
liver  the  same  to  the  court,  publicly,  who  shall  enter  it  in  the  minutes 

of  their  proceedings,  to  be  kept  by  them.*® 

'  ■     ■  I   ..» .  ^ 

(10)  Laws  1824,  p.  297,  §  47. 
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Compelling 
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TiTLfis.  $  19.  Whenever  a  defendant  tried  under  the  preceding  proviakniB 
of  this  Title,  either  by  the  court  or  by  a  jury,  shall  be  convicted,  the 
court  shall  render  judgment  thereupon,  and  inflict  such  pumshment 
by  fine  or  imprisonnient,  or  both,  as  the  nature  of  the  case  may  re- 
quire ;  but  such  fine  shall  in  no  case  exceed  fifty  dollara,-  nor  sock 
imprisonment  six  months." 

S  20.  Whenever  a  defendant  tried  under  the  preceding  provisions 
of  this  Title,  either  by  the  court  or  by  a  jury,  shall  be  acquitted,  he 
shall  be  immediately  discharged ;  and  if  the  court  before  whom  the 
trial  is  had,  shall  certify  in  their  minutes  that  the  complaint  was  wil- 
ful  and  malicious,  and  without  probable  cause,  it  shall  be  the  duty  of 
the  complainant  to  pay  all  the  cosU  that  shall  have  accrued  to  die 
court  and  constable,  in  the  proceedings  had  upon  such  complaint,  or 
to  givd  satis&ctory  security,  by  bond  to  the  people  of  this  state,  with 
one  or  more  sureties,  to  pay  the  same  in  thirty  days  after  the  said 
trial. 

S  21.  If  the  complainant  shall  refuse  or  neglect  to  pay  SQcfa  costs^ 
or  to  give  such  security,  the  court  may  forthwith  enter  jodgmeiil 
against  him  fortheamount  of  such  costs,  and  commit  him  to  the  com- 
mon jail  of  the  county  in  which  the  trial  was  had,  theire  to  remain  in 
like  manner,  and  for  the  same  time,  as  if  committed  on  a  justice's  ex- 
ecution in  a  civil  cause,  until  he  shall  satisfy  such  judgment,  with  the 
costs  of  the  commitment,  or  until  he  shall  be  discharged  by  due  course 
of  law. 

ARTICI^B  8JESCOHD. 

0/  TVials  before  Courts  of  Special  Sessions  in  the  City  ami 

County  of  New- York. 

Sxc.  22  S(  28.  WTien  and  what  accasationj  court  may  try. 
24.  Penont  who  an  to  eompotothe  ooait. 
2Sb  Procoeduga  how  to  be  oondnctod. 
26, 27  ft  ^.  Rig^t  of  appeal,  proceedings  thereon. 
29.  Powen  of  general  ieaiionaon  appeaL 
,  SO.  Blinntea  of  triala,  fte.  tobe  kept  by  police  deik. 

rowM  of  S  22.  Whenever  any  person  charged  with  having  committed  petit 
^Mtbnof  larceny,  or  any  assault  and  battery,  not  riotously,  shall,  upcn  his  ex- 
^  ~""*  amination  before  any  police  justice  in  the  city  of  New-York,  be  re- 
quired to  enter  into  a  recognizance,  with  sureties  to  appear  at  the 
proper  court  to  answer  such  charge,  and  shall  at  any  time  demand  to 
be  tried  by  the  court  of  special  sessions  in  the  city  of  New- York,  such 
court  shall  proceed  to  hear  and  determine  upon  such  accusation.  ^^ 

lb.  when  he       S  2S.  If  tho  porson  charged  with  any  offence  specified  in  the  last 

omju  to  f.v«  g^j^,^^  ^^\i  i^Q^  require  to  be  tried  as  therein  provided,  and  shall  not 

within  twenty-four  hours  after  being  committed  on  such  charge,  enter 

into  a  recognizance,  with  sureties,  to  appewr  at  the  next  court  of  gens- 


(11)  2  R.  L.  p,  fiOB,  §  4.  (12)  H).  p.  607,  §  4. 
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Ttl  sessions  to  be  held  in  the  said  city  and  county,  and  answer  to  such    art.  9l 
charge,  the  said  court  of  special  sessions  may  proceed  to  hear  and  de-  ^^^V^^/ 
termine  upon  such  accusation  J' 

S  S4.  Any  three  judges  of  the  court  of  common  pleas  for  the  city  officm  to 
and  county  of  New- York,  of  whom  the  first  judge  of  said  court,  the  ^Su  * 
mayor  or  rec<M:der  of  said  city,  shall  always  be  one,  diall  hold  a  court 
of  special  sessions  in  said  city,  under  the  provisions  of  this  Article,  at 
such  times  as  the  common  council  of  said  city  shall  direct ;  find  it 
shall  be  theduty  of  the  said  recorder  to  preside  therein,  except  when 
actually  engaged  in  the  court  of  general  sessions.  And  the  common 
council  of  said  city  shall,  from  time  to  time,  designate  aldermen  to 
assist  in  such  court. 

S  S&  In  hearing  and  determining  any  accusation  according  to  the  ProeoMiiDgfc* 
preceding  provisions,  the  said  court  shall  proceed  in  all  respects  as 
provided  in  the  first  Article  of  this  Title,  except  as  to  the  summoning 
of  a  jury ;  and  shall/upon  conviction  of  the  offender,  sentence  him  to 
the  punishment  prescribed  by  law. 

S  26.  Any  person  tried  and  sentenced  according  to  the  provisions  Riffhtorap- 
of  this  Article,  without  having  demanded  such  trial,  may  appeal  fi^m  ^'^'' 
such  sentence  to  the  court  of  general  sessions  of  the  city  and  county  of 
New- York. 

S  ST.  Such  appeal  must  be  made  at  the  time  sentence  is  pronounc-  when  to  st 
ed;  and  thereupon  such  conviction  shall  be  void.  "^^' 

S  28.  The  said  court  shall  enter  such  appeal  in  its  minutes;  and  Proeeedinfi 
shall  proceed  in  the  same  manner  as  if  no  such  trial  had  been  had,  ta^**^"' 
take  a  recognizance  from  the  accused,  with  sufficient  surety,  to  appear 
at  the  general  sessions  of  the  said  city  and  county,  or  in  default  of  giv- 
ing such  recognizance,  shall  commit  him  to  prison;  and  shall  take 
the  same  measures  to  insure  the  attendance  of  the  witnesses  in  behalf 
of  the  prosecution,  at  the  said  court  of  general  sessions,  as  in  other 
cases. 

S  29.  The  court  of  general  sessions  shall  proceed  in  every  such  case.,  ib. 
by  indictment  and  other  proceedings,  in  the  same  manner  as  if  no  such 
trial  or  conviction  had  been  had. 

S  SO.  Every  trial  and  conviction  had  and  made  by  the  said  court  KMpiiiff  mi- 
of  special  sessions,  pursuant  to  the  provisions  of  this  Article,  with  the 
proceedings  previous  thereto,  shall  be  entered  in  the  book  of  minutes, 
to  be  kept  by  one  of  the  clerks  of  the  police  office,  who  shall  have  been 
to  attend  the  said  court. 


'  ARTIOIiB  THIRD. 

Oen^al  Provisions  concerning  Courts  of  Special  Sessions. 

Ssc.  81.  Judgments  of  courts,  how  executed. 

82  It  38.  Fines  to  wbom  to  be  paid,  and  how  accounted  for. 


(18)  a  R.  L.  p.  607,  §  4. 
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TITLE  3.     Sec.  si  PkMMdiiigi  to  ocmpcl  pftymeiit  om  of  fiaei  collected* 
y^^y^^  35.  Subpoenas;  administering oathf. 

96.  Proceedings  against  jurors  and  witnesses  for  defiwlt. 

37.  Jarors  and  witnesses  to  reeeire  no  fees. 

38  ft  89.  Records  of  convictions  to  be  made  and  filed. 

40.  Records  of  convictioB  in  New-Toilc. 

41.  Certificate  of  conviction  liow  far  evidence. 

kS^mebu  "^  S  il*  The  judgment  of  every  court  of  special  ses8i<Mis,  shell  be  ei' 
ecuted  hj  the  sheriff,  ccmstables  and  mardials  of  the  county,  or  ci^ 
and  county,  in  which  the  conviction  shall  be  had,  by  virtue  of  a  war- 
rant under  the  hands  of  the  magLstrates  who  held  the  court,  or  of  a 
majority  of  them,  to  be  directed  to  such  officers,  or  to  suchof  them  ai 
may  be  necessary,  and  specifying  the  particulars  of  such  judgm^t^^ 

Pajment  ana  §  32.  All  fincs  imposed  by  any  such  court,  if  paid  before  CGmmit' 
HiTfinM "'  ment,  dball  be  received  by  the  magistrate  calling  the  court  befiNre  wUch 
the  defendant  was  convicted,  and  shall  be  applied  to  the  payment  of 
the  charges  of  apprehending  and  prosecuting  the  oflfender ;  and  aflar 
deducting  the  sums  allowed  therefor,  the  remainder,  if  any,  shall  be 
paid  by  such  magistrate,  within  thirty  days  after  the  receipt  tbereol^ 
to  the  county  treasurer,  for  the  use  of  such  county.  In  the  city  and 
county  of  New-York,  an  account  shall  be  rendered  every  thirty  dajs 
by  the  court  to  the  comptroller  of  the  city,  of  the  expenses  attendiog 
such  court,  and  the  fines  which  shall  be  imposed  or  collected.'* 

ih.  to  i.!i«iiir.  S  33.  If  the  defendant  be  committed,  payment  of  any  fine  imposed 
on  him,  shall  be  made  to  the  sheriff  of  the  county ;  who  shall,  within 
thirty  days  after  the  receipt  of  any  such  fine,  pay  over  the  amount  re- 
ceived by  him,  to  the  county  treasurer,  to  be  applied  as  above  pro- 
vided. 

||^7"Motor«r     ^  34.  If  any  person  who  shall  have  received  any  such  fine,  or  any 
i«*<i-  part  thereof,  pursuant  to  either  of  the  two  last  sections,  shall  &il  to 

pay  to  the  county  treasurer  the  said  monies,  or  sudi  part  thereof  as  ahaB 
by  law  be  payable  to  him,  within  the  time  above  prescribed,  it  shall 
be  the  duty  of  such  county  treasurer  immediately  to  commence  a  suit 
therefor,  and  to  prosecute  the  same  diligently  to  effect. 

BobpfSDs«,  S  35.  Any  justice  of  the  peace  or  alderman  is  authorised  to  ianie 
subpoenas  to  compel  the  attendance  of  witnesses  before  a  court  of  spe- 
cial sessions;  and  upon  the  trial  before  such  pourt,  either  of  the  per- 
sons composing  the  same,  may  administer  the  oath  required  by  law  to 
such  witnesses. 

juron  and       ^  36.  In  caso  any  person  summoned  to  appear  befi>re  any  court  of 
special  sessions,  as  a  juror  or  witness,  shall  fiiil  to  appear,  he  shall  be 
liable  to  the  like  penalties,  and  nuiy  be  proceeded  against  in  like  man- 
ner, as  provided  by  law  in  respect  to  jurors  and  witnesses  in  jostioea 
courts." 

(14)  2R.  L.p.608,§6.    (16)  lb.  and  Lews  of  1817, p. 886,  ^7*8;  ia»,p.»§*- 
(16)  Uwi  of  1824,  p.  297,  §  40. 


wittMue*. 
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S  37.  No  fees  shall  be  allowed  to  or  taken  by  any  juror  or  witness^   ar^*  ^ 
fiwr  any  services  under  this  Title.*''  ^!^y^ 

^  Fm«  to  them. 

S  38.  Whenever  any  conviction  shall  be  had  before  any  court  of  Raeordt  of 
special  sessions,  held  in  any  other  county  than  New-York,  the  magis-  b^  made!"  ^ 
trates  by  whom  such  court  shall  have  been  held,  shall  make  a  certificate 
6f  such  conviction  under  their  hands  or  under  the  hands  of  any  two  of 
them,  in  which  it  shall  be  sufficient  briefly  to  state  the  ofience  charg- 
ed, and  the  conviction  and  judgment  thereon,  and  if  any  fine  has  been 
collected,  the  amount  thereof,  and  to  whom  paid.*^ 

S  39.  Within  twenty  days  after  such  conviction,  the  said  magis-^l***"*^^ 
trates  shall  cause  such  certificate  to  be  filed  in  the  office  of  the  clerk  of 
the  county  in  which  the  conviction  shall  have  been  had.*^ 

S.40,  A  transcript  of  every  conviction  had  pursuant  to  the  provi- y^/J.'**'^ 
sions  of  this  Title,  before  any  court  of  special  sessions  in  the  city  of 
New-York,  from  which  an  appeal  shall  not  have  been  made,  certified 
under  the  hands  of  the  magistrates  of  such  court,  or  of  any  two  of  them, 
containing  the  matters  required  in  the  thirty-eighth  section,  shall  be 
filed  in  the  office  of  the  clerk  of  the  said  city  and  coun^,  within  five 
days  after  such  conviction. 

$41.  Every  certificate  of  conviction,  made  and  filed  under  theHowf»r 
foregoing  provisions,  or  a  duly  certified  copy  thereof,  shall  be  evidence 
in  all  courts  and  places,  of  the  facto  stated  therein. 

ARTICLE  FOURTH. 

0/  Writs  of  Certiorari  to  Courts  of  Special  Sessions. 

Sxc.  42.  By  whom  eeitionrit  to  be  aUowed. 

4S.  Applieation  therefor,  how  and  when  to  be  made. 

44  At  45.  When  to  be  gruited;  how  terred. 

46  ^47.  Beturn  to  the  writ,  and  how  compelled. 

48.  Notiee  of  argmnent  how  and  when  to  be  terved. 

49.  Proceedinge  thereon  in  supreme  eoort 

60.  How  and  when  ezecntion  of  eonyiction  stayed. 

61.  When  prisoner  in  ezeeation  may  be  disehaiged. 
68.  Becognimanr.es,  when  to  be  iiled. 

58.  Powers  and  daty  of  general  sessions  thereon. 

54.  Judgment  of  supreme  eoort,  when  to  be  sent  to  sessiboi . 

66.  Proeeedings  of  sessions  on  receiTing  judgment  of  sapreme  eout 

66.  When  sessions  to  sentence  defendant. 

07.  V71ien  certiorari  to  be  quashed;  proceedingB  thereon.  . 

S  42.  A  writ  oi  certiorari^  to  remove  into  the  supreme  court  a  con-  wbotoaiioir 
viction  had  before  a  court  of  special  sessions,  may  be  allowed  on  the  *"**'**™' 
application  of  the  party  convicted,  by  any  justice  of  the  supreme 
court,  or  by  any  officer  aat)iorjsed  to  perform  the  duties  of  such  jus- 
tice in  vacation. 

S  43.  The  party  desiring  such  certiorari^  or  some  one  in  his  be-  ^'??|*.'?  ^ 
half,  shall  apply  for  the  same  within  ten  dajrs  after  such  conviction  ^^ 
shall  have  been  had,  and  shall  make  an  affidavit,  specifying  the  sup- 
posed errors  in  the  proceedings  or  judgment  complained  of. 

(17)  Uwt  of  18B4,  p.  297,  §  60.    (18)  Uws  of  1820,  p.  286,~§^ 
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TtTLBs.      $  44«  If  the  oOoM  to  whom  application  ibr  such  certicraH  shaD 

^J^^^l^^^  be  made,  shall  be  satisfied  that  any  error  has  been  oominittod  in  tk 

f'Mitxt      proceedings  or  the  judgment,  he  shall  endorse  upon  the  writ  his  at 

/  7  /V't  /  ^  lowance  thereof,  and  shall  certify  the  affidavit  upon  which  the  csr- 

/  ^  //v  Y  7  tiorari  was  allowed.    But  where  the  defendant  shall  have  been  tried 

^    by  a  jury,  no  certiorari  sh^l  be  allowed  upon  the  ground  that  the  Ter- 

dict  of  such  jury  was  against  evidence.         * 

How  Knro4.  $  45.  The  said  writ  and  original  affidavit  shall  be  delivered  to  the 
magistrates,  or  one  of  them,  before  whom  the  conviction  was  had, 
within  ten  dajrs  afler  such  allowance. 

■•iwft.  $  464  The  magistrates  to  whom  the  certiorari  diall  be  directed, 

shall  make  a  special  return  to  all  the  matters  specified  in  the  affida- 
vit accompanying  the  writ,  and  shall  cause  such  vmt,  affidavit  and 
return,  to  ts  filed  in  the  office  of  one  of  the  clerks  of  die  supfems 
court,  within  tvrenty  days  after  the  service  of  the  said  writ.  . 

iio«r  com-        S  47.  Tlie  supreme  court  shall  have  the  like  power  to  ccHzipel  die 
^^^'        making  of  such  return,  and  to  require  the  same  to  be  amended  and 
perfected,  as  in  cases  ctmandmnus. 

Notieoof         S  48.  A  certified  copy  of  every  such  certiorari^  affidavit  and  re- 
^^'  turn,  shall  be  served  by  the  party  prosecutmg  the  writ,  upon  the  at- 

torney-general, with  at  least  four  days'  notice  of  the  arguinent  there- 
of. 
ProMedingi.  S  49.  It  shsU  not  be  necessary  for  the  party  convicted,  to  appear 
in  the  supreme  court  upon  the  prosecution  of  such  certiormri  ;  nor 
shall  any  assignment  of  errors  or  joinder  in  error  be  necessary,  but 
the  supreme  court  shall  proceed  to  hear  the  parties  and  giro  judgment 
on  the  return  to  such  writ. 

stajing  etc*:  S  50.  If,  at  the  time  of  his  conviction,  any  defendant  shall  notify 
^T^tiM.  the  magistrates  before  whom  the  same  shall  have  been  had,  that  he 
intends  to  remove  such  conviction  by  writ  of  certiorcn,  and  shall  of- 
fer to  become  bound  m  a  recognizance  with  satisfactory  sureties,  to 
appear  at  the  next  court  of  general  sessions  of  the  peace  to  be  held  in 
the  same  county,  and  to  abide  the  judgment  or  order  of  that  court  in 
the  premises,  it  shall  be  the  duty  of  such  magistrates  to  take  such  re- 
cognizance, and  thereupon  to  suspend  the  execution  of  any  sentence 
upon  such  conviction.  But  such  sentence  shall  be  pronounced  and 
entered  in  the  minutes  of  the  proceedings. 

DiMhtrrng  S  51.  If  the  party  convicted  shall  have  been  committed  to  prison 
jNiiooor.  .^  pursuance  of  his  sentence,  upon  becoming  bound  with  a  condition 
as  provided  in  the  last  section,  with  such  sureties  as  shall  be  approved 
by  the  officer  allowing  the  writ  of  certiorariy  he  shall  be  entitled  to 
be  discharged  from  such  imprisonment ;  and  the  certificate  of  such  of- 
ficer, stating  the  facts  and  ordering  the  jailer  to  discharge  such  prison- 
er, shall  be  a  sufficient  warrant  for  his  discharge. . 
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S  52.  The  magistrates  or  officer  by  whom  any  recognisance  tinder   art.  4. 


either  of  the  two  last  sections  shall  be  taken,  shall  immediately  cause 

I  i/*ii-iiiii*i  Piling  rfccog* 

the  same  to  be  filed  with  the  clerk  of.  the  county.  mzuice. 

S  53.  The  court  of  general  sessions  in  which  the  party  so  convict-  PrcxseiMiitin 
ed  and  recognized,  shall  be  bound  to  appear,  shall  have  power  to  con-  inuum! 
tinue  such  recognizance,  or  to  require  a  new  recognizance  with  far- 
ther or  other  sureties,  until  the  decision  of  the  supreme  court  shall  be 
had  in  the  premises;  and  in  default  of  compliance  with  any  such  re- 
quisition, the  said  court  of  general  sessions  may  commit  the  party  so 
convicted  to  close  custody. 

S  54.  If  the  conviction  be  reversed,  and  the  defendant  be  in  inrison  J»igiMiit  or 
by  virtue  thereof,  the  supreme  court  shall  award  a  writ  of  supersedeas 
for  his  discharge.  If  the  defendant  shall  have  been  let  to  bail,  as 
above  provided,  the  judgment  of  the  supreme  court,  whether  the  con- 
viction be  reversed  or  affirmed,  shall  be  remitted  to  the  court  of  gene- 
ral sessions  of  the  proper  county,  to  be  by  that  court  carried  into  ef- 
fect. 

S  55t  Upon  such  judgment  being  received,  the  court  of  general  ses-  ProeMding* 
sions,  if  the  conviction  be  reversed,  shall  discharge  the  defendant^  if  thmoo. 
the  conviction  be  affirmed,  and  the  defendant  shall  have  been  sen* 
tenced  by  the  court  of  special  sessions,  such  court  of  general  sessions 
shall  order  that  such  sentence  be  executed ;  and  if  the  defendant  shall 
liave  been  let  out  of  prison  as  herein  provided,  he  shall  be  renoanded 
to  such  prison  for  the  remainder  of  the  term  for  which  he  was  sen*  ■ 
tenced. 

S  56.  If  the  conviction  be  affirmed,  and  the  defendant  shall  not  have  ib.  maiencing 
been  sentenced,  the  court  of  general  sessions  shall  proceed  to  sentence    ^  '^^ 
the  defendant,  upon  such  conviction,  ifi  the  same  manner  and  with  the 
like  effect,  as  if  such  convictipn  had  been  had  in  such  court  of  general 
sessions. 

S  57.  If  it  shall  appear  to  the  supreme  court  that  the  person  prose^  ciua»hio^ 
cuting  such  certiorari^  has  unreasonably  delayed  to  notice,  or  bring  •*^**'~*- 
on  for  argument,  the  return  to  such  writ,  such  court  may  enter  a  rule 
to  quash  such  certiorari;  and  upon  the  same  being  certified  to  the 
court  of  general  sessions  in  which  the  person  prosecuting  such  writ 
shall  be  bound  to  appear,  such  court  shall  proceed  thereon,  in  the 
same  manner  as  if  the  judgment  of  the  court  of  special  sessions  had 
been  affirmed  by  the  supreme  court. 


TITLE  IV. 

OF  INDICTMENTS  AND  PROCEEDINGS  BEFORE  TRIAL. 

Art.  1. — Of  the  return  and  suinoioiiing  of  grand  juxieB ;  tlieir  powers  and  duties. 

Ajit.  2. — Of  indictments  and  proceedings  thereon. 

Art.  3.-^0f  the  removal  of  indictments  before  trial  or  judgment. 
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TITLE  4.'  ARTICLE  FIB8T. 

Of  the  Return  and  summoning  of  Grand  Juries  ;  their  Poiotn 

and  Duties. 

Sbc.  1  At  2.  Liatfl  of  grmnd  jaron,  when  and  by  whom  to  be  prepared. 
8  At  4.  Who  to  be  placed  on  lift;  who  to  be  omitted. 
6.  GontMitsofliftfyhow.eertiAed;  when  and  whore  to  be  filed. 

6.  County  eleik  to  deposit  names  returned  in  a  box. 

7.  How  greater  nnmber  may  be  required  in  New-Yoric. 
8..  How  nnmber  to  be  increased  in  other  coontiea. 

9l  Duty  of  supenrisors  on  receiving  order  for  increase. 
10  St  11.  Time  and  mode  of  drawing  gnmd  joron  for  any  court 
■  12.  OraMi  juronhowtobesammonedandretamed. 
18L  When  to  be  fined  for  non-attendance,  &c. 
14.  When  gmnd  jurors  may  be  discharged. 
IC,  16  St  17.  When  ballot  to  be  rutuned  to  box;  when  to  be  deatrajud. 

18.  Prooeedinp  when  same  person  drawn  on  grand  and  petit  juiy. 

19.  Cleric  to  draw  irom  box  until  new  list  is  received. 

20  It  21.  Wh^  names  to  be  added  to  box  by  oounty  judge. 

22.  Drawing  and  summoning  juiy  in  such  case. 

28  It  24.  Deficiency  in  number  of  persons  attending*  how  supplied. 

Sk  Pnoept  to  summon  gmd  jury  for  sessienit  not  naeeisaiy. 

26.  Number  to  constitute  jury;  foreman  how  appointed. 

27  It  2S.  ChaUenges  to  grand  jurors,  when  and  for  what  causes  allowed. 

20.  Foreman  authorised  to  administer  oaths. 
20.  Jury  may  appoint  a  deck;  his  duties. 

81.  What  jurors  may  be  required  to  disclose;  what  not  to  be  published. 

82.  When  district  attorney  to  attend  jury. 

88.  When  to  be  allowed  to  attend;  ddiberationa  of  jury  to  be  priTate. 
84  8(  86.  In  what  cases  and  how  new  grand  jury  may  be  summoned. 

u»ti  ofsratid  S  1 .  The  super visoFS  of  the  several  counties  of  this  state,  except  the 
*"  "'  city  and  county  of  New-York,  at  their  annual  meetings  in  each  year, 
shall  prepare  a  list  of  the  names  of  three  hundred  persons,  to  senre  as 
grand  jurors  at  the  courts  of  oyer  and  terminer,  and  courts  of  general 
sessions,  to  be  held  in  their  respective  counties  during  the  then  ensu- 
ing year,  and  until  new  lists  shall  be  retumed.^^ 

iH-  in  New^  d  2.  The  mayor,  recorder  and  aldermen  of  the  city  of  New-York, 
shall  meet  on  the  second  Monday  of  July  in  each  year,  as  a  board  of 
ouperyisors  of  that  city  and  county,  and  shall  prepare  a  li^t  of  the 
names  of  six  hundred  persons,  to  serve  as  grand  jurors  at  the  di&rent 
courts  of  oyer  and  terminer,  and  general  sessions,  to  be  held  in  that 
city  during  the  then  ensuing  year,  and  until  new  lists  shall  be  return- 
ed.»» 

Who  to  be       ^  S.  In  preparing  such  lists,  the  said  boards  of  supervisors  shall  se- 

^      ^     lect  such  persons  only,  as  they  know,  or  have  good  reason  to  believe, 

are  possessed  of  the  qualifications  by  law  required  of  persons  to  serve 

as  jurors  for  the  trial  of  issues  of  fact,  and  are  of  approved  integrity, 

lair  character,  sound  judgment,  and  well  informed. 

Who  to  be  $  4.  Persons  exempt  by  law  from  serving  as  jurors  for  the  trial  of 
issues  of  feet,  shall  not  be  placed  on  any  list  of  grand  jurors,  required 
by  the  preceding  provisions. 


(19)  Laws  of  1827, p.  812, §  lit  4. 
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S  5.  Tlie  lists  so  made  out  by  the  said  boards  of  supervison^  Aall  /^t.  i. 
coatain  the  christian  and  suroamesy.  at  lenigth,  of  the  persons  named  "^^^^^^ 
therein,  their  respective  places  of  residence,  and  their  several  occupa-  ^^*  ^®- 
tions ;  it  shall  be  certified  by  the  clerk  of  the  board  of  supervisors,  9xA 
flhali  be  filed  in  the  ofiice  of  the  clerk  of  the  county,  within  ten  days 
after  the  first  day  of  the  meeting  at  which  the  same  is  herein  directed 
to  be  made.**^  '  ^  . 

$  6.  On  receiving  such  list,  the  county  clerk  shall  write  the  names  ootyof  sooi. 
of  the  persons  contained  therein,  with  their  additions  and  places  of^^^'^ 
residence,  on  separate  pieces  of  paper,  and  shall  roll  up  or  fold  such 
pieces  of  papes,  each  in  the  same  manner  as  near  as  may  be,  so  that 
the  name  written  thereon  shall  not  be  visible ;  and  shall  deposit  such  • 
pieces  of  paper  in  a  sufficient  box,  from  which  they  shall  be  drawn 
as  herein  after  previded«^^ 

S  T.  If  the  circuit  judge  of  the  first  circuit,  the  mayor  and  recorder  inoNuiat 
of  the  city  of  New-York,  or  any  two  of  them,  shall  at  any  time  be  ^m  uT 
of  opinion  that  a  greater  number  of  persons  than  that  herein  required,    '^^^'^ 
should  be  returned,  to  serve  as  grand  jurors,  they  may,  by  an  order 
under  their  hands,  direct  such  number  to  be  increased ;  but  such  in* 
crease  shall  not  exceed  one  half  the  number  herein  required  to  be  se- 
lected for  that  ci^  and  county. 

S  &•  If  the  county  judges  of  any  other  county  of  this  state,  or  any  ib.  in  Atb« 
three  of  them,  shall  at  any  time  be  of  opinion  that  a  greater  number  of 
persons  than  ^at  herein  required,  should  be  returned  to  serve  as  grand 
jurora  in  their  county,  they  may,  by  an  order  under  their  hands,  d^ 
rect  such  number  to  be  increased;  but  such  increase  shall  not  ex- 
ceed one  half  the  number  herein  required  to  be  selected  for  such 
county. 

S  9.  Upon  any  order  which  is  authorised  by  the  two  last  sections,  out^ofM- 
being  served  upon  the  board  of  supervisors,  they  shidi  at  their  next^*^^"*^ 
annual  meeting,  increase  the  number  of  persons  returned  by  them  to 
serve  as  grand  jurors,  pursuant  to  such  order* 

$  10*  At  the  time  of  drawing  the  nami»8  of  jurors  for  the  trial  of  is-  Ttm*,  as*  at 
sues  of  feet,  in  any  court  of  oyer  and  terminer,  and  at  the  time  of  draw-  ^tift 
ing  such  jurors  for  any  term  of  the  court  of  common  pleas  of  the  coun* 
ty,  at  which  a  court  of  jgeneral  sessions  may  by  law  be  held,  the  coun- 
ty clerk,' in  the  presence  and  with  the  assistance  of  the  sheriff*  or  un- 
der-sherifi*,  and  of  a  county  judge  or  justice  of  die  peace,  or  two  coun- 
ty judges  or  justices  of  the  peace,  who  shall  have  attended  for  the  pur- 
pose of  drawing  the  petit  jury  for  such  court,  shall  proceed  and  draw 
the  names  of  twenty-four  persons,  fi*om  the  box  in  which  the  pieces 
of  paper  shall  have  been  deposited  for  that  purpose,  to  serve  as  grand 
jurors  at  such  court  of  oyer  and  terminer,  or  general  sessions,  as  the 
case  may  be.^ 

"  (SO)  Lawi  oTlSSr,  p.  812,  $  1  S(  4    (21)Ib.§2.    (28)  lb.  §~ai 
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TITLE  4.       S  11.  Such  drawing  shall  be  conducted  in  all  respects,  in  the 


.ner  prescribed  by  law  for  drawing  petit  jarors ;  a  minute  of  soch  ibaw- 
dnwi^.      ing  shall  be  kept,  signed  and  filed  in  the  like  manner ;  and  a  list  of  ths 


persons  so  drawn,  with  their  additi<His[and  places  of  residence,  and  spe- 
cifying for  what  court  they  shall  have  been  drawn,  shall  be  noade  aoi 
certified  by  the  clerk  and  the  attending  ofiicers,  aiui  shall  be  deliyeied 
to  the  sheriff  of  the  county.^ 

HowMwi-  S  12-  The  sheriff  shall  summon  the  persons  named  in  such  list,  to 
ninnMd.  attend  such  court  as  grand  jurors,  at  least  six  days  previous  to  the  sit- 
ting of  such  court,  by  giving  personal  notice  to  each  person,  or  by  leav- 
ing a  written  notice  at  his  place  of  residence,  with  some  person  of  pro- 
per age.  He  shall  return  such  list  to  the  court  at  the  opening  ti^re- 
of,  specifying  those  who  were  summoned,  and  the  manner  in  which 
each  person  was  notified. 

FiMt  for  Mt  S  13.  The  court  to  which  any  list  of  grand  jurors  so  drawn  shsB 
"^^  '^'  be  returned  by  the  sheriff  shall  impose  a  fine  not  exceeding  twenty- 
five  dollars,  for  each  day  that  any  person  duly  summoned  as  a  grand 
juror  shall,  without  reasonable  cause,  neglect  to  attend.  But  if  it  ap- 
pear that  any  such  person  was  notified  by  leaving  a  written  notice  st 
.  his  place  of  residence,  the  court  shall  suspend  such  fine,  until  the  de- 
laulting  grand  juror  shall  be  notified,  as  provided  by  law. 

DiMiiuguv      S  14.  The  court  may  discharge  any  person  from  serving  as  a  grand 
*^**'     .   juror,  in  the  same  cases,  in  which  petit  jurors  may  by  law  be  dis- 
diarged. 

B^uinuM        S  15-  When  any  person  drawn  as  a  grand  juror,  shall  not  attend 
ballot  to  box.  ^  court  for  which  he  was  drawn,  or  shall  be  excused  for  the  tens 

only,  his  name  shall  be  returned  into  the  box  of  undrawn  baUota  for 

that  year.** 

OMfcrayinciL  $  16.  When  any  person  drawn  as  a  grand  juror,  shall  have  at- 
tended and  performed  his  duty  as  such  at  any  court,  the  ballot  con- 
taining his  name  shall  be  destroyed,  and  he  shall  not  be  again  requir- 
ed to  serve  as  a  grand  juror  during  the  year  for  which  his  name  was 
returned.** 

xb.  S  17.  When  any  person  drawn  as  a  grand  juror,  shall  be  discharg- 

ed by  the  court,  or  excused  firom  attending,  on  account  of  any  dis- 
quaUfication,  or  for  any  other  cause  not  being  of  a  temporary  nature, 
die  ballot  containing  his  name  shall  be  destroyed.^ 

suMpenoQ      S  18.  When  the  same  person  shall  be  drawn  as  a  grand  juror  aaai 
boiiTfttSllc.   as  a  petit  juror,  to  attend  the  same  court,  his  name  shall  be  omitted 
irom  the  list  of  petit  jurors,  and  another  name  shall  be  drawn  firom 
the  box  containing  the  names  of  persons  returned  to  serve  as  petit  ju- 
rors ;  and  after  the  completion  of  the  drawing  of  the  petit  jurors,  the 

(»)  LtWB  of  1827,  p.  312,  §  2.    (24)  lb.  §  & 
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Dame  of  sueh  person  drawn  for  the  grand  jury,  shall  be  returned  fate   a^t-  i« 
the  box  containing  the  undrawn  names  of  petit  jurors*  .  ^^^^'^'^V^ 

S  ISf.  If  anj  new  list  of  persons  to  serve  as  grand  jurors,  shall  not  Dnwinf,  a«. 
be  returned  to  the  county  clerk,  before  he  shall  have  completed  the 
drawing  of  the  grand  jurors  for  any  court,  he  shall  proceed  to  draw 
grand  jurors  in  the  manner  herein  provided,  from  the  box  containing 
the  names  of  those  already  returned  for  that  purpose,  notwithstanding 
they  may  have  been  returned  for  a  year  then  expired,  or  which  will 
expire  before  the  end  of  the  term  or  sitting  of  the  court  £br.  which  they 
shall  be  drawn ;  and  such  persons  shall  be  summ<»ied  and  shall  senria 
in  the  same  manner,  and  be  sulgect  to  the  same  penalties  for  neglect, 
BB  if  such  year  had  not  expired. 

S  20.  When  it  shall  appear  upon  the  representation  of  a  county  Addinc 
clerk,  that  there  are  less  than  fifty  names  remaining" in  the  box  con-  C^Moitj^ 
taining  the  names  of  persons  returned  to  serve  as  grand  jurors,  any  ^''^'^ 
three  judges  of  the  county  courts  may  select  from  the  citizens  of  the 
county  qualified  to  serve  as  grand  jurors,  and  who  shall  not  have 
served  during  die  preceding  twelve  months,  the  names  of  fifty  per* 
eons,  to  serve  as  grand  jurors. 

Siil,  Such  names  shall  be  certified  to  the  county  clerk,  who  shall  Hownad 
file  such  certificate  in  his  office,  and  shall  cause  such  names  to  be  d^^ilS!dtodtDd 
written  on  distinct  pieces  of  paper,  and  deposited  in  the  box  contain-  ^^"^ 
ing  any  undrawn  names  of  persons  returned  to  serve  as  grand  jurors, 
or  if  ^ere  be  none,  then  in  a  proper  box ;  and  from  such  box,  in 
either  case,  the  clerk  shall  draw  a  grand  jury  to  serve  jfor  any  court 
of  oyer  and  terminer  or  general  sessions,  to  be  held  immediately  after 
such  drawing. 

S  22.  Such  drawing  shall  be  made  at  the  time,  and  in  the  same  Dvmwinf  and 
manner,  in  all  respects,  as  herein  provided  in  respect  to  persons  re-»«»«««i' 
turned  by  the  supervisors,  and  the  persons  drawn  shall  be  summoned 
in  like  manner,  and  subject  to  the  same  penalties  for  neglect. 

S  23.  If  at  any  court  of  oyer  and  terminer,  or  court  of  general  ses-  si^yii^dc* 
•ions,  there  sl^all  not  appear  at  least  sixteen  persons  duly  qualified  |!^^'^^^ 
to  serve  as  grand  jurors,  who  shall  have  been  summoned  for  diat  pur- 
pose, or  if  the  number  of  grand  jurors  attending  shall  be  reduced  be* 
low  sixteen,  by  any  of  them  being  discharged,  or  otherwise,  such 
court  may,  by  an  order  to  be  entered  in  its  minutes,  direct  the  sheriff 
of  the  county  to  summon  the  number  of  persons  necessary  to  complete 
tbe  grand  jury  for  such  court 

$24.  The  sherifi*  shall  summon  such  persons  aooordingly,  ^whon,, 
shall  be  bound  fordiwith  to  attend  and  serve,  unless  excused  by  the 
c^urt,  in  the  same  manner  and  subject  to  the  same  penalties  for  neg^  , 

lect,  as  persons  duly  drawn  by  the  county  clerk  and  summoned  by  the 
flberiff,  as  herein  provided. 
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^^       or  tfae  justices  of  the  peace,  of  any  countj,  to  issue  9ny  precept  to  Ik 
ffrtfid  Jury  t  sheriff  to  summoii  any  grand  jury  for  any  court  of  general 


•bontb^d.  but  the  list  of  persons  certified  to  be  drawn  for  that  purpose  by  tfas 
county  clerk  and  the  officers  attending  such  drawing,  shall  autkodse 
and  make  it  the  duty  of  the  sheriff,  to  summon  and  return  such  par- 
sons as  grand  jurors. 

numkmoi  j$g6.  There  shall  not  be  mere  than  twenty*three  nor  lees  tlian  n- 
teen  persons  awom  on  any  grand  jury;  and  firom  the  panMmi 


monad  to  serve  as  grand  juiors  and  ^peering,  the  oourt  ehall  ^ffoiM 
a  foreman,  and  they  shall  abo  appoint  a  foreami  in  ererj  case  what 
any  person  already  appointed,  shall  he  dischargad  or  eKCuaed  hebn 
the  grand  jury  are  dismissed. 

gj^ttfMto  S  27.  A  person  held  to  answer  to  any  criminal  charge,  bm^  object 
to  the  emipetency  of  any  one  summoned  to  serre  as  a  grand  juxor,  be- 
fore he  is  sworn,  on  the  ground  that  he  is  the  prosecutor  or  o^Mnplyin' 
ant  upon  any  charge  against  such  person,  or  that  he  is  a  witness  oa 
the  part  of  the  prosecution,  and  has  been  subpoenaed  or  been  bound  in 
ft  recognizance  as  such ;  and  if  such  objection  be  establidied,  the  po^ 
son  so  summoned  shall  be  set  aside. 

Mo««btnto  $  28.  No  challenge  to  the  array  of  grand  jurors,  or  to  any  person 
summoned  to  serve  as  a  grand  juror,  shall  be  allowed  in  any  other 
cases  than  such  as  are  tipeci&ed  in  the  last  section. 

v^HMftfi  to      S  29.  The  foreman  of  every  grand  jury,  from  the  time  of  hie  ap- 

f9*thi.         pointment  to  his  discharge,  shall  be  authorised  to  administer  any  oath, 

declaration  or  affirmation,  in  the  manner  prescribed  by  law,  to  any 

witnesses  who  shall  appear  before  such  grand  jury,  for  the  putpoaeef 

giving  evidence  in  any  matter  cognizable  by  them.'' 

ciOTkof  $  30.  Every  grand  jury  may  appoint  one  of  their  number  to  be  a 
clerk  thereof,  to  preserve  minutes  of  their  proceedings  and  <^  the  evi- 
dence given  before  them ;  which  minutes  shall  be  delivered  to  die 
district  attorney  of  the  county,  when  so  directed  l>y  the  grand  jury. 

DiwdotarM  jS  31.  Members  of  the  grand  jury  may  be  required  by  any  court,  to 
rwT*^.  ^  testify  whether  the  testimony  of  a  witness  examined  before  such  jury, 
is  consistent  with  or  dl&rent  from,  the  evidence  given  by  such  wit- 
ness before  such  court ;  and  they  may  also  be  required  to  discloee  die 
testimony  given  before  them  by  any  person,  upon  a  complaint  against 
such  person  for  perjury,  or  upon  his  trial  for  such  c^nce ;  but  in  no 
case  can  a  member  of  a  grand  jury  be  obliged  or  allowed  to  testify  or 
declare,  in  what  manner  he  or  any  other  member  of  the  jury  voted  on 
any  question  before  them,  or  what  opinions  were  expressed  by  ally  ju- 
ror, in  relation  to  any  such  question. 
^^™**'^™*'"^'^^'^"^^*— *-^  ■  *    ■  I  i  I  ■  .■  I  ■■■■■■■    ■  I .  Ill,  > ,   I  , 
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SSS.  Whenever  required  by  the  grand  jury,  it  riiall  be  the  (h%  of  AWt- 
the  dictrict  attorney  of  the  comity^  to  attend  them  for  the  purpose  o()^^y^^_ 
examining  witnesses  in  their  presence,  or  of  giving  diem  advice  npon  jMy«***«>^v 
any  legal  matter;  and  to  issue  subpcBuas  and  other  process  to  bring    . 
up  witnesses* 

S  33.  The  district  attorney  of  the  county  riiall  be  allowed  at  all  jH^^- 
times  to  appear  before  the  grand  jury,  on  his  request,  for  Qie  purpose  v^n.^ 
6f  giving  hkfonnation  relative  td  any  matter  cognizable  by  them ;  end 
may  be  permitted  to  interrogate  witnesses  before  them,  when  they  shtll  ^ 

dstem  it  neces^ry :  but  no  district  attorney,  constable  or  anyotfaet 
person,  except  the  grand  jurors,  shall  be  permitted  to'be  ptiBsent  d^ng 
thb  OLpression  of  their  opinions  or  the  giving  of  their  votes,  upon  «iny 
matter  before  them. 

S  34.  If  any  offence  shall  be  committed  during  the  sitting  of  any  wimb.mw 
court  of  oyer  and  terminer  or  court  of  general  sessions,  after  the  grand  ^nS. 
Jury  attending  such  court  shall  have  been  discharge,  ^ch  cSourt  m&iy, 
in  its  discretion,  by  an  order  to  be  entered  in  its  minutes,  dirlict  the 
^eriiTto  summon  another  grand  jury. 

5  36.  The  sheriff  shall  accordingly  forthwith  summon  such  grand  ^JJ^f*?* 
jury  from  the  inhabitants  of  the  county  qualified  to  serve  as  petit  ju- 
rors, who  shall  be  returned  and  sworn,  and  shall  proceed  in  the  same 
manner  in  all  respects,  as  provided  by  law  in  respect  to  other  grand 
juries. 

ART1CI.E  SSCOND. 

• 

Cf  Indictments  and  Proceedings  thereon, 

JSbc.  as.  Indictments  how  to  be  found  end  certified. 

87.  limitMdon  of  time  within  wbieb  they  are  to  be  fonnd. 

88.  jbdictmentf  how  presented;  ^o  be  filed,  not  open  to  inspection,  ke. 
80.  Panishment  for  disclosing  iact  that  indictment  is  found. 

40.  Qualification  of  bat  section.  ' 

41.  Gnmd  jnries  to  be  charged  respecting  disdlosures. 

48.  In  easa  of  two  Indictments  for  same  matter,  first  to  be  quashed. 

48.  In  wiiat  coimty  rec^Ters  of  stiolen  property  may  be  indicted,  kc. 

44i  In  what  counties  indictment  may  be  found  for  ofienees  on  board  vessels,  kt^ 

45.  lb.  for  offences  committed  near  bonndary  Kne  of  a  coonty. 

46.  Allegation  of  property,  in  case  of  sareial  ownen  or  partners. 

47.  Ptoccadingi  when  wound,  kc  in  one  county  and  death  in  anothar. 

48.  Indictments,  ke,  against  accessaries,  in  what  counties  may  be  had. 

49.  Acceesariea  to  be  tried,  although  principal  pardoned,  kt,   ' 

60.  When  robbeiy,  Scis.  may  be  tried  in  county  to  which  property  is  carried. 

51.  Counts  for  different  degrees  of  same  offence.  • 

S8.  Indictments  not  to  be  affected  by  certain  omissions  and  defects. 

08.  Defendants  when  entiUed  to  copy  of  indictments. 

(ML  NoOe  prosequi  not  to  be  entered  without  leave  oCthe  court. 

55.  Warrants  on  indictments  by  whom  to  be  issued. 

56.  Letting  to'bail  of  persons  indicted,  by  wbat  oiBcers. 
Sr*  No  oOier  ofitoefs  authorised  to  let  to  bail  in  such  cases. 

•   68.  Becogniaance  on  letting  to  bail,  where  to  be  filed,  ke. 
66.  Subpctaas  to  be  furnished  defendants,  without  chargte. 
eOk  61.  How  issued  for  courts  of  sesrionsand  courts  of  oyer  aiid  teminar. 
68.  How  issued  by  derkof  criarinal  eouts  in  New-Tovk. 
68.  Authority  of  district  attomies  to  isf  ue  sshponas. 
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TTTLS  4.    ^^'  ^  PoMltie*  tad  proeeediqgi  for  ditobedieiiM  of  tnhposau. 

65.  Not  neeetMury  to  tandcr  feef  to  witaefiet  in  erimiiuJ  CMOf . 
W  ft  07.  Coai|inMiitiiig  ofleaeei  betee  Uiotaaat,  tad  pffOfiwdfajC- 
0S.  Compromuiag  aftor  indletBMBt  found. 

69.  Offeneei  wUeh  may  not  be  eompromitod. 

70.  Modo  of  nmigning  defendant  on  iadiotment,  &e. 

71.  Dilatory  pleas  to  be  prored. 
7S.  Trying  foreign  pleai. 

79  ft  74.  Oammkwm  to  warning  witnaetai»  and  pneatdiagi  tlMreon. 
75.  EjEBmination  of  witneesea  coodltionaUy. 

S  36.  No  iDdictment  can  be  found  without  the  ccncuirenoe  of  al 
lea«t  twelve  grand  juron ;  when  so  found,  and.  not  otherwiae,  the 
foreman  of  the  gnnd  jury  shall  certify  under  his  hand  that  audi  kh 
dictooent  is  a  true  bill. 

wiibiawiuit  S  37.  Indictments  for  murder  may  be  found  at  any  time  after  die 
death  of  the  person  killed ;  in  all  other  cases,  indictments  shall  be 
found  and  filed  in  the  proper  court,  within  three  years  after  the  com* 
mission  of  the  ofienoe ;  but  the  time  during  which  the  defendant  shall 
not  have  been  an  inhabitant  of,  or  usually  resident  within  this  state, 
shall  not  constitute  any  part  of  the  said  limitation  of  three  years.^ 

S  38.  Indictments  found  by  a  grand  jury,  shall  be  presented  by 
ST"^*'  their  foreman,  in  their  presence,  to  the  court,  and  shall  be  there  filed, 
and  remain  as  public  records ;  but  such  as  are  found  against  any  person 
for  a  felony,  not  being  in  actual  confinement,  shall  not  be  open  to  the 
inspection  of  any  person  except  the  district  attorney,  until  tlie 
dants  therein  respectively  shall  have  been  arrested. 

DtMintiH  S  39.  No  grand  juror,  constable,  district  attorney,  clerk  or 
^^'^^  any  court,  shall  disclose  the  fact  of  an  indictment  having  been  found 
against  any  person  for  a  felony^  not  in  actual  confinement,  until  the 
defendant  in  such  indictment  shall  have  been  arrested  thereon ;  every 
person  violating  this  provision  shall  be  deemed  guilty  of  a  misdemeanor. 

LarttwtiMi      S  40.  The  last  section  shall  not  extend  to  any  district  attorney, 
^^*'^^^'     sheriff  or  other  officer,  making  any  such  disclosure  by  the  issuing,  or  in 
the  execution  of  any  process  on  such  indictment,  or  in  any  other  way 
when  it  shall  become  necessary  in  the  discharge  o(  any  official  duty. 

Noiietto         5  41.  In  charging  grand  juries,  the  court  shall  apprize  them  of  the 
fraodjaroiB.  foregoing  provisiou  respecting  the  disclosure  of  the  &ct  that  any  in- 
dictment has  been  found. 

Twoiodiei-      S  42.  If  there  be  at  any  time  pending  against  the  same  defen^bnt, 

iiyiy*,,  two  indictments  for  the  same  offence ;  or  two  indictments  for  die  same 

matter,  although  charged  as  difibrent  offences,  the  indictment  first 

found,  shall  be  deemed  to  be  superseded  by  such  second  indictment, 

and  shall  be  quashed. 

laaietioc  le-  5  43.  In  the  cases  where  any  person  shall  be  liable  to  proseeutioD 
SkTpil  as  the  receiver  of  any  personal  property  that  shall  have  been  felooi- 
'*^'         ously  stolen,  taken  or  embezzled,  he  may  be  indicted,  tried  and  oon- 
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▼kted  in  any  county  where  he  recehred  or  had  such  property,  not-    art.  t. 
withstanding  such  theft  was  committed  in  another  county.  \^^>r%^ 

S  44.  When  any  offence  shall  have  been  committed  within  thisoflbnoMon 
state,  on  board  of  any  vessel  navigating  any  river,  lake  or  canal,  an  ids,  atoT 
indictment  for  the  same  may  be  found  in  any  county  through  which, 
or  any  part  of  which,  such  vessel  shall  be  navigated  in  the  course  of 
^  the  same  voyage  or  trip,  or  in  the  county  where  such  voyage  or  trip 
AM  terminate,  and  such  indictment  may  be  tried,  and  a  conviction 
thereon  had,  in  any  such  county,  in  the  same  manner,  and  with  the  like 
eflbct,  as  in  the  county  where  the  o&nce  was  committed. 

S  45.  When  an  offence  shall  be  committed  on  the  boundary  of  two  n,.  „^ 
counties,  or  within  five  hundred  yards  of  such  boundary,  an  indict- J'JlJJi'^'*'' 
ment  for  the  same  may  be  found,  and  a  trial  and  conviction  thereon 
may  be  had,  in  either  of  such  counties. 

$  46.  When  any  aSBOce  shall  be  committed  upon,  or  in  relation  propwty  or 
to,  any  personal  property  belonging  to  several  partners  or  owners,  ^^  ^^' 
fhs  indictment  for  such  office  shall  be  deemed  sufficient,  if  it  allege 
such  proper^  to  belong  to  any  one  or  more  of  such  partners  or  owners, 
without  naming  all  the  partners  or  owners. 

S  47.  When  any  mortal  wound  shall  be  given,  or  any  p<MSon  shall  wottiid,&o. 
be  administered,  or  any  other  means  shall  be  employed,  in  one  county,  ZStuSff 
by  which  a  human  being  shall  be  killed,  who  shaU  die  thereof  in  *"''^^' 
another  county,  an  indictment  for  such  oflfence  may  be  found  in  the 
county  where  such  death  happened ;  and  the  same  proceedings  shall 
be  had  thereon  in  all  respects,  as  if  the  means  by  which  such  death 
was  produced,  had  been  employed  and  used  in  the  county  where  such 
death  happened.^ 

S  48.  An  indictment  against  an  accessary  to  any  fel<my,  may  be  AcoeMariM. 
found  in  the  county  where  the  offence  of  such  accessary  shall  have 
been  committed,  notwithstanding  the  principal  ofience  was  commit* 
ted  in  another  county ;  and  the  like  proceedings  shall  be  had  there^ 
in  aU  respects,  as  if  the  principal  ofience  had  been  committed  in  the 
same  county.*'' 

S  49.  An  accessary  before  or  after  the  fact,  may  be  indicted,  tried,  wbonprmei- 
convicted  and  punished,  notwithstanding  the  principal  felon  may  have  JjJ^i**^*^^* 
been  paidoned,  or  otherwise  discharged,  after  his  conviction.^  . 

$  50.  When  property  stolen  in  one  county  and  brought  into  another,  Cfruin  rob* 
shdl  have  been  taken  by  burglary  or  robbery,  the  offender  may  be  in-  b^ito^ 
dieted',  tried  and  convicted  for  such  burglary  Or  robbery,  in  the  eouft- 
ty  into  which  such  stolen  property  was  brought,  in  the  aamie  manner 
as  if  such  burglary  or  robbery  had  been  committed  in  that  county.** 

(27)  lR'L.p.485,§5.    (SB)  ».  p.  486,  §  6.    (29)  lb.  p.  408,  §  2. 
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TrrLS4.  ^  5]^  Wbenbjr  law  an  oflbdoe  ooopruei  diftcent  dagreea,  an  m- 
^^^^^^^  dictmrait  TQMy  c<mtain  counts  fixr  the  dififemt  degrees  of  the  same  6^ 
diihrmt  d^  fence,  or  for  any  of  such  degrees. 

S  62»  No  indictment  shall  be  deemed  inyalid,  nor  shall  the  trial, 


^  *"  "*^  judgment  or  other  proceedings  thereon,  be  affected, 

1.  By  reason  of  having  omitted  the  addition  of  the  d^ndaat's  title, 
occupation,  estate  or  degree ;  or  by  reason  of  the  mis-«tatemeDt  of  any 
such  matter,  or  of  the  town  or  county  of  his  residence,  where  the  da- 
fendant  shall  not  be  misled  or  prejudiced  by  such  mis-statement :  or, 

8.  By  the  omission  of  the  words  ^^  with  force  and  armto,''  or  any 
wcnrds  of  similar  import :  or, 

8.  By  reason  of  omitting  to  charge  any  offence  to  have  been  cooa- 
mitted  contrary  to  a  statute,  or  contrary  to  several  statutes,  notwith- 
standing such  offence  may  have  been  created,  or  the  punishment  there- 
of may  have  been  declared,  by  any  statute ;  or, 

4.  By  reason  of  any  other  defect  or  imperfection  in  matters  of  form, 
which  shall  not  tend  to  the  prqudice  of  the  defendant*^ 

OnfTofiD-  S  58.  Every  person  indicted  for  any  offence,  who  shall  have  been 
arrested  upon  process  issued  upon^uch  indictment,  or  who  shall  have 
duly  entered  into  recognizance  to  appear  and  answer  to  such  indict- 
ment, shall,  on  demand,  and  on  paying  the  fees  allowed  by  law  there- 
for, be  entitled  to  a  copy  of  the  indictment,  and  of  all  endorseaneDts 
thoreon^ 

S^54.  It  shall  not  hereafter  be  lawful  for  any  district  attorney  (o 
enter  a  noUe  prosequi  upon  any  indictment,  or  in  any  other  way  to 
discontinue  or  abandonr  the  same,  without  the  leave  of  the  court  hav- 
ing jurisdiction  to  tiy  the  (^ence  charged,  entered  in  its  mlnates. 

wamiito  on  S  55*  A  Warrant  for  the  arrest  of  any  defendant  indicted,  mav  be 
issued  by  the  court  to  which  such  indictment  shall  be  presented,  or 
by  any  justice  of  the  supreme  court,  any  circuit  judge  or  judge  of  the 
county  courts  of  the  county  in  which  such  indictment  shtdl  be  found, 
either  in  vacation  or  during  the  sitting  of  any  such  court ;  but  sudk 
warrant  shall  not  be  issued  by  any  other  officer. 

Who  antho-  S  56.  In  the  cases  where  by  law  persons  indicted  may  be  let  to 
tail  ponon  bail,  for  their  appearance  at  the  court  having  cognizance  of  the  of" 
fence,  they  may  be  so  let  to  bail  by  the  court  having  jurisdiction  to 
try  the  offence  charged ;  or  if  such  court  be  not  sitting,  by  die  chan- 
cellor, any  justice  of  the  supreme  court,  circuit  ju^  or  supreme  cxrait 
commissioner ;  and  if  the  <^nce  charged  may  be  tried  m  a  cxittrt  of 
general  sessions,  sneh  persons  may  be  let  to  bail  by  any  jtrfge  of  the 
oeunly  courts  of  the  county  wheie  such  indi^ment  was  feuiid. 

ocbv  ooem  S  57.  No  oflSccrs  other  than  those  specified  in  the  last  section,  shaH 
let  to  ball  any  person  indicted  for  any  offence. 

.     (80)  1  R.  L.  p.  497,  §  18. 
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S  58.  Wlienever  any  peraoi^  indicted  for  any  ofienoe,  ahall  be  let   Awr.% 
to  bail,  the  officer  taking  the  recognizance,  shall  immediately  file  the  ^^^1^^^^"^ 
<«une  with  the  clerk  of  the  county  in  which  the  indictment  wa0  found.  »'^'^«.' 

S  59.  The  clerk  of  any  county  in  which  an  indictment  AbUI  besobp^Msto 
found,  or  any  proceeeding  before  the  general  sessions  diall  be  insti-  ioSmuom. 
tuted,  upon  the  application  of  tHe  defendant,  without  requiring  any 
fees,  shall  issue  subpoenas  as  well  during  the  sitting  oi  any  court,'  as 
in  vacation,  £>r  such  witnesses  as  such  defendant  diall  require,  re- 
siding in  or  out  of  the  county.'* 

5  60.  If  such  subpoena  be  issued  to  compel  the  attendance  of  any  Howi-uai 
witness  at  any  court  of  general  sessions,  it  shall  be  issued  under  the  "'■^*'*"^ 
seal  of  the  court  of  common  pleas  of  the  county,  shall  be  tested  in  the 
name  of  the  first  or  senior  judge  of  such  county,  and  on  the  day  it  is 
issued ;  and  shall  be  made  returnable  at  any  day  of  the  sitting  of  the 
court  at  which  the  attendance  of  the  witness  shall  be  required. 

S  61.  If  such  subpoena  be  issued  to  compel  the  appearance  of  any  How  mau 
witness  at  any  court  of  oyer  and  terminer,  it  shalf  be  issued  under  the  ^rmi^f^ 
seal  of  such  court,  if  there  be  one ;  and  if  there  be  none,  under  the  seal 
of  the  court  of  common  pleas  of  the  county;  shall  be  tested  in  the 
name  of  the  circuit  judge  of  the  circuit,  on  the  day  it  is  issued ;  and  shall 
be  made  returnable  at  any  day  of  the  sitting  of  the  court  at  which  the 
attendance  of  the  witness  shall  be  required. 

-S  62.  The  clerk  of  the  courts  of  oyer  and  terminer  and  general  ses-  j^,  4„  j,^^ . 
sions  in  the  city  of  New-York,  shall,  in  like  manner,  on  the  applica-  ^^'^* 
tion  of  any  person  indicted  in  either  of  such  courts,  issue  8i!ibpoenas  in 
the  same  manner  as  herein  before  directed.^' 

S  63.  The  district  attorney  of  every  county  shall  have  power  to  sobp©nM  by 
issue  subpoenas  for  witnesses  in  support  of  any  prosecution,  to  appear  fprlHiol^'' 
at  any  court,  without  the  seal  of  such  court ;  and  every  such  subpoena, 
subscribed  by  the  district  attorney  issuing  the  same,  shall  be  as  vaUd 
and  efiectual,  as  if  the  seal  of  the  court  at  which  any  witness  named 
therein  is  required  to  appear,  had  been  affixed  thereto.'^ 

S  64.  Disobedience  to  every  subpoena  issued  pursuant  to  the  fore-  oi^^botiDs 
going  provisions,  shall  be  punished  in  the  same  manner,  and  upon  the  "ubpama. 
like  proceedings,  as  provided  by  law  in  cases  of  subpoenas  returnable 
at  any  circuit  court ;  and  the  person  guilty  of  such  disobedience,  shall 
be  liable  to  the  party  at  whose  instance  such  subpoena  issued,  in  the 
same  manner,  and  to  the  same  extent,  as  ia  cases  of  subpoenas  issued 
in  any  civil  suit 

S  ^5.  It  shall  not  be  necessary  to  pay  or  tender  any  fees  whatever,  y^^  got  lo 
to  any  witness  subpoenaed  on  the  part  of  the  people  of  this  state,  in  ^  ^'""'^^*^ 
support  of  any  prosecution,  or  to  any  witness  subpoenaed  on  the  part 
of  any  defendant  in  any  indictment ;  but  such  witness  shall  be  bound 

(31)  1  R.  h,  p.  497,  §  12.    (32)  2  R.  h.  p.  147.  §  10. 
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TiTLB  4.  to  attend,  as  if  the  fees  allowed  by  law  to  witnesses  in  ciril  cases  had 
^'^^^'^''^^Wn  duly  paid  to  hira. 

compromit-      S  66.  Where  any  person  shall  be  bound  by  recognizance  to  appear, 
bl^TraiBdict  or  shall  bo  committed  to  prison,  on  any  charge  for  an  assault  and  battery 
"^^         or  other  misdemeanor,  for  which  the  injured  party  shall  hate  a  remedy 
by  civil  action,  except  such  offences  as  are  herein  after  specified,  if  the 
injipred  party  shall  appear  before  the  magistrate  who  may  have  taken 
the  recognizance  or  made  the  commitment,  or  before  any  judge  of  the 
county  courts,  and  acknowledge  in  writing  that  he  has  received  satis- 
I       faction  for  such  injury  and  damage,  such  magistrate  or  judge  nciay,  in 
his  discretion,  on  payment  of  the  costs  which  have  accrued,  by  an  or- 
der under  his  hand,  discharge  such  recognizance,  or  supersede  the 
commitment  of  the  offender;  and  may  in  like  manner  discharge  eve- 
ry recognizance  which  may  have  been  taken  for  the  appearance  of 
any  witnesses  in  such  case." 

Order  fordit-     ^  ^T*  Evoiy  such  Order  discharging  any  recognizance,  diall  be  filed 
SiiSSIfcc^'*    '^  the' office  of  the  clerk  of  the  county ;  and  every  such  order  super- 
seding the  commitment  of  the  offender,  shall  be  delivered  to  the  keeper 
of  the  jail  where  he  shall  be  confined,  who  shall  immediately  dis- 
charge isuch  offender  on  the  receipt  thereof. 

compromiM  S  68.  If  au  iudictmeut  shall  be  found  on  any  such  charge,  the  ia- 
mutfoond^  jured  party  may  in  like  manner  appear  in  the  court  where  such  in- 
dictment is  pending,  and  acknowl^ge  satisfaction  for  the  injury  and 
damage  sustained  by  him ;  and  such  court  may,  in  its  discretion,  on 
payment  of  the  costs  incurred,  order  that  no  further  proceedings  be 
had  on  such  indictment,  and  may  discharge  the  defendant  therefit>m; 
which  order  shall  operate  as  a  perpetual  stay  of  all  further  proceed- 
ings on  such  indictment.'* 

ofltacfltn.      ^  ^^'  ^^  provisions  of  the  three  last  sections  shall  not  extend  to 
**^^'        any  charge  or  indictn\ent  for  any  assault  and  battery  or  other  misde^ 
meaner,  charged  to  have  been  committed, 

i:  By  or  upon  any  officer  or  minister  of  justice,  whilst  in  the  exe- 
cution of  the  duties  of  his  office  f  or,  .  ' 

2.  Riotously:  or, 

3.  With  an  intent  to  commit  a  felony.** 

Arrairning  S  70.  Upou  any  defcndraut  being  arraigned  upon  an  indictment,  it 
f^StoSir  shall  tiot  be  necessary  to  ask  him  how  he  will  be  tried ;  and  instead 
**  of  being  required  to  say  whether  he  pleads  guilty  or  not  guilty,  be 

shall  be  required  to  say  whether  he  demands  a  trial  upon  such'indict- 
ment  ?  He  may  answer,  that  he  does  require  such  trial ;  and  fcH*  the 
purpose  of  all  further  proceedings,  such  answer  shall  be  deemed  equi- 
valent to  a  plea  of  not  guilty.  If  he  refuses  to  plead  or  answer,  end  in 
all  cases  where  he  does  not  confess  the  indictment  to  be  true,  a  |dei 
of  not  guilty  shall  be  entered  by  the  court ;  and  the  same  proceedings, 

(33)  IR.  L.p.499,§19. 
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in  all  respects,  shall  be  had,  as  if  he  had  pleaded  not  guilty  to  such    art^s 
indictment." 


5  71.  No  plea  in  abatement,  or  other  dilatory  plea,  to  an  indict-  wiatory 
ment,  shall  be  received  by  any  court,  unless  the  party  offering  such  ^^^ 
plea  riiall  prove  the  iruih  thereof  by  affidavit,  or  by  some  other  evi- 
dencc.** 

S  TS.  Where  any  ma^tter  shall  be  pleaded  to  an  indictment,  as  hav-  Foreign 
ing  occurred  in  any  other  county  than  that  in  which  such  indictment****** 
was  found,  it  shall  be  tried  in  the  same  manner  as  if  it  had  been  al- 
leged to  have  occurred  in  the  county  where  such  plea  is  tendered.'^ 

S  73.  When  an  issue  of  fact  is  joined  upon  any  indictment,  the  de-  oomnittiont 
lendant  therein  may  apply  to  the  court  in  which  such  indictment  is  '*''***~*^* 
pendii^,  for  a  commission  to  examine  any  material  witness  residing 
out  of  this  state,  and  such  court  may  grant  the  same  upon  the  same 
proof,  and  in  the  like  cases,  and  on  similar  terms,  as  provided  by  law 
in  civil  cases ;  and  the  officer  prosecuting  in  behalf  of  this  state,  shall 
he  permitted  to  join  in  such  commission,  and  to  name  witnesses  on 
the  part  of  the  people. 

S  74.  Interrogatories  to  be  annexed  to  such  commission,  shall  be  [ptenofito- 
settled,  and  such  commission  shall  be  issued,  executed  and  returned, "~'  '^ 
in  the  manner  prescribed  by  law,  in  respect  to  commissions  in  civil 
cases ;  and  the  depositions  taken  thereon  and  returned,  shall  be  read 
in  the  same  cases,  and  with  the  like  effect,  as  in  civil  suits. 

S  76.  After  an  indictment  riiall  be.  found  against  any  defendant,  he  Examining 
may  have  witnesses  examined  in  his  behalf,  conditionally,  on  the  or-  ctn^^^aii,. 
der  of  a  judge  of  the  court  in  which  the  indictment  is  pending,  in  the 
tsame  cases,  upon  the  like  notice  to  the  district  attorney,  and  with  the 
like  eflfect,  in  all  respects,  as  in  civil  suits. 

ARTICLE  THIRD. 

Qfthe  Removal  of  Indictments  before  Tried  or  Judgment, 

Sbc.  76.  To  what  offieen  appUcation  for  order  to  be  made. 

77.  Contents  of  application,  how.  yerified. 

78.  Wlien  order  of  remoral  to  be  granted. 

79.  Recognizanee  to  be  taken;  iti  contenti. 

80.  Where  recognizance  to  be  filed  and  order  ferred. 

81.  Certiocari  to  >etiiflna  abolithed. 

62.  By  what  offieen  certioraii  to  oyer  and  terminer  to  be  allowed. 
88.  Recognixanoe  to  be  taken;  ita  contents. 
84.  Froooedingi  after  mmoral. 

S  76.  Every  person  against  whom  an  indictment  shall  be  peading.j.^^1,^^^. 
in  any  court  of  general  sessions,  may  apply  to  any  justice  of  the  su-  ^^  ^^  ^1*1*''' 
preme  court,  any  circuit  judge  or  supreme  court  commissioner,  Sot  an 
order  to  remove  such  indictment  to  the  court  of  oyer  and  terminer  of 

the  coun^  in  which  the  same  was  found.''' 

-i . ■  I  I  ■    -  —    -  -  *    —  -  ■  ■  ■ — — 

(84)lR.L.p.494»$lft2.    (85)  lb.  p.  6M,  §  28.    (86)  lb.  p.  486,  §  8.    (87)  Laws  of 
1828,  p.  41,  §8. 
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TiTLR  4.      §  77.  Sudi  ap|4ication  thall  set  finrth  a  copy  of  the  indictaent,  or 


I'onfrnt*  ».f 


(he  substance  tliereof ;  the  time  wh^  it  was  found ;  the  proceediogi 
^>iiciiuon,  thereon,  if  any ;  and' the  facts  and  circumstances  rendering  a  renufTil 
thereof  expedient ;  and  shall  be  verified  by  affidavit. 

whra  ordef      S  78.  The  officer  to  whom  such  application  is  made,  shall  grant  ao 
ki  ^'S'"''^-  QY^Q^  ^^i  gii^)}  indictment  be  removed  to,  and  that  the  defasdant 

therein  be  tried  at,  the  next  court  of  oyer  and  terminer  to  be  held  in 
the  county  where  such  indictment  was  found,  unless  it  diall  appear 
that  the  application  therefor  was  not  made  in  due  season,  or  that  such 
removal  will  produce  any  injurious  delay,  or  in  any  way  tend  to  pie- 
vent  a  due  prosecution  of  such  indictment. 

ttecogti-f  S  79«  Before  granting  any  such  order  to  any  defendant  not  being  in 
r ancu  ( lerc  ^^^^^^  coufinemeut,  such  officer  shall  take  from  isuph  defendant,  a  recog- 
nizance, with  sufficient  sureties,  in  such  penalty  as  such  officer  shall 
direct,  conditioned,  that  the  person  so  indicted,  shall  appear  at  the  next 
court  of  oyer  and  terminer  to  be  held  in  the  county  where  such  indict- 
ment was  found,  and  at  such  other  time  as  such  court  Aell  appoint, 
and  if  no  plea  shall  have  been  made  to  such  indictment,  that  he  will 
plead  to  the  same ;  and  that  he  will  stand  trial  on  the  issue  joined,  or 
which  shall  be  joined  thereon,  and  that  he  will  hot  depart  such  court 
of  oyer  and  terminer  without  its  leave.'® 

S  80.  No  such  order  for  the  removal  of  an  indictment,  shall  be  ef- 
fectual, in  the  case  of  any  defendant  not  being  in  actual  confinement, 
unless  a  recognizance  taken  as  herein  before  directed,  be  delivered  at 
the  same  time  with  such  order,  and  be  filed  with  the  clerk  of  the  court ; 
nor  unless  such  order  be  delivered  before  any  judgment  rendered  on 
such  indictment,  and  before  any  juror  shall  be  sworn  i6  try  such  in- 
dictment.^® 

cortiorarifl       §  81.  No  certioraH  to  remove  any  indictment  from  a  court  of  ge- 
aboihbcd?    neral  sessions,  before  trial  thereon,  to  the  supreme  court,  or  to  any 
court  of  oyer  and  terminer,  shall  hereafter  be  allowed. 

Who  to  ai'       S  82.  No  celrtiarari  to  remove  into  the  supreme  court  any  indict- 
oZr  anlhc'!-  mcut  pouding  in  a  court  of  oyer  and  terminer,  before  trial  thereon, 


rUin?  it  an<J 
order. 


miner. 


7.:iiu'B  I  here- 
on. 


shall  be  effectual,  unless  allowe4  by  injustice  of  the  supreme  court,  or 
a  circuit  judge ;  and  no  other  officer  shall  have  authority  to  allow  sucli 
writ* 
Rocogni  S  88.  Before  allowing  any  writ  of  certiafari  tp  remove  an  indict- 

ment firom  any  court  of  oyer  and  terminer,  the  officer  to  whom  appli- 
catioQ  for  such  allowance  shall  be  made,  shall  take  from  the  defendant 
a  recognizance,  with  sufficient  sureties,  and  in  such  penalty  as  such 
officer  shall  direct,  conditioned,  that  the  defendant  prosecuting  auch 
certiararif  will  appear  at  the.  return  day  thereof,  in  the  supreme  court, 
and  plead  to  such  indictment,  if  issue  be  iK>t  already  joined  thereon ;  and 

(88)  Lawf  of  1828y  p.  41,  $  6. 
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will  sot  depart  mich  court  without  its  leave ;  and  that  he  will  obey  ^''"'^  & 
the  orders  and  rules  of  such  court,  in  respect  to  the  trial  of  such  in*  ^^"^^^^ 
dictnottit,  and  the  judgment  and  all  other  proceedings  thereon. 

$  84.  Every  indictment  so  removed,  shall  be  carried  down  for  trial  ProcMdinet 
at  the  proper  circuit  court,  by  the  district  attorney  of  the  county  in  v«i. 
which  the  same  was  found,  in  the  same  manner  in  all  respects,  as  is- 
sues joined  in  die  supreme  court  in  civil  cases,  and  the  same  pro- 
ceeAngs,  so  fiir  as  they  shall  be  applicable,  shall  be  had  thereoB. 


TITLE  V. 

OF  TRIALS  FOR  OFFENCES ;  BILLS  OF  EXCEPTION,  AND  OTHER  PRO- 

-      CEEDINGS  INCIDENT  TO  TRIAL. 

Sec.  1.  Iitnei  of  faet  on  indictments,  where  to  be  tried. 
2.  By  wMjoion  to  be  tried. 

8, 4  &  6.  Manner  of  drawing  jnron  for  trial  of  indictmenta. 
e.  Penalty  on  jnron  snmmoned  for  not  attending. 

7.  J«>j  of  pnrt  nUeBf  aboiisbed. 

8.  Grand  jnrors  who  found  indictment  not  to  be  on  petit  jory. 

9.  Wbat  defendants  entitled  peremptorily  to  challenge  twenty  jnron. 
lOfclL  Other  challengeB  to  jan»«  or  to  array. 

12.  Certain  persons  not  to  serre  as  jnron  in  certain  cases. 

is.  Defendants  to  be  preaent  at  trial  in  penon  or  by  attorney.  See. 

14  Prorisiona  in  ciTil  cases  eactended  to  criminal  proceedings. 

15  9c  16.  Proof  necessaiy  to  eonyict  for  treason. 

17.  Proof  necessary  to  fostain  indietmoits  for  conspiracy. 

18.  Certain  proof  sufficient  on  indictments  for  rape,  &c. 

19.  When  and  how  one  of  seTeral  defendants  to  be  a  witness,  &c. 

20.  When  defendants  to  be  tried  separately;  when  jointly. 

21.  Defendants  may  file  hills  of  exceptions;  proceedings. 

22.  Judgment  not  to  be  stayed  thereby,  except,  &c. 

28.  How  stayed  in  oyer  and  terminer  by  certiiicate  of  certain  offieen. 
24  fc  2S.  How  stayed  in  contts  of  gcneial  sessions. 

26.  When  and  how  defendant  may  be  let  to  bail. 

27.  Doty  of  district  ntton^  to  obtain  judgment  of  supreme  court. 
2S^  29  &  80.  Prisoners  under  indictment,  when  to  be  dischaiged. 

$1.  All  issues  of  fitct  joined  upon  any  indictment,  shall  be  tried  piaeooftrai 
by  a  jury,  in  the  county  where  such  indictment  was  found,  unless  for  m^''*^^*'' 
special  causes  the  supreme  court  shall  order  an  izMlictment  removed 
into  that  court  to  be  tried  in  some  other  coimty. 

S  i.  Such  trials  cball  be  had  by  jurors  drawn,  summoned  and  re- Drawing  ju] 
turned  in  the  manner  prescribed  by  law ;  and  where  any  court  of  oyer  **'* 
and  terminer  shall  be  held  at  the  same  time  with  any, circuit  court, 
the  jurors  returned  for  such  circuit  court,  shall  be  the  jurors  lor  such 
oyer  and  tenniner ;  and  the  jurors  returned  for  any  court  of  comnoMm 
pleas,  shall  be  the  jurors  for  the  court  of  general  sessions  appointed  to 
be  held  at  the  same  time. 

$  3.  When  twenty^bur  jurors  duly  drawn  and  summoned,  do  not  BaOaiBtobt 
appear,  or  when  by  reason  of  there  being  one  or  more  juries  impan-*^***^ 
neUed,  or  in  consequence  of  jurors  being  set  aside,  or  for  any  other 
reason,  there  shall  not  remain  twenty-four  ballots  containing  the 
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TtTLB  s.  names  of  jurors  then*attefiding,  the  court  shall  order  the^  shenff  to 

^"^^^^"^^  sumtnon  from  the  by-standers  or  from  the  county  at  large,  so  rausj 

persons  qualified  to  serve  as  jurors,  as  shall  be  necessary  to  make  at 

least  tweaty4bur  jurors,  from  whom  a  jury  for  the  trial  of  the  indict- 

,  ment  may  be  selected. 

flow  to  lie  S  4.  The  names  of  the  persons  so  summoned  by  the  sheriff,  siiaH 
•ummone  .  ^  ^ri||en  on  distiuct  pieces  of  paper,  shall  be  rolled  or  folded  each  ia 
the  same  manner  as  near  as  may  be,  and  shall  be  deposited  widi  the 
ballots  remaining  undrawn,  if  any  there  be,  or  in  a  sufficient  box  bf 
themselves,  if  there  be  no  undrawn  ballots,  from  which  a  jury  shall 
be  drawn. 
Drawing  in  $  5.  In  ^H  Other  cases,  the  jury  for  the  trial  of  any  indictment,  shall 
be  drawn  in  the  same  manner  as  prescribed  by  law,  for  the  trial  of 
issues  of  fact  in  civil  cases. 

PMAityfor       S  6.  Every  person  summoned  by  order  of  the  court,  as  a  juror, 
shall  be  liable  to  the  same  penalties  for  disobedience  or  neglect,  as  in 


civil  oases,  which  shall  be  collected  and  applied  in  the  same  manner. 

jary  of  put      S  ?•  No  aliou  shall  be  entitled  to  a  jury  of  part  aliens  or  strangen, 
**"*'        for  the  trial  of  any  indictment  whatever. 

orand  jurora      S  8.  No  porsou  who  was  a  member  of  the  grand  jury  or  inquest  by 
^^u^.**"  which  any  indictment  shall  have  been  found,  shall  serve  as  a  petit 

juror  for  the  trial  of  such  indictment,  if  he  be  challenged  for  that  cause 

by  the  accused.** 
Perampiory  '    $  9.  Evory  porsou  arraigned  and  put  on  his  trial  for  any  oBence 
eh  leagw.    pm^j^f^}^  ^j^  death,  or  with  imprisonment  in  a  state  prison  ten  years 

or  any  longer  time,  shall  be  entitled  peremptarily  to  challenge  twenty 

of  the  persons  drawn  assurors  for  such  trial  and  no  more. 

other  chai  ^  10.  EvoTy  such  porsou,  and  every  person  indicted  for  any  c^nce, 
shall  be  entitled  to  the  same  challenges  as  are  allowed  in  civil  cases, 
either  to  the  array  of  jurors,  or  to  individual  jurors. 

lb.  S  1 1.  The  attorney-general,  or  district  attorney  prosecuting  for  the 

people  of  this  state,  shall  be  entitled  to  the  same  challenges  in  behalf 
of  this  state,  either  to  the  array  or  to  individual  jurors,  as  are  allowed 
to  parties  in  civil  cases;  aiid  the  same  proceedings  shall  be  had  thereon 
as  in  civil  actions. 

Certain  per-      ^  12.  Porsous  of  any  religious  dehomination,  whose  opinions  are 

to7a!!?ra.^   sudi  as  to  procludo  them  from  finding  any  defendant  guilty  of  an  oF* 

fence  punishable  with  death,  shall  not  be  compelled  or  allowed  to  serve 

as  jurors  on  the  trial  of  an  indictment  for  any  offence  punishable  with 

death.*® 

P^^j^,^       S  13.  No  person  indicted  for  any  felony,  can  be  tried,  unless  he 

tobe |lraMHl^  1^  personally  present  during  such  trial ;  nor  can  any  person  indicted 

for  any  other  c^nce  be  tried,  unless  he  be  present  either  personally, 

(t9)  1  R.  L.  p.  406,  §  10.    (40)  n».  p.  SSfip  §  2S. 
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or  by  his  attorney  duly  authorified  for  that  purpose.    And  every  per-  title  5. 
son  indicted,  shall  be  admitted  to  make  any  lawful  proof  by  competent  S^v^^»^ 
witnesses  on  oath,  or  by  other  lawiul  testimony.^^ 

5  14.  The  proceedings  prescribed  by  law  in  civil  cases,  in  respect  venain  pro- 
to  the  impannelling  of  juries,  the  keeping  them  together,  and  the  man-  S^n^s 
ner  of  rendering  their  verdict,  shall^be  had  upon  trials  of  indictments;  ^^^^' 
and  the  provisions  of  law  in  civil  cases,  relative  to  compelling  the  at- 
tendance and  testimony  of  witnesses,  their  examination,  the  adminis- 
tration of  oaths  and  affirmations,  and  proceedings  as  for  otttempts  to 
enforce  the  remedies  and  protect  the  rights  of  parties,  shall  extend  to 
.  trials  and  other  proceedings  on  indictments,  so  far  as  they  may  be  in 
their  nature  applicable  thereto,  subject  to  the  provisions  contained  in 
any  statute* 

S  15.  No  person  shall  be  convicted  upon  any  indictment  for  trea-  Proof  nece*- 
son,  but  by  the  testimony  of  two  lawful  witnesses  to  the  same  overt  ml  *"^^ 
act,  or  one  witness  to  one  overt  act,  and  another  witness  to  a  dif- 
ferent overt  act  of  the  same  treason.  But  if  two  or  more  distinct 
treasons  of  divers  kinds,  be  alleged  in  any  indictment,  one  witness  to 
prove  one  treason  and  another  witness  to  prove  a  different  treason, 
shall  not  be  deemed  two  witnesses  to  the  same  treason,  within  the  pro- 
Tisions  of  this  section.** 

S  16.  In  trials  for  treason,  no  evidence  shall  be  given  of  any  overt  ib. 
act  that  is  not  expressly  laid  in  the  indictment,  and  no  conviction  shall 
.    be  had  upon  any  indictment  for  the  said  offence,  unless  one  or  more 
overt  acts  be  expressly  alleged  therein.^* 

S  17.  In  trials  for  conspiracy,  in  those  cases  where  an  overt  act  is  Proof  in  con- 
required  by  law  to  consummate  the  offence,  n9  conviction  shall  be  had,  *^^^^' 
unless  one  or  more  overt  acts  be  expressly  alleged  in  the  indictment, 
nor  unless  one  or  more  of  the  acts  so  alleged  be  proved  on  the  trial ; 
but  other  overt  acts  not  alleged  in  the  indictment,  may  be  given  in  evi- 
dence On  the  part  of  the  prosecution. 

S  18.  Proof  of  actual  penetration  into  the  body,  shall  be  sufficient  JJ^**"'*!**. 
to  sustain  an  indictment  for  rape,  or  for  the  crime  against  nature. 

S  19.  Whenever  two  or  more  persons  shall  be  included  in  the  same  ^^^f^^^^ 
indictment,  and  it  shall  appear  that  there  is  not  sufficient  evidence  to  detoodaats. 
put  any  defendant  on  his  defence,  it  shall  be  the  duty  of  the  court  to 
order  such  defendant  to  be  discharged  from  such  indictment,  before 
the  evidence  shall  be  deemed  to  be  closed. 

S  20.  When  two  or  more  defendants  shall  be  jointly  indicted  for  8opw»te 
any  felony,  any  one  defendant  requiring  it,  shall  be  tried  separately,  rsi  defen- 
In  other  cases,  defendants  jointly  indicted,  shall  be  tried  (separately  or 
jointly,  in  the  discretion  of  the  court. 

(41)  1 R.  L.  p.  496,  §  11.    (42)  Ib.p,34ft,§d. 
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In  canrt  of 
oyor  ond  tei^ 
miner. 


In  court  of 
goQcral  seo- 


•lons. 


Stl.  On  the  trial  of  any  indictment,  exceptions  to  any  decision  of 
the  court  may  be  made  by  the  defendant,  in  the  same  cases  and  man- 
ner provided  by  law  in  ciril  cases ;  and  a  bill  thereof  shall  be  settled, 
signed  and  sealed,  and  shall  be  filed  with  the  clerk  of  the  court,  axMl 
retuned  upon  a  writ  of  error  as  now  authorised  in  personal  actions, 
or  ttp<«  a  certiorari  as  herein  after  provided,  and  the  same  proceed- 
ings may  be  had  to  compel  the  signing  and  sealing  of  such  hill  and  the 
return  thereof. 

staying  jujg^     S  S2.  But  no  such  bill  of  exceptions  shall  stay  or  delay  the  rendering 
"^"^       ^'  of  judgment  upon  any  such  indictment,  or  the  execution  of  such  jadg- 
ment,  or  of  any  sentence  thereon,  except  as  herein  after  provided. 

S  23.  Such  bill  of  exceptions  being  settled  and  signed,  if  the  circuit 
judge  who  tried  the  cause,  or  a  justice  of  the  supreme  court  shall  cer- 
tify on  such  bill,  that  in  his  opinion  there  is  probable  cause  for  the 
same,  or  so  much  doubt  as  to  render  it  expedient  to  take  the  judgnoent 
of  the  supreme  court  thereon,  such  certificate,  on  being  filed  with  the 
clerk  of  the  court,  shall  stay  judgment  on  such  indictment,  until  (he 
decision  of  the  supreme  court  be  had  upon  such  exceptions. 

S  24.  If  such  bill  of  exceptions  shall  have  been  tendered  to  any 
court  of  general  sessions,  and  shall  have  been  settled,  signed  and  seal- 
ed, and  the  judge  who  presided  on  the  trial,  or  any  justice  of  the  su- 
preme court,  shall  grant  a  certificate  as  provided  in  (he  last  sectioi^ 
upon  the  filing  thereof  with  the  clerk  of  the  court,  judgment  shall  be 
stayed  upon  such  indictment,  until  the  decision  of  the  supreme  court 
be  had  upon  such  exceptions. 

S  25.  But  no  certificate  shall  be  granted  by  a  judge  of  the  supreme 
court,  unless  application  therefor  shall  first  have  been  made  to  the 
judge  who  presided  at  the  trial,  and  the  reasons  of  such  judge  for  re- 
fusing the  same  be  attached  to  the  bill  of  exceptions. 

S  26.  Upon  such  certificate  being  granted,  as  provided  in  the  three 
last  sections,  in  any  case  where  the  o£fence  charged  is  punishable  by 
impriscmment  in  a  state  prison  or  in  a  county  jail,  the  court  in  which 
the  trial  shall  have  been  had,  or  any  justice  of  the  supreme  court,  or 
circuit  judge,  may  let  the  defendant  to  bail,  upon  a  recognizance  with 
sufficient  sureties,  conditioned  that  he  shall  appear  in  the  court  where 
such  trial  was  had,  at  such  time  as  the  supreme  court  shall  direct,  and 
that  he  will  obey  any  order  or  judgment  the  supreme  court  shall  make 
in  the  premises. 

S  27.  When  judgment  shall  have  been  stayed,  upon  any  indict- 
ment as  herein  provided,  it  shall  be  the  duty  of  the  district  attorney  of 
the  county,  immediately  to  sue  out  a  writ  of  ceriiorariy  returnable  In 
the  supreme  court,  to  remove  such  indictment  with  the  bill  of  ex- 
ceptions and  other  proceedings  thereon,  into  such  court ;  and  the  clerk 
of  the  court  shall  without  delay  make  a  return  thereto,  coitaining  a 
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Letting  con- 
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transcript  of  the  indictment,  bill  af  exceptions  and  the  certificate  stay-    art.  i. 
ingjadgment. 

S  28,  If  any  prisoner  indicted  for  any  offence  triable  in  the  court  of  Nv^icctio 
'general  sessions,  and  committed  to  prison,  whose  (rial  shall  not  have  atBeMioo*. 
been  postponed  at  his  instance,  shall  not  be  brought  to  trial  before  the 
end  of  the  next  term  of  the  cotirt  of  general  sessions  which  shall  be 
'  held  in  the  county  in  which  he  is  imprisoned,  after  such  indictment 
found,  he  shall  be  entitled  to  be  discharged,  so  far  as  relates  to  the  of- 
fence for  which  he  was  committed.^^ 

S  29.  If  any  prisoner  indicted  for  any  offence  not  triable  in  a  court  n*.  at  oyer 
of  general  sessions,  but  which  may  be  tried  in  a  court  of  oyer  and  ter-  *° 
miner  and  committed  to  prison,  whose  trial  shall  not  have  been  post- 
poned at  his  instance,  shall  not  be  brought  to  trial  before  the  end  of 
the  next  court  of  oyer  and  terminer  which  shall  be  held  in  the  coun-     ~ 
ty  in  which  he  is  imprisoned,  after  such  indictm^t  found,  he  shall  be 
entitled  to  be  discharged,  so  far  as  relates  to  the  offence  for  which  he 
was  committed.^' 

S  30.  If  satisfactory  cause  shall  be  shown  by  the  district  attorney,  whw  pri 
to  any  court  to  which  application  shall  be  made  under  either  of  the  ^SS^ 
two  last  sections,  for  detaining  such  prisoner  in  custody  or  upon  bail, 
until  the  sitting  of  the  next  court  in  which  he  may  be  tried,  the  court 
shall  remand  such  prisoner,  or  shall  hold  him  to  bail,  as  the  case  may 
fequire.'*^ 


TITLE  VI. 

OF  JUDGMENTS;   THE  MODE  OF  ENFORCING  THEM,  AND  OF  WRITS 

OF  ERROR  THEREON. 

AUT.  1.— Of  judgments;  the  evidence  thereof,  and  the  mode  of  enforcing  them. 
Art.  2. — Of  writs  of  efror  on  judgments,  and  certiorarics  in  criminal  cases. 

ARTICIiE  FIRST. 

Of  Judgment ;  the  Evidence  thereof^  and  the  Mode  of  enforcing 

them* 

Sec.  1.  Power  of  courts  to  require  surety  of  the  peace,  &c.  from  convicts. 
2  fc  3.  When  recognizaiiee  to  be  deemed  broken ;  proeeedingi  thereon. 
4.  Bfaking  up  records  of  judgment  at  instance  of  defendant. 
5  &  6.  Judgments  of  court  to  be  fully  entered  in  minutes. 
7.  Transcripts  of  oonyictions  to  be  sent  to  secretary  of  state. 
8  &  9l  To  be  filed;  in  wbat  cases  to  be  eyidence. 

10.  When  co^y  of  minutes  of  court  and  of  indictment  to  be  eyidence  of  conviction. 

11.  Authority  of  sheriff  to  execute  sentence  of  imprisonment  in  county  jaQ. 

12.  lb.  to  convey  convict  to  state  prison;  how  to  be  executed. 

13.  Authwity  of  sheriff  in  requiring  assistance. 

S  1.  Every  court  of  criminal  jurisdiction,  before  which  any  person  snmy  «r  die 
shall  be  convicted  of  any  criminal  ofience,  not  punishable  with  death  XSHSsSt  ^^ 
or  imprisonment  in  the  state  prison,  shall  have  power,  in  addition  to 

"'  (43)  IB.L.p.806, 
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TITLE  6.  inch  aentence  as  may  be'  prescribed  or  authorised  by  law,  to  reqoiie 
^•'^^^^^^  such  person  to  give  security  to  keep  the  peace,  or  to  be  of  good  be- 
haviour,  or  both,  for  any  terra  not  exceeding  two  years,  or  to  stand 
committed  until  such  security  be  given.     But  this  section  ahall  not 
extend  to  convictions  for  writing  or  publishing  any  libel ;  KK>r  shall 
any  such  security  be  hereafter  required  by  any  court,  upon  any 
complaint,  prosecution  or  conviction,  for  acy  such  writing  or  pub- 
lishing, 
wbm  rae«r     S  2.  No  recognizance  given  under  the  last  section,  shall  be  deem- 
JSSdf*  ^'^  ed  to  be  broken,  unless  the  principal  therein  be  convicted  of  some  ot 
fence  amounting  in  judgment  of  law,  to  a  breach  of  such  recognizance. 

S  3.  The  same  proceedings  for  the  collection  of  such  recognizance 
when  fi^ieited,  shall  be  had  as  are  prescribed  in  the  first  Title  of  this 
Chapter,  in  relation  to  recognizances  to  keep  the  peace. 

$  4.  Whenever  a  defendant  who  shall  have  been  acquitted  or  oon- 
rictid  upon  any  indictment,  shall  require  the  district  attorney  to  mak^ 
up  a  record  of  the  judgment,  it  shall  be  his  duty  to  do  so,  on  beii^  ipai 
the  fees  allowed  by  law  for  such  service ;  and  if  such  district  attor- 
ney shall  neglect  for  ten  days  after  being  so  required,  to  make  up 
such  record,  such  defendant  may  himself  cause  the  same  to  be  made 
up,  signed  and  filed. 

~— •  S  6.  Whenever  a  judgment  upon  any  convicticm  shall  be  rend^ed 

Jn  any  court,  it  shall  be  the  duty  of  the  clerk  thereof  to  enter  vodt 
judgment  fully  in  his  minutes,  stating  briefly  the  oiTence  for  which 
such  conviction  shall  have  been  had ;  and  the  court  shall  inspect  such 
entries  and  conform  them  to  the  facts. 

S  6.  It  shall  be  the  duty  of  the  district  attorney,  upon  being  re- 

di«tri?At^    quired  by  the  clerk,  to  prepare  for  him  a  statement  of  the  ofirace  of 

^"^^        which  any  person  shall  be  convicted,  as  the  same  is  charged  in  the 

indictment,  to  be  entered  in  the  minutes  of  such  cleric ;  but  tbe  coort 

shall  inspect  the  same  and  conform  it  to  the  indictment. 

toM^raiSy  ^  '^^  Within  ten  days  after  the  adjournment  of  any  court  at  which 
•fMt.  any  conviction  for  ofiences  shall  have  been  had,  the  clerk  thereof  shall 
make  out  and  certiQr  a  transcript  of  the  entries  in  his  minutes,  of  all 
such  convictions  and  the  sentences  thereon ;  and  shall  transmit  tbe 
same  by  mail  to  the  secretary  of  state ;  and  for  any  neglect  to  com- 
ply with  this  provision,  such  clerk  shall  forfeit  fifty  dollars  to  the  use 
of  the  people  of  this  state. 

^°^^^  S  8.  The  secretary  of  state  shall  file  such  transcripts,  and  wfaoi- 
ever  required,  by  the  attorney-general  or  district  attorney  of  any  coun- 
ty, shall  furnish  an  exemplification  of  any  such  transcript  or  of  a  part 
thereof,  under  the  seal  of  his  office,  without  charging  any  fees  there- 
for :  which  exemplification  shall  be  sufficient  evidence  on  the  trial  of 
any  person  for  a  second  or  subsequent  offence,  of  the  conviction  stated 
in  sudi  transcript. 
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S  9.  But  neither  such  transcript|  nor  the  exemplification  thereof,    art.s. 
shall  in  any  other  case,  be  evidence  of  such  conviction.  ^tlT^^^ 

■^  '  Wbm  not 

^  S  10.  A  copy  of  the  npnute  of  any  conviction,  with  the  sentence  •**f*'^* 
of  the  court  thereon,  entered  by  the  clerk  of  any  court,  duly  certified  «MivMtiMt. 
by  the  clerk  in  whose  custody  such  minutes  shall  be,  under  his  offi- 
cial seal,  together  with  a  copy  of  the  indictment  on  which  such  con- 
viction shall  have  been  had,  certified  in  the  same  manner,  shall  be 
evidence  in  all  courts  and  places  of  such  conviction,  in  all  cases  in 
which  it  shall  appear  by  the  certificate  of  the  clerk,  or  otherwise,  that 
no  record  of  the  judgmeiit  on  such  conviction,  has  been  signed  abd  filed. 

S  11.  Whenever  a  sentence  of  imprisonment  in  a  county  jail  shall  copjofm- 
be  pronounced  upon  any  person  convicted  of  any  oflfence,  the  clerk  riS?*^^** 
of  the  court  shall,  as  soon  as  may  be,  make  out  and  deliver  to  the 
sheriff  of  the  county,  a  transcript  of  the  entry  of  such  conviction,  in 
the  minutes  of  the  court,  and  ik  the  sentence  thereupon,  duly  certi- 
fied by  such  clerk ;  which  shall  be  a  sufiicient  authority  to  such  she- 
riff to  execute  such  sentence,  and  he  shall  execute  the  same  accord- 
ingly. 

S  IS*  When  any  convict  shall  be  sentenced  to  imprisonment  in  a  j|».Mfrytag 
state  prison,  the  clerk  of  the  court  in  which  such  sentence  shall  be  pass-  ^SSSSpSmH. 
ed,  shall  forthwith  deliver  a  certified  copy  thereof  to  the  sheriff  of  the 
county,  who  shall,  without  delay,  either  *in  person,  or  by  a  general 
and  usual  deputy,  cause  such  convict  to  be  transported  to  the  proper 
prison,  and  delivered  to  the  keeper  thereof.^^ 

S  13.  Such  sheriff,  or  deputy,  whilst  conveying  a  convict  to  the  ^^^1.^^,^ 
proper  prison,  shall  have  the  same  power  and  the  like  authority  to  '*^'- 
require  the  assistance  of  any  citizen  of  this  state,  in  securing  such 
convict,  and  retaking  him,  if  he  shall  escape,  as  if  such  sheriff  were 
in  the  county  for  which  he  was  elected ;  .and  all  persons  who  shall 
refuse  or  neglect  to  assist  such  sheriff,  when  required,  shall  be  liable 
to  the  same  penalties  as  if  such  Aevitt  were  in  his  own  county.^ 

ARTICLE  SiBCOND. 

Of  Writs  of  Error  on  Judgments^  and  Certioraries  in  Crinunal 

Cases. 

8bc.  14  Writ!  of  «nor  cm  eonTietion  for  eapital  oieiieaf » how  allowod. 

15.  Writs  of  error  in  all  other  caiet,  axe  writf  of  right. 

16.  Wheaonlytooperateajiaatayofproceedmgi. 

17.  Writ  when  filed,  eertificate  of  filing,  &c. 

18.  How  defendant  to  be  kept  on  writ  being  allowed,  kc. 

19.  When  and  how  defendant  may  be  let  to  bail. 
20  to  28.  Retaro  to  writ,  pioeeedingi  thenoB. 

24.  Judgment  of  tapreme  cowt  on  affiiraance  or  reyenaL 

25.  Ploceedingf  on  eertionri,  in  case  of  deeiaion  against  exceptions  taken. 

26.  Froceedings  if  new  trial  be  ordered. 

27.  Proceedings  against  defendant  not  appearing  at  new  trial,  ke. 

28.  Power  of  supreme  court  to  remand  indictments,  fcc.  at  oyer  and  terminer. 


(44)  1  R.  L.  p.  ^5,  §  16  ft  17. 
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TITL8  «.       S  14.  Write  of  error  upon  judgmente  rendered  on  any  indictment 
"^^^^^^^  for  a  capital  ofence,  shall  not  issue  unless  allowed  by  the  chancellor, 
Zt^  or  one  of  the  justices  of  the  supreme  court,  or  a  circuit  judge,  upon 
'*^"         notice  given  to  the  attorney-general,  or  to  the  district  attorney  of  the 
county  where  the  conviction  shall  have  been  had ;  and  no  other  ofl5- 
cer  than  such  as  are  herein  enumerated,  shall  be  empowered  to  allow 
such  writs/® 
rnoth^re«.       g  15.  Jn  all  other  cases,  writs  of  error  upon  any  final  judgment 
JSbT'*'"*'  rendered  upon  any  indictment,  are  writs  of  right,  and  issue  of  course, 
in  vacation  as  well  as  in  term,  out  of  the  court  in  which  by  law  thqr 
may  be  made  returnable/* 
whentoitty     g  16,  But  uo  such  wrft  of  error  shall  stay  or  delay  the  execution 
''**^****'  of  such  judgment,  or  of  sentence  thereon,  unless  the  same  shall  be  al- 
lowed by  a  justice  of  the  supreme  court,  or  by  a  circuit  judge,  with 
an  express  direction  therein,  that  the  same  is  to  operate  as  a  stay  of 
proceedings  on  the  judgment  upon  which  such  writ  shall  be  broug^L 
Fiaiif  writ,       5  17.  Such  writ,  when  so  allowed,  shall  be  filed  with  the  clerk  of 
****  the  court  in  which  the  judgment  was  rendered,  who  shall  furnish  to 

the  party  filing  the  same,  a  certificate  of  the  filing  thereof,  together 
with  a  copy  of  the  allowance, 
cartody  of  3  18-  If  tb«  defendant  in  the  indictment,  for  the  removal  of  which 
*'**''"*■  such  writ  of  error  shall  be  allowed,  be  in  the  custody  of  the  sheriff  of 
the  county,  and  such  allowance  direct  a  stay  of  proceedings  on  the 
judgment,  it  shall  be  the  duty  of  such  sheriff,  upon  being  served  with 
the  clerk's  certificate  of  such  writ  being  filed,  and  a  copy  of  the  al- 
lowance of  such  writ,  to  keep  such  defendant  in  his  custody,  irithout 
executing  the  sentence  which  may  have  been  passed  upon  such  in- 
dictment, and  to  detain  such  defendant  to  abide  such  judgment  as  may 
be  rendered  upon  such  writ  of  error. 

iMtinciiim  Q  19.  If  the  offence  charged  in  the  indictment,  for  the  removal  of 
which  such  writ  of  error  shall  be  allowed,  be  punishable  by  imprison- 
ment in  a  state  prison  or  in  a  county  jail,  any  officer  herein  author- 
ised to  allow  such  writ  of  error,  may  allow  a  writ  of  habeets  corpfU^ 
to  bring  before  him  the  defendant  in  such  indictment ;  and  may  there- 
upon let  him  to  baiU  upon  a  recognizance  with  sufficient  sureties, 
conditioned  that  such  defendant  shall  appear  in  the  supreme  court  to 
receive  judgment  on  such  writ  of  error,  or  in  the  court  in  which  die 
trial  on  such  indictment  shall  have  been  had,  at  such  time  and  place  as 
the  supreme  court  shall  direct,  and  that  he  will  obey  every  order  and 
judgment  which  the  supreme  court  shall  make  in  the  premises. 

S  20.  Upon  any  writ  of  error  being  filed,  which  shall  operate  as  a 
stay  of  proceedings,  it  shall  be  the  duty  of  the  cleik  of  the  court  to 
make  a  return  thereto  without  delay,  containing  a  transcript  of  the 

^       (46)  1  R.  L.  p.  143,  §  I. 


R«tara  td 
writ. 


CHAP.  II,]  THE  STATE  OP  NEW-YORK.  T41 

indictment,  bill  of  exceptions,  and  judgment  of  the  court,  certified  by    ^^'^'  ^ 
the  clerk  thereof.  s^V"^^ 

S  21.  The  district  attorney  of  the  county  shall  bring  on  for  argu-  ^^^^y 
ment,  as  soon  as  practicable,  the  return  to  such  writ  of  error,  and  the  tiwreoo. 
return  to  any  writ  of  certiorari  issued  by  him  according  to  the  pro- 
Tisions  of  the  fifth  Title  of  this  Chapter,  in  cases  where  judgment  on 
an  indictment  shall  be  stayed ;  and  it  shall  also  be  competent  for  the 
defendant  in  any  indictment  removed  by  writ  of  error,  or  by  certiora- 
.ri,  as  herein  provided,  to  notice  and  bring  on  for  argument  the  return 
to  any  such  writ. 

S  22.  If  ap  attorney  shall  have  appeared  for  the  defendant  in  any  ^oi'c«  of ar- 
indictment  so  removed  by  writ  of  error,  or  by  certiorari^  by  giving 
notice  of  his  appearance  to  the  district  attorney,  within  ten  days  after 
the  filing  such  writ  of  error,  or  within  ten  days  after  filing  the  ce]:tifi-* 
cate  staying  proceedings,  notice  of  argument  thereon,  may  be  served  > 
on  such  attorney,  by  the  district  attorney,  as  in  other  cases.    If  no 
attorney  shall  have  so  appeared,  such  notice  shall  be  served  personal- 
ly on  the  defendant,  if  he  be  in  custody ;  and  if  he  be  not  in  custody, 
it  may  be  served  by  affixing  the  same  in  the  office  of  a  clerk  of  the 
supreme  court. 

S  2S.  No  assignment  of  errors,  or  joinder  in  error,  shall  be  neces-  courtbow  u» 
sary  upon  any  writ  of  error  or  certiorari  issued  pursuant  to  the  fore- 
going provisions ;  but  the  court  shall  proceed  on  the  return  thereto, 
and  render  judgment  upon  the  record  before  them. 

S  24.  If  the  supreme  court  shall  affirm  such  judgment,  it  shall  di-  <'a<i«moiit. 
rect  the  sentence  pronounced  to  be  executed,  and  the  same  shall  be 
executed  accordingly.  If  the  supreme  court  shall  reverse  the  judg- 
ment rendered,  it  shall  either  direct  a  new  trial,  or  that  the  defen- 
dant be  absolutely  discharged,  according  to  the  circumstances  of  the 
case. 

S  25.  If,  upon  the  return  to  any  certiorari  removing  an  indict- ib.  on  eeitio^ 
ment  upon  which  judgment  shall  have  been  stayed,  the  supreme  court 
shall  decide  against  the  exceptions  taken,  it  shall  either  proceed  to 
render  judgment  and  pronounce  sentence  against  the  defendant,  or 
shall  remit  the  proceedings  to  the  court  in  which  the  trial  shall  have 
been  had,  with  directions  to  proceed  and  render  judgment 

S  26.  If  a  new  trial  be  ordered  by  the  supreme  court,  as  above  New  tnai. 
provided,  the  same  shall  be.  had  in  the  court  in  which  the  indictnoent    . 
was  first  tried. 

S  27.  If  a  defendant  in  any  indictment  shall  have  been  let  to  oefewiaiit 
bail,  after  the  bringing  of  any  writ  of  error,  or  after  the  staying  of  any  Si.*"*"" 
judgment,  as  herein  provided,  and  shall  neglect  to  appear  at  any  new 
trial  that  may  have  been  ordered,  or  to  appear  and  receive  judgment, 
the  court  authorised  to  render  such  judgment,  or  in  which  such  new 
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TiTX«E7.  trial  shall  have  been  directed,  may  canse  such  defendant  to  be  arrest- 
^"^^^^^^  ed,  in  the  same  manner  as  upon  the  finding  of  an  indictm^it,  and 

maj  forfeit  his  recognizance,  and  direct  the  same  to  be  proaecuted. 
luanodiiif       §  29,  Whenever  anv  indictment  shall  be  removed  into  the  ao- 
*«•  preme  court,  or  anj  person  indicted  shall  be  brought  into  that  court 

bj  habeas  corpMy  the  justices  thereof  msj  remand  such  person  and 
such  indictment  to  the  proper  county,  where  such  indictment  nmy  be 
tried;  and  the  court  of  oyer  and  terminer,* or  court  of  general  ses- 
sions to  which  any  indictment  shall  be  so  remanded,  shall  proceed 
thereon  in  the  same  manner  as  if  such  indictment  had  not  heen  re- 
moved into  the  supreme  court.^ 


TITLE  VII. 

SPECIAL  PROCEEDINGS  IN  CRIMINAL  CASES;  AND  MISCELLAKEOCS 

PROVISIONS  RESPECTING  CRIMINAL  PROCEEDINGS. 

« 
A&T.  1. — Of  coronen^  inquests. 

Aet.  S. — Of  the  outlawry  of  persons  eonvicted  of  treason. 

Art.  3. — MisceUaneous  prorisionf  respecting  crimioal 

FIBST. 


Of  Caraner$^  Inquests. 


Sbc.  1.  Cases  in  wUoli  eoroaer  is  to  saauson  juy  of  inqoiiy. 
2.  When  and  liowjory  to  be  sworn. 

5  &  4  Witnesses  how  eompeDed  to  attend;  some  surgeon  to  be  caned. 
5.  Inqaisttionbyjoryhowtobemade;  itseontents. 

6  k.  7,  Proceedings  by  coroner  if  any  offence  be  found. 

8.  Testimony  of  witnesses  to  be  written  and  transmitted  to  court. 

9.  When  eettain  ofltoers  in  New*Tork  may  eoncate  dnties  of  coroner. 

wbmjwyto     §  1.  Whenever  anj  coroner  shall  receive  notice  that  any  person 
««•  has  been  slain,  or  has  suddenly  died,  or  has  been  dangerously  wound- 

ed, it  shall  be  the  duty  of  such  coroner  to  go  to  the  place  where  mxk 
person  shall  be,  and  forthwith  to  summon  not  less  than  sixteen,  nor 
more  than  twenty-three  persons,  qualified  by  law  to  serve  as  jurors, 
and  not  exempt  firom  suc^  service,  to  appear  before  such  coroner  fiirtb- 
with,  atsudi  place  as  he  shall  appoint,  to  make  inquisition  concern- 
ing such  death  or  wounding/'' 

swwiug  ja-  S  2.  Whenever  twelve  or  more  of  the  jury  shall  appear,  they  dntfl 
be  sworn  by  the  coroner,  to  inquire  how  and  in  what  manner,  and 
when  and  where,  such  person  came  to  his  death,  or  was  wounded, 
(as  the  case  may  be,)  and  who  such  person  was,  and  into  all  the  cir- 
cumstances attending  such  death  or  wounding ;  and  to  make  a  true 
inquisition,  according  to  the  evidence  (^red  to  them,  or  arising  firom 
the  inspection  of  the  body. 

8ai>p<Bnafer  $  S.  The  corouer  shidl  have  power  to  issue  subpoenas  for  witness- 
es, returnable,  either  forthwith  or  at  such  time  and  place  as  he  shall 

(46)lR.L.p  496,§7.    (47)  lb. p.  160,$!. 


n 
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appoint  therein ;  and  it  shall  be  the  duty  of  the  coroner  to  cause  some    akt.  9. 
surgeon  or  physician  to  be  subpoenaed  to  appear  as  a  witness  upon  the  """^^^^"^ 
taking  of  such  inquest. 

%  4.  Every  person  served  with  any  such  subpoena,  shall  be  liable  How  0Dforo- 
to  the  same  penalties  for  disobedience  thereto,  and  his  attendance  niay 
be  enforced  in  like  manner  as  upon  subpcenas  issued  in  justices' 
courts. 

%  5.  The  jury  upon  the  inspection  of  the  body  of  the  person  dead,  inqoiauioiiof 
or  wounded,  and  after  hearing  the  testimony,  shall  deliver  to  the  co-^"'^' 
roner  their  inquisition  in  writing,  to  be  signed  by  them,  in  which  they 
shall  find  and  certify  how  and  in  what  manner,  and  when  and  where, 
the  person  so  dead  or  wounded,  came  to  his  death  or  was  wounded, 
(as  the  case  may  be,)  and  who  such  person  was;  and  all  the  cir- 
cumstances attending  such  death  or  wounding,  and  who  were  guilty 
thereof,  either  as  principal  or  accessary,  and  m  what  manner.^ 

%  6.  If  the  jury  find  that  any  murder,  manslaughter,  or  assault  has  Froeaediiigi: 
been  committed,  the  coroner  shall  bind  over  the  witnesses  to  appear  ^^^"'^' 
and  testify  at  the  next  criminal  court,  at  which  an  indictment  for 
such  offence  can  be  found,  that  shall  be  held  in  the  county.  And  in 
such  case,  if  the  party  charged  with  any  such  offence,  be  not  in  cus- 
tody, the  coroner  shall  have  power  to  issue  process  for  his  apprehen- 
sion, in  the  same  manner  as  justices  of  the  peace. 

S  7.  The  coroner  issuing  such  process,  shall  have  the  same  power  ib. 
to  examine  the  defendant,  as  is  possessed  by  a  justice  of  the  peace ; 
and  shall  in  all  inspects  proceed  in  like  manner. 

%  8.  The  testimony  of  all  witnesses  examined  before  a  coroner's  TMiimoDy  or 
jury,  sball  be  reduced  to  writing  by  tlie  coroner,  and  diall  be  return-  •'•■••■■^ 
ed  by  him,  together  with  the  inquisition  of  the  jury,  and  all  reoogni^ 
zftoces  and  examinations  taken  ,by  such  coroner,  to  the  next  criminal 
court  of  record  that  shall  be  held  in  the  county. 

%  9.  In  case  of  the  absence  of  the  coroner  of  the  city  and  county  ceitafaiofli-  , 
of  New- York,  or  of  hi;  inability  to,  attend  from  sickness  or  any  other  T^kwb«rto 
cause,  at  any  time,  any  alderman  or  special  justice  of  the  city,  may  mn. 
perform  during  such  absence  or  inability,  any  duty  appertaining  to 
the  office  of  coroner  of  the  said  city,  under  this  Article ;  and  such  al- 
dermen or  justice  shall  possess  the  like  authority,  and  be  subject  to 
the  like  obligations  and  penalties,  as  the  said  coroner. 

ARTICLE  SECOND. 

Ofth^  Outlawry  of  Persoths  convicted  0/ Treason. 

Sec.  10.  When  applicatioii  for  outlawry  may  be  made. 
11.  By  whom  and  on  what  proof  to  be  made. 
12  It  18.  Order  thereon  by  court,  and  how  published. 
14.  Proceedings  on  defendant's  appearance.     ' 
16.  Judgment  of  outkwiy  when  to  be  pronouneed. 
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TflXB*.     8s«.  l<t.  Fomaiid  eficet  of  jodgment. 
\^^y^^  17.  Record  of  judgement  where  filed* 

18   Writ*  of  error  upon  jadirmonts. 

19.  Judgment  not  to  prevent  arrest,  &c.  of  oefeadant. 

20.  Outlawry  in  all  other  criiuimd  cas^s,  abolitihed> 

i^r'dirmeoi  ^  ^^'  Whonevcr  any  process  issued  for  the  apprehension  of  anj 
person  convictcij  of  treason,  shall  be  duly  returned  that  the  defendant 
can  not  be  found,  application  may  be  made  forjuilgment  of  outlawry, 
as  herein  after  provided, 

Bywbomaad     ^  H.  Such  application  shall  be  made  to  the  court  in  which  the 
proof.         conviction  was  liad,  by  the  district  attorney  of  the  county,  and  shall 
be  accompanied  by  due  proof  that  the  defendant  has  absconded  ot  re- 
moved from  his  last  place  of  abode,  and  ths^t  on  diligent  inquiry 
made,  he  cannot  be  found  therein  so  as  to  be  served  with  process. 

ordw  diore-      ^  12.  If  the  couft  be  satisfied  -that  the  defendant  has  absconded  <r 

on. 

conceals  himself  for  the  purpose  of  avoiding  the  service  of  process, 
the  court  shall  make  an  order  that  the  defendant  appear  at  the  next 
term  of  such  court  on  the  first  day  thereof,  to  receive  judgment  iqMW 
such  conviction,  or  that  judgment  of  outlawry  will  be  rendered 
against  him. 
How  pub-  g  13^  gQ^  Qf  j^f  3]j|^|j  j^  immediately  published  once  a  week,  §» 
six  weeks  successively,  in  one  of  the  newspapers  published  in  tbe 
county,  and  also  for  the  same  time  in  the  state  paper ;  the  expense 
of  which  publication  shall  be  a  county  charge. 

if  d^d^       S  14.  At  the  time  limited  in  such  order,  if  the  defendant  dall  ap- 
appeat.       pear,  such  proceedings  shall  be  had  upon  the  judgment  or  indictment 
agauist  such  defendant,  as  may  be  required  by  law. 

h^'%f^it?°  S  16.  If  the  defendant  shall  not  appear  at  the  time  limited  in  the 
order,  according  to  the  exigency  thereof,  the  court,  upon  satisfiK^torf 
proof  of  tbe  due  publication  of  such  order,  shall  order  jadgment  of  out- 
lawry to  be  entered  against  such  defendant. 

itofprmaDd  g  ifi,  guch  judgment  shall  be,  that* the  defendant,  by  reason  of 
his  omission  to  appear  according  to  the  exigency  of  the  order,  be  out- 
lawed, and  that  all  the  civil  rights  of  such  person  be  forfeited ;  and 
hereupon  tbe  defendant  shall  be  deemed  civilly  dead,  and  his  estate 
shall  be  forfeited  to  the  people  of  this  state,  as  is  provided  in  the  fint 
Chapter  of  this  Act. 

FUioftMordi  3  17,  ^  record  of  judgment  in  every  case  of  outlawry,  if  rendered 
in  the  supreme  court,  or  in  a  court  of  oyer  and  terminer,  shall  be 
made  up  and  filed  with  a  clerk  of  the  supreme  court ;  such  clerk  shall 
enter  a  docket  of  every  such  judgment  in  the  same  manner  as  in  per- 
sonal actions. 

^'tbJ^^  '  S  18.  A  writ  of  error  may  be  brought  at  any  time,  by  the  defen- 
dant, in  any  judgment  of  outlawry,  to  reverse  such  judgment  for  any 
error  appearing  upon  the  record,  in  which  writ  the  defendant  majr  ap- 
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pear  by  attorney.    If  the  judgment  be  reversed,  the  defendant  shall    art.  3. 
be  restored  to  his  civil  rights.  >^v-^^ 

$  19.  The  entering  of  judgment  of  outlawry  against  any  defendant,  fcJJ^*{[^ 
shall  not  prevent  the  arrest  of  such  defendant  at  any  time  thereafter,  ^^*  ^* 
to  receive  judgment  upon  the  conviction,  upon  which  such  outlawry 
was  had ;  nor  shall  such  judgment  of  outlawry  prevent  the  court  in 
which  such  conviction  is  pending,  from  proceeding  to  judgment  there- 
on. 

S  20.  The  common  law  proceedings  for  the  outlawry  of  a  defen-  otimoiit 
dant  in  criminal  cases,  are  hereby  abolished ;  and  no  defendant  shall  i>h«d. 
be  outlawed  in  any  criminal  case,  except  such  as  is  herein  provided 
for. 

ARTICLE  THIRB. 

MisceUaneaus  Provisions  respecting  Crimifud  Proceedings. 

Sbc.  21.  Conditions  and  rettrietioni  may  be  annexed  to  pardons. 
22.  Jurisdiction  of  criminal  courts  in  Kew-Yoric,  extended. 

25.  Power  of  officers  to  command  assistance  in  criminal  cases. 
24.  Recognisances,  hoir  to  be  taken  in  coort;  when  to  be  signed. 

26.  Search  warrants  by  whom  and  wben  to  issue. 
26  It  27.  To  whom  to  be  directed;  its  contents. 

28.  To  be  executed  by  a  pubtic  officer  only. 

29.  How  prisoners,  Tagrants,  lie.  may  be  searched  for  property. 
80  to  88.  Prorisions  for  restorhig  property  stolen  to  the  owner. 
84.  When  to  be  deliTcred  to  county  superintendents  of  the  poor. 

86  &  80.  Proceedings  to  compel  appearance  of  corporations  to  indictments. 

87.  Manner  of  eoUectii^  fines  imposed  on  corporations. 

88.  Defendants  acquitted  or  discharged  not  to  pay  fees. 
80.  Prisoners  in  jail  may  be  brought  before  court  by  order. 

40.  Oathtobetakenby  commissioners  under  special  commission. 

41.  CHrenit  judge  may  open  oyer  and  terminer  for  certain  purposes. 

42.  County  judge  may  open  sessions  for  same  purposes. 
48.  Appeals  of  felony  abolished. 

44.  Powers  of  magistrates  to  punish  contempts  in  criminal  proceedings. 
46.  Accounts  of  persons  demandmgfngitiTes  how  paid. 
46  8(  47.  Carrying  prisoners  throuf^  another  county,  8m. 

S  SI.  In  all  cases  in  which  the  governor  is  authorised  by  the  con-  cvsditieas 
stitution,  to  grant  pardons,  he  maj  grant  the  same  upon  such  condi-  ^^  ^' 
tions,  and  with  such  restrictions,  and  under  such  limitations,  as  he 
may  think  proper.^^ 

S  S2.  The  whole  of  the  Hudson  river,  southward  of  the  northern  juriMiieiioa 
boundary  of  the  city  of  New- York,  and  the  whole  of  the  bay  between  tiSSSS^^ 
Staten-Island  and  Long-Island,  shall  so  fiu*  be  deemed  within  the  ju-^^' 
riadiction  of  the  city  and  county  of  New-York,  that  all  oflbnces  shall 
be  cognizable  in  Uie  courts  of  criminal  jurisdiction,  held  in  and  for 
the  said  city  and  county/^ 

S  2S.  All  sheriffs,  constables,  marshals,  or  other  persons  lawfblly  commudinf 
authorised  to  execute  any  criminal  process,  shall  have  the  ^me  pow-  eri!£?ea 
er  to  command  assistance  therein,  and  in  securing  and  conveying  to "" 
the  proper  jail,  or  before  the  proper  magistrate,  any  person  duly  ar- 

'  (19)  1  R.  I.,  p.  126.    (50)  lb.  240,  §  8. 
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TiTLBj.  reeled  hf  them,  in  tbd  like  cases  and  in  the  saane  manner  as  profiM 
by  the  seventh  Chapter  of  the  Third  Part  of  the  Revised  StmMas; 
tid  everjr  person  wiUuIIy  and  unlawfully  disobeying  any  sack  eonh 
maiid,  shall  be  deemed  guilty  of  a  misdemeanor. 

•f  5 14.  All  recognisances  required  or  authorised  to  be  taken  in  any 
nianew.  criminal  proceeding,  in  open  court,  by  any  court  of  record,  aluill  lis 
entered  in  the  minutes  of  such  court,  and  the  substance  thereof  shall 
be  read  to  tlie  person  recognized :  all  other  recognizances  in  any  cri- 
minal matter  or  proceeding,  or  in  any  proceeding  under  the  laws  re- 
specting the  internal  police  of  this  state,  shall  be  in  writing,  and  shall 
be  subscribed  by  the  parties  to  be  bound  thereby/^ 

SMtdi  S  jS5.  Upon  complaint  being  made  on  oath  to  any  officer  or  magis- 

trate specified  in  the  second  Title  of  this  Chapter,  as  authorised  to  is- 
sue warrants  for  the  apprehension  of  oflenders,  that  any  personal  pith 
perty  has  been  stolen  or  embezzled,  and  that  the  complainant  suspects 
that  such  property  is  concealed  in  any  particular  bouse  or  place,  if 
such  magistrate  be  satisfied  that  there  is  reasMiable  ground  for  SQch 
suspicion,  he  shall  issue  a  warrant  to  search  for  such  property. 

To  wkMB  to  $  26.  Such  warrant  shall  be  directed  to  the  sheriff  of  the  county, 
ke.  *  or  any  constable  or  marshal  of  the  town  or  city,  and  shall  command 
him  to  search  the  place  where  such  property  is  suspected  to  be  con- 
cealed, in  the  day  time,  (which  place  shall  be  particularly  designated, 
and  the  property  shall  be  particularly  described  in  such  warrant,)  and 
to  bring  such  prc^rty  before  the  magistrate  issuing  the  warrant 

8e«xeh  in         S  27.  If  thoro  bo  positive  proof  that  any  property  stolen  or  embez- 
iHght  tune.    ^1^^  ^  concealed  in  any  particular  house  or  place,  the  warrant  may 
authorise  the  searching  of  such  house  or  place  in  the  night  time. 

By  whom  to      $  88.  Every  such  warrant  shall  be  executed  by  a  public  officer, 
u  QioMted.  ^^  ^^  j^y,  ^^y  private  citizen. 

SMrebiDf  9  29.  Any  magistrate  who  shall  commit  any  person,  charged  widi 
S^^iw^'  any  oflence,  to  prison,  or  by  whom  any  vagrant  or  disorderly  persoii 
shall  be  committed,  may  cause  such  person  to  be  searched  for  the  pur- 
pose of  discovering  any  property  he  may  have ;  and  if  any  property  be 
iMmd,  die  same  may  be  taken  and  applied  to  the  support  of  sucb  per- 
son wlule  in  canfinement*^ 

ofioen  haT-     ^  90.  Whou  ptopetij  alleged  to  have  been  stolen  shall  come  mie 
proMrtjr  u»   die  custody  of  any  constable,  marshal,  sheriff  or  other  person  authorise 
ed  to  perlbrm  the  duties  of  any  such  officer,  he  shall  hold  the  same  sub- 
ject to  the  ohler  of  theofficers  herein  after  authorised  to  direct  the  dis- 
position thereof. 

To  bo  Mi-       S  31.  Upcm  receiving  satisftctory  proof  of  the  title  of  any  owmr 
oidM^Tma-  of  such  fiToperty,  the  magistrate  who  shall  take  the  examination  of  the 

person  accused  of  stealing  such  property,  may  order  the  same  ta  he 

'  —  ■  -  -  —  - 

(61)  2  R.  h.  p.  149,  §  18.    (52)  I  R.  L  p.  116,  §  7. 
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deliy«rad  to  suoh  owner,  on  kis  paying  the  reasonable  luod  necjcuiM}    ^^''*'  ^ 
mpinKm  incurred  in  the  preaeryatioii  of  such  property,  to  be  certified  ^^^"^^^^^ 
fay  Mich  magistrate:  which  order  shall  entitle  sudb  owner  to  demand 
and  receive  such  property. 

S  Si.  If  stolen  property  shall  come  into  the  custody  of  any  justice  ot^^v^^ 
the  peace  or  other  magistrate,  upon  satisfactory  proof  of  the  tide  of  any  i>v«r  "p* 
owner  thereof  it  shall  be  delivered  to  him,  on  his  paying  the  reason- 
able and  necessary  expenses  iiicurred  in  the  preservation  of  such  pro- 
perty, to  be  certified  by  such  magistrate. 

S  8S.  If  property  stolen  shall  not  have  been  delivered  to  die  owner  Power  or 
thereof,  the  court  before  which  a  conviction  shall  be  had  for  the  steal-  ^naum- 
ing  of  such  property,  may  upon  proof  of  the  ownership  of  any  person,  *^' 
order  the  same  to  be  restored  to  him. 

S  34. 'If  stolen  property  shall  not  be  claimed  by  the  owner  thereof  wbm  to  b« 

*  riven  to  the 

before  the  expiration  of  six  months  from  the  time  any  person  shall  have  poor. 
been  convicted  of  stealing  such  property,  the  magistrate,  sherifiT,  consta- 
ble or  other  ofiicer  or  person  having  the  same  in  his  custody,  shall  de- 
liver such  property  to  the  county  superintendents  of  the  poor,  on  being 
paid  the  reasonable  and  necessary  expenses  incurred  in  the  preserva- 
tion thereof,  to  be  appropriated  to  the  use  of  the  poor  of  such  county. 

S  35.  When  an  indictment  shall  be  found  against  any  oorporalioo,  Compdiinc 
a  summons  against  the  defendants  may  be  issued  and  served  in  the  uicecS^ 
same  manner  as  provided  by  any  statute  in  civil  cases ;  and  if  auch  ''^^'*"' 
corporation  do  not  appear  according  to  the  summons,  a  distringas  may 
be  issued  and  levied  upon  their  personal  estate  and  chattels  real;  and 
the  issues  levied  thereon  may  be  ordeud  to  be  sold,  and  the  money 
arising  therefrom  shall  be  detained  until  such  corporation  appear,  and 
plead  to  the  indictment,  when  it  may  be  paid  to  them,  after  deducting 
such  costs  and  expenses  incurred,  as  shall  be  allowed  by  the  court. 

5  36.  But  if  such  corporation  shall  neglect  to  appear  and  plead  to  Appiieataoa 
such  indictment,  within  two  terms  after  the  return  of  the  distringas  i«nad. 
against  them,  the  court  shall  order  the  money  levied  thereby,  after  de- 
ducting the  costs  and  expense  of  the  proccNedings,  to  be  paid  to  the 
county  treasurer  for  the  use  of  the  poor  of  such  county. 

S  37*  When  a  fine  shall  be  imposed  upon  any  oorporKtimi,  the  same  fum  <»  cor- 
may  be  collected  by  distringas  against  dieir  personal  estate  and  cbat- 
tels  real. 

S  38.  Every  person  discharged  from  prison  or  from  his  reco|^-  ^^jy  •^ 
2ance,  in  consequence  of  no  indictment  being  found  agaiivs.t  him,  or  ^^^^ 
in  consequence  of  his  not  being  brought  to  trial,  fuid  every  peraon  ac- 
quitted on  trial,  shall  be  discharged  without  being  required  to  p^r  any 

^Aa  SS 

$  39.  When  it  shall  be  necessary  for  any  purpose,  to  bring  any  im^  mp 
prisoner  confined  in  a  county  jail,  before  any  court  of  oyer  and  termi- 

(0S>  1 R  L.  p.  i». 
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TiTLs  7.  ntr,  or  any  court  of  general  sessionA,  which  may  be  sittii^  m  audi 
^*^^>^^^  county,  such  court  may  by  order,  and  without  issuing  any  writof  A#» 
hmM  corpuij  or  other  process,  direct  such  prisoner  to  be  broua^t  be- 
fore them  accordingly. 

oatiw  widtir      S  40.  Whou  any  special  commission  for  holding  any  court  rfoyer 
and  terminer  shall  be  issued,  every  person  named  therein  as  a  com- 


missioner,  who  does  not  at  the  time  hold  some  judicial  office,  diall  take 
the  oath  of  office  prescribed  by  the  constitution,  and  deposit  a  certifi- 
cate thereof  with  the  clerk  of  the  county  where  such  commissioner  re- 
sides, before  acting  under  such  commission;  but  it  shall  not  be  neces- 
sary for  any  judicial  officer.to  take  such  oath;  and  an  omiasioD  to 
take  the  same  by  any  commissioner,  shall  not  impeach  or  in  any  man- 
ner aflbctany  proceedings  had  under  such  commission.^ 

opMuoff  9yt     041.  Any  circuit  judge  may  open  and  hold  a  court  of  oyer  and  ter- 

me.  ^^^*  miner,  at  the  time  when  the  same  diall  have  been  appointed  to  be  heU, 

or  to  which  it.  may  have  been  adjourned,  or  during  the  sitting  ot  any 

circuit  court,  for  the  purpose  of  taking  recognizances  from  parties  and 

witnesses. 

lb.  mMt«]        S  ^^'  During  the  term  for  which  any  court  of  general  sessions  may 
•MHOM,  fcc.  1^  ii^jj  \^y  in^^  m^y  judge  of  the  county  courts  may  open  and  hold  soch 

general  sessions,  for  the  purpose  of  taldng  recognizances  fiom  parties 

and  witnesses. 

AppMii  oT       S  43.  All  appeals  of  felony  are  abolished.^' 

CMtLpif.  S  ^^*  ^7  magistrate  authcised  to  exercise  any  jurisdiction  in  te- 
spect  to  oflences,  shall  have  the  same  power  to  preserve  order,  dnring 
any  judicial  proceedings,  and  to  punish  for  contempts,  in  the  like  cases 
and  in  the  like  manner,  as  provided  in  the  second  Chapter  of  the 
Third  Part  of  the  Revised  Statutes,  in  reIati<Hi  to  justices  of  the  peace 
in  civil  cases. 

ExptMM  or  S  45.  When  the  governor  of  this  state,  in  the  exercise  of  the  au- 
ponmiie  fli-  jj^yjjy  conferred  by  the  constitution  of  the  United  States,  or  bj  the 
laws  of  this  state,  shall  demand  from  the  governor  of  any  state  or  ter- 
ritory in  the  United  States,  or  from  the  executive  authority  of  any 
fcteign  government,  any  fugitive  from  justice,  the  accounts  of  the  per- 
sons employed  by  him  for  that  purpose,  for  their  services,  shall  be 
audited  by  the  comptroller,  and  paid  out  of  the  treasury.^ 

coiiv«yiiif  S  46.  When  an  officer  shall  have  arrested  any  prisoner  on  a  crlmi- 
sirMtfhotiM  nd  charge,  in  any  county,  he  may  carry  such  prisoner  through  such 
*"**  *  parts  of  any  other  county  or  counties,  as  shall  be  in  the  ordinary  route 
of  travel  from  the  place  where  such  prisoner  shall  have  been  arrested, 
to  the  place  where  he  is  to  be  conveyed  and  delivered,  under  the  pro- 
cess by  which  such  arrest  shall  have  been  made ;  and  such  convey- 
ance shall  not  be  deemed  an  escape.^ 

isSi. M r  *"  *^' * "    (55)  n>. p. 600,  §21.  (66)  n,.  p.  404, §  12.  <flr>uw..c 
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■ 

0  47.  While  passing  through  such  other  coutity  or  counties,  the  '^T^^  «. 
oflkseni  having  such  prisoner  in  their  charge,  shall  not  be  liable  to  ar-  )^^^^ 
rest  on  ciyil  process ;  and  tbey  shall  have  the  like  power  lo  require  ^^^  <''»*'°*y- 
mnj  citizen  to  aid  in  securing  such  prisoner,  and  to  retake  Iiim  if  he 
escape,  as  if  they  were  in  their  own  county,  and  a  refusal  or  beglect 
to  render  such  aid,  shall  be  an  offence  in  the  same  manner  as  if  they 
wote  officers  of  the  county  where  such  aid  diall  be  required.  ^^ 


TITLE  VIII. 

OF   THE  FfiES  OF  OFFICERS  AND  MINISTERS  OF  JUSTICE  IN  CRIMI-      ' 

NAL  CASES. 

Sec.  1.  Jutieet'  fees. 

2.  Fees  of  memben  of  qieeial  sessions. 

8.  By  whom  sneli  feet  nay  be  racciTed,  ftc. 

4.  Fees  of  constable. 

ft.  Criers' fees. 

fl.  Fees  of  elokt  bferiaiinal  eourts. 

7.  Fees  of  distriet  attomies. 

8.  Their  aeeonnts  how  to  be  rerified. 

9.  Preceding  sections  not  to  extend  to  Naw-Tork. 

10.  Coionen'  fees  and  expenses,  how  to  be  ascertained  and  paid. 

11.  fflieriffs'  fees  in  criminal  cases. 

13.  Feee  herein  allowed  to  be  comity  charges,  &c. 
18, 14  k.  16.  ProTisions  Sor  payii^  cartain  witnesses. 

16.  Term  «  folio'*  exphuned. 

17.  Prohibition  against  taking  milawlal  fees  in  criminal  cases. 

For  the  following  services,  hereafter  performed  in  the  cases  au- 
thorised by  law,  by  the  officers  herein  after  named,  the  following  fees 
shall  be  allowed : 

S  1*  Fee8  of  Justices  of  the  Peace.  justicei' fMs. 

For  administering  every  oath,  six  cents : 

A  warrant,  nineteen  cents ;  and  no  justice  shall  be  obliged  to  issue 
any  warrant  on  any  complaint  for  assault  and  battery,  unless  the  person 
making  such  complaint  and  requiring  such  warrant,  shall  pay  liie  fee 
therefor : 

A  bond  or  recognizance,  twenty-five  cents : 

A  subpcena  for  each  witness,  six  cents : 

Certifjdng  the  cause  of  commitment  to  other  magistrates,  to  form  a 
court  of  special  sessions,  twelve  and  an  half  cents : 

A  commitment  for  want  of  bail,  nineteen  cents : 

But  no  board  of  supervisors  shall  allow  any  account  in  favor  of 
any  justice  of  the  peace,  for  any  warrant  on  any  complaint  for  an  as* 
sault  and  battery.^^ 

S  £•  Fees  of  the  Persons  composing  a  Court  of  Special  Sessions^  n.  tomut 

to  be  divided  equally  between  them.  tli^!^ 

Fot  a  venire  to  summon  a  jury,  twenty-five  cents : 
For  swearing  a  jury,  twenty-five  cents : 
For  swearing  each  witness,'  six  cents : 

(66)  Laws  of  1818^  p.  ft,  §  I.    (69)  2  R.  L.  p.  60H,  §  7  It  8;  lb.  p.  28. 
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nr. 


^'^^      A  fiibpona  for  «dk  wknean  aix  OHiti : 

For  a  trial  fea  or  »ttPHihmnft|  to  tatb  fmtioe^  oae  dolkr : 

For  a  warnuitof  commitaMnt,  on  comrictioii,  twBoitf'An  oanli: 

For  drawing  op  a  rwordof  canTietioii,  and  caaaiog  dieaame  lob 

filed  in  the  clerk's  oflke,  lOFeDtf-fiTe  oenta : 
Bat  dl  eodb  cfaaigee,  ia  any  one  oaee,  iliaH  not  exceed  five  doOiii : 
For  taking  secaritjr  from  any  pemn  to  proseenle  a  e&rUarmi  nfm 

any  conviction  made  by  tuch  court,  twenty-^ye  cents : 
For  a  return  to  any  such  writ  o(  certiorarij  two  dollars,  tobeptij 

by  the  county.*® 


\< 


By  whMito  $  3.  Any  one  of  the  persons  composing  the  court,  may  preseattD 
ac  '*  *  the  board  of  supervisors  of  the  county,  a  statement  of  the  fees  of  die 
court  of  qpedal  sessions,  and  the  names  of  his  associates;  and  the  or- 
der for  sodi  fees  shall  be  drawn  payable  to  such  person,  and  win 
paid,  such  person  shall  account  to  his  associates  for  their  proportiflarf 
such  foes  reflpectively. 

^;;-«^     9  4.  Fees  qfthe  C&nOable: 

jr'\P)  t)     Serving  a  warrant  or  other  process,  far  the  arrest  erf"  any  persan,ii- 
A^*<«|  <  sued  by  any  magistrate  or  court,  fifty  cents ;  and  the  same  fees  far 

^  travelling  to  make  such  service,  as  are  allowed  tor  serving  a  wamot 

in  civil  cases : 

Taking  a  defendant  in  custody  on  a  mittimus,  twelve  and  an  Inlf 
cents: 

Conveying  a  person  ts  the  magistrate  or  court  before  wIimi  hek 
to  be  brought,  or  to  jail,  twelve  and  an  half  cents,  if  within  out  nak, 
and  for  every  mile  more,  going  only,  six  cents : 

Serving  a  subpoena,  twelve  and  an  half  cents  for  each  witnesi,  aai 
the  like  mileage  as  above  provided,  but  mileage  shall  be  allowed  od|r 
on  the  distance  actually  and  necessarily  travelled : 

The  board  of  supervisors  may  allow  such  further  compensatioB  far 
the  service  of  process,  and  the  expenses  and  trouble  attending  tk 
same  as  they  shall  deem  reasonable : 

For  other  services  in  criminal  cases,  for  which  no  compensation  ii 
specially  provided  by  law,  such  sum  as  the  board  of  supervi9(»s  d 
^  the  county  shall  allow.®^ 

crim*  um.  $  5.  Fees  of  the  Crier  in  the  Courts  of  Oyer  mnd  Termnmtr  mi 

Oeneral  Sessions : 
Calling  a  jury,  twelve  and  an  half  cents : 
Calling  and  swearing  a  witness,  six  cents : 
Making  proclamation  for  the  discharge  of  any  person,  six  canta : 
Calling  any  person  on  recognizance,  six  cents.^ 

cMnof     $6.  Feesof  the  Clerks  of  the  Courts  of  Oyer  and  Terminer  0ti 
"^  C^eneral  Sessions : 

Swearing  a  witness,  six  cents : 


.(e0)SR.Ii.p.908»47a8)Ib.p.8a  (61)n».p.27;Uwi<iri921,p.lSI.  <SS)lR.I«.^ft 
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Entering  or  re^Nting  a  reoognizanoe,  twelve  and  u  bsif  eeoti :       TrrLna 
CaUing  and  swMring  a  jury,  uDeteen  centa :  v^V"^^ 

Entering  a  wnteoce  in  the  minutes  kqit  bjr  him,  twelve  and  an  half 
center  aid  the  like  fee  for  every  certified  copy  thereof,  and  fer  a  tran- 
script thereof  for  the  secretary  d*  stale : 

Copies  of  records^  imfictments,  and  other  proceedings  the  like  foes 
fls  are  allowed  in  civil  cases  for  copies  of  papers  filed  in  his  office* 

S  7.  To  District  Attamiea.  Dutrki  ai- 

For  drawing  every  indictment  actually  agreed  to  by  a  grand  jury,      ^ 
mcluding  such  as  may  be  prepared  by  their  direction,  though  not 
finally  agreed  to  by  them,  twenty-two  cents  for  each  folio,  and  ^een 
cents  per  folio  for  engrossing : 

The  Vke  fees  for  drawing  and  engrossing  every  affidavit  and  other 
proceeding  actually  and  necessarily  prepared  by  him,  in  the  prosecu- 
tion of  any  cause ;  and  for  which  no  fee  is  specially  allowed : 

Every  bench  warrant  or  other  process  actually  and  necessarily  is- 
sued to  bring  a  party  into  court,  twenty'^ve  centsh;  but  no  allowance 
to  be  made  for  more  than  one  warrant  on  any  indictmrat,  where  the 
defendants  reside  in  the  same  county ;  nor  for  a  second  warrant  on 
tbe  same  indictment,  unless  a  previous  warrant  shall  have  been  duly 
returned  not  served,  after  a  reasonable  time  shall  have  been  allow^ 
§or  the  service  thereof: 

'Every  subpcena  actually  issued,  whether  returnable  before  a  grand 
jury  or  before  the  court,  twenty-five  c^ts ;  but  no  allowance  to  be 
made  for  more  than  one  subpcena  for  each  witness : 
.  Calling  and  examining  the  witnesses,  and  arguing  as  to  the  sen- 
tence^ where  the  defendant  shall  plead  guilty,  one  dollar  and  twenty- 
five  cents : 

Arguing  every  special  motion  actually  made  after  notice  actually 
given,  (Hie  dollar  and  twenty-five  cents : 

Every  trial,  four  dollars,  and  the  like  fee  for  arguing  every  motion 
fi>r  a  new  trial,  or  demurrer,  or  motion  in  arrest  of  judgment,  or  bill 
of  exceptions,  or  writ  of  error : 

Maldng  up  a  record  when  required  by  order  of  a  ju^e  of  the  court 
in  which  the  defendant  is  convicted,  twenty-two  cents  for  drawing 
every  folio,  and  fifteen  cents  per  folio  for  engrossing ;  and  the  like 
compensation  when  making  up  such  record  at  the  instance  of  a  de- 
fendant, and  to  be  paid  by  such  defendant : 

For  their  services  at  any  court  at  which  the  attorney-general  shall 
alaK>  attend  at  the  request  of  the  governor,  or  of  a  ju<^e  of  the  supreme 
court,  or  a  circuit  judge,  five  dollars  for  every  day  they  shall  so  at- 
lettd.^* 

S  8.  The  account  of  a  district  attorney,  when  preauiied  to  the  tax-  p,ooror 
tng  officer,  shall  be  accompanied  by  an  affidavit  stating  that  all  the  ^^tmT 

~  (68)  2  n.  L  p.  21;  Laws  of  1818,  p.  207,  §  9. 
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T^^^nMn.  servkses  therein  chiurged  have  been  actually  performed ;  that  the  sub- 
^^^^'^^  pcenaM  and  bench  warranta  chaigedin  such  account  have  been  actu- 

allj  kaued ;  that  such  sut^xeiBas  and  bench  warrants,  acecwdiiig  to 

the  best  of  the  knowledge  and  belief  of  such  district  attomey,  wen. 

necessary ;  and  that  the  several  folios  charged  in  the  acoouat  for  Aa 
,  drawii^  or  e^groaung  of  any  indictment,  plea,  record  or  odier  pio- 

ceeding,  are  correct 

»<?^[lc.  ^  ^-  '^^  preceding  sections  of  thk  Tide  shall  not  extend  to  the 
dty  and  county  of  New- York,  but  the  officers  and  ministers  of  jos- 
tioe  in  that  city  and  county,  shall  receive  such  fees,  for  services  ia 
Griminal  cases,  as  now  are,  or  horeafter  shall  be,  specially  providsd 
bylaw. 

gp"^'*  S  10.  The  compensation  to  be  paid  to  the  coroners  of  the  several 
cities  and  counties  of  this  state,  for  holding  any  inquest  in  the  cases 
authorised  by  law,  shall  be  fixed,  and  together  with  all  necessary  in- 
cidental expenses,  shall  be  audited  and  allowed  by  the  board  of  super- 
visors of  the  respective  counties,  and  paid  in  like  manner  as  ofliar 
coanty  charges.^ 

ftei-     S  11.  Fees  to  Sheriffs: 

For  every  person  committed  to  prison,  thirty-seven  and  an  half 
cents: 

For  every  prisoner  discharged  from  prison,  thirty-seven  and  an  half 
cents: 

For  summoning  a  grand  jury  for  a  court  of  oyer  and  terminer  or 
general  sessions,  ten  dollars : 

For  serving  a  warrant  or  performing  any  other  duty  which  may  be 
performed  by  a  constable,  the  same  fees  as  are  allowed  by  law  to  a 
constable  (or  such  service : 

For  conveying  a  single  convict  to  the  state  prison,  for  each  mik, 
from  the  county  prison  firom  which  such  convict  shall  be  conveyed, 
thirty-seven  and  an  half  cents : 

For  conveying  two  convicts,  for  each  mile  as  aforesaid,  aixtyevon 
cents: 

For  conveying  three  convicts,  for  each  mile  as  aforesaid,  sixty- 
nine  cents : 

For  conveying  four  conticts,  for  each  mile  as  aforesaid,  seventy- 
one  cents : 

For  Conveying  five  convicts,  for  each  mile  as  afivesaid,  seventy- 
three  cents : 

And  for  all  additional  convicts,  such  reasonable  allowance  as  the 
comptroller  may  think  just,  which  said  allowances,  with  one  dollar 
per  day  for  the  maintenance  of  each  convict  whilst  on  the  waj  to  tba 
^ate  prison,  shall  be  in  iiill  of  all  charges  and  expenses  in  thefweiai- 

(64)  Laws  of  1818,  p.  45. 
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seiu    Snch  toes  for  convey ing  convicts  to  the  state  priflon,  to  be  an-'  ttiu  s. 
dited  by  the  oomptroller,  and  paid  out  of  the  treasuiy.®*  v^V^W 

S  It'  The  fees  herein  allowed  for  services,  except  those  which  hyfs^^ 
hware  otherwise  provided  for,  shall  be  county  charges,  and  shall  be 
audited  by  the  board  of  supervisors  of  the  county,  in  which  such  ser- 
vices are  rendered,  and  shall  be  paid  in  the  same  manner  as  other  con- 
tingent charges  of  the  county, 

S  IS.  When  any  person  shall  attend  a  court  of  oyer  and  terminer,  c«iafai  wu  -  - 
or  a  court  of  general  sessions,  as  a  witness  in  behalf  of  the  people  dTpftid. 
this  state,  upon  the  request  of  the  public  prosecutor,  or  upon  a  suIh    ' 
poena,  or  by  virtue  of  a  recognizance  for  that  purpose,  and  it  shall  ap- 
pear that  such  person  has  come  from  any  other  state  or  territory  of 
the  United  States,  or  from  any  foreign  country,  or  that  such  person 
is  poor ;  the  court  may^  by  an  order  in  its  minutes,  direct  the  county 
treasurer  of  the  county  in  which  the  court  shall  be  sitting,  to  pay  to 
such  witness  such  sum  of  money  as  shall  seem  reasonable,  for  bis  ex- 
penses. 

S  14.  The  clerk  of  the  court  by  which  such  order  shall  be  made, 
shall  immediately  make  out  anil  deliver  a  certified  copy  thereof  to 
the  person  in  whose  favor  the  same  is  nnade,  without  exacting  iBny 
fee  for  such  service. 

S  1&  Upon  the  production  of  such  certified  copy  to  tlie  county 
treasurer,  or  as  soon  thereafter  as  he  shall  have  sufficient  monies  in 
bis  hands,  he  shall  pay  to  the  person  authorised  to  receive  the  same, 
>r  to  the  order  of  such  person,  the  sum  of  money  so  directed  to  be 
paid,  which  shall  be  alfewed  to  him  in  his  accounts, 

.    S  16.  The  term  '^  folio,"  as  used  in  this  Title,  shall  be  construed  Dts«iiioii«f 
to  mean  one  hundred  words,  counting  every  figure  necessarily  used, 
us  a  word. 

$  17.  The  provisions  of  law  prohibiting  the  taking  of  any  fees  for 
lervices  in  civil  cases,  other  than  such  as  are  allowed  by  statute,  shall 
ipply  to  the  taking  of  fe^s  for  services  in  criminal  cases  beyond  the 
imount  allowed  by  law  for  such  services. 
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€HAPe  Ills 

Of  Jails,  Penitentiaries  and  Prisons^  and  the  Got-* 
ernment  and  Discipline  thereof. 

Title  I. — Of  the  county  prisons. 
TiTLB  2. — Of  the  state  prisons. 

rivx.B  8. — General  provisions  applicable  to  all  the  prisons  treated  of  in 

this  Chapter. 
<e7>2ILL.p.  20;  Laws  of  ISlfi,  p.2B8,§a8;  lb.  ]821,p.  18l^§2|  ni.|8t^p.  10. 
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Jik4  REVISED  STATUTES  OF  [pAMir. 

TiTui  I.  TITIjE  !• 


OF  THE  COUNTY  PRISONS. 

Art.  1.^— DetigDmtioo  of  the  Mttral  cotinty  priiocs,  and  proTiMMifr 

mianagtment. 
Art.  2. — Of  the  inspection  of  couuty  prisons,  and  the  discharge  and  dclsveiy  of 

en  confined  tiierein. 

ARXicuB  nnar. 

Dengnatum  of  the  $eoeral  Cawdy  Prisons^  and  Pram8um$  oos- 

eermng  their  management. 

Sbc.  1.  ParpoeeefbrwbichMWtyjdbtobaaMdwprisiMe. 
.  &  CowtyJBdgeetoanMiMtkcirjHb. 
8  &  4  To  represent  their  eonditieB  to  saperrStors;  tlieir  poircn,  ejqiraseej  fcc 
5  It  C  Pkonsimw  •oacening  peaJtrntiary  tad  bridewell  ia  New-Tosk. 

7.  Datyofkesysrofcowrtyprieepeyiai— aiTi^priacaeft. 

8.  Goariets  and  other  prisoaen  not  to  be  kapt  tofetfier. 
9.- Malee  and  fanalee  to  be  kept  eepento. 

10.  Mseaars  to  ba  kept  separata  aad  eoararsatian  forbiddeB. 

11.  CoarersatioB  betweea  prisoner  aad  othetsy  when  allowed. 

12.  Food  for  priaeaen. 

IS.  Whaa  keepers  to  eanaapriaoaan  to  labor. 

14  It  1&  fij^oyiag  eonriets  m  wotk  oa  hii^waysy  &e. 

UL  CertaiaprarisioBsrelatiagtojailaadoptttl. 

_         .^  17to8ll.  PkorisfoasaoaeeniaffiasaBeooBTiota. 

Coaaty  laflf 

10  be  piiMH*     Sbction  1.  The  common  jaib  in  the  seyeral  connties  of  this  stale 
shall  be  kept  by  the  sherifis  of  the  counties  in  which  thej  are 
tively  situated,  and  shall  be  used  as  prisons, 

1.  For  the  detention  of  persons  duly  committed,  in  order  to 
their  attendance  as  witnesses  in  any  criminal  case : 

8.  For  the  detention  of  persons  charged  with  crime,  and  committod 
for  trial : 

8.  For  the  confinement  of  persons  duly  committed  tof  any  coa- 
tempt:  and, 

4.  For  the  confinement  of  persons  sentenced  to  imprisomoent  there- 
in, upon  conviction  for  any  oflfence. 

S  2*  It  shall  be  the  duty  of  the  judges  of  the  county  courts,  in  tk 
respective  counties,  (except  the  city  and  county  of  New-Tork,) 
within  one  year  after  this  Title  shall  take  efiect  as  a  law,  carefully  li 
examine  such  jails,  for  the  purpose  of  ascertaining  whether  there  ait 
in  such  jaiFs, 

1.  A  suflSicient  number  of  rooms-for  the  ^eenfinement  of  persoii 
committed  on  criminal  process,  and  detained  for  trial,  aeparately  aol 
distinct  from  prisoners  under  sentence :  and, 

2.  A  sufficient  number  irf*  rooms  for  the  oonfinement  of  aneli 
era  under  sentence. 

dodtosapOT      ^^'  In  case  it  shall  be  found  on  such  examination,  that  any 
«^"-        jail  is  deficient  in  either  of  the  particulars  above  specified,  it  shaD 
the  duty  of  the  judges  of  the  county  courts  of  the  county,  fiMthwilk 
make  a  representation  thereof  to  the  board  of  supervisors  of  the 
ty,  who  are  authorised,  if  they  deem  it  necessary,  to -cause  nudi 
ations  to  be  made  in  the  plan  and  construction  of  the  jail,  and 
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^dhional  rooms  to  be  prepared,  a^shall  be  neceffiary  to  remedy  such   ^*^' ''  ' 
deficiencies*  v^V^/ 

S  4.  The  expenses  necessarily  incurred  in  the  execution  of  the  pre-  j^{*^?fJIL^ 
ceding  proirisions  of  this  Title,  sliall  be  deemed  a  county  charge.         «i. 

9  5.  The  penitentiary  of  the  city  of  New-York,  shall  continue  to  ?„'J|JJ^^ 
be  under  the  charge  of  the  mayor,  aldermen  and  commonalty  of  that 
city;  and  the  said  mayor,  aldermen  and  commonalty  in  common 
council  convened,  shall,  from  time  to  time,  appoint  some  proper  per- 
^tm  to  be  keeper  of  such  penitentiary,  who  AM  hold  his  office  during 
their  pleasure,  and  shall  bo  called  ^*  the  keeper  of  the  penitentiary  of 
Hbe  city  of  New-York.*" 

S  6.  The  bridewell  or  city  prison  of  the  city  of  New- York,  shall  siid^wdiki 
also  be  under  the  charge  of  the  said  mayor,  aldermen  and  common- 
alty, who  shall  in  like  manner,  from  time  to  time,  appoint  some  pro- 
per person  to  be  the  keeper  of  the  said  prison,  who  shall  hold  his  office 
during  the  pleasure  of  the  common  council.' 

S  7.  The  keepers  of  the  several  county  prisons,  shall  receive  and  aMeivim 
safely  keep,  every  person  duly  committed  to  their  custody  for  safe 
keeping,  examination  or  trial ;  or  duly  sentenced  to  imprisonment  in 
such  prisons  upon  conviction  for  any  contempt  or  misconduct,  or  for 
any  criminal  oflknce,  and  shall  not,  without  lawful  authority,  let  put 
of  prison,  on  bail  or  otherwise,  any  such  person.^ 

SS.  Prisoners  committed  on  criminal  process,  and  detained  forKMpinfpn 
trial,  and  persons  committed  for  contempt,  shall  be  kept  in  rooms  ST'*'''*'^' 
separate  and  distinct  from  those  in  which  persons  convicted  and  un- 
der sentence  shall  be  ^sonfined ;  and  on'  no  pretence  whatever  shall 
prisoners  detained  for  trial,  or  persons  committed  for  contempt,  be 
kept,  or  put  in  the  same  room  with  convicts  under  isentence. 

S  9.  Male  and  female  prisoners  (except  husband  and  wife)  shall  MafMand 
not  be  kept  of  put  in  the  same  room.' 

S  10.  It  shall  be  the  duty  of  the  keepers  of  the  said  prisons,  to  cohtwu- 
keep  the  prisoners  committed  to  their  charge,  as  fiir  .as  may  be 
practicable,  separate  and  distinct  from  each  other,  and  to  prevent  all 
oonversation  between  the  said  prisoners. 

S  1 1.  Prisoqers  detained  for  trial,  may  converse  with  their  coun-  ib.  b«twMo 
sel,  and  with  such  other  persons  as  the  keeper,  in  his  discretion,  may  StSenT* 
allow ;  prisoners  under  sentence  shall  not  be  permitted  to  hold  any 
conversation  with  any  person,  except  th.e  keepers  or  inspectors  of  the 
prison^  unless  in  the  pres^ice  of  a  keeper  or  inspector. 

S  12«  Prisoners  detained  for  trial,  and  those  under  sentence,  shall  Fowfar 
t>e  provided  with  a  sufficient  quantity  of  inferior  but  wholesome 
bod,  at  the  exjpense  of  the  county ;  but  prisoners  detained  for  trial, 
may,  at  dieir  own  expense,  and  under  the  direction  of  the  keeper,  be 

(1)UinoflS14»p.m»§l.    <a)lR.L.p.4tt»§lS.    <8)n».  p.4as»§18. 
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itTLBt  auppiied  with  any  other  proper  aitidw  of  fixri,  and  with  cider  or  !»• 
Mo  beor* 

S  IS.  It  shall  be  the  duty  of  the  keepers  of  the  said  seTeral  pri- 
sons,  whenever  any  person  shall  be  sentenced  to  hard  labor  tberdo, 
and  any  mode  of  labor  shall  be  providedi  to  cause  such  prisoner  to  be 
kept  constantly  employed  during  every  day,  except  Sunday ;  uA  an- 
nually to  account  with  the  board  of  supervisors  of  the  coun^  for  the 
proceeds  of  such  labor. 

g»>jg«<  $  14.  The  keepers  of  the  said  prisons  shall  respectively  have  pow- 
*3w5«-  er,  with  the  consent  of  the  supervisors  of  the  <x>uniy,  from  time  to 
time,  to  cause  such  of  the  convicts  under  their  charge,  as  are  capabk 
of  hard  labor,  to  be  employed  upon  any  of  the  public  avenues,  faigb- 
ways,  streets,  or  other  works,  in  the  county  in  which  sudi  prisoner 
shall  be  confined,  or  in  any  of  the  adjoining  counties,  upon  suchtenii 
as  may  be  agreed  upon  between  the  said  keepers  and  the  officers  or 
other  persons  under  whose  direction  such  convicts  shall  be  placed/ 

rmvmmtc^  S  15.  Whenever  any  convicts  shall  be  employed  under  the  hrt 
section,  they  shall  be  well  chained  and  secured ;  and  shall  be  sub- 
ject to  such  regulations  as  the  keeper  legally  charged  with  their  cb» 
tody,  shall  from  time  to  time  prescribe.^ 

^|]"^^^      S  16.  The  provisions  contained  in  the  second  Article  of  the  sixtk 
^  Title  of  the  seventh  Chapter  of  the  Third  Part  of  the  Revised  S^ 

lutes,  in  regard  to  the  designation  of  any  building  other  than  the  jail 
of  any  county,  for  the  confinement  of  prisoners  therein ;  to  the  remov- 
al of  prisoners  to  the  building  so  designated ;  to  the  jails  in  which  p 
(Aai*.  «i7  cKMiers  are  to  be  confined,  where  there  is  more  than  one  jail  within  e 
county ;  and  to  the  removal  of  prisoners,  when  danger  shall  be  appte- 
bended  torn  fire  or  contagious  disease,  shall  extend  to  prisoners  w 
fined  upon  any  criminal  process,  or  for  a  contempt,  or  under  senteDce, 
in  like  manner  as  to  prisoners  confined  in  civil  cases. 

S  17.  Whenever  the  physician  of  any  county  prison,  shall  duly  i^ 
port  to  the  keeper  of  such  prison,  that  any  convict  confined  therein  is 
insanei  it  shall  be  the  duty  of  such  keeper  to  lay  such  report  before  the 
next  court  of  oyer  and  terminer  or  general  sessions,  which  shall  be 
held  in  the  county. 

S  18.  Such  court  shall  inquire  into  the  facts,  and  if  satisfied  by  doe 
proof  that  such  convict  is  insane,  shall  order  such  convict  to  be  de* 
livered,  if  in  the  city  and  county  of  New- York,  to  the  commissioners 
of  the  alnuhhouse,  and  if  in  any  other  county,  to  the  county  superiO' 
tendents  of  the  poor. 

ordw  of  ^  19.  Such  order  shall  be  entered  in  the  minutes  of  the  court,  and 
the  clerk  thereof  shall  cause  notice  of  such  order  to  be  served  upoo 
such  commissioners  or  superintendents,  or  one  of  them. 

(4)  Uir8  0fl819,p.88,§6. 
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$  20.  Tbo  aaki  conimisiioiiera  or  superintendents,  upon  receiving   abt.s. 
any  such  notice,  shall  immediately  take  measures  for  the  safe  kf^i^g  uT^tfcSJif 
of  such  insane  person,  in  the  manner  prescribed  by  law*  ST'^iw!^' 

ARTICLE  SEeOND. 


0/ihe  Inspection  of  County  PriionSj  and  the  Discharge  and  Der 

Uioery  of  Prisoner e  cof^fined  therein. 

Sbc.  21, 82  &  23.  Certain  ptfMdi  to  be  inspeeton;  their  powen  and  duty. 

2/L  Duty  of  iLeepen  of  prieons;  authority  of  inspector!  to  examine  witneaaef,  fce. 

25.  Iiists  of  prisonen  to  be  deliyered  to  courts  of  oyer  and  terminer  and  sessions. 

28.  Priaoners  not  indicted,  wlien  to  be  dlkehetged. 

27.  Prisimers  not  to  be  remored  after  opening  of  oyer  and  terminer. 

2B.  When  prisoners  detained  for  fines,  may  be  discharged. 

S  21.  In  each  county  of  this  state,  the  first  judge  of  the  county  certain  offl 
courts  of  such  county,  together  with  the  county  superintendents  of  the  ^^  *"' 
poor,  shall  be  inspectors  of  the  prisons  of  such  county. 

S  SS.  SiRh  inspectors  shall  have  power  from  time  to  lime,  to  vint  Their  power. 
and  inspect  the  common  jail  and  other  county  prisons,  if  there  be  any, 
in  their  respective  counties,  and  to  examine  and  inquire  into  all  mat- 
ters connected  with  the  government^  discipline  and  police  of  such 
prisons. 

$  23*  It  shall  be  the  duty  of  such  inspectors  to  visit  and  inspect  Theuant^ 
the  said  prisonit  in  the  month  of  January,  and  also  in  the  monUi  yf 
July,  in  every  year,  and  at  the  next  court  of  oyer  and  terminer  which 
shall  thereafter  be  held  in  their  county,  to  present  to  such  court,  on 
the  first  day  of  its  sitting,  a  detailed  report  stating  the  condition  jof 
such  prisons  at  the  .time  of  such  inspection ;  the  number  of  persons  con- 
fined therein  for  the  six  months  immediately  preceding  such  inspec- 
tion ;  and  for  what  causes  respectively ;  the  manner  in  which  the 
convicts  confined  in  such  prison  during  that  period  have  been  em- 
ployed ;  the  number  of  prisoners  usually  confined  together  in  one 
room ;  the  distinction,  if  any,  usually  observed  in  the  treatment  of 
persons  detained  in  such  prison ;  the  evils,  if  any,  found  to  exist  in 
such  prison ;  and  particularly,  whether  any  of  the  provisions  of  tfafs 
Title  are  or  have  been  violated  or  neglected,  and  the  causes  of  such 
volation  or  neglect* 

S  24.  It  shall  be  the  duty  of  the  keepers  of  each  of  the  said  prisons,  Dmyofkeep. 
to  admit  the  said  inspectors  or  any  one  of  them,  into  every  part  of  *^^^ 
such  prison ;  to  exhibit  to  them  on  diemand,  all  the  books,  papers, 
documents  and  accounts,  pertaining  to  the  prison,  or  to  the  detention 
of  the  persons  confined  therein ;  and  to  render  them  every  other  facili- 
ty in  their  power,  to  enable  them  to  discharge  the  duties  above  pre- 
scribed. And  for  the  purpose  of  obtaining  the  necessary  information, 
to  enable  them  1o  make  such  report  as  is  above  required,  the  said  in- 
ipectors  shall  have  power  to  examine,  on  oath  to  be  adtninistered  by 
mber  of  the  said  inspectors,  any  of  the  officers  of  the  said  prisons ; 
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^^^^^  and  Id  conv^ie  wUh  any  of  Ae  pfiaoiw  oonfiiied  derail,  widmit 
the  piMeDce  of  tfaa  kattpyB  thenw^  or  any  of  tfem, 

$25.  It  ifaan  be  llie  duty  of  the  fceqier  of  everj  prifloo  enmnent- 
ed  in  this  Title,  to  preseot  ta  eveij  court  of  oyer  and  terminer,  and 
to  every  court  of  general  semons  of  the  peace,  to  be  held  in  his  ooim- 
ty,  at  the  opening  of  such  court,  acalendar,  stating, 

1.  The  name  of  every  prisoner  then  detained  in  such  prisoD: 

s.  The  time  when  such  priwHier  was  committed,  and  by  yirtneor 
what  process  or  precept :  and, 

s.  The  cause  of  the  detention  of  eyeiy  such  person. 

^  S  26.  Withb  twenty-four  hours  after  the  discharge  of  anj  gnd 
jury,  by  any  court  of  oyer  and  terminer  or  court  of  gieneral  semoDs  of 
the  peace,  it  shall  be  the  duty  of  such  court  to  cause  everj  penon 
confined  in  such  prison  upon  any  criminal  charge,  who  shall  not  have 
been  indicated,  to  be  discharged,  without  bail,  unless  satisftctorjaoa 
shall  be  shown  to  such  court,  for  detaining  such  person  in  costodf  or 
npon  bail,  as  the  case  may  require,  until  the  meeting  of  the  next  gnol 
jury  in'  such  county. 

S  27-  After  the  court  of  ojer  and  terminer  shall  commence  its  at< 
ting  in  any  county,  no  prisoner  detained  in  the  commojpi  jail  of  sodi 
county  upon  any  criminal  charge,  shall  be  removed  therefrom  bj  ibj 
writ  of  habeas  corpus^  unless  such  writ  shall  have  been  issued  hj 
such  court  of  oyer  and  terminer,  or  shall  be  made  returnable  before  it' 

S  28.  When  any  person  shall  be  confined  in  any  county  prisoD,far 
•«  fcr  sa«.  the  non-payment  of  any  fine  not  exceeding,  two  hundred  and  fifty  (M- 
lars,  impend  for  any  criminal  offence,  and  against  whom  no  ote 
cause  of  detention  shall  exist,  on  satisfactory  proof  being  made  to  the 
court  of  common  pleas,  of  the  county  in  which  ^uch  prisoner  mj  ^ 
confined,  that  he  is  unable,  and  has  been  ever  since  his  confictioB 
-unable  to  pay  such  fine,  the  court  may,  in  its  discretion,  order  hisdiS' 
charge. 


TITLE  !!.• 

OF  THE  STAtfe  PRISONS. 

Art.  1. — Of  the  custody  and  goTernment  of  the  state  prisons;  the  officen  coDoectii 
therewith ;  and  theur  general  powen,  duties  and  compensation. 

Art.  2.— Regnlttions  concerning  the  treatment  and  conduct  of  prieonen,  and  tbeit' 
cipline  of  the  prisons. 

Art.  3. — Miscellaneous  provisions.  n 

Art.  4.— Special  piovieions  applicable  to  the  state  prison  at  Auburn.  . 

(5)  1  R.  L.  p.  SOS,  §  8.    (6)  1  R.  L.  p.  272;  Laws  of  1817,  p.  810;  lb.  of  1818,^1^ 
ori819,p.66;  n>.  p.  87;  of  1821, p.  215;  of  1820,  p.  2U^,  106;  of  1823,p.  178;  of  ISliF* 

ais;  18K,  p.  ssoi.  lasr,  p.  9;  isae^p.  isB. 
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Afanxjix  vaan.  Asr.i. 

Of  the  Custody  and  Oovemmeni  of  the  State  PrisoM ;  the  Offi- 
cers connected  tJierewUh ;  ahd  their  Oeneral  Pcuoere^  IhOiee 
and  Compensation. 

Sic.  1.  State  prisons  deokred. 

2.  latpeetonofpriionat  Aulrani. 

8.  GoTemment  of  prison  at  Moant-Fleafant. 

4  &  6.  Preiident  of  boards;  genend  powers  ef  botrds. 

6.  Dntj  to  inquire  into  eondvet  of  keepers.  ^ 

7.  Power  to  e¥aniine  witnesses. 

8.  Inspeeton  to  baiTeaoeets  to  prisons,  books,  Ac: 

9.  Boards  to  keep  minutes. 

10.  When  to  meet;  samnal  report  to  legislatwe. 

11.  InspKton  not  to  hold  any  appointment  itlatiag  to  prison. 
12b  Compensation  to  inspeetors  at  Mount-Pleasant 

18  &  14.  OtEeers  of  prim  at  Moont-Pleasant  and  at  Animm. 
Iff.  Cleikaofprisons,  how  appointed,  teaunoCofioe. 

16.  Agents,  ehaplains  and  physicians,  how  appointed,  Ac. 

17.  Deputy  keepers  and  assistants  at  Moont-Pleasant,  how  appointed,  Ac. 

18.  lb.  at  Anbam,  how  appointed,  itc. 

19  ft  80.  Gvard  at  the  prisons,  how  |p>Tcmed,  fte. 
21.  Agents  to  execute  bonds,  where  to  be  filed,  ftc. 
21  Other  officers  to  take  oai^;  where  to  be  ttktSk 
28.  General  daties  of  agents. 
24.  Special  duty  of  agent  at  Mount-Pleasant. 
26,  Authority  of  agents  in  respect  to  suits,  ftc  ' 
20.  To  enforce  payments;  may  accept  securities. 
ft.  Authority  to  refer  conttorenies  to  ar1>itntion. 

28fc2BL  ConbRaotsfiMrJflboro^eouTietiwJbntoheaido;  whoitobottMl,**. 
80  to  88.  Contracts  for  proyisions,  how  made,  ftc  ' 

84.  Medicines  and  hospital  stores,  how  procured. 

85.  Baw  vnteiials  how  proeored. 

86.  l^iUs  for  articles,  kt.  to  be  taken  and  entered  by  eWik. 

87.  Penalty  on  inspectors,  officers,  ftc.  being  interested  in  contiuets,  he. 
88  fc  89.  Drafts  on  the  treasury,  how  to  he  made  nd  aignod,  JU. 

40.  Age^  to  render  monthly  accounts  to  inspeetors. 

41.  And  annual  aecounis  to  comptroller. 

42.  Acoonnts  how  to  be  Teriliod. 
48.  Agents  to  make  annual  reports  to  inspectors. 
44  Agents  to  endearor  to  defray  expenses  of  prisons. 
45.  Comptioiler  to  audit  aecemrts  and  report  to  legitlataiu. 
40.  Officers  to  support  themselres,  ftc 

47.  R^rt  of  prisoners  pardoned  or  discharged  to  secretary  of  state. 

48.  To  fucelTe  persons  paidoned  on  condition  ofimpriaonment. 

49.  Deputy  keeper  to  act  in  aheenee,  he.  of  agent. 

60.  Register  to  be  kept  by  physicians;  its  coiitents. 

61.  Books,  aecounts,  ftc.  to  be  public  property,  fte. 
G2»  Reports  made  to  legisktura  to  be  kept  in  prisons. 

88.  Ckmipensation  of  officers  and  guards  at  Mount-Pleasant. 
64.  Compensation  of  officers  and  guards  at  Auburn. 

S  1*  There  shall  contiaue  to  be  maintained  in  this  state,  two  state  gut,^ 
prisons ;  one  at  Mount-Pleasant,  in  the  county  of  Westchester,  and  '^^*^* 
tbe  other  at  Auburn,  in  the  county  of  Cayuga* 

.     .  S  2.  The  state  prison  at  Auburn  shall  be  under  the  direction  and  iimMioni  at 
government  of  five  inspectors,  to  be  appointed  in  the  manner,  and  to 
hold  their  offices  for  the  term,  prescribed  in  the  fiAh  Chapter  of  the 
F'irst  Part  of  the  Revised  Statutes. 

S  S.  The  state  prison  at  Mount*Pleasant  shall  be  under  the  direc- 1^.  at  Mount- 
tion  and  goyemment  of  three  inspectors^  to  be  appointed  in  the  same 
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manner  and  to  hold  their  offices  for  the  same  term  as  the  inqiectop 
of  the  prison  at  Auburn.  But  the  commissioners  heretofore  appoint- 
ed to  superintend  the  erection  of  the  prison  at  Mount-Pleasant*  ahaB 
be  inspectors  of  that  prison,  until  the  expiration  of  one  year  aAer  this 
Title  takes  effect  as  a  law.  And  no  appointment  of  an  inspector  fir 
the  said  prison,  shall  be  made,  until  th^  expiration  of  the  time  herein 
limited,  unless  to  supply  the  place  of  a  commissioner  who  shall  die, 
resign,  or  remove  from  the  state. 

S  4.  Each  of  the  said  boards  of  inspectors,  shall,  from  time  to  time, 
choose  one  of  their  number  to  be  their  president. 

S  5.  The  inspectors  of  each  prison  shall  have  power,  and  it  shiD 
be  their  duty,  from  time  to  time,  to  examine  and  inquire  into  all  mat- 
ters connected  with  the  government,  discipline,  and  police  of  the  pri- 
son committed  to  their  care ;  the  punishment  and  employment  of  the 
prisoners  therein  confined;  the  monied  concerns  and  contracts  far 
work ;  and  the  purchases  and  sales  of  the  articles  provided  for  auch 
prison,  or  sold  on  account  thereof.  And  they  may,  from  time  to  time, 
require  reports  from  the  agent  or  other  officers  of  the  prison  in  reb- 
tion  to  any  or  all  of  the  said  matters. 

S  6.  It  shall  also  be  the  duty  of  the  several  boards  of  inspectors, 
to  inquire  into  any  improper  conduct  which  may  he  alleged  fo  have 
been  committed  by  the  agent  or  other  officers  of  the  respective  pri- 
sons committed  to  their  care ;  and  for  that  purpose,  any  justice  of  the 
peace  shall  have  power  to  issue  subpcenas,  to  compel  the  attendance 
of  witnesses,  and  the  production  of  papers  and  writings  before  them, 
in  the  same  manner,  and  with  the  like  eflect,  as  in  cases  of  arbitra- 
tions. 

S  7-  The  inspectors  may  examine  any  witnesses  who  shall  appear 
before  them,  on  oath,  to  be  administered  by  the  president  of  the 
board. 

S  8.  It  shall  be  the  duty  of  the  agents  and  other  officers  of  each 
prison,  to  admit  the  inspectors  of  such  prison,  or  any  one  of  diem,  in- 
to every  part  of  the  prison;  to  exhibit  to  them  on  demand,  all  the 
books,  papers,  accounts  and  writings,  pertaining  to  the  prison,  or  to 
the  business,  management,  discipline  and  government  thereof;  and  to 
render  them  every  other  facility  in  their  power,  to  enable  them  to 
discharge  their  duties  under  this  Title* 

S  9.  Each  board  of  inspectors  shall  keep  regular  minuted  of  their 
meetings  and  proceedings,  which  shall  be  signed  by  them,  and  pre- 
served in  tlie  prisons  respectively. 

S  10.  It  shall  be  the  duty  of  the  several  boards  of  inspectors  fe 
meet  once  in  every  two  months,  at  their  respective  prisons,  and  then 
to  inspect  the  same ;  and  they  shall  annually,  on  or  before  the  fifteenth 
day  of  January,  make  a  report  to  the  legislature,  of  the  state  and 
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ditiooof  the  aaid  prisoiui  respectively ;  of  the  prisoners  confined  there-    aut.  i. 
in ;  of  the  monies  expended  and  received ;  and  generally,  of  all  their  ^^-^^^^^^^ 
proceedings  during  the  last  year. 

S  11*  No  inspector  of  any  state  prison  shall  be  agent  thereof,  or  xXottobe 
be  concerned  in  the  business  of  such  agency,  or  hold  any  other  ap*  wuh  iwisons. 
pointniebt  connected  with  such  prison. 

S  12.  The  inspectors  of  the  prison  at  Mount-Pleasant,  shall  re- compmaa- 
spectively  be  paid  the  same  compensation  as  is  allowed  by  law  to  the  ^"^ 
members  of  the  legislature,  for  each  day  actually  and  necessarily  em- 
'  ployed  in  inspecting  the  prison,  and  in  travelling  to  and  from  the 
same,  to  be  audited  by  the  cpmptroUer,  and  paid  out  of  the  treasury  ; 
but  the  sum  to  be  allowed  to  the  board  under  tliis  section,  shallnot 
exceed  five  hundred  dollars  in  any  one  year. 

^13.  The  officers  for  the  prison  at  Mount-Pleasant,  shall  be  <^^|^^[!j|^^ 
follows :  One  agent,  who  shall  also  be  the  principal  keeper,  and  shall  *«*<. 
reside  in  the  prison ;  one  clerk ;  one  chaplain ;  one  physician  and 
surgeon;  one  deputy-keeper,  and  not  exceeding  twenty-three  assist- 
ant-keepers. 

S  14.  The  officers  for  the  prison  at  Auburn,  shall  be  as  follows :  ib-atAa- 
One  agent,  who  shall  also  be  the  principal  keeper,  and  shall  reside  in  ""^' 
the  prison;  one  clerk;  one  chaplain;  one  physician  and  surgeon; 
one  deputy-keeper,  and  not  exceeding  twenty  assistant-keepers. 

S  15.  The  clerk  of  each  of  the  said  prisons,  shall  be  nominated  ^i^j^^ 
by  the  governor,  and  appointed  with  the  consent  of  the  senate,  and 
shall  hold  his  office  for  four  years ;  in  case  of  the  death  or  resignation 
of  the  clerk,  during  the  recess  of  the  senate,  the  inspectors  of  the 
prison  shall  have  power  to  supply  such  vacancy,  by  appointing  a 
clerk  who  shall  hold  until  a  successor  be  duly  nominated  and  apr 
pointed. 

S  16.  The  agents,  chaplains  and  physicians  shall  be  appointed  by  AgMito,  a?. 
the  inspectors  of  the  respective  prisons,  and  shall  hold  their  ofi^ces 
during  the  [Measure  of  the  board  by  which  they  were  appointed. 

S  17.    The  deputy-keeper  and  assistants  of  the  state  priaoD  at  u^putj  imp- 
Mount-Pleasant,  shall  be  appointed  by  the  agent  of  the:  prison.  inprcii!^ii^ 
tehich  they  are  employted,  and  shall  hold  their  offices  duriag  the  plea- 
sure of  such  agent.     A  certificate  of  every  such  appointment,  signed 
by  the  agent,  shall  be  filed  with  the  clerk  of  the  prison.     ^ 

S  18.  The  deputy-keeper  and  asaatanta  of  ihe  priebn  at  Aaburn,  u-fttAn.  • 
riiall  be  appointed  t^  the  inspectors  of  the  prison,  and  shall  hokltbi^  ^""^ 
offices  during  the  pleasure  of  such  inspectors,  and  a  certificate  of  eve- 
ry such  appointment,  signed  by  the  president  of  the  board  pf  inspec- 
tors, shall  be  filed  in  the  office  of  the  clerk  of  the  prison. 

S^  lA.  Theo  shall  continue  to  ibe  nfUkintained  at  each  prison,  a  Number  of 
guard  l9  be  employed  by  th^  inspectors  thereof,  to  consist  of  one  ser-  ''"^^ 
VOL .  n.  96 
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TITLES,  geant  and  so  many  privates,  not  exceeding  sixteen,  as  the  inspedm 
^^^">^^^^  of  the  prison  may  from  time  to  time  direct. 

HoV'*''*"*'  S  20.  The  said  guards  shall  be  furnished  from  the  arsenals  of  this 
state,  with  sufficient  arms,  ammunition  and  accoutrements,  and  shall 
be  subject  to  the  command  and  direction  of  the  agent  of  the  prison^ 
who  may  also  dismiss  at  pleasure  any  of  tlie  said  guards,  and  emplof 
others  in  their  stead. 

Bonds  of  ^21.  Each  of  the  agents  of  the  said  prisons,  before  entering  on  the 
*^°^'  duties  of  his  office,  shall  execute  a  bond  to  the  people  of  this  state, 
with  sufficient  sureties  to  be  approved  by  the  inspectors  of  his  prison, 
in  the  penal  sum  of  twenty-five  thousand  dollars,  conditioned  for  (he 
faithful  performance  of  the  duties  of  his  office  according  to  hw; 
which  bond  shall  be  filed  in  the  office  of  the  comptroller  of  this  state. 

ottb  by  ^22.  The  agent,  clerk,  deputy-keeper  and  assistant-keepers  of  each 

prison  shall,  before  they  enter  on  the  duties  of  their  respective  offices, 
severally  take  and  subscribe  before  the  clerk  of  the  county  in  which 
the  prison  shall  be  situated,  or  before  a  judge  of  the  county  courts  of 
such  county,  the  oath  of  office  prescribed  in  the  constitution.  Such 
oath  shall  be  filed  in  the  office  of  the  county  clerk. 

Duty  of  S  23.  It  shall  be  the  duty  of  each  of  the  said  agents, 

**^  1.  To  attend  constantly  at  their  respective  prisons,  except  wh^ 

performing  some  other  necessary  duty  connected  with  their  office : 

2.  To  exercise  a  general  supervision  over  the  government, 
pline  and  police  of  the  said  prisons,  and  to  superintend  all  the  bi 
and  concerns  thereof : 

3.  To  give  the  necessary  directions  to  the  keepers,  and  to  exa- 
mine whether  they  have  been  careful  and  vigilant  in  the  discfaai^ge  of 
their  several  duties : 

4.  To  examine  daily  into  the  state  of  the  prison,  and  the  healdk, 
conduct  and  safe-keeping  of  the  prisoners : 

5.  To  use  every  proper  means  to  furnish  such  prisoners  with  em- 
ployment, the  most  beneficial  to  the  public,  and  the  best  suited  to  their 
various  capacities :  and, 

6.  To  superintend  all  the  manufacturing  and  mechanical  busines 
that  may  be  carried  on  within  the  prison ;  to  receive  the  articles  ao 
manufactured,  and  to  sell  and  dispose  of  the  same  for  the  benefit  d 
the  state. 

ib.«iMonni.     S  24.  It  shall  be  the  duty  of  the  agent  of  the  Mount-Pleasant  prr 

"^"       son,  to  take  the  charge  of  the  farm  and  premises  whereon  the  sanie  ii 

situated,*  and  to  rent  or  otherwise  use  and  improve  the  same  to  Ae 

best  advantage  for  the  benefit  of  the  state ;  but  no  lease  shall  be 

by  him  for  more  than  three  years. 

suita,  <(c.  by     S  25.  All  transactions  and  dealings  on  account  of  the  said 

shall  be  conducted  by  and  in  the  name  of  the  respective  agents,  wfc 
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dudl  be  capable  in  law  of  suing  aod  being  sued,  in  ail  courts  and  pla-    ^at.  i. 
ces,  and  in  all  matters  concerning  tlie  said  prisons,  by  their  name  ot^^^^'^^^^^ 
office ;  and  by  that  name,  the  said  agents  respectively  shall  be,  and 
are  hereby  authorised  to  sue  for  and  recover  all  sums  of  money  due 
iirom  any  person  to  any  former  agent  of  the  said  prisons,  or  to  the  peo- 
ple of  this  state  on  account  of  said  prisons. 

S26.  It  shall  be  the  duty  of  each  agent  to  enforce  the  payment  of  soretiM/oc 
all  debts  due  to  the  institution  under  his  charge,  as  soon  and  with  as 
^  little  expense  to  the  state  as  possible ;  but  he  may,  with  the  approba- 
Jtion  of  the  inspectors,  accept  of  any  security  from  any  debtor,  on 
graining  time,  that  may  be  deemed  coiiducive  to  the  interests  of  the 
state. 

S  27.  Whenever  any  controversy  shall  arise,  relative  to  any  claim  Refenrinf  t* 
or  demand,  which  any  person  now  has  or  hereafter  may  have,  against 
either  of  the  said  agents,  on  account  of  the  prison ;  or  relative  to  any 
claim  or  demand,  which  either  of  the  said  agents  may  have  against 
any  person,  on  account  of  the  prison;  such  controversy  may  be'  re- 
ferred to  the  arbitration  of  two  or  more  persons,  mutually  chosen  by 
«uch  agent  and  the  person  with  whom  such  controversy  may  exist. 

S  28-  Whenever  the  inspectors  of  either  prison  shall  so  direct,  it  contneia^ 
4Bhall  be  the  duty  of  the  agent  of  such  prison  to  make  contracts  from  con^oJ! 
dme  to  time,  for  the  labor  of  the  convicts  confined  therein,  or  of  any 
of  the  said  convicts,  with  such  persons  and  upon  such  terms,  as  may 
Jbe  deemed  by  the  said  agents  most  beneficial  to  this  state. 

'  S  29.  All  contracts  so  to  be  made,  ^all  be  reduced  to  writing,  to  im  writ- 
and  a  counterpart  or  copy  of  every  such  contract,  shall  be  filed  wiUi  *""'***^»**' 
4he  olerk  of  the  prison,  and  a  copy  thereof  shall  be  delivered  to  the 
inspectors. 

$  30.  Tlie  prisoners  confined  in  the  several  prisons,  shall  be  sup-  comraets  for 
plied  with  provisions  by  contract,  unless  the  inspectors  shall  other-  p'"^'**"' 
wise  direct,  to  be  made  by  the  agent,  annually  or  semi-annually,  un- 
der the  direction  of  the  inspectors,  with  such  persons  as  may  be  wil- 
ling to  do  it  on  the  lowest  terms,  at  a  fixed  price  per  day  for  each 
prisoner. 

$  31.  The  articles  of  food,  and  the  quantities  of  each  kind,  shall  n^ 
be  prescribed  by  the  inspectors  and  inserted  in  the  contract;  and  so 
manj  rations  shall  be  delivered  at  the  prison  daily,  or  at  such  other 
times  as  may  be  agreed  on,  as  there  are  convicts  confined  therein. 

S  32.  For  the  purpose  of  ascertaining  who  will  furnish  supplies  AdmtuiDK 
on  the  lowest  terms,  the  agents  shall  cause  a  notice  to  be  published  ^'^^^''*^ 
in  a  newspaper  printed  in  the  county  in  which  the  prison  is  situated, 
and  in  such  other  newspapers,  and  for  such  time,  as  the  inspector 
shall  direct,  stating  the  particular  supplies  wanted,  the  manner  in 
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TITLE  ^   which  they  are  to  be  delivered,  and  the  time  during  which  pn^Kmb 
^■'''^^*^^  will  be  received  by  such  agent,  for  furnishing  the  same. 

cwitraet  S  33.  The  proposals  to  be  offered,  pursuant  to  such  notice,  shall 

to  b«  mix.  specify  the  lowest  price  per  ration  per  day ;  and  the  contracts  shaB 
be  made  with  those  persons  whose  terms  shall  be  most  advantageois 
to  the  state,  and  who  shall  give  satisfactory  security  for  the  perfor- 
mance of  their  contracts,  unless  the  inspectors  shall  deem  it  expe- 
dient to  decline  all  the  proposals  and  advertise  anew. 

M«d{cimt^  ^  34,  'The  necessary  medicines  and  other  hospital  stores  for  the 
use  of  the  prisons,  shall  be  purchased  from  time  to  time,  as  may  be 
requisite,  by  the  agents  of  the  respective  prisons,  with  the  advice  of 
the  physician,  and  under  the  direction  of  the  inspectors. 

Rawmntifri-  S  35.  Each  of  the  said  agents  may  purchase  such  raw  materials 
as  may  be  necessary,  to  be  manufactured  by  the  convicts  in  the  prison 
under  his  charge,  and  to  be  paid  for  by  such  agent,  out  of  any  money 
in  his  hands  belonging  to  the  state. 

DiUMnftrti-  S  36.  Whenever  any  supplies  or  materials  for  the  prison  shall  be 
^*''  '  purchased,  it  shall  be  the  duty  of  the  agent  to  take  bills  thereof,  at 
the  time  of  such  purchase ;  and  the  clerk  shall  compare  such  bills 
with  the  articles  delivered  at  the  prison,  and  if  found  corre^  shall 
enter  them  in  books  to  be  provided  for  the  purpose.  And  whenever 
any  services  shall  be  rendered  for  either  of  the  said  prisons,  it  shall  in 
like  manner  be  the  duty  of  the  agent  to  take  bills  thereof,  at  the  time 
of  making  payment  therefor.  Every  such  bill  shall  be  entered  by  the 
clerk  in  the  books  of  the  prison,  unless  he  shall  know,  or  have  reason 
to  believe  that  such  bills  are  erroneous. 

iwpMton        S  37.  No  inspector,  agent  or  other  officer  or  person  employed  at 
tmJmLS  i?  either  of  the  prisons,  shall  be  directly  or  indirectly  interested  in  any 
M>.tracts.     contract,  purchase  or  sale,  for,  by,  or  on  account  of  such  prison,  un* 
der  the  penalty  of  two  hundred  and  fifty  dollars. 

Dimftioatiw  S  38.  All  mouies  in  the  treasury  of  this  state,  appropriated  jR>r  the 
use  of  either  of  the  said  priscms,  shall  be  drawn  by  the  respective 
agents  thereof,  by  drafts  upon  the  treasurer  in  favor  of  the  person  by 
name,  who  may  have  performed  the  services,  or  sold  the  goods  or 
other  property,  in  payment  of  which  such  draft  shall  be  delivered. 

S  39.  Every  such  draft  shall  be  signed  by  the  agent  drawing  the 
same,  and  countersigned  by  the  clerk  of  his  prison ;  and  shall  ex- 
press in  some  general  terms,  the  articles  or  services,  and  the  numbers 
of  the  vouchers,  for  which  the  same  is  drawn. 

Moathij  a«.      S  40.  It  shall  be  the  duty  of  each  of  the  said  agents,  to  keep  a  re- 

5S£"*^     gular  and  correct  account  of  all  monies  received  by  him  from  any 

source  whatever,  by  virtue  of  his  office,  including  all  monies  taken 

firom  convicts,  or  received  as  the  proceeds  of  property  taken  from 

Aem ;  and  of  all  sums  paid  by  him,  and  the  persons  to  whom,  and  the 
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purposes  for  which  the  same  were  paid ;  and  to  make  out  and  deHrcir   •^t.  i. 
to  the  inspectors,  or  one  of  them,  monthly,  on  oath,  a  return  of  all  ^•^>'^^^ 
monies  received  and  paid  by  him,  on  account  of  the  prison,  during 
the  preceding  month,  specifying  from  whom  received,  and  to  whom 
paid,  and  on  what  account,  and  stating  also  the  balance  in  his  hands 
at  the  time  of  rendering  such  account. 

S  41.  The  agents  shall  annually  close  their  accounts  on  the  l&st^^^** 
day  of  October  in  every  year ;  and  each  agent,  on  or  before  the  first 
day  of  December  thereafter,  shall  render  to  the  comptroller  afull  and 
true  account  of  all  monies  received  by  him,  on  account  of  thd  prison 
under  his  charge,  and  of  all  the  monies  expended  by  him  for  the  use 
thereof,  with  sufficient  vouchers  for  the  same,  and  also  an'inventory  of 
the  goods,  raw  materials,  and  other  property  of  the  state,  on  hand,  ex- 
hibiting a  complete  detail  of  the  transactions  of  the  prison  for  the  year. 

S  42.  To  the  several  returns,  accounts  and  inventories,  required  ^•'^^•^'^^ 
to^be  rendered  by  the  preceding  sections,  there  shall  be  annexed  an 
affidavit  of  the  agent  and  clerk  of  the  prison,  stating  that  the  satne  are 
correct  and  true  in  every  respect,  to  the  best  of  their  knowledge  and 
belief. 

S  43.  Each  of  the  agents  shall,  on  or  before  the  first  day  of  De- Annujjw- 
cember  in  every  year,  transmit  to  the  inspectors  of  his  prison,  a  re-  ■pectoM. 
port  exhibiting  a  complete  and  comprehensive  view  of  the  transac- 
tions of  the  prison  during  the  preceding  year  ;  of  the  number  of  con- 
victs confined  therein ;  the  various  branches  of  business  in  which  they 
are  employed ;  the  number  employed  in  each  branch,  and  the  profits 
to  the  state,  if  any,  arising  therefrom. 

S  44.  It  shall  be  the  duty  of  the  agents  to  use  their  best  endeavors  £;|^i^«* 
to  defray  all  the  expenses  of  the  said  prisons,  by  the  labor  of  the  pri-  prisoM. 
soners. 

$45.  It  shall  be  the  duty  of  the  comptroller  to  examine  and  audit  Doty  or 
the  accounts  of  the  respective  agents,  and  annually  to  lay  a  state-  •*"*>**""•'• 
ment  thereof  before  the  legislature. 

$  46.  The  agents,  keepers  and  other  officers,  and  the  guards  ofoaetnto 
the  respective  prisons,  shall  support  themselves  from  their  own  re-  w^,  ae. 
sources,  and  shall  not  receive  any  perquisites  or  emoluments  for  their 
services,  other  than  the  compensation  provided  by  this  Title  ;  except 
that  the  agents  shall  keep  their  offices  and  reside  with  their  families 
at  the  respective  prisons,  and  shall  be  furnished  with  fuel  from  the 
stock  provided  for  the  use  of  the  state,  and  from  the  said  stock,  shall 
furnish  fuel  for  the  barracks  of  the  guards. 

S  47.  It  shall  be  the  duty  of  each  of  the  said  agents,  annually^  on  Annual  n- 
or  before  the  first  Tuesday  of  February,  in  each  year,  to  make  a  re-  ^SSSH 
port  to  the  secretary  of  state,  of  the  names  of  convicts  pardoned  or 
discharged  the  preceding  year  from  the  said  prisons  respectively ;  the 


766 


REVISED  STATUTES  OP 


[PABTIT. 


TTTLB  iL 


Tonceive 
otrUuaptt* 

TKtt. 


DspvlT-kMp- 

•rwfaMtto 

Mt,ke. 


by 
phyiiciu» 


Aecoonti, 
lte.pttblie 
ptopwrty. 


KMpiacKl 
parti,  lie. 


PayofoflS> 
ewi,  iKc.  «1 
Moont'Plea- 
mnt. 


counties  in  which  they  were  tried ;  the  crimes  £)r  which  they 
convicted ;  the  terms  of  time  for  which  they  were  seyerally  oonunil- 
ted ;  the  ages  and  decriptions  of  their  persons ;  and  in  oases  of  par- 
dons, the  term  unexpired  of  the  time  for  which  such  oonvicta  were 
respectively  sentenced ;  when  such  pardons  were  granted ;  and  the 
conditions  if  any,  upon  which  they  were  granted. 

$  48.  It  shall  be  the  duty  of  the  said  agents,  at  all  times  hereafier, 
to  receive  into  the  prisons  under  their  charge,  on  the  order  of  the  go- 
vernor, any  person  convicted  of  any  crime  punishable  with  death,  who 
shall  be  pardoned  on  condition  of  being  confined  either  for  life  or  lor 
a  term  of  years,  in  a  state  prison,  and  to  confine  siich  person  aocoid- 
ing  to  the  terms  of  such  condition. 

S  49.  Whenever  there  shall  exist  a  vacancy  in  the  office  of  agent 
of  either  of  the  prisons,  or  the  agent  shall  be  absent  from  the  priaoii, 
all  the  duties  and  powers  of  such  agent,  so  far  as  the  same  relate  to 
the  safe  keeping  of  the  prisoners,  and  the  discipline  of  the  priaQ|^ 
shall  devolve  upon  and  be  executed  by  the  deputy-keeper  of  such  pri- 
son, until  such  vacancy  be  filled,  or  the  agent  return  to  the  prison. 

S  50.  It  shall  be  the  duty  of  the  physicians  of  the  respective  pri- 
sons, to  keep  a  register  of  all  the  sick  convicts  placed  under  their 
care,  stating  the  disease  with  which  they  are  afilicted,  and  the  date  6[ 
their  entering  and  leaving  the  hospital ;  also  a  register  of  all  the  de- 
ceased convicts,  stating  their  names,  ages,  disease,  time  and  cause  of 
death,  and  all  other  circumstances  which  they  may  deem  necessary; 
which  register  shall  always  remain  at  the  prison  and  be  open  to  in- 
spection. 

S  51.  All  books  of  account,  registers,  returns  and  other  documents 
and  papers,  relating  to  the  affitirs  of  the  respective  prisons,  shall  be 
considered  as  public  property,  and  shall  remain  therein. 

S  52.  The  agent  of  each  prison  shall  preserve  therein,  at  least  a  set 
of  copies  of  all  official  reports  made  to  the  legislature  respecting  the 
same,  and  also  another  set  of  like  reports  made  respecting  the  other 
prison,  for  which  purpose  a  suitable  number  of  such  reports,  when 
printed,  shall  be  supplied  to  them. 

S  53.  The  officers  and  guards  of  the  prison  at  Mount-Pleasant, 
shall  receive  the  following  salaries  and  compensation,  to  be  paid  in 
monthly  payments,  out  of  any  monies  in  the  hands  of  the  agent  of  die 
prison,  that  is  to  say : 

1.  The  agent,  one  thousand  seven  hundred  and  fifty  dollars  a  year : 

2.  The  clerk,  eight  hundred  dollars  a  year : 

s.  The  physician  and  surgeon,  such  sum  as  the  inspectors  shall 
agree  to  pay,  not  exceeding  five  hundred  dollars  a  year : 

4.  The  chaplain,  three  hundred  dollars  a  year : 

6 .  The  deputy-keeper  such  sum  not  exceeding  one  thousand  dfdlan 
a  year ;  and  the  assistant-keepers,  such  sums  respectively,  not  ex- 
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oeeding  on  an  average  five  hundred  and  fifty  dollars  a  year  each,  as   aet.  s. 
the  inqiectoFB  shall  agree  to  pay :  v^*v-^^ 

«.  The  sergeant  of  the  guard,  twen^-fire  dollars,  and  the  privates 
eighteen  dollars  each  per  month. 

S  54.  The  officers  and  guards  of  the  prison  at  Auburn,  shall  re*  ib-at  au- 
ceive  the  following  salaries  and  compensation,  to  be  paid  monthly  out  ^""' 
of  any  monies  in  the  hands  of  the  agent  of  the  prison,  that  is  to  say : 

1 .  The  agent,  one  thousand  two  hundred  and  fifty  dollars  a  year : 

2.  The  clerk,  six  hundred  and  fifty  dollars  a  year : 

8.  The  physician  and  surgeon,  such  sum  as  the  inspectors  shall 
agree  to  pay,  not  exceeding  five  hundred  dollars  a  year : 

4.  The  chaplain,  two  hundred  dollars  a  year : 

6.  The  deputy-keeper,  six  hundred  and  fifty  dollars  a  year ;  and  the 
assistant-keepers,  four  hundred  and  fifty  dollars  a  year  each :  and, 

6.  The  sergeant  of  the  guard,  twenty-five  dollars,  and  the  privates 
tweiity-five  dollars  each  per  month.® 

ARTICIiE  SECOIf  D. 

RegukUians  concerning  the  Treatment  and  Conduct  of  Prison- 
ers^ and  the  Discipline  of  the  Prison, 

Sec.  66.  ConvietJ  to  be  kept  at  hard  labor. 

6S.  To  be  kept  f  epentely  in  eeUa  at  night,  &e. 

67.  Ctothingy  bedding  and  food  of  convicts. 

68.  A  bible  to  be  fiirnished  each  convict  that  can  read. 

69.  Powera  of  keepen  to  enlbroe  orders  and  resist  offences,  fcc. 

SO  fc  61.  Monej  of  convicts,  how  secnred  and  when  to  be  paid  them,  &c. 
62.  -Clothing  and  money  to  be  famished  discharged  convicts. 
68.  Pnnishmcnt  for  bringing  to  or  cakrfing  from  prison  letters,  fte. 
64.  Officers,  Ac.  anthorised  to  visit  prisons  at  pleasure. 

S  55.  All  convicts  in  the  state  prisons,  others  than  such  as  are  con-  cooviets  to 
fined  in  solitude  for  misconduct  in  the  prison,  shall  be  kept  constant- 
ly employed  at  hard  labor  during  the  day  time,'  except  when  incapa- 
ble of  laboring  by  reason  of  sickness  or  bodily  infirmity. 

S  56.  Whenever  there  shall  be  a  sufiScient  number  of  cells  in  the  Tobeksptin 
prison,  it  shall  be  the  duty  of  the  agents  to  keep  each  prisoner  singly  mS^ 
in  a  cell  at  night,  and  also  during  the  day  time,  when  unemployed. 

S  57.  The  clothing  and  bedding  of  the  convicts  shall  be  of  coarse  cbthiag,  ' 
materials,  manu&ctured,  as  far  as  practicable,  in  the  respective  pri-  ^'^'  ^' 
sons.    They  shall  be  supplied  with  a  sufficient  quantity  of  inferior 
but  wholesome  food. 

S  58.  It  shall  be  the  duty  of  the  agents  to  furnish,  at  the  expense  sibiagtocon 
of  the  state,  a  bible  to  each  convict  confined  in  their  respective  pri-  ^'^^ 
sons,  who  can  read. 

$59.  When  several  convicts  combined,  or  any  convict  alone,  pow«is  or 
shall  oflfer  violence  to  any  officer  of  a  state  prison,  or  to  any  other  ^^'*"* 
convict,  or  do  or  attempt  to  do,  any  injury  to  the  building  or  any 
workshop,  or  to  any  appurtenances  thereof,  or  attempt  to  escape,  or 

(6)  Laws  of  1829,  p.  llEs  §  3. 
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TiTLB  a.  resist  or  disobey  any  lawful  command,  the  officers  of  the  prisoii  ahall 

^'^^^^^'^^  use  all  suitable  means  to  defend  themselves,  to  enforce  the  obaeryanoe 

of  discipline,  to  secure  the  persons  of  the  oflbnders,  and  to  piefent 

any  such  attempt  or  escape. 

AMntito  S  60.  It  shall  be  the  duty  of  the  said  agents,  respectively,  to  take 
of  MwTioS!  charge  of  any  property  which  any  convict  shall  have  with  him  at  the 
time  of  entering  the  prison ;  and  if  the  same  is  worth  ten  doUan,  or 
more,  and  it  be  not  demanded  by  any  trustee  of  the  estate  of  such  con- 
vict appointed  pursuant  to  law,  the  agent  shall  place  the  same  at  in- 
terest for  the  benefit  of  such  convict  or  his  representatives. 

To  whom  to  d  6 1 .  Such  agcnt  shall  keep  a  correct  account  of  all  such  property, 
and  shall  pay  the  amount  thereof  to  such  convict  when  released,  or  to 
his  legal  representatives ;  and  in  case  of  the  death  of  such  convict, 
without  being  released,  if  no  legal  representative  shall  demand  sudi 
property,  within  one  year,  then  the  same  shall  be  applied  to  the  w 
of  this  state. 

ciocirinf,ae.      $  62.  Whenever  any  convict  shall  be  discharged,  either  by  pardon 
to  dMMiiod  ^^  otherwise,  it  shall  be  the  duty  of  the  agent  to  furnish  such  ccmvict 


may  visit  pri- 


necessary  clothing,  liot  exceeding  ten  dollars  in  value,  and  such  sum 
of  money,  not  exceeding  three  dollars,  as  the  said  agent  may  deem 
proper  and  necessary. 

cwiyiav  tot-      ^  63.  No  person  shall,  without  the  consent  of  the  agent,  bring  into^ 
Tkc^aT'    or  convey  out  of,  a  state  prison,  any  letter  or  writing  to  or  from  any 

convict;  and  whoever  shall  violate  the  provisions  of  this  sectioQ, 

shall  be  deemed  guilty  of  a  misdemeanor. 

offlom  xTho  S  64.  The  following  persons  shall  be  authorised  to  visit  the  re- 
spective prisons  at  pleasure,  namely ;  the  governor  and  lieutenant- 
governor,  members  of  the  legislature,  the  chancellor,  judges  of  the 
supreme  court,  the  attorney-general,  and  circuit  judges,  district  at- 
tornies,  and  any  minister  of  the  gospel  who  shall  have  charge  of  a 
congregation  fai  the  town  wherein  any  state  prison  is  situated ;  and  no 
other  person  shall  be  permitted  to  enter  within  the  walls  where  the 
convicts  are  confined,  except  by  the  special  permission  of  the  agent, 
or  under  such  regulations  as  the  inspectors  shall  prescribe. 

ARTICI.E  THIRD. 

Miscellaneous  Pravieuma. 

Sec.  65  to  67.  ProTisiont  reapecting  female  conyicts. 
08.  Male  eonyicte  where  to  be  confined. 

69.  Certified  copy  of  sentence  to  be  delivered  with  each  prisoner 
70  &  71.  FroTlgioni  for  retaking  convicts  who  escape. 
72  to  74.  Provisions  ooneeniing  insane  convicts. 
76.  When  ooraners  to  hold  inquests;  duty  of  agent. 
76.  Bodies  of  convicts  when  to  be  delivered  to  certain  colleges. 
77  to  79.  Removal  of  convicts  from  one  fdmoa,  ta  another  hj  onder  of 
90.  When  inspectors  may  order  convicts  removed  temporarily. 
81.  In  case  of  fire,  keeper  may  remove  them. 


con- 
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S  65.  Until  the  legislature  shall  make  other  provision  on  the  sub-    ^^^-  ^ 
ject,  the  inspectors  of  the  prison  at  Mount-Pleasant,  shall,  from  time  ^^*^^^^ 
to  time,  have  authority  to  contract,  in*  behalf  of  this  state,  with  the  "r^cting  fo-' 
corporation  of  the  city  of  New- York,  for  the  confinement,  support,  ^»««^ 
employment  and  government,  in  the  state  prison  formerly  maintained 
in  that  city,  or  in  some  other  prison,  of  the  female  convicts  who  may 
be  sentenced,  in  the  first  and  second  senate  districts,  to  imprisonment 
in  a  state  prison. 

S  66.  So  long  as  such  contract  shall  be  in  force,  all  females  son-  ^iien  to  be 
fenced  in  the  first  and  second  senate  districts,  to  imprisonment  in  ibe 
state  prison,  shall  be  confined  in  such  prison  in  New- York,  which 
shall  be  deemed,  in  respect  to  the  said  female  convicts,  a  state  prison. 
And  all  females  so  sentenced  in  the  other  senate  districts  of  this  state, 
shall  be  confined  in  the  state  prison  at  Auburn.'' 

S  67.  Such  female  convicts  shall  be  confined  and  governed  under  underwhcm 
the  direction  of  the  corporation  of  the  city  of  New- York,  in  the  same  New^vork. 
manner,  as  near  as  may  be,  as  convicts  in  the  state  prisons. 

S  68.  All  male  convicts  sentenced  in  the  first,  second,  third  and  Mai*  eon- 
fourth  senate  districts,  to  imprisonment  in  a  state  prison,  shall  be  con-  to^7^^ 
fined  in  the  state  prison  at  Mount-Pleasant;  and  convicts  so  sentenced,  ^°^' 
in  all  the  other  senate  districts  of  the  state,  shall  be  confined  in  the 
state  prison  at  Auburn.     But  if  it  shall  appear  that  either  prison  has, 
or  may  be  likely  to  have,  more  prisoners  than  there  are  cells  in  the 
same,  the  govertior,  on  the  ofiicial  report  of  the  agent  thereof,  may, 
hy  warrant,  order  the  sheriff  of  the  most  convenient  county  or  ccfcm^ 
ties,  to  transport  their  prisoners  to  the  other  prison,  if  it  shall  appeaf 
hy  like  report,  that  ^re  will  probably  be  therein,  cells  sufilcient ;  and 
such  warrants  may  be  revoked  and  renewed,  as  oflen  as  needful. 

S  69.  Whenever  any  convict  shall  be  delivered  to  the  keeper  of  a  copy  of  md- 

t(?llCO 

state  prison,  die  officer  having  such  convict  in  hifi  charge,  shall  de- 
liver to  gach  keeper  the  certified  copy  of  the  sentence  received  by 
such  officer  firom  the  clerk  of  the  court,  and  shall  take  from  such 
Ic^eper  a  certificate  of  the  delivery  of  such  convict. 

3' 70.  Whe&ever  any  convict  confined  in  a  state  prison^  shall  es^  Rawudiibr 
^pe  therefrom,  it  shall  be  the  duty  of  the  keeper  of  such  pruon  to  ^^^*^ 
take  all  proper  measures  br  the  apprehensbn  of  such  convict ;  and  for 
that  purpose,  he  may  offer  a  rewmtl,  not  exceeding  fifiy  dollars,  for 
^  apprehei)8ion  and  delivery  of  sttch  convict. 

S  71.  All  suitable  rewards  and  other  sums  of  money,  necessarily  exp«ium 
paid  for  advertising  and  apprehending  any  convict  who  may  escape  •a.    . 
from  a  state  prison,  shall  be  audited  by  the  comptroller  and  paid  out 
of  the  treasvy  of  Ibis  state. 

S  7S.  Whenever  the  physician  of  any  state  prison  shall  duly  report  imum 
to  the  keeper  of  such  prison,  that  any  convict  confined  therein,  is  in- 

(7)  Ynied  a«  Co  third  t ebate  diftrict,  by  net  of  19»,  chap.  66,  §  4.    See  vol.  in. 

▼OL.  n.  97 
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TITLE  3.  sane,  it  shall  be  the  duty  of  sudi  keeper,  under  the  directioii  of  tb 

^'^'^^^^^  inspectors,  to  cause  such  insane  convict  to  be  removed  to  the  loaalk 

asylum  in  the  city  of  New-Yock,  if  a  reasonable  contract  can  be  nade 

with  the  managers  thereof,  finr  the  maintenance  of  such  convict,  ootil 

the  expiration  of  the  term  for  which  he  shall  have  been  sentenced,  if 

.  he  shall  so  long  continue  insane. 

^viMii  to  be      S  73.  If  such  insane  person  shall  recover  from  his  insanity,  befae 
ii*i!Km.    "*    the  expiration  of  the  term  for  which  he  ^ was  sentenced,  the  ageottff 
the  prison  from  which  he  was  sent,  shall  cause  such  convict  to  be  re- 
turned to  such  prison. 

BxMOM  bow     S  74.  The  expense  of  removing  such  convict,  and  of  maintaining 
^    '      him  in  the  said  lunatic  asylum^  as  above  provided,  shall  be  paid  bf 
the  agent  of  the  prison  from  which  he  was  sent,  out  of  any  mone]rl!^ 
longing  to  the  state. 

coreneftan-     S  76.  It  shall  not  be  lawful  for  any  coroner  to  hold  an  inquest  io 
"^  any  state  prison,  upon  the  body  of  any  deceased  convict,  unless  re- 

quested by  the  agent,  physician  or  chaplain  of  the  prison,  or  bj  ooe 
of  the  inspectors ;  but  it  sliall  be  the  duty  of  the  agents  to  call  tk 
coroner,  in  all  cases  of  the  death  of  any  convict  from  any  cause  oAer 
than  ordinary  sickness. 

b«um  of  S  76.  Whenever  a  convict  shall  die,  in  either  of  the  state  pmss^ 
it  sliall  be  the  duty  of  the  agents,  unless  the  body  of  such  anyictbe 
taken  away  for  interment,  by  the  relatives  of  the  deceased,  witb 
twenty*four  hours  after  his  death^  to  deliver,  on  demand,  sudi  dud 
body,  if  at  the  prison  at  Mount-Pleasanti  to  the  agent  of  ti»  colkp 
of  physicians  and  surgeons  of  the  city  and  county  of  New-York;  (x 
if  at  the  prison  at  Auburn,  to  the  agent  of  the  college  of  physidtts 
and  surgeons  of  the  western  district  of  this  state. 

oidworgtf^      S  77.  The  governor  may^  as  oflen  as  he  shall  see  fit,  order  aDf 
^SmSoTtZ-  number  of  convicts  to  be  renu)ved  from  one  prison  to  the  other;  W 
'^'^^         not  less  than  ten  convicts  shall  be  removed  at  one  time.    The  afst 
.  shall  cause  the  convicts  so  ordered  to  be  removed,  to  be  suffidendf 
cfaai&ed,in  pairs,  and  transported  to  the  prison  to  which  theydiallk 
aant,  and  aball  deliver  such  prisenenj^  with  the,certified  copies  of  tbeit 
sentenoea,  to  the  agent  of  the  prison  to  which  such  removal  sball  ^ 
made ;  the  agent  of  which  shall  receive  and  keep  such  prisoners  ac- 
cording to  their  sentences,  as  if  they  had  been  originally  ooiais0^ 
to  such  prison. 

How  m«i0.       S  78.  The  persons  employed  to  conduct  such  convicts,  sball  p 
'  hibit  all  intercourse  bi^tween  them  and  other  persens,  and  may  inft^ 
reasonable  and  necessary  correction  upon  the  oen Vicfa,  fcr  disobedieoee 
or  misconduct  hi  any  respect. 

EuttMo  how     S  79.  The  expenses  of  sustaining  such  convicts  while  fraveffiit! 
*^'     with  all  other  expenses  necessarily  incurred  in  their  removal,  i^ 
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be  audited  hj  the  comptroller^  and  paid  by  the  agent  of  the  prison,    art.  i. 
whence  the  priaoners  shall  be  removed,  out  of  any  monies  in  his  hands  ^^"^'^'^^ 
belonging  to  the  state* 

S  80.  In  case  any  pestilence  or  contagious  disease  should  break  iunorai  io 
out  anumg  the  convicts  in  either  of  the  state  prisons,  or  in  the  vicini- i»m,  ^. 
ty  of  such  prison,  the  inspectors  of  the  prison  may  cause  the  ctxivicts 
c<Hifined  in  such  prison,  or  any  of  them,  to  be  removed,  to  some  suita- 
ble place  of  security,  where  such  of  them  as  may  be  sick,  shall  re- 
ceive all  necessary  care,  and  medical  assistance.  Such  convicts  shall 
be  returned,  as  soon  as  may  be,  to  the  state  prison  from  which  they 
were  taken,  to  be  confined  therein  according  to  their  respective  s^i- 
tences,  if  the  same  be  unexpired. 

$  81.  Whenever,  by  reason  of  any  state  prison  being  on  fire,  or  r.  in  eiM  or 
any  building  contiguous  or  near  to  such  prison  being  on  fire,  there  ^''* 
shall  be  reason  to  apprehend  that  the  convicts  confined  therein  may 
be  mjured  or  endangered  by  such  fire,  the  keeper  of  such  prison  may, 
in  his  discretion,  remove  such  convicts  to  some  safe  and  convenient 
place,  and  there  confine  them,  so  long  as  may  6e  necessary  to  avoid 
.  auch  danger. 

ARTIOI.E  FOURTH. 

Special  Provisions  applicdble  to  the  State  Prison  at  Avpum. 

Skc.  82  &  83.  Military  comptny  st  Aabim,  under  wbiMe  eommMid. 
84.  Prorifions  respecting  tlieirarms,  accoutrements,  Jtc. 
85  &  86.  Duty  of  company;  its  priTfleges  and  exemption. 
8r.  Members  not  to  leave  company. 
88.  How  often  to  be  drilled. 

89  to  91.  Returns  of  delinquents  and  proceedings  against  them. 
98l  Monies  coUeeted  by  fines,  hoirdispoeed  of.    . 
9S.  Pfoeeedinga  against  olBcen  for  neglect  of  duty. 
94  to  97.  Prorisions  coneening  fire  company  near  the  prison. 

3  8S.  There  shall  continue  to  be  organized,  in  the  village  of  Au-  ifiutarycem 
bum,  a  company  for  the  safety  of  the  prison  at  Auburn,  to  be  Armed  ^'°^' 
from  persons  liable  to  militia  duty,  and  residing  nearest  the  9iSA  pri- 
son ;  to  consist  of  one  captain,  one  lieutenant,  one  enoign,  jRiur  ser- 
geants, four  corporals,  two  drummers,  two  fifers,  and  fiirty-fite  pri- 
vates ;  who  shall,  from  time  to  time,  as  may  be  necessary,  receive 
arms,  accoutrements  and  ammunition,  from  the  state  arsenal  at  Onon- 
daga, upon  the  order  of  the  agent  and  keeper  of  the  said  priatm. 

Z  83.  llie  said  company,  in  case  of  alarm  or  danger  at  the  said  wheteeas- 
stale  srisoii,  shall  be  under  the  conUol  and  direction  of  the  agent  and 
iDoeper  of  the  said  prison. 

^84.  llie arms, accoutreinents and ammomtion hereldibre received n^ 
by  the  membera  of  the  said  company,  Aall  be  kept  by  them  in  good 
order,  ix  their  use  when  called  upon  in  defence  of  the  prison ;  and 
wlMfiaver  any  such  arms,  accoutrements  or  anununition,  shall  hereaf- 
ter be  deliver^,  the  person  receiving  the  same  shall  execute  a  re- 
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TITLES.  e«ip|  tberefoTi  stating  the  piurpose  to  which  the  same  are  to  be  ap- 

^"^"^•^^^  plied* 

Dotj  of  com  ^  85.  The  said  companj  shall  always  be  ready  for  immec^te  ser- 
vice ;  and  shall  repair,  with  their  arms,  on  the  first  ahinn  or  notioe 
from  the  agent  or  principal  keeper  for  the  time  being,  to  the  prisan, 
and  there  aid  and  assist,  under  his  direction,  in  the  defence  of  the 
prison,  and  in  preventing  the  escape  of  the  prisoners,  or  the  execu- 
tion of  any  injury  threatened  or  meditated  by  them. 

Its  priyUegqt,  ^  gg,  ^^  porBOus  composiug  the  said  company  diaU  be  exemfilBd 
from  all  other  militia  duty,  and  from  serving  on  any  grand  or  petit 
jury,  so  long  as  they  shall  respectively  continue  to  be  mendiers  of 
such  company. 

tH  teSlTTii^  S  87.  No  person  duly  enlisted  into  said  company,  shall,  withoiit 
the  written  consent  of  the  commanding  officer  thereol^  leave  the 
eame  to  serve  as  a  fireman  in  any  fire  company,  or  to  enlist  into  any 
other  company  of  militia,  except  in  cases  of  removal  out  of  the  beat 
of  the  said  company. 

To  b«  drilled.  ^  88.  The  said  company  shall  be  ordered  out  for  drill  and  exercise, 
by  the  commanding  officer  thereof,  not  less  than  three,  nor  more  than 
six  times  in  any  one  year. 

Srilu^mte.  ^  ^^'  '^^^  commanding  officer  of  the  said  company  shall  return  as 
delinquents,  to  the  inspectors  of  the  prison,  any  non-commissioDed  of^ 
ficer,  musician  or  private  of  said  company,  who  shall  not  appear  on 
parade  in  the  complete  uniform  of  the  company,  or  who  shall  be 
guilty  of  any  neglect  of  duty  or  improper  conduct  on  parade. 

^oeet^mi  ^  90.  The  board  of  inspectors  of  said  prison  may  summon  any  per- 
son so  returned  as  a  delinquent,  to  appear  before  them,  at  such  riwy 
and  place  as  they  shall  appoint,  to  answer  to  such  alleged  delinquen- 
cy or  misconduct ;  and  upon  proof  of  such  sumnnonshaving  been  duly 
served,  may  proceed,  at  Uie  time  and  place  therein  specified,  to  im- 
pose on  such  delinquent  such  fine  as  is  provided  for  the  like  oflhioe 
when  committed  in  the  militia  of  this  state,  by  the  tenth  Chapter  of 
the  First  Part  of  the  Revised  Statutes. 

SlKJtSS!'  S  91.  The  president  of  the  said  board  of  inspectors  shall  make  out 
his  warrant  for  the  collection  of  such  fines,  in  like  manner,  and  with 
like  effect,  as  a  president  of  a  court-martial ;  which  warrant  shall  be 
directed  to  any  constable  in  the  county  of  Cayuga,  commanding  him 
to  levy  and  collect  such  fine ;  and  such  constable  shall  ooUeot  aoch 
fine,  in  like  manner  as  fines  are  collected  under  and  in  pursuance  of 
the  said  tenth  Chapter. 

Sl^d  M-.  ^  ^^'  ^^^  monies  collected  under  the  last  preceding  section,  shall 
be  paid  over  to  the  commanding  officer  of  said  company,  and  may  be 
disposed  of  by  a  vote  of  the  company,  for  any  beneficial  purposes  for 
the  use  of  such  company. 
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S  93.  If  any  officer  of  the  said  company  shall  neglect  to  perform  title  3. 
any  duty  enjomed  on  such  officer  by  law,  it  shall  be  the  duty  of  the  Jj^^Jf^ 
commander  in  chief,  upon  such  neglect  being  reported  by  the  inspec-  dvt/byooi- 
tors  of  the  prison,  to  dismiss  such  officer  from  the  said  company ;  and 
if  any  non-commissioned  officer  or  private  shall  refiise  or  neglect  to 
perform  ]m  duty,  such  delinquent,  in  addition  to  the  fine  herein  be* 
fore  prescribed,  may  be  discharged  by  the  commanding  officer  of  the 
said  company,  and  another  may  be  enrolled  in  his  stead* 

S  94,  There  shall  contifiue  to  be  organized  in  the  ricinity  of  the  ^^  conpt- 
prison  at  Auburn,  one  fire  company,  to  consist  of  one  foreman  and 
thirtynsix  men,  residing  in  that  ricini^* 

$  95.  It  shall  be  the  duty  of  the  said  fire  company,  on  the  first  Thttf^nnr- 
alarm  or  notice  firom  the  ageilt  or  principal  keeper,  for  the  time  being, 
to  repair  to  the  prison  and  there  to  use  and  manage  imder  his  direc- 
tion, the  engine  belonging  to  the  said  prison,  and  to  aid  by  all  meians 
in  their  power,  in  the  preserration  of  the  prison  and  of  the  persons 
confined  therein. 

¥ 

S  96.  It  shall  also  be  the  duty  of  the  said  company  to  attend  the  ^ 
md  engine,  and  to  exercise  and  try  it,  at  such  stated  times,  as  the  in-     > 
specters  shall  prescribe ;  and  the  said  inspectors,  whenever  they  shall 
deem  it  expedient,  may  remove  any  member  of  the  said  company  and 
appoint  another  in  his  stead. 

S  97.  The  members  of  the  said  company,  during  their  continuance  ^jj^®' 
as  such,  shall,  upon  the  certificate  of  the  president  of  the  board  of  in- 
spectors, be  exempt  from  serving  on  juries,  and  from  serving  in  the 
militia,  except  in  cases  of  invasion  and  insurrection. 


TITLE  III. 

GENERAL  PROVISIONS  APPLICABLE  TO  ALL  THE  PRISONS  TREATED  OF 

IN  THIS  CHAPTER. 

6xc.  1.  Offenden  committed  nnder  authority  of  United  Stalei  to  be  kept  in  eonnty  jellf. 
2.  Goarieti  wider  luelientkority  to  be  reeeiTed  in  ttate  prisoni,  &e. 
8.  Pnniibinent  for  ■neh  priaoner  escaping,  &o. 
4.  Keepen  liable  for  neg^ct  or  riolation  of  duty. 
6.  Esenptita  of  keepen  of  priaone  finna  jury  and  militia  duty. 

6.  'Female  eonfleti  not  to  be  whipped. 

7.  How  conyietf  to  be  brought  up  aa  witneuea. 

8.  In  what  eaaea  eonviets  may  be  witneasea. 

9.  Spirituona  liquon,  &c.  not  to  be  broof^  into  priiona,  exeept,  ke, 

10.  When  pennit  may  be  gfanted,  for  county  prison. 

11.  Punishment  for  bringing  or  selling  liquors,  &e, 

§1.  It  shall  be  the  duty  of  the  keepers  of  the  respective  county  offeudan  a- 
prisons,  to  receive  into  their  prisons  any  person  duly  committed  there-  Sfu!V^ 
to  for  any  oflfence  against  the  United  States,  by  any  court  or  officer  of 
the  United  States,  and  to  confine  such  person  in  their  prisons,  until  he 
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TiTLBi.  riiill  be  duly  dkcharged ;  Ae  United  Slates  wy|Mtiug  aoch 
dnriBg  hiB  ocmfiiieiixnit. 

tekl^ito.  ^  '*  '^  '^^  ^  ^  ^^^7  ?^  ^®  respectire  keepen  of  each  of  the 
county  and  state  prisons,  to  receive  into  the  said  prisons  and  safely  to 
keep  dierein,  sulgect  to  the  discipline  of  sodi  prison,  any  cQiniDal 
convicted  of  any  offence  against  the  United  States,  senteiKsed  to  im- 
prisonment therein,  by  any  court  of  the  United  States,  sittiog  widia 
this  state,  until  such  sentence  be  executed,  or  until  such  cofiiviot  shdl 
be  discharged  by  due  course  of  law ;  the  United  Stetes  suppecting 
such  convict  and  paying  the  expenses  attendant  upon  the  eisecstiaB 
of  such  sentence. 

8  S.  In  case  any  such  prisoner  shall  escape,  or  attso^  to  escspe 
out  of  the  custody  of  any  beeper  to  whom  sudi  prisoner  may  faaie 
been  so  committed,  he  shall  be  liable  to,  the  like  punishment  as  if  hs 
had  been  committed  by  virtneof  a  commitment  or  ceoviction  makr 
the  authori^  of  this  stete. 

lAMjjyof  S  4.  Hie  keeper  of  any  prison  to  whom  any  sudi  prisoner  nrnj 
have  been  committed,  shall  be  liable  to  the  like  penalties  and  poniA- 
ment,  for  any  neglect  or  violation  of  duty  in  respect  to  the  cusiod^ 
of  such  prisoner,  as  if  such  prisoner  had  been  committed  by  virtue  of 
a  commitment  or  conviction  under  the  authority  of  this  state. 

gMWi||tooof  S  5.  The  keeper  of  every  county  or  stete  prison,  and  all  perscas 
actually  employed  in  any  such  prison  shall  be  exempted,  daring  their 


for 


continuance  in  office,  from  serving  on  juries  and  from  military  dutjr. 

wuppiafft-    ^06.  No  female  convict  confined  in  any  prison  shall  be  punished 
yku.         by  whipping,  for  any  misconduct  in  such  prison* 

Briactiv  op      S  7.  Whenever  any  convict  confined  in  any  county  or  state  prisoa, 


witMMs.  shall  be  considered  an  important  witness  in  behalf  of  the  pec^le  st 
this  stete,  upon  any  criminal  prosecution  against  any  other  convict, 
by  the  district  attorney  conducting  the  same,  it  shall  be  the  duty  of 
any  officer  authorised  by  law  to  allow  write  of  habeas  corpuSy  upon 
the  affidavit  of  such  district  attorney,  to  grant  a  habeoM  earpm$  fir 
the  purpose  of  bringing  such  prisoner  before  the  proper  court  to  tes- 
tify upon  such  prosecution. 

wbooto be  S  8*  Such  convict  may  be  examined  upon  such  trial,  and  shall  be 
considered  a  competent  witness  against  any  fellow  priscmer,  for  ssf 
offence  actually  committed  whilst  in  prison,  and  whilst  the  witnaei 
so  ofiered  shall  have  been  confined  in  the  prison,  in  which  such  d- 
fence  shall  have  been  committed. 

Bringmr  h-       S  9.  No  spirituous  or  fermented  liquors  shall,  on  any  Vratenoe 

priMUi.     •  whatever,  be  sold  within  any  county  or  state  prison ;  nor  shall  ssf 

kind  of  spirituous  or  fermented  liquor  be  brought  into  any  couDljr 

prison,  for  the  use  of  any  convict  confined  therein,  without  a  writtai 

permit  signed  by  the  physician  to  such  prison,  specifying  the  qusntitf 
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and  quality  of  die  liqvor  which  may  be  fiirBished  to  any  prifloner,  the  titles. 
name  of  the  prisoner  for  whom,  and  the  time  when  the  same  may  be  ^^^^"^^^ 
fumisbed ;  which  permit  shall  be  delivered  U>  and  kept  by  the  keeper 
of  the  prison. 

S  10.  No  such  permit  shall  be  sranied,  unless  it  shall  satisfactori-  ^"*^  ^ 
Ij  appear  to  such  physician,  that  the  liquor  allowed  to  be  furnished,  «>«• 
is  necessary  for  the  health  of  the  pristHier  for  whose  use  it  is  permit- 
ted ;  whkk  shall  be  statedin  such  poinit 

S  11.  Any  person  who  shall  sell  or  bring  into  any  of  the  said  pri-  Pemityibr 
sons,  any  spirituous  or  fermented  liquor,  contrary  to  the  foregomg  pro-  ^!l£c. 
visions,  and  every  keeper  or  other  officer  employed  in  or  about  any 
Biich  prison,  who  shall  suffer  any  spirituous  or  other  liquor,  to  be  sold 
CMT  used  therein,  contrary  to  the  foregoing  provisiona,  shall  be  deemed 
guilty  of  a  misdemeanor^  and  on  conviction  thereof,  diall  be  subject 
to  imprisonment,  not  exceeding  oae  year,  or  to  a  fine  not  exceeding 
two  hundred  and  fifty  dollars,  or  both,  in  the  discretion  of  the  court ; 
and  every  sheriff  or  other  officer  so  convicted,  shall  forfeit  his  office. 


[The  preceding  three  Chapters,  constituting  the  FotntTR  Part 
or  mm  Rsviskd  Statutss,  were  finally  passed  as  one  Act,  by  the 
Senate  and  Assembly,  on  the  10th  of  December,  1828,  and  were  on 
the  same  day  approved  and  signed  by  Nathanubi.  Pircim,  Lieu- 
tenant-Governor of  the  state,  Mr.  Clinton,  the  Governor,  having  died 
cm  the  11th  of  February  preceding.] 


APPENDIX 


AN  ACT  concerning  the  Reyised  Statutes. 

Pa83ed  December  10, 18S8* 

!%«  PeopU  of  the  State  ofM'eW'York^  represented  in  Senate  and  Assefk^ 
&ly,  do  declare  ami  enact  a$  follows:  I 

§  1.  The  act  passed  on  the  fourth  daj  of  December,  oae  thousand  eight. Pint put «r 
hundred  and  twenty-seven,  entitled  <^  An  act  concerning  the  territorial  g^,^JJJ^ 
limits  and  divisions,  the  ciril  polity ,  and  the  internal  administration  of  this        ^ 
state,"  consisting  of  twenty  Chapters,  shdl  be  known  and  distinguished 
as  the  First  Part  of  the  Revised  Statutes.  i 

§  2.  The  act  passed  at  the  present  meeting  of  the  le^slatore,  entiQed  second  ptn. 
*<An  act  relative  to  the  acquisition,  the  enjoyment  and  the  transmission  of 
property,  real  and  personal ;  to  the  domestic  relations,  and  other  matters 
connected  with  private  rights/'  consisting  of  eight  Chapters,  the  £rst  of 
which  was  passed  at  the  present  meeting  of  the  legislature,  and  the  other 
Chapters  were  passed  on  the  fourth  day  of  Deicember,  one  thousand  eight 
hundred  and  twenty-seven,  shall  be  known  and  distinguished  as  the  8e« 
cond  Part  of  the  Revised  Statutes. 

§  3,  The  act  passed  at  the  present  meeting  of  the  legislature,  entitled  Thifdimi. 
"An  act  concerning  courts  and  ministers  of  justice,  and  proceedings  in 
civil  cases/'  consisting  often  Chapters,  shall  be  known  and  distinguished 
as  the  Third  Part  of  the  Revised  Statutes. 

§  4.  The  act  passed  at  the  present  meeting  of  the  l^;islat«re,  entitled  Foortk  put. 
^Ain  act  concerning  crimes  and  punishments ;  proceedings  in  criminal  ca- 
ses ;  and  prison  discipline,"  consisting  of  three  Chapters,  shall  be  known 
ancl  distinguished  as  the  Fourth  Part  of  the  Revised  Statutes* 

§  5,  The  following  Chapters  and  parts  of  Chapters,  of  the  said  First  chapiwi 
Part  of  the  Revised  Statutes,  as  originally  passed,  are  declared  to  have  T^^ilfjt 
commenced  and  taken  effect  on  the  first  day  of  January,  one  thousand  mmji  ^^^ 
eight  hundred  and  twenty-eight-  viz : 

1.  Chapter  six,  entitled  *^  Of  elections,  other  than  for  militia  and  town 
officers :" 

2.  Chapter  ^ight,  entitled  **  Of  the  duties  of  the  executive  officers  of 
the  state,  and  of  various  matters  connected  with  their  respective  depart- 
ments :" 

3.  Chapter  nine,  entitled  <*  Of  the  funds,  revenue,  expenditures  and 
property  of  the  state,  and  the  administration  therec^/'  except  section  one 
hundred  and  eighty-six,  of  the  ninth  Title  thereof,  originally  passed  as 
section  one  hundred  and  eightyM>ne,  which  section  shall  take  effect  on  the 
first  dav  of  January,  one  Uiousand  eight  hundred  and  twenty-nine ;  and 
the  forfeiture  therein  mentioned,  shall  not  take  effect  until  six  months  af- 
ter the  said  section  shall  be  in  force  as  a  law. 

4-  Chapter  ten,  entitled  ^^  Of  the  militia  and  the  public  defence :" 
6.  Chapter  thirteen,  entitled  **  Of  the  assessment  and  collection  of 
taxes :" 

6.  Chapter  fourteen,  entitled  **  Of  the  public  health :" 

7.  The  second  Title  of  Chapter  fifteen,  entitled  **  Of  public  instruc- 
tion," which  Title  relates  to  the  common  schools  : 

TOL.  n.  08 
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8.  Chapter  sixteen^  entitled  **  Of  higbwaysi  bridges  and  ferries : 
«/  9.  Chapter  eighteen,  entitled,^' Of  incorporations." 

§  6.  The  seTenteenth  Chapter  of  the  said  First  Part  of  the  Reriaed 
Statutes,  entitled  ^*  Of  the  regulation  of  trade  in  certain  caseft,"  as  the 
same  was  originally  passed,  is  declared  to  have  commenced  and  taken  e& 
feet  on  the  first  day  of  May,  One  thousand  eight  hundred  Bod  twenfy- 
eight 

§  7.'  The  additions  and  alterations,  in  the  Chapters  enomerated  in  the 
two  preceding  sections,  made  in  pursuance  of  acts  of  the  l^slatnre,  are 
declared  to  have  taken  effect  at  the  several  times  when  the  st^utes  direct- 
ing such  additions  and  alterations,  were  respectively  passed. 

§  8.  The  remaining  Chapters  and  parts  of  Chapters  of  the  said  Revis- 
ed Statutes,  not  specified  in  the  three  last  preceding  sections,  and  re- 
specting the  commencement  of  which  no  direction  is  herein  before  given, 
shall  severally  commence  and  take  effect  as  laws,  on  the  first  day  of  Jana<- 
ary,  one  thousand  eight  hundred  and  thirty. 

§  9.  The  term  **  laws  now  in  force,"  whenever  it  occurs  in  the  ReviS' 
ed  Statutes,  shall  be  construed  to  mean  the  statutes  and  other  laws  in 
force  immediately  previous  to  the  final  passage  of  the  Chapter  containing 
such  term. 

§  10.  Whenever  the  term  "  heretofore"  occurs  in  any  Chapter  or  T^- 
tle  of  the  Revised  Statutes,  it  shall  be  construed  to  mean  any  time  pre- 
vious to  the  day  when  such  Chapter  or  Title  shall  commence  and  take  c^ 
feet ;  and  whenever  the  term  *'  hereafter"  occurs,  it  shall  be  coostmcd 
to  mean  the  time  after  such  Chapter  or  Title  shall  commence  and  take  ef^ 
feet. 

§11.  Whenever  in  the  Revised  Statutes^  or  in  any  other  statute,  words 
importing  the  plural  number,  are  used  in  describii^  or  referring  to,  any 
matters,  parties  or  persons,  any  single  matter,  party  or  person^  sbdl  be 
deemed  to  be  included,  although  distributive  woras  may  not  be  used ;  sad 
when  any  subject,  matter,  party  or  person,  is  described  or  referred  to  bj 
words  importing  the  singular  number  or  the  masculine  gender,  aevosl 
*matters  and  persons,  and  females  as  well  as  males,  and  bodies  corpontt 
as  well  as  individuals,  shall  be  deemed  to  be  included ;  and  these  rules  of 
construction  shall  apply  in  all  cases,  unless  it  be  otherwise  specially  pn^ 
vided,  or  unless  there  be  something  in  the  subject  or  context  rep^gunt 
to  such  construction. 

§  12.  For  the  purposes  of  construction,  the  said  Revised  Statates  shsU 
be  deemed  to  have  been  passed  on  the  same  daj,  notwithstanding  th^ 
may  have  passed  or  taken  effect  at  different  tunes ;  bat  if  any  peon- 
sions  in  the  different  parts  or  chapters,  are  repugnant  to  each  other,  thit 
which  shall  be  the  last  in  the  order  herein  before  declared,  shall  prevail, 
and  so  much  of  any  prior  provision  as  is  inconsistent  with  such  last^v- 
vision,  shall  be  deemed  repealed  thereby. 

§  13.  When  the  printing  of  the  Revised  Statutes  shall  be  completed, 
the  revisers,  or  any  two  of  them,  shall  certify  the  sampe  to  have  been  ex- 
amined and  compared  by  them  with  the  original  acts,  and  with  the  adi 
amending  such  originals ;  and  shall  deposit  a  copy  so  certified,  in  the  idr 
fice  of  the  secretary  of  state,  which  shall  be  conclusive  evidence  of  such 
statutes.  \ 

§  1 4.  Such  certificate  shall  be  printed  in  each  copy  of  the  Revised  Sta- 
tutes published  under  the  direction  of  the  revisers :  and  every  copy  so 
printed  by  the  printers  employed  for  that  purpose,,  in  which  such' certifi- 
cate shall  be  inserted,  may  be  read  in  evidence  in  all  courts  of  justice,  wi 
in  all  proceedings  before  any  officer,  board  or  body,  in  this  stale. 

It^SS^''''     §  1 5.  This  act  shall  be  published  with,  and  as  a  part  of  tbe  Revised  Sta- 
tutes. 
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APPSHDIX.  ,  TT9 

AN  ACT  to  repeal  certain  Acts  and  parts  of  Acts. 

Passed  December  10,  1828. 

>  The  People  of  tfu  Staie  of  ^few-York,  repre$erUed  in  Senate  and  Assem- 
6^,  do  enact  asJoUows : 

§  1.  From  and  after  the  thirty-first  day  of  December,  in  the  year  one  cortomata- 
thousand  eight  handred  and  twenty-nine,  the  following  acts  and  parts  oftutmaQd 
acts,  heretofore  passed  by  the  legislature  of  this  state  shall  be  repealed^fu^rop^i- 

Yiz  :  od  from  and 

[Here  follows  an  enumeration  of  the  statutes  and  parts  of  statutes  ret  Dec  im. 
pealed,  for  which  see  Act  at  length  in  vol.  3.] 

§  2.  Nothing  herein  contained,  shall  be  construed  to  repeal  any  statute  NoUiing  in 
consolidated  and  published  in  the  Revised  Statutes ;  nor  any  act  of  the  ^^JJ^J^ 
legislature  passed  since  the  ninth  day  of  September,  one  thousand  eight  ropeaiingRe 
hundred  and  twenty-eight,  unless  such  act  be  consolidated  and  re-enacted  !!^,1^' 
in  the  said  Revised  Statutes.* 

§  3.  None  of  the  statutes  of  England  or  Great  Britain  shall  be  consi-  statuteior 
dered  as  laws  of  this  state ;  nor  shall  they  be  deemed  to  have  had  any  i^^t^BrT^ 
Ibrce  or  effect  in  this  state,  since  the  first  day  of  May,  in  the  year  one  t«uu,  not  in 
thousand  seven  himdred  and  eighty-eight4  '^'^ 

§  4.  No  statute  passed  by  the  government  of  the  late  colony  of  New-  Noritatntw 
York,  shsUl  be  considered  as  a  law  of  this  state.  Ne^^ly^k'^ 

§  5.  The  repeal  of  any  statutory  provision  by  this  act,  shall  not  affect  g^J[' 
any  act  done,  or  right  accrued  or  established,  or  any  proceeding,  suit  oroi&uw!ato 
prosecution  had  or  commenced  in  any  civil  case,  previous  to  the  time  ri^^  a*^' 
when  such  repeal  shall  take  effect ;  but  every  such  act,  right  and  pro-  ^^*^i  *c. 
ceeding,  shall  remain  as  valid  and  effectual  as  if  the  prcivision  so  repealed, 
bad  remained  in  force. 

§  6.  tlTo  offence  committed,  and  no  penalty  or  forfeiture  incurred  pre-  ib.  u  to  ob- 
vious to  the  time  when  any  statutory  provbion  shall  be  repealed,  shall  be  ^°'^^'^' 
affected  by  such  repeal ;  except  that  where  any  punishment,  forfeiture  or  naitfan'^^ 
penalty  shall  have  been  mitigated  by  the  provisions  of  the  Revised  Sta-  ^'^^' 
tutes,  such  provisions  shall  apply  to  and  control  any  judgment  to  be  pro- 
nounced after  the  said  statutes  shall  take  effect,  for  any  offence  committed 
before  tiiat  time. 

§  7.  No  prosecution  for  any  offence,  or  for  the  recovery  of  any  penalty  ib.  m  to  pro- 
or  forfeiture,  pending  at  the  time  any  statutory  provision  shall  be  repeal-  ^^^^ 
ed,  shall  be  affected  by  such  repeal ;  but  the  same  shall  proceed  in  all  re-  penakio. 
spectSy  as  if  such  provision  had  not  been  repealed ;  except  that  all  such 
proceeding*  had  after  the  time  when  the  Revised  Statutes  take  effect,  shall 
be  conducted  according  to  the  provisions  of  the  said  statutes,  and  shall  be 
in  an  respects  subject  to  the  said  provisions. 

§  8.  All  statutes  and  parts  of  statutes  which  were  repealed  or  abrogat-  sutuie* 
ed  by,  or  were  repugnant  to,  any  law  hereby  repealed,  and  which  have  JjJ[2jS7to 
not  been  re-enacted  and  consolidated  in  the  Revised  Statutes,  shall  con-  conumMM 
tinue  to  be  so  repealed,  and  shall  be  deemed  abrogated.  repealed. 

§  9.  The  repeal  by  this^ct,  of  any  statute  or  i>art  of  a  statute  hereto-  Thoa|h  re- 
fore  repealed,  shall  not  be  construed  as  a  declaration  or  implication  tbat  p^M^y  thie 
such  statute  or  part  of  a  statute  has  been  in  force  at  any  time  subsequent 
to  such  first  repeal. 

§  10.  Where  any  statute  not  hereby  repealed,  refers  to  and  adopts  any  luieof  em- 
statute  or  part  of  a  statute  which  is  herein  repealed,  the  statute  or  part  of  ■tj|'<^^<» 
a  statute  so  referred  to  and  adopted,  shall  not  be  deemed  repealed  by  the  tot^t  nT 
provisions  of  this  act,  but  shall  be  in  force  so  far  only  as  the  same  shall  ^t^Ji^jSd 

—     .  ■.  ■-  ■-  .     '  ■      I  ■■■       I      Ml  .,11.       $t*tUtCf. 

'The  ttatattfl  ipokea  of  in  the  fint  datOM  of  this  seetion  «i  ^^fubUihed  in  the  ReirSied 
fltntatfea,"  are  thoM  portioni  of  Che  Fint  l^ui  which  took  eSEeet  on  the  1st  of  Januury  and 
Itt  of  M«f  ,  1^,  ana  which  were  pubiUhed  by  the  state  printer  in  December,  1827. 

1 1  R>  £'  p>  BBS,  §  80*  ' 
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have  been  so  adopted,  and  for  no  other  purpose,  and  »Ajeci  to  the  pro- 
▼isioDS  of  the  two  next  sections, 
lb.  wbmtii*     §  1 1.  Bat  if  the  statnte  or  part  of  a  statute  so  referred  to  and  adopt- 
SS^t^bL  ed,  Shan  have  been  revised  and  consolidated  in  tiie  Revised  Statotes^iU 
bMontiwd.  provisions  contained  therein  repugnant  to,  or  inconsistent  with  those  «f 
the  said  Revised  Statutes,  shall  be  deemed  repealed  at  the  time  specified 
in  this  act ;  and  every  such  pravision  so  refeired  to  and  adopted,  wiiidi 
shaU  be  modified  by  the  Revised  Statutes,  shall  be  deemed  to  beso  mo^ 
.  fied  in  respect  to  any  use  or  purpose,  for  which  such  provision  is  beiea 
declared  to  be  in  force,  from  and  after  the  time  when  the  Revised  Sta- 
tutes shall  take  effect. 

§  12.  Where  any  statute  or  part  of  a  statute,  which  is  not  hereby  re- 
pealed, refers  to  and  adopts  any  proyision  or  rule  of  law  which  is  abn)^- 
ed  or  modified  by  the 'Revised  Statutes,  such  provi«on  or  rale  sb^be 
deemed  to  be  so  abrogated  or  modified,  as  the  case  may  be,  as  wdl  in  in- 
spect to  such  statute  or  part  of  a  statute  not  rapeded,  as  otherwise,  fron 
and  after  the  time  when  the  Revised  Statutes  shall  take  effect 

{  1 3.  The  seventh  section  of  the  *'  act  concerning  the  Revised  Statata, 
passed  at  the  present  meeting  of  the  legislature,"  pasKd  December  4, 
1 827,  is  hereby  repealed ;  togiether  with  so  umch  of  the  said  act,  as  de- 
clares that  the  Chapters  of  the  First  and  Second  Parte  of  the  Revised  Sta- 
tutes therein  specified,  shall  commence  and  take  efiect  on  the  firrtdajif 
Jaauaryy  one  thousand  eig^t  hundred  and  twenty-nine. 

^  14.  The  repeal  by  this  act  of  any  atatntory  provision,  which  is  cod* 

«.«^.-^w.^  solidated  and  re-enacted  in  the  Revised  Statutes,  by  virtue  of  whicbaij 

^aM7Mm  appointment  shall  have  been  made,  or  any  office  i^  or  shall  be  held^stf 

b0  Bfiteted.   ^^^  1^  construed  to  vacate  such  office,  or  in  any  way  affect  sodi  sffMist- 

ment ;  but  the  said  appointments  shall  continue,  and  the  said  efioes  sfaili 

be  held  subject  to  the  provisions  of  law  in  force  after  the  repeal  of  sach 

statutory  provision. 

PtotWmu      §  15.  But  where  any  office  is  abolished  by  the  repeal  of  eny  sctySod 

^\J^S!d  bf  '^^  ^^  '*  ^^^  consolidated  and  re-enacted  in  the  Revised  StatkeB,aKk 

•uoimpMi.  office  AM  oease  at  the  time  such  repeal  shall  take  effect. 
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GENERAJL  INDEX 

To  the  Matters  contained  in  the  First,  Second,  Third  and  Fourth  Parts  of  the 

Revised  Statutes. 

[Tbe  referenCM  to  the  difierent  TohunM  am  indicated  by  the  Roman  nnmenk.] 


ABANDONING  child  nnder  6  yean  old,  by 

^     parentB,  &c .,. ii. 

Abate  jfcsT, 

by  death^  maniage,  &c ii.  886 

death  of  one  of  sereral  plaintifb  or 

defendants  not  to  abate  suit. . .  ii.  886 
death  of  «<de  phu^tilT  or  defondant, 

when  not  to  abate  suit ix.  886 

proceedingt  in  partition,  not  abated 

by  death ii.  887 

death  or  remoral  of  public  officer  or 

tnutee,  not  to  abate  suit xi.  888 

suits  under  health  law  not  to  abate  by 

deadkof  officer x.  447 

proceedings  i^ainst  iJMConding  debt- 
or, when  abated  by  his  death. .  n.    18 
death  of  executor  or  administntor.  ^ 

not  to  abate  suits ii.  llo,  116 

of  actions  of  ejectment  prevented  ii.  808, 

jUtosin,  to  be  Terified  by  affidarit....  n.  862 
not  allowed  in  certain  suits  in  iaTor 
of  the  stote i.  174 

qf  ^p€€ial  procttdingM,  before  judge  or 

other  officer,  prereated....  u.  8(^284 

^i^gocies,  when  to  he  made u.  115 

^fuitsancc,  judgment  lor  .« xi-  888 

JUtbmitOimUt  £^|^liah  in  common  use,  may 

ke  uaed  in  pre«Ms»  ke ii.  275 

ut6dMC<M»  of  females 11.668,664 

of  e^ored  persons ix.  665 

ofchildrai  ...^ ii>  666 

of  other  pernMls n.  664 

.il^oriioii,  attempts  to  jprodnee ix.  6M 

of  quiok  child  by  drugs,  &e ix.  662 

Jb9€9mdmg,  eometaied  trndnofHrtikUai  dtbir 

ors, 

when  property  ef  debtor  may  he  attached  xx.     8 

what  cr^diton  may  apply  fer  aneh  attach- 
ment*.** • •.• xx.  ^86 

applicfltton  for  attachment  to  whom  to  be 
made,  and  how ix.  3,84 

wafnmt  wlmn  to  be  itaned*  and  duty  of  she- 
nfftherennan xi.  8,4 

seinnres  onder  such  warrants  to  sipenede 
certain  prerious  seizures ix.    14 

perishsble  propeity  how  disposed  of ...  ix.     4 

proceedings  if  prc^erty  be  claimed  by  ano- 
ther  II.     4 

lb.  incaseof  resseb •  xx.     5 

notice  of  attachment  to  be  published,  and 
how II*     7 

sales  and  judgments  after  publication  of  no- 
tice, TOld IX*      8 

debtors,  &o.  of  person  proceeded  against, 
to  acoount  to  trustees ii.      8 

if  proseeuted  by  him,  may  give  evidence  of 
attachmei^t,  «c ix>      8 

after  application  for  attachment,  other  cre- 
ditor may  filtf  affidavit  and  petition...  II.      8 

such  subnequeitt  attachment  to  be  deemed 
part  M  first  proceedii^gt ii.      6 


Jbteondingi  ^c.  dthU>r9, 
debtor*  mi^  contest  sJlegstion  of 

ment,  Ac.  andhow..^. ••  xi.     9 

sstiffliee  of  debtor  may  also  apply. . . , , .  n.    11 
decision  on  petition  of  debtor  or  assignee, 

how  reviewed  by  ceftiorui.  km. ix.  602 

may  ^pply  for  discnaige  of  attachment.,  n.    11 

trustee^  %o  be  appointed,  and  when n.    12 

their  general  powm«,iiid  dutief  xi.   80 
apnoiatmenttobereecKdedy&e.  ii.    12 
death  of  deotor  after  time  limited  for  his  ap-' 
pearance,  not  to  affect  proceedings . . .  ii.    18 

dMth  thereafter  providea  far ii.    18 

sheriff  to  return  wanranti  when,  and  how 

enfdrced ii.  18 

officer  issuiilg  warrant,  to'Mt  affidavits  and 

make  report •  n.    18 

proceedings  may  be  reviewed  by  si^ceme 

court,  and  how li.    14 

creditors  to  have  no^oeof  sureties^  Mud  may 

require  them  to  justify ii.    14 

general  provisions  appUcable  to  proceedings 

against » u.    84 

Abnne*  of  husband  or  wife,  marriacs  b^  either 
party  during,  void  and  from  what  fime  u.  188 
for  seven  years  of  persons  upon  whose  lives 
estates  depend,  provision  conremii^.^  i.  748 

AbMoU  debtorg u.     1 

[See  Jb^eondingy  concealed  end  non^teeidmt 

ib6lort.] 
jSbeent,  concealed  and  non^etident  dtfend- 
ante,  how  proceeded  against  in  chancery 
^  ^  II.  186 

.^ftstfltcRJng  from  prosecution  for  Offfences* 

agreement  lor ii.  660,662 

AcABBMiss,  their  foundation i.  461 

^srfiom,  te  be  vifHed  by  r^fsale  «f  the  uni- 
versity  I.  467 

torMeive  •hwre  of  income  ef  litem* 
tare  fond,  and  to  make  ntuns.  i.  46^ 

inuteea  qf,  their  powers  and  dntftrs. . .  i.  462 
owl  eoUegee,  general  proviaioM  applica- 
ble to I. 

teachers  in,  exempt  finn  mOitaiy 

duty ....••....  I. 

students   in,   also   exaa^  cseept, 
ke ;..  I. 

.ileespCanocofbillsof  ezohaace «»  767 

(See  BUU  ofexdkmge.} 

Aceeeeariee  befofe  the  fact,  in  foony n.  ffi|| 

afterthefoct ii.  69^ 

may  be  tried,  after  principal  par- 

aoned n.  727 

afler  the  fiict  in  kidnapping.,  n.  €65 

AccoTTirr,  money  of x.  611 

aetione  qf,  to  be  referred,  and  pit>ceed- 

ings thereon ii.  885 

may  oe  brought  by  and  agahist  exe- 
cutors and  administrators ii.  118 

to  be  commenced  within  six  years  n.  285 
proceedings  to  compel  executors  and  admi- 
nistrators to  account ii.    91 
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A.  M  to  wtcai  gmdoM  apftaiad  by 

of  Atiij u 

jMilie,  pcaM*  nrcMirtw  BMr  be 
If  Mill  il  ^  coitooiW  to  amm  mm  l 

to  be  kept  ■  MMj  flraec«Mt  or  Uoltod 

Stotoo 1.CU 

iWidMt  neehren  of  mmin^  ptoeoedtogp 

to  oribree  mtikmnH  of. l.  ITS 

,  urbeaidhowtobeofw 

od  by  coMpboler. i.  136 

pyofto  of  Iwdtj  hoy  id  for 
niSff^ ,..,..,••.  1.726 

oCbcrdinctMM  for,  Imr  for  void i.  796 

wbca  pnfts  M7  bo  qppttod  to  odBaitioB 

of  iafoato 1. 116 

of  penonl  iKopoity,  f^gifolioM  ooMtf*- 

of 1.778 

AeatBoiunu  of  ctiniMl  ofleacco  how  to  be 

, , I.    9B 

rightoof I.    94 

ofdoodi I.  766 

[oOO  CVMH^I^flMCf*  J 

Jdtmwkigmmttf9aMtfa€tiamtCida€nt9m 

eboBcery n.  182 

of  MdgflMfltoitteir 11.882 

4orf,  how  to  be  ■osfwed;  HtcontoBti...  t.  807 
Aei  ff  OBoonuor  the  torritotfoi  Kmik  oad  divL 
■ioof ,  the  eivil  polity,  aid  mtemal  ad- 

ainiftnitioii  of  the  ttate r.   61 

nbtiro  to  the  Moaiiitioiij  the  oDJoynent 
and  the  tnataunioii  or  propertj,  zeal 
and  perroaal,  and  to  the  domoftie  rehi- 
tioot,  and  other  Matten  connected  with 

prinite  rigfati i.  717 

eoBOernh^  coorte  aad  mfausten  of  joitiee, 

and  proeeodiagi  hi  oiril  oaeeo ii.  188 

eoneenuag  etioMt  aad  pwiiUhmfmti;  j^io- 
ceodmn  hi  erioilBal  oaseo;  and  pnion 
dfocipuM • •  11. 

Acnovf  CIVIL, 

diviiiOBof II. 

right  of,  BOt  memd  in  fohmy u. 

timeof  ooBimeneing ii.  9B2 

[Bee  I^MMioB.] 
eoffdnUobefon  joftioetaf  thepcaee  ^ 

II.  226 
rilotmg  ta  reat  propertif, 

oortaiB,  abolithed n.  848 

C||eetBieBt,  proeeedingi  in,  regnhtt- 

ed 11.802 

toeoBi^l  determiBatioBof  ebdaia  to 

real  propcftr ii.  812 

for  partition  of  lands n.  815 

noMttoe n.  S32 

waato \  II.  883 

traapaanonlanda..} ii.  838 

geneml  provision  oonoening . .  ii.  389 

ooite  IB 11.618 

to  diaoover  deaOi  of  perBona  upon 
whose  lives  estates  oepend. . .  ii.  84B 

.  /oeof  oefions,  enomfrated ii.  469 

Ironstloy^,  where  tried ii.  40B 

jMrsoRo/  aetioiu^  how  commenced. . .  ii.  817 

by  eopios ir.  847 

or  by  filing  or  deelaration,  &e ii.  847 

by  sBownoBs  against  a  eoqporation.  ii.  847. 

how,  when  defendant's  name  is  un- 
hnown ii.  347 

pMoeedings  therein,  until  the  fonning 
<)fan  issue  in  foot ii.  817 

bail  and  proeeediogs  to  charge  and  exo- 
nerate  them  . . .'. ii.  379 

pleadings  and  set-oAi a.  351 

procoedingn  upon  default 11   35fi 


» 


\ 


byi 
by  and 


provision  tot n.  4M 


II.  4A 


exeeotors 


i^guast  l^atees  and  next  of  kin,  far  aa- 

n.  4S1 
a.  US, 
4i4 
agaJnaC  ootpontioBs  at  law*  •  •  •  ii«  847, 4B 

in  equity u.  4B 

by  foreign  eotpotatSons n.  467 

against  roreign  corpontiOBa  ... . »_  «  u.  4B 

•     1^  aad  agaast  towns i.  8BB,  n.  4R 

Ij  aad  i^ainst  supervison  of  omuitioa 

I.  884,  n.  478 
by  and  against  supervisors  of  towna  u.  413 
by  and  against  eoonty  superinteBdeala 

ofthapoor ih. 

byand  against  overseers  of  die  poor...   fo. 
by  and  against  comrnisaJoners  of  com- 
mon spools. .'....   ib. 

by  aad  against  tmatees  of  aeheol  die- 

triets ih 

by  and  againat'trastees  of  goapel  aad 

scho(d lota A- 

by  and  against  commisatoiKn  of  hig^* 

ways ih 

on  bonds  of  sfieriift 1.  889,  n.  416 

ofaurTogates n.  4>B 

ofregiaterinehaBeeiy  IX.  170^49 
of  olma  in  ehanecry  n.  l7Qi,4l9 
of  eleik  of  New-Yoot. ...  n.  41 

ofnnnhalaof  dtiea ti.  469 

for penaltiea and forfeitnres  .......  n.  466 

on  raeognixaneea n.  4B6 

foe  inagahritiea  in  diatranu^g  . .  • .  n.  8M 

ofrepltfrin 11.  681 

on  bonda  given  bydefendaata  in  attoeh- 

ments 11.  6BS 

on  bonds  snbmttting  to  aibiCzatiim.  n.  814 
in  name  of  the  people,  pmctiee,  foe.  to 

he  as  in  private  suits 11.  6SS 

by  district  attonies  on  bonds  glv«n  on 

appeals  from  suirogataa a.  611 

when  to  be  nfennd,  and  pvooaadinga 
thereupon u. 

Act$  nf  Ae  ItgUlahtn^  to  be  printed  in  state 
paner  sod  in  volumes i. 

may  oe  xead  in  evidence,  for  eeiiain  time, 
from  state  paper 1. 

may  be  kead  m  eridence  from  TohuBe 
printed  by  state  printer i.  191 

howreferred  to  in  pleadings u.  8R 

JkiM  qfparliamaii  qf  JEn^Umd  and  Greof- 
Awtn,  not  law  in  this  state  since  Bftay 

1,1788, u.  719 

^rfjoiimawttf  of  poU  of  election 1.  181 

of  state  ean^-assers ^«. . .  1.  144 

of  le^slaiore  . . .-. •!- . .  -  i.  138 

omission  o(7in  courts  of  rectfre/  not  to 

vitiate  proceedings u.  877 

of  court  before  expiration  of  term,  not 
to  affect  process u.  877 
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of  sapran*  court,  190B  fiulure  of  jidfet 

to  attend ix.  197 

ofeijreaiteout  tad  oowt  of  ojor  and 

tonniner  in  like  case 11.  208 

of  county  courts,  inUkecaee xx.  209 

of  nayon'  courts,  in  like  case. ....  11.  219 

of  canses  in  justices'  courts n.  288 

.AdjuUmirgmtralf 

tb  be  appointed  by  gorernor. . . . .' t.  267 

iDbaTerankofbngadier-geoend i<  207 

officers  in  bis  depwtment x.  207 

liis  general  powers  and  duties t.  820 

his  salary x.  191 

allowanee  to,  for  cleriL-hire i.  192 

certain  expenses  in  bis  o0iee,  to  be  paid.  i.  192 

Admetuunmefd  tf  dower 11.  488 

[See  Dower.J 

Admiral  of  the  nacry  of  the  state,  eoTemor  to 
be .: .T I.  168 

Aimhhtterhng poison  with  intent  to  IdU. .  11.  686 

ib.toeattle 11.  689 

dran  to  pregnant  women 11.  662»  694 

mecucinc  by  physicians  intoxicated        ib. 

ADMiHxsTKATioiiyWitti  the  win  aunezedywhen 
and  to  whom  to  bo  granted,  &c..  ix. 

when  so  granted,  will  to  be  obserFod  11. 

qf  uUtUt  qf  iniestaUsy  joxisdiction  of 

awrc^gates,  in  granting 11. 

ib.  in  ruard  to  estates  m  non-residMits 

.death  01  intestate  to  be  proved u. 

who  entitled  to,  and  in  wbat  order .  xi. 

on  estate  of  manied  woman  .......  tx. 

on  estates  of  non-residents xi. 

certein  persons  declared  incapable  of  re- 
ceiving ...••  ii< 

letters  of,  when  to  be  gianted  to  gnar- 

djso .......••.•......•••••   IX. 

when  person  not  entitled  niay  be  joined 

renunciation  of  peisoiis  hsi^ing  prior 
riflht,  when  to  oe  produced 11. 

eitalion  to  such  peivon,  when  to  be  is- 
sued, and  proceedings  theroon. . .  xi. 

nttotney-general,  when  to  be  cited..  11. 

special  letters  for  collection  of  effects, 
when  to  be  issued,  &o xi. 

letters  of  administration  to  be  reroked, 
on  will  being  proTcd.. n. 

letters  how  issued,  tested  and  sealed  u. 

their  effect  as  CTidence. u. 

bond n- 

Admimi9fraHm  pf  oaiha and  affimations.  11. 
jfdMtiitsftralso«<#ccrs,ennmented...:..  i. 
how  appointed,  and  tcBwe  of  offices......  i.  118 
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80' 
80 
80 
77 
407 


rappofa 

fined  in  the  execution  of  their  duties,  x. 
Admi^inOor,  with  the  will  annexed,  his 

powers  and  duties xi* 

in  cases  of  intestacy,  when  and- how  ap- 

poioled ..* < XI. 

certampersonsBOttobeappointtd...  n 
to  take  c«th  and  giro  bond  with  tmntim 


72 

74 
75 


II.    77 
to  hare  same  actions,  and  to  be  liable  to 

same,  as  executors ii*  118 

of  goods  unadministered u.  78,  u.  449 

IForotEiar  matters  concerning,  see  Ezuuior$  omd 

4tdmimttrator».^ 
AimbMrator  pttbHc^ 

iatheckyofNew-Yoik 11.  117 

to  be  appointed  by  common  council . .  11.  118 

to  take  oath  and  gire  bond • u.  118 

his  powers  and  £ties. n.  118  to  128 

Adatlmstrator9  pubUCf 

county  treasurers  to  be^  in  the  sereral 

counties  other  than  New-Toik. ...  ii*  128 
to  take  charge  of  effects  of  intestates  in 

certain  cases n*  129 

their  powers  and  duties  in  relation  there- 
to .. IT.  129  to  188 


Ad  qviod  damnumt  writ  of 11. 

wfaCB  to  issue,  contents  of ib.  &  ABO 

proceedings  thereon,  costs,  &c,  how 

to  be  pud n.  689 

damages  how  inrested u.  GOO 

how.  paid  to  claimant 11.  6B0 

JUulUqft  divofces  may  be  decreed,  and  xnar- 

ria^  dissolred  therefor n.  144 

bill  m  chancery  to  be  filed,  proceedings 

thcraon ; n.  lA,  147 

when  dxTorce  may  he  denied,  thou|^  adul- 

terf  be  established n.  145 

provisions  coaoening  property  and  chil- 
dren of  parties,  on  divorce  for. . .  11.  145, 148 
•01^  convicted  of,  barred  of  dower  i.  741,  u.  146 
and  of  claim  to  personal  estate  of  her 

husband n.  146 

after  divorce  ibr,  complainant  may  many, 

but  not  defendant n.  146 

Adoaneemmi  of  real  and  personal  estate,  if 
equal  to  share  of  an  heur,  under  statute  of 

descents  to  be  set  off  agunst  it i..  754 

if  not  equal,  to  be  dodneted,  so  that  all  the 

sfaans  may  be  equal i.  754 

value  of,  how  ascertained x.  7^ 

certain  expenses  and  gifts  not  to  be  estimat- 
ed  r.~.. 1.754 

to  be  deducted  from  poftkm  of  perscul  es- 
tate  ^  ii*.    97 

certain  expenses«ndgifta  exoepted  ....  11. 

Adverse  po99€$9imit  owner  of  land  deemed  in 

possession  except  when  held  adversely 

for  twenty  3rears n. 

under  written  title  defined n.  294 

what  acts,  in  each  case,  to  constitute  it.  n.  294 
of  tenant,  to  be  deemed  possession  of  hmd- 

loid,  for  twentv  years 11.  294 

grante  of  land  held  adversely,  void 1.789 

but  mortgages  of  such  lands  inay  be  given,  i.  789 

effect  of  such  mortgages i.  789 

AdoertumnaUj  foreclosure  of  mortgages  by 

n.  646 
AdterHumtnitf  Ugal^  fees  for  publuhing.  n.  648 
.40l<'oo»te,  tobe  ratd  m  courts  of  ncoid,  who 

may  take  them u. 

and  other  proceedings,  in  other  states  and 
foreign  countries,  now  to  be  anthenticat- 

ed,  to  be  read  in  this  stete < . .  • .  11. 

of  publication  of  legal  notices;  how  made 

SAd  preserved •••..  n.  408 

effect  fiiereof. 11.  408 

Jffimty  cS  jodfsf, 11.  278 

of  clerk  or  sheriff,  in  certain  cases. .  n.  420 
AJfirwuiHon,  when  to  be  received  in  lieu  of 

oath II.  407 

^cnt  of  Onondaga  tribe  of  Indians,  to  be  iqp- 

pointed ....« I.  100 

howf  and  for  what  term i.  116 

>eceiving  return  of  commission*  duite  of.  u.  895 
JigmUt  holding  personal  property,  wbtm  not 

to  be  taxed  therefor i.  806,419 

may  sign  bffls  and  notes,  mid  accent 

bins r;7ri.7BB 

'may  execute  coaveyuices.  &c.  i.  788,  n. 

185,187 
of  insurance  companies  ef  other  states^  to 
pay  premiums  into  the  treasury..  •  1.  714 

to  give  bond  for  such  payment 714 

^4grecmsn<,  recoveries  by,  against  certain  te- 
nante,  void  as  to  reversioner,  kc. . . . ,  11.  849 

AoBSBicsiiTB  on  account  of  wugatsyvuid..  t. 

on  account  of  raffling,  void*.,  i. 

for  sale  of  stoeks.  Toad,  unless  sel- 
lerownstock i.  710 

for  occupation  of  lands  in  Nenr- 
Yoik,  how  construed,  &c. . .  i.  744 
far  fiurduut  ^Umdi,  need  not  be  roeord- 

ed s.  768 

interest  of  debtor  in,  how  lunch- 
ed by  his  creditors.........  1.744 
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intoVMt  of  decMMd  penon  in, 

k0wtobeaold n.  Ill,  112 

apMifie  perforauuiee  of,  by  cMusitteet 

of  idiou,  IwMities  and  drankards,  may 

badecreed ii.    66 

■iae,  by  infiHit  heir  of  eontvaets  of  an- 

oaator ii.  194 

to  aoD,  or  leaao  landa,  to  ba  in  writing, 

and  to  gtata  eoaiidantioa ii.  186 

•at  to  boparfamed  witldfe  ona  ytnr,  to 

ba  in  writing,  kc it.  186 

lb.  if  to  aufwer  fv  dabt,  IM.  of  another  186 
ib.  if  mnda  upon  eanaidenlioa  of  naar- 

riage II.  116 

for  auo  of  peraonal  property,  reqvitites 

to II.  186 

with  jonmoyman  or  amrentieea,  in  re-' 

atiaint  of  trade, , void n.  IGO 

Aidpraiftr  abobahed. . . .'. ii.  841 

.^taE, Bdlitaiy f.  297,988,297 

ALBAirr,  crrr  or, 
aldUrmm  of,  their  powan  aa  judges  of  inay- 

on*  courts ii.  217, 219 

as  judges  of  aytr  and  terminer ii.  206 

may  try  certain  actions  as  justices  of 

tne  peace ii.  227 

anuiioneert  in,  their  number i.    96 

how  appointed  and  tenure  of  office  i.  114, 

116 

their  jKywers  and  duties i.  62S 

dee^ont  m,  to  be  by  wards i.  129 

inspecton  of,  m,  how  to  be  appointed 

I.  129 

/erry  in,  protected i.  A27 

fomng  umber  in,  regulations  concerning  i.  7D0 
Mo/A  of.  regulations  for  its  preserration  i.  44S 

bealth  offieer,  to  be  appointed  for i.  100 

how  appointed  ana  tenure  of  office,  i.  11^ 

his  duties i.  449 

inspector  qf  diaHJM  apiritt  in,  his  ftti,  i.  568 

qffiow  and  meai,  to  be  appointed  for.  i.    99 

how  appointed  and  tenure  of  office,  i.  114, 

116 

his  powers  and  duties i.  696, 070 

qfftthor  liver  oil,  to  be  appointed  for.  i.  100 

how  appointed  and  tenure  of  office,  i.  114, 

*  116 

his  powers  and  duties i.  664, 670 

qfhop§,  to  be  i^pointed  for i.  100 

how  appointed  and  tenure  of  office,  i.  11^ 

'his  powers  and  duties i.  666^  970 

MSpectors  of  pot  and  pearl  athea  in,  may 

appoint  assistants i.  660 

ofdoHutged  goodt  in,  when  to  be  i^point- 

ed  and  how i.  680 

ofltanber  in^  their  number i.    99 

how  app<mited  and  tenure  of  office,  i.  n4, 

116 

their  powers  and  duties t.  666, 570 

qf  §ole  leather  in,  their  number i.    99 

how  appointed  and  tenure  of  office,  i.  114, 

116 

their  powers  and  duties i.  664, 670 

intpeetot^gena^  and  euliere  of  staves  and 

heaoing^  to  be  appointed i?   99 

how  appomted  ana  tenure  of  office,  i.'  114, 

116 

their  powers  and  duties t.  668, 670 

jurors  irom,  how  to  be  retuned ii.  418 

justices  in,  their  number i.    97 

how  appointed  and  tenure  of  office. . . .  107 

juiHeeMcwrt ix.  224,297 

[Sea  also  vol.  ui.] 

iegUlaitO'e  to  assemble  in i.  168 

lottery  venders,  how  to  be  Ucensed  in. . .  i.  068 
wuutere  in  chancery  in,    - 

[See  vol.  m.  act  of  1829.] 
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Aliaht  cmr,  iMwor  4{^ 

any  sit  in  Albaay  oyeran 

his  powers  under  health  law i- 

maygmtlieaaaeatolotleiyvufaden  i 
tifojfor  ami  reeordtr,  when  to  attaid  na  atatn 

oanvnaaers i.  148 

mowor's  eottri  in •  n.  2n 

militia  of,  special  provisions  apfJicnhia  to  i.  888 
ovemeen  if  poor  to  account  to  i  finann 

,  eouncil i. 

mc6Kc  6ui(diNgs  in x. 

jwMic  touts  to  be  sold  in,  unlMa  odMrwian 

Ofdarad,  &c l 

seftoof  monisa  o^  to  ba  paid  to  tmat—a  of 

Lonaaster  adioQl i. 

sta<e  o^leat,  to  be  kept  in x. 

slate /MyMT,  to  be  printed  and  pnblaslaad  in  i. 

tasuM  in,  special  |WOvisiens  relating  to  eol- 

'  ^      of I. 


188 


ALfeunr  CITY  awd  couhtt  op, 

to  have  three  members  of  asseraiUy. . .  i. 

to  be  in  third  senate  district x.    81 

to  compose  tendi  congress  district. . . .  z.    81 

eoioUycoicrtt;in,whentobehcld n.  217 

andbywhflsn xi.  217 

eowU  qfouer  and  ttrmmtr  in*  by  vfhqin  to 

beheld*. .« ix. 

tnsfMCtors  of  wood  and  timher  in, 

[See  voL  ui.  act  of  ]fl29L] 

iaU  of,  removal  from  in  case  of  pnatilsft, 
providadior ,....  xi. 

Uberlies  of n. 

leaeee  for  liiis  or  years,  not  to  ba  xnooadad 

ia I. 

mtMfM  of,  special  provirioos  eoMeemsBg.  i. 
edhool  momes^  how  to  be  apportioned  in.  i. 
eealer  of  loe^gfcts  and  meoMwrea  in,  to  be 

deemed  assistant  state  sealer «.  i. 

supsmtsors  o^  whan  to  meet i.  80 

iDmns  in,  may  provide  for  dsatructioBi  of 

noxious  waeda i.  861 

Aldemen  of  cUiu, 

nuiT  solemnize  marris^;es n.  189 

tho^  powers  and  duties  in  regard  to  he^ 

gars  and  vagrants i.  681 

ib.  as  to  persons  guilty  of  profone  swearing, 

&c , t.  OT^OTi 

may  sit  in  court  of  oyer  and  terminer  . .  n.  206 

in  majors'  coorti n.  217 

in  New-Yorii,  in  oommon  pleas  mid  gnmial 

.    sesrions <  • . .  n.  295^  816 

their  authority  in  oases  of  foreible  mitrifis 

and  detainer ix.  610 

to  ratpitre  sureties  eftfanpenoo  n.  704 
intlieairBst,fcc.of  ofienoera,.  ix.  706 
in  New- Yotk,  power  to  rensove  tenasAa  oi 

certain  cases ii.  612 

[See  also  the  several  cities  enumMuted  in  tUa 

Index.] 
Me  houeea,  [See  Groecrtss.] 

A1.1XKAT10N  of  kind,  who  ennable  of t.  718 

made  during  suit,  not  to  bar  action  . .  11.  SiS 
but  makes  purchaser  liable  to  promts  for 

the  time  ne  holds zx.  841 

by  desct,  provisions  concerning x.  788, 748 

poieer  o^  when  deemed  suspended i.  781 

how  long  may  be  suspended x.  72S 

when  suspended  by  an  instrument  in  exe- 
cution of  power,  period  how  to  be  ooni^ 

puted X.  737 

qfpermmal  property,  how  long  may  be  sus- 
pended     X.  773 

Mieniem,  of  anccitor,  not  to  preclude  inhert- 

tance x.  761 

When  title  of  citixens  of  this  state  not  af* 
fected  thereby i.  718 

Alixss  cannot  hold  offices t.  116 

devises  to,  unless  autiiorised  by  statute  to 
hold  real  estate,  void n.   67   - 
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incompetent  to  seire  u  execvton  or  ad- 

Buniftrators ii.  69,  75 

in  suitB  by,  time  of  war  to  be  deducted  ii.  293 
widows  oC,  when  entitled  to  dower . . .  i.  740 
resident,  may  make  certain  depositions  .  i.  720 
which  are  to  be  recorded  b  j  secretary 

ofsUte 1.  1G6 

and  may  hold  aftertrac^nired  lands,  and 

make  certain  dispositions  thereof,  i.  720 
dyiB^  within.eix  years  thereafter,  heirs 

to  inherit r.  720 

may  take  mortnges x,  721 

holding  lands,  their  liabilities  and  inca- 

pnctties, i.  7^1 

jury  of  part,  abolished xi.  419, 7S4 

Alinumy,  when  allowed  to  wif(6  daring  suit 

for  divorce  or  separation ii.  14S 

when  allowed  on  decrees ii.  145, 147 

JUlegany,  eovnty  of, 

named x.    83 

to  be  in  eighth  senate  district x.    Bl 

and  in  twenty-^ifhth  congress  district .    x.    86 

to  hare  one  memher  ofassembly i.  152 

anpreme  coort  commissioner  to  be  appoint- 

J  ed'lbr 1.96 

■upenrisors  of,  when  to  meet i.  366 

may  allow  boimties  for  killing  wolres  and 

panthers i.  708 

'    ^ms-Aotwes  exempt  from  taxation i.  8S8 

^   Ambttsaadors  of  u.  &  in  foreign  countries, 

may  take  proof  of  deeds x.  757 

.^mendmeni  ot  pleadings  and  proceedings,  ix.  424 

*  court  in  which  action  is  pending,  may  amend 

before  jodgment ii.  421 

*  opportunity  to  be  allowed  to  answer  amend- 

t  meats  in  substance ii.  421 

t      fetnm  day  of  certain  process,  not  to  be 

amended ri.  424 

formal  defects  may  be  amended  ufter  judg- 

*  ment ii.  424 

returns  by  officers,  &c.  to  be  amended  .  xi.  ^4 
certain  defects  to  be  disregarded  and  amend- 
ed ailer  verdict,  &c ii.  421 

r       order  of  court  requisite  to ii.  425 

provisions  of  statute  of  amendments  extend- 

^  ed  to  all  actions  and  proceedings xi.  425 

formal  defects,  on  general  demurrer,  to  be 

,  amended  by  court tx  352 

of  hotuU  required  by  law ii.  556 

$    AinicAi.8,  racing  of,  prohibited,  &c x.  6r2 

ib.  within  a  mue  of  a  court xx.  692' 

(              mischievous,  liability  of  owner  for  kill- 
ing by II.  662 

f  malicionsly  maiming ii.  695 

cruelty  to xi.  605 

I       naxiout,  iheit  destruction  provided  for.  ii.  706 
bounty  for,  how  claimed  and  paid. «  li.  706 
}              f  imervisors  of  certain  counties  may  al- 
low further  bounties ii.  706 

towns  in  certain  counties  may  also  al- 
low bounties xi.  361 

bounties  a  county  charge xi.  886 

duty  he.  not  to  be  killed  during  certain 

months ix.  701 

other  provisions  conceminjr xx.  701 

dogB,  tax  to  be  assessed  for,  and  how  . .  xx.  703 

such  tax  how  collected ii.  703 

owners  of,  liable  for  sheep  killed  by  ii.  704 
other  provisions  concerning ii.  704 

-^ffitiua/ and  specto/ town-meetings i.  339 

'dMwcr  to  bill  in  chancery, 

[See  Chaneery,  court  qfA 
•^poffuearyy  selling  poison  without  label. .  xx.  694 
selling  tartar  emetie  without  label  ...  ix.  694 

'    ArpxALs,  ham  justic^f  judgmmt  to  court  tf 

*>  eommonpltas ix.  267 

m^T  be  made  when  jndcment  is  for  more 
tnaa  ^25,  exclusive  a  coftts xx.  268 
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Appealt  from  jutiiceg, 

aiHdavit  to  be  made,  and  appeal  to  be  al- 
lowed  II.  268 

bond  to  be  executed  by  appellant,  its 

form,  &c u.  259 

to  be  served  and  fees  paid,  within  thirty 

days n.  259 

when  to  be  sued,  cancelled,  &c. .  ix.  262, 264 

effect  of  appeal , n.  259 

how  served  in  special  cases xx.  272 

return;  its  contents,  &c.  and  how  com- 
pelled  n,  260,271 

proceedings  after  return zi.  261  to  264 

when  and  for  what  cause,  appeal  to  be 

dismissed n.  261  to  264 

discontinuance  for  want  of  prosecution  xx.  262 
execution  to  be  returned,  before  suit  on 

appeal  bond xx.  262 

proceedings  on  issues  of  &ct xx.  262, 263 

on  issues  of  law xi.  262 

costs  upon IT.  261,  263 

when  to  be  set  off  against  debt  or 

damages xx.  268 

execution  to  be  sued  out  by  appellee,  ia 
thirty  days  after  judgment,  or  sureties 

discharged n.  263 

from  justices  to  court  of  general  sesaions, 
under  laws  respecting  bastards. ....  x.  647 

when  allowed  and  notice  thereof. .....  i.  647 

certain  justice  not  to  sit  on  heaxing  of.  i.  647 

proceedings  after  appeal i.  647  to  650 

costs  on,  how  awarded,  &c i.  6^,  660 

judge  or  justice  being  inhabitant  of  town 

interested  in  appesi,  not  to  sit u.  210 

from  the  oourl  of  cojnmon  pleas  to  chancel' 
lOTy  in  regard  to  estates  of  habi- 
tual drunkards II.  68i,6ll 

to  supreme  court  in  dower xi.  611 

from  surrogates  to  circuit  judges,  on  alle- 
gation contesting  will  in  probate. . .  xi.    62 
within  three  months  after  proof  of  will, 

devisee,  &c.  may  appeal  • ix.    66 

proceedinj^ thereon....^ ii.    66 

powers  ofcircttit  judge,  issue  when  to  be 

awarded ii.  66,  67 

costs  on,  by  whom  to  be  paid,  and  how  to 

be  collected ix.    67 

proceedings  on  appeals  i^gulatod n.  606 

returns  how  made  and  compelled  ....  ii.  608 

hearing;  costs  how  collected ix.  60S 

proceedings  on  affirmina  or  reversing  ii.  609 

lees  of  cireuit  judge  en  hearing ix.  609 

from  circuit  judge  to  diancellor ix.  609 

proceedings  thereon ii.  609 

from  9urrogaUs  to  ckaneellor, 
from  decree  settling  accounts  of  executor  or 
administrator  to  be  made  within  three 

months n.    95 

from  decree  as  to  guardian's  accounts. .  ii.  152 
from  orders  respecting  guardians,  when  and 

by  whom  made xi.  158 

in  other  cases,  within  what  time  to  be 

made ii.  610 

bond;  and  staying  proeeedings ii.  610 

costs  and  damages  upon ^..  xx.  618 

from  surrogates  to  stqtreme  court  ia  cat es 

of  dower * n.  611 

within  what  time  to  be  made  ........  xx.  611 

from  vice-dumcellor  to  chancelior. .  xx.  169, 178 
if  prior  to  final  decree,  to  be  made  within 

nileendavs it.  178 

if  from  final  decree,  within  six  months  u.  178 
effect  of,  and  proceeding  on  appeal,  to  be 

prescribed  by  chancellor ii.  178 

powers  of  chancellor  on  hearinc ii.  178 

to  court  for  corredton  <tr  errors, 

when  chancellor  is  a  party ii.  169 

from  chancery  to  court  for  correction  oftr* 
rors, 
whentobci)Mle ii.  606 
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Mofi^lvai  €ktmeerp  to  court  i^erron, 

boad}  deposit,  wnen not BMCfniy...  ji.  006 

pwc^ediny  on  decreet,  how  end  when 

etajed it.  606,007 

cPtte  and  dimegfi  npon* ii.  61B 

prDeeedingiofeoutn|M» ii.  166 

duty  end  power  of  chaneeUor  ••  a  meni- 

herofeooft u.  164 

who  laaj  appeal  fitun  orden  or  decrees 

ofefaaneenr  in  partition xi.  980 

Oder  an/Oia  W  fSee  JIfi/tlM.] 
from  deciaioa  or  etauU  apprainn  to  tu- 
preme  court*  ....••••••••....•...•  •  t.  233 

<tf/&ny,  abolished ii.  748 

Jpptanmeif  may  be  by  attorney  or  in  per- 
son   II.  276 

in  jnstices*  courts ii.  232 

what  constitutes  it  in  ejeetment ii.  806 

in  personal  actions^  when  to  be  entered 

by  clerk ii.  84B 

what  plaintUT  may  enter  it ,  ii.  819 

Inpnrtitidn ii.  819 

in  nuisance ii.  888 

in  waste ii.  884 

j^llpittalt  eourte,  jud^  o^  notto  take  part  in 

decision  of  certain  causes u.  276 

JjppUeatUmt  to  the  legislature,  in  what  cases 

notice  to  be  given,  and  how t.  86, 155 

j^ppomtment  of  the  public  officers  of  the 

state I.    95 

general  provisions  concerning i.  116 

J^porUommmt  of  the  members  of  the  legis- 
lature   X.  151 

new,  when  and  how  to  be  made  x.  152 

of  school  monies i.  466,468 

AppraUmtem  td  unappropriated  lands i.  199 

ofdamagesupon  construction  of  canals  x.  225 

of  lands  lor  roads x.  515,517 

fiir  turnpikes i.  588 

of  wrecked  property i.  692 

of  property  of  deceased  persons ix.    82 

jljyininfieM,  regulations  concerning ix.  158 

bow  and  lor  what  time  minors  may  be 

bound  as ix.  154 

who  to  consent ii.  154 

when  soperinteadents  and  oTcrscen  of 

the  poor  may  bind ix.  154^155 

contents  of  indentures,  Itc ix.  155, 158 

indentures  by  foreignws ii.  156, 166 

superintendents  and  oTerseers  of  poor, 

guardians  of  persons  indented ii.  158 

absentmg  themselres  from  serrice,  pe- 

naltyon ix.  156 

may  be  compelled  to  serre,  and  how.  ix.  156 
may  be  punished  or  discharged  for  misbe- 

huTiour XX.  169^160 

remedy  in  fiiTor  of,  against  masters  . ..  xx.  169 
not  to  he  restrained  m  using  trade  ...  ix.  160 
with  their  consent,  executors  may  assign 

indentures xi.  160 

if  consent  refused,  general  sessions  may 

order  assigimient xi.  161 

serring  one  year,  gain  settlement x.  621 

liquors  and  wines  not  to  be  sold  to^  with- 
out consent  of  masten 1.681 

j|r6tfralums,  what  mattere  may  be  8id>mitted 

to,  and  how ix.  541 

proceedings  by  arbitrators,  and  their  pow- 
ers   XX.  641,642 

witnesses  how  compelled,  oath,  &c.  xi.  541, 542 

award  how  authenticated xx.  542 

confirming,  amendingand  vacating  award  xx.  642 
jud|(ment  on  award,  its  effect;  and  execn- 
toon „.  548 

enforcing  when  for  specific  act  to  be  clone  xx.  644 
error  on  orders  vacating,  &e.  award. ...  xx.  644 
power  of  chanceiT  not  to  be  affected ...  ii.  644 

nor  actions  upon  bond  or  awMid ix.  644 

"*      ~"  •tthmission;  action  (or;  dainages 

"^  II.  644 


.ir^ttnoltors,  their  powers  and  doCies u.  511 

£ie  .^irMrvlMmt.] 
people  to  bear,  no!  to  be  »- 

fiinged... i-    S 

<{ffftesCafs  established 1.10 

Ami^pmmg  drfendami  on  indiitmiiil. . . . 
Arrut,  insolvent  dnly  dischaigcdy  to  be 
nented  therefipom  .•....•.>....•••• 
witnesses  subpoaaed,  exempt  froaa  . . . .  n. 
members  of  legislature  privileged  ftcaa,  tar 

ccrtaintime i. 

when  defiendant  to  be  arrested  en  capian  u.  81$ 
defendant  to  be  discharged  froas,  osi  exf  el 

ing  bail  bond n.  80 

powers  and  duties  of  the  sheriff  on  ancat  of 

the  defendant a.  08 

persons  arrested  on  civil  process,  when  and 
how  to  be  imprisoned n.  427 

of  sherill^  proceedings  upon ix  ill 

.Irresl itf  ju^gmtt, new actianm^ be  ecan- 

menced  within  one  year  thereancr  . . .  n.  20 
ArraU  on  enmuuU  duurga, 
what  officers  may  issue  wamnta  for ...  u.  70 

proceedings  before  issuing u.  10 

warnmt  need  not  be  sealM,  contents. . .  u.  70 
what  warrants  may  be  executed  m  any 

county ,jnL  70 

what  in  county  where  issued,  only,  a.  70^70 

endorsing  in  another  county ii.  30 

magistncte  not  liable  for ix.  10 

prisoner  when  to  be  carried  hdton  magjis- 

trate  of  same  county u-in 

proceedings  by  him,  when  to  let  to  bail, 

&c xx.  10 

when  prisoner  to  be  carried  before  maa^ 

trate  issuing  warrant ixTTw, 70 

when  before  another  magistnte  of  aaase 

county  ..r 11.70 

[See  ExammatUm  ofpriMomtroJ} 
JftenaU  §taU,  to  be  under  care  of  conmsissn- 

ly-^eral • 1.216 

^rson  m  the  first  degree,  defined xx.  07 

puxushment  of ii.06 

in  the  second  degree n.  08 

in  the  third  degree ii.  6V 

in  the  fourth  degree xx.  0T 

punishment  for  second,  third  and  foarth  de- 
grees   u.  fl87,iB 

Ashes  to  be  sold  by  heaped  mcasore i.  0S 

[See  voL  xxx.] 
pot  and  pearly  not  to  be  shipped,  exceoL 

&c.  without  inspection i.  6|l(60 

how  to  be  put  up i.  60 

in  New-Y<Mk,  to  be  sold  by  weigh-noCe, 

&c I.  50. 

inspectors  ^number  limited i.  0 

how  appointed.... x.  114^116 

not  to  trade  in  ashes x.  5A 

their  duhr x.  647  to  660^  810  to  838^ 

penalty  for- entering  on  invoice,  Ibc 

cask  not  weiched l  ifi 

penalty  for  misdating  invoiee,  8lc...  i.  80 

duty  of,  if  cask  be  defective i.  01 

to  keep  ashes  in  dry  place,  he i.  6tfl 

may  search  vessels  aiKt  make  seizures  x.  6# 

his  duty  thereupon l  60 

in  New- York  and  Albany,  may  i^kpoint 

assistants x.  98 

.  their  fees  and  expenses x.60 

Auault  and  battery y  actions  for  to  be  htos^ 

within  four  years n.  08 

Anaults  with  deadly  weapons n.  80 

with  intent  to  kill,  Itc.  by  any  means,  n.  60 
to  commit  offences,  not  to  be  pnniiihed 

when  offence  was  committed n.  70 

nor  when  former  acquittal  for  offence  it- 

•clf xx. 

AssEMnLT,  to  consist  of  128  menaben    . . .  i. 
offieen  o4  enumerated'. l 
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eoiitm^Btexpeii8esof,how  Daid...  i.  161 

appoitiooment  of  members  ofV i.  161 

utf  tole  power  of  impeaching  ciyU  offi- 

ceri  .......  I.  166 

fMmlHnqff  how  chosen  and  fi>r  what  term 

I.  !(«,  127, 152 
being  justices  of  the  peace,  not  obKged 

to  act 11.  226 

their  powers,  duties  and  priyileges.  i.  168 

their  compensation. i.  161 

[See  Legiilature.] 
speaker  q^  to  be  a  commissioner  of  the  hmd- 

omoe I.  lis 

with  president  of  the  senate,  to  decide 
OB  treasiirer's  security x.  177 

A.esxssMB2rr  qf  taxes i.  997 

property  liable  to 1.887 

phee  an  which  to  be  made x.  889 

how  made x.  890 

how  eqoalized,  and  rolls  how  correct- 
ed  , ^ I.  895 

on  incoTDorated  compaiies i.  414 

on  state  lands,  to  be  paid  oot  of  treasn* 

ly. I.  209 

for  oig^way  labor x.  605 

'    fif  damagts,  in  suits  at  kw 11.  866 

notice  thereof,  when  and  how  giyen  xi.  857 

what  evidence  to  be  produced 11.  857 

when  made,  though  there  be  general 

counts 11,  387 

lost  contracts  proyided  for ix.  367 

clerk's  report,  and  proceedings  there- 
on   XI.  857 

In  suits  on  bail  bonds xx.  868 

JUMtuon,  how  many  to  be  chosen  in  each 

town I.  840 

bow  chosen x.  848 

muifcers  not  obli^  to  serre as.- x.  347 

meir  compensation x.  866 

to  be  ftnee  Tiewers,  by  rirtue  of  their  offi- 
ces  X.  840 

■amea  ol^  to  be  retained  to  board  of  snper- 

Tiflora : X.  419 

their  duties  under  tax  law x.  9dCi 

flieir  duties  in  regard  to  taxes  on  do^. . .  i.  708 
liow  to  assess  certain  lands  sold  by  smte .  i.  207 

lobe  inspectors  of  elections x.  129 

fhehr  duty  as  such r.  181  to  189 

&atj  o^  m  relation  to  militia  uid  coinmuta-        | 

tionnnes x.  817 

to  be  reported  to  comptroller,  if  guilty  of 

n^ect x.  419 

duty  of,  in  correcting  returns x.  420 

peiiUty  for  neglect  of  duty i.  894, 421 

m  Kings  county,  their  duty i.  421 

jAmtty  what  to  be  so  deemed,  and  to  go  to 

executoiaoradministraton  .......  11.    82 

what  not  to  be  assets 11. 

certain  articles,  in  certain  cases,  not  be  as- 

acts XI.    88 

effect  of,  in  regard  to  jurisdiction  of  tmro- 

gate XX.    78 

how  to  be  appiaiaed  and  iuTentoried  11.  82  to  86 

new  assets  to  be  appraised,  &c ix.    86 

liow  to  be  applied  to  payment  of  debts  and 

legacies xi.    86 

want  of,  when  pleaded  by  executor  or  ad- 

ministiator 11.    88 

executors,  &c,  when  ;iot  liable  for ix.    89 

how  accounted  for  and  distributed,  ii.  91  to  99 
leceiFed  by  next  of  kin  and  legatees,  how 

reccTCffed 11.  451 

•Assignees  of  insolrent  or  imprisoned  debtors, 

when  appointed,  &c 11.  21, 27, 80, 82 

what  to  Test  in  them xx«  21, 27, 80, 82 

powers  and  duties  €i,  in  certain  cases  ...  xx.  88 
proceedings  when  they  refuse  to  sign  certifi- 
cate of  assigimient II.    88 

when  not  to  be  held  to  bail 11.  848 


^sfgncet. 

•et-oflsby n.  485^  855 

[See  aUo  TVuslces  and  J»aignee$.} 

AssioRMKHT  of  interest  in  land^  to  be  in  wri- 
ting  Ti.  184 

<tr  real  or  pergonal  property,  made  to  hin- 
der or  defraud  creditors,  Totd II.  187 

tf  mortgages,  effect  of  the  recording  tberof 

of  goods  and  dtattels,  when  deemed  firaudu- 

lent II.  185,186 

of  estate  of  insolvent  or  trnprisoncfl  Mlort, 
when  to  be  made  and  how  . .  11.  21, 26, 30, 82 

its  effect IX.  21,27,80,82 

toberecorded »..  n.  21,  88 

new  assignment  when  to  be  directed  it.    89 
(^indentnares  of  foreign  emigrants,  when  al- 
lowed   XX.  156 

of  apprenticeship  when  allowed  by  ex- 

qfpaiU  bond ix.  840 

oflimUbond ..* xx.  486 

of  state  mortgages,  when  to  be  made  Mr 

comptroller x.  176 

of  effects  of  limited  partner^^,  when  roid 

m   'Wax 
(if  dower i.743,ti.488 

Assistant  justices  in  New-Tork, 

[See  Neuf-York,  city  qf.} 
Assistant  register  in  chancery, 

[See  Chancery,  court  qf.} 

Assistant  state^sealers,  who  to  be  v 1.  100 

their  powers  and  duties i.  609to611 

Assistants  and  dqmties,  whei^  and  by  whom 

to  be  appointed x.  116 

their  powers i.  117 

to  take  oath  of  office i.  120 

Associations  for  banking  purposes  prohibit- 
ed, unless  authorised  fy  law I.  712 

notes  to,  Toid j.  712 

penalties  for  becoming  members  of  such  as- 
sociation, &c , /. , , .  I.  712 

foreign,  not  to  make  contracts  of  insurance 
as  to  property  in  this  state i.  714 

in  other  states,  making  insurances  in  this 
state,  their  agents  to  pay  premium  . .  i.  714 

and  to  gire bonds i:  714 

penalties  for  omission x.  715 

^sttfRpsit,  aotioDt  of,  to  be  brought  within  six 

y««"..-i n.  296 

proceedingsm  xx.  346 

Aiheneums,  of  Philadelphia,  Boston,  New- 
York  and  Albany,  kws  of  state  to  be  fiu> 

nishedto |.  iffj 

Attachments  against  absconding,  concealed  and 

non-resident  debtors ,11.     1 

[See  Absconding,  concealed  and  nonrresidsni 

debtors.} 

against  debtors  confined  for  crimes n.    14 

when  and  by  whom  application  to  be 

made , ii»    15 

trustees  when  to  be  appointed,  their  pow- 
ers and  duties ix.    16 

against  foreign  corporations xi.  460 

against  witness  not  attending  circuits. .  11.  54(1 
against  witnesses  or  parties,  when  issued  by 

surrogates n.  221, 222 

when  by  justices  of  the  peace 11.  241 

against  shniffs,  &c.  for  not  patting  in  bail 

XT. 

against  sAcri^for  not  returning  wanrants  is- 
sued by  county  treasurer  or  by  comp- 
troller   If.  665 

as  for  contempts  in  civil  cases ix.  684 

what  courts  and  in  what  cases,  to  issue,  ix.  685 
proceedings  on,  not  to  be  stayed  by  any  su- 
preme court  commissioner 11.  280 

to  enforce  awards h.  544 

suits  by,  in  justices  courts xi.  227, 280 
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702 

400 


276 


proeeedtngi  thereon ii.  230  to<832 

[See  ConiempU  proceedingt  a»for.} 
AUempU  to  eomnut  crimee,  may  be  conne- 
tion  for,  on  indict  ment  for  iin  offence  .  ii.  702 

ponisbment  for  in  different  caBei ii.  606 

not  to  be  punished  when  offence  wm  com- 
mitted  II. 

nor  where  former  acquittal  on  charge  for  of- 

fenoe ti. 

^Uleiulaacc  of  witnesses,  hnw  com}ie]Ied  . .  ti. 
[See  Evidence  and  ll'xtntitcs.'^ 

Attorrkt,  parties  may  appear  by,  in  civil 

suits  . « II- 

defendant  may  appear  by,  in  trials  for  mis- 
demeanors   II-  734 

for  Oneida  Indians,  to  be  appointed i.  100 

how,  and  for  what  time i.  115 

for  Stockbridge  and  Brothertown  Indians, 
[See  vol.  III.  act  of  1829.] 

letters  qf,  need  not  be  recofded i.  762 

b«t  when  proved  or  acknowledged  may 

be r 1.762 

effect  thereof  when  proved,  &c.  or  record- 
ed    1.762 

if  recorded,  revocation  thereof  must  also 

be  recorded i.  763 

warranU  qf,  abolished,  except  in  special 

cases  •••• • 'I-  351 

uUtonMy-f  AMTo/,  to  be  appointed i.    96 

how,  and  tenure  of  office i.  104 

when  and  before  whom  to  qualify,  and  where 

oathtobefiled i. 

resignation  of,  how  made i. 

his  general  powers  and  duties x. 

to  attend  legislature,  and  to  report i- 

his  office,  vi^cre  to  be  kept i. 

his  salary >• 

allowance  to,  for  clerk  hire x- 

his  fees  tnd  disbursements xx. 

to  be  a  commissioner  of  land-office x. 

and  of  canal  fund | i. 

a  trustee  of  state  library: x.  114 

may  administer  oath  of  office  tft^rtain  offi- 
cers  '^' '•  119 

may  search  public  offices  and  require  copies, 

&c.  gratis II-  650 

to  be  notmed  by  governor  of  certain  suits  x.  164 

counsel  to  assist,  when  employed x.  165 

certain  accounts,  when  to  be  delivered  to 

him X.  173 

may,  with  the  comptroller,  release  lands 

from  state  judgments i.  186 

and  pay  off  incumbrances x.  186 

nay  acknowledge  satisCaiction  of  judgments 

I.  186 

to  condnet  suits  under  canal  kws x.  195 

when  and  how  to  make  partition x.  207 

when  petition  for  partition  may  be  served  on 

him,  &c II.  882 

to  foreclose  state  mortgages i.  211 

to  bring  ejectments  for  recoyery  of  cscheat- 

^edlonds 1.282 

to  report  recoreries  of  such  lands i.  283 

to  sue  for  and  recover  forfeited  estates  . .  i.  284 

exempt  firom  militia  dutj i.  285 

to  collect  certain  penaltiei  and  fines  impos- 
ed by  courts  martial x.  316 

when  to  prosecute  sheriff  And  his  sureties  x.  401 

when  county  treasurers i.  4(M,  xt.  133 

when  corporations  for  taxes x.  415,  418 

when  inspectoiv  of  produce i . . .  i.  673 

lands  purchased  by  nim  for  state,  how  to  be 

notice  to,  in  coses  of  intestacy xi.  76,  183 

may  file  bill  in  chancery  against  corpora- 
tions to  restrain  usurpation,  &c xx.  462 

ib.  for  injunction  and  receirer xi.  464 

his  powers,  &c.  in  respect  to  writs  of  habt- 
at  oorfm xi.  669,  578, 659 


119 

121 
179 
187 
188 
190 
191 
649 
113 
118 


.Afonuy-ggnera/, 
his  powers,  &c.  in  respect  to  writs  of  scire 

fatioM  to  repeal  letters  patent  ...  xx.  578, 
ib.  to  infoimations  in  the  Datum  of  a  qmo 

warranto n. 

writs  of  error  by,  in  civil  cases xi. 

ib.  as  to  convicts  under  sentence  of  death  ii. 
ib.  as  to  certioraris  from  courts  of  tpedal 

te»tiont u* 

may  visit  state  prisons  at  pleasure n. 

[See  also  vol.  xii.  acts  of  1829.]] 

AUomieti  toliciton  and  eounstUon,  their 

number  unlimited i. 

how  appointed i.  108,  109,  ii. 

their  oath  of  office x.  I2U»  ii. 

may  be  removed  and  how i. 

sheriffs,  &c.  not  to  act  as i. 

judges  not  to  practice  as n. 

not  to  be  partners  of  judges u. 

who  may  appear  by u. 

on  death  ot,  notice  to  appoint,  &c ii. 

to  subscribe  process  issued  by  them  . . .  n. 

penalty  for  deceit  or  collusion n. 

for  wilful  delay  or  extortion  ...  ii. 

for  leudin^  name,  &c u. 

not  to  buy  rights  m  action  for  purpose  of  su- 
ing thereon .' ii. 

not  to  lend  money  to  procure  suits,  &e. .  ii. 
Tiolation  of  these  provisions,  may  be  set  up 

as  defence,  &c ii. 

may  be  compelled  to  testi^,  &c n. 

proceedings  upon  such  demnce ....  ii.  288^ 
when  attomies  may  acknowledge  satis&c- 

tion  of  judgments u. 

effect  of  such  acknovriedgment n. 

liability  of,  for  costs,  when  no  security,  n. 
not  allowed  for  attending  as  witness)^. .  ix. 

fees  of,  on  writs  of  error '. . . .  ix. 

in  supreme  court n. 

in  common  pleas n. 

AttonUu,  dUtrieiy    (See  DislHef  ollonues.] 

Attornment  by  tenant,  of  lands,  occupied  by 

him,  not  necessary  to  validity  of  gra«C  i. 

to  a  stranger,  Toid,  except  in  certain  cases  i. 


718 
7GB 


169 
KB 


275 
376 
2B7 
23S 


651 
621 


744 


Auburn,  state  prison  at u. 

under  whose  care  to  be i. 

inspectors  of,  their  number i. 

how  appointed,  &c i.  114^ 

'    special  provisions  mpUcable  to u. 

mOitory  eom])any,  for  its  protection  . .  xi. 

fire  company  in  its  vicimty u. 

[See  state  prisons  and  also  vol.  in.] 
village  qff  inspector  of  sole  leather  to  be  s^ 

pomtedfor i. 

how  and  for  what  term x.  114^ 

bank  qf,  certain  monies  to  be  deposited  ib  i. 

Auetiomers,  their  number x. 

how  to  be  appointed,  &c i.  114, 

sales  by,  regulated i. 

their  powers  and  duties i. 

duties  to  be  paid  by i. 

to  give  bonds  and  how i. 

penalties  for  violating  law.  x.  CBN),  631,  682, 

their  conmiissions i. 

to  make  memorandum  of  soles i. 

to  account  ouarteriy,  &c i. 

how  proceeded  against  in  cose  of  neglcet, 

&c 1. 

laws  ielatin|[  to,  to  be  sent  them i. 

their  duties  m  regard  to  unchumed  artxelM 

sold  under  inspection  laws i. 

misdemeanor  for  not  making  certein  reposts 

IX. 

^tidtons,  sales  by,  regulated i. 

duties  upon i. 

what  exempt  from  duties  ....  t. 
.       [See  Auctioneers.} 
Auditors  of  town  accounts,  who  to  be  ... .  r. 
their  duties x. 


lU 
771 
771 
778 


115 


98 
115 
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eommltiioiien  of  highways  to  aeeount  to 

them I.  6Q2 

tlf  0  orenecri  of  poor i.  627 

to  report  apoa  aeoontt  of  tmttees  of  gospel 

and  school  lots x.  498 

.jAuihority  eonferrod  by  law,  to  be  executed  by 

maionty  of  persons  aathorised ii.  566 

•Aoowrua  md  copiizanca,  of  title  to  real  es- 
tate, limitations  upon u.  293 

recitinc  itatntes  in ii.  868 

AMoenrdi  by  arbitraton,  how  made  and  aothen- 

ticated ii.  542 

confirming,  vacating  and  amending  ....  xx.  542 
enforcing,  when  for  specific  acts ix.  544 

BAIL,  exeesslFe,  not  to  be  reijnired, x.    ^ 

not  to  be  required  on  capuu^  unless  true 

cause  of  action  be  expressed n.  348 

may  be  required,  as  of  course,  in  certain  ac^ 

tions '. XI.  848 

in  other  cases  may  be  ordered  by  a  judge  ix.  348 
heirs,  executors,  vusteee,  &c.  not  to  be  hdd 

to,  except  in  ceitain  cases ix.  848, 448 

canal  commissioners,  &c.  not  to  be  held  to, 

in  certain  suits x.  224 

how  taken  in  certain  actions  under  law  rela- 

tire  to  salt  spring! x.  278 

writ  requiring,  now  to  be  executed  ....  xi.  848 
cxeeutionj  in  causes  requiring,  when  to  if- 

ane  againit  defendaq^'i  body xx.  868 

bandf  its  contents  and  eifect xx.  84S 

bail  in,  nuy  sunender  their  principal,  and 
he  may  •urrender  himselT 


XX.  8S2 

assignment  of  bond  and  proceedings  there- 
on   XX.  849,  868 

damagei  in  suits  thereon  when  and  how 

to  be  assessed xi.  868 

when  writ  of  inquiry  to  issue xx.  858 

bail  how  reliered  aner  suit  brought . .  xx.  880 
mpecieUt  when  and  how  plaintiff  nuy  proceed, 

xfnotputin ii.  849,860 

when  sheriff  may  put  in,  and  consequences 

thereof... xx.  849,850 

ackxiowledgment  thereof,  how  and  by 

•whom  taken xx.  880 

lise  for  takiqc  acknowledgment  of ... .  xx.  687 
proceedings  by  to  effect  surrender  of  prin- 

cipd XX.  881 

not  to  be  sued,  until  after  execution  against 

principal ix.  882 

aheriff's  duty  on  such  executions  ....  xx.  882 
if  sued  may  plead  certain  xnatten  in  bar 

u.  882 
how  lelieTed  on  death  of  defendant . .  ii.  883 
sdrefaeiaa  agaiiut,  to  be  personally  senr- 

ed XI.  883 

far  jail  lii>ertie$,  when  and  how  to  be  taken, 

Itc... II.  438  to  487 

[See  Jail  liberUet,'] 
BttUmg  nrisoBCrs,  before  indictment,  by  what 

officers XI.  710 

when  by-eourt  of  oyer  and  teiminer  . .  xi.  710 
when  by  court  of  general  sessions  ...  xi.  710 
after  indictment,  by  \iiiat  officers  and  courts 

II.  728 
recognizances  when  to  be  filed  . .  ii.  729 
fiottor,  interest  of  in  goods  pledged  may  be 

sold  under  execution ii.  866 

Ballot,  election  of  officers  by,  regulated  i.  188, 

137,848 
6oxcf ,  regulations  conoeming i.  185 

Bandt  qf  wnmeiau,  how  organised i.  296 

Banking  atBocUUionii  un/outhorited  by  law, 

INTohibxted i . . . .  i.  712 

certain  notes,  &c.  to,  declared  Toid    . . .  x.  712 
BAinaiupTcns,  frauduUnt^  by  corporations, 
proTisions  to  prerent. ...........  x.  589, 601 

powers  of  the  court  of  chancery,  in  respect 
to : 4&to466 


Baitxs,  monies  reeeiyed  by  stato  tresktfrer  xn 

what  banks  to  be  deposited x.  177 

for  deposit  of  canal  tous,  to  be  designate 

by  caiud  board i.  287 

duredon  cf,  on  the  part  of  the  state,  to  be 

appointed x.  100 

how,  and  for  what  tenn,  &c.. . .  x.  114,  115 
HIU  eff  under  one  dollar,  not  to  be  circulat- 
ed   , I,  718 

nor  if  payable  otherwise  tbam  in  money  x.  718 
purpcfftmg  to  be  receirable  for  deots, 

deemea  j^romissory  notes i.  718 

may  be  levied  on  under  execution  and 

sold XI.  866 

[See  Cof^poro/ions,  monUd,  and  also  yol.  lu.] 

Bankt  pnUnded,  passin|[  notes  of xx.  077 

Banking  powen,  not  to  be  exercised  by  per- 
sons or  associations  not  authorised  by 

hw I.  712 

penalties  dierefor i*  712 

Bargain  and  so/e,  deeds  of  may  be  used,  and 
shall  be  deemed  gruits i. 

Bastards,  who  to  be  deemed  . . . . , ^  I.  641 

to  be  supported  by  father  or  mother  ....  x.  642 
and  in  their  demult  or  inability  by  countj" 

or  town    I.  642 

not  entitled  to  inherit  imder  law  of  descents 

1.764 
dying  intestate,  inheritance  to  desceiul  to 

mother i.  758 

or  if  she  be  dead,  to  her  relatiyes  . . .  x.  768 
faihen  qf,  proceedings  to  ascertain,  how  in- 
stituted and  conducted ,. . .  x.  642 

duty  of  superintendents  and  overseers  of 

the  poor i.  648 

powers,  &c.  of  justices  of  the  peace. . .  x.  642 
warrant  against  iather  when  to  issue. .  i.  642 
when  fiither  out  of  county  wunmt  to  be 

endorsed,  &c i.  648 

proceedings  thereupon i.  643, 644 

justice  not  liable  for  endorsing x.  666 

if  father  be  brought  before  justice,  he  to 

associate  another  tHth  lum x  644 

their  duties  and  powers i.  644  to  647 

proceedings  if  justice  issuing  warrant  be 

absent  &c x.  666 

appeals  firom  determination  of  justices  al- 
lowed to  general  sessions x.  647 

proceedings  thereupon « i.  647 

powers  and  duties  of  general  sessions 

on  hearing i.  648,660 

Ci>sts  on  appeal,  how  awarded  and  col- 
lected  I.  649 

persoiM  imprisoned  under  law  relative  to 
bastaxtis.  not  entitled  to  discharge  un- 
der insolvent  act ...  .1 i.  661 

bonds  fof  ajppearMDce  at  general  sessions, 

how  disposed  of i.  661 

proceedings  thereon  when  forfeited  .  i.  651 
giving  of  bond  for  support  of  bastard,  &c. 
not  to  prevent  actions  for  expense  of  i.  651 
when  such  action  may  be  brought  against 

executors,  &c i. 

proeeediiiffs  when  fiither  and  moti^r  ab- 
scond  I. 

in  New-Tock  compromises  may  be  made 

with I. 

moihir  of,  how  compelled  to  disclose  name 

ofmther i. 

when  and  how  compelled  to  suppoit  bas- 
tard  I.  646 

proceedinn  against  in  general  sessions  x.  649 
and  her  dwd,  when  to  be  supported  as  pau- 
pers, and  how i.  668, 648 

not  to  be  removed  from  one  town  or  coun- 
ty to  another,  without  her  eoDsent  i.  668 
when  removed  to  county  poor  house...  x.  665 
oosrseers  and  §uperintaUeni$  qf  the  poott 
to  provide  for  Mother  and  ehild  . .  x. 
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Bmitmnk;  OMrncrt.  fe.  qftuptwr^ 

Umut  powen  una  mm  in  ratpcct  to.  i.  642, 
*^  «82to665 

pemJtyforiMgleetofdiity i.  666 

moniei  neortnd  bj  oT«n««n  from  i»- 

ther,  how  applied,  Ito i.  664 

$itUimtnt  o^,  dijpatet  conooning  how  do* 

temmed i.  664 

procoodingB  when  chargeable  to  aiMrther 

town x> 

mode  of  aacenaining  siim  to  be  allowed 

for  f  vpport  of x« 

penaltj  on  conitaUe,  Ite.  for  neglecting  to 

delirer  over  bonds i< 

BolOMO,  viUa$e  «/,  inapeetor  of  sole  leather, 

to  be  appointed  for i.    99 

BiA,  (RenMelaer  eoanty,)  infpeeton  of  lun- 

ber  at  Albany,  maT  inspect  at i.  667 

BatMom  otwrii  mm  iiai,  how  appointed  and 

ovgniaed.. x.  808 

thair  powers,  duties  and  proceedings  i.  809, 810 

appeals  from  their  sentences i>  810 

Ummm  Jhonsat,  convictioB  o^  to  forfeit  lease 

II.  702 
JMlo^9  UUmd,  ceded  to  United  States  . .  i.    <r7 

Bnnr  avd  pons,  inspection  of......  i.  641,670 

jn^don  ^  nninber  limited i.  99 

hoijr  appointed  and  tenore  of  offices  x.  114, 116 

their  powers  and  dnties i<  641, 070 

Bcgnrs  md  vamn$i,  who  to  be  deemed  i .  632 

tope  taken  before  magistrates i.  682 

powers  and  dqtios  of  magistrates, i. 

whin  to  be  sent  to  county  pooHionae....  i. 

whep  to  county  jail x> 

children  begging,  to  be  sent  to  pooi^hoose, 

and  may  be  bound  out x.  683 

Btttittg  md  gaming,  declared  unlawful . . .  i.  662 

poptQiots  on  account  of  wages,  Toid  ....  i.  662 

meoey  or  property  wagered,  may  be  reco- 

Tered  of  stakehomer  or  winner ...  x. 

insnnnces  and  contracts  on  bottomry, 

and  respondentia,  excepted - 1. 

cfaapttng  A  games,  a  misdemeanor  ....  i. 
winner  to  ftifeit  ixFe  times  yalne  won.  x. 
winning  or  losing  $26  within  24  hours,  a 

ipisdameanor. ' i. 

persons  losing  $26  at  any  sitting,  may  re- 

ooreritbMk x. 

when  sued  for  by  OTcrsoers  of  poor. . .  i.  668 
•epurities  for  monies  lost.  &c.  void. . .  x.  668 
when  to  enure  to  heir  of  grantor,  Itc.  t.  9S8 
persons  betting,  playing,  «c  competent 

witnesses  against  others i.  668 

when  and  how  such  witnesses  may  be  dis- 
charged from  penalties ^i.  664 

aiay  be  pon^lled  to  answer  bills  of  dis- 

C<rreiT I.  664 

^  pffeet  of  answer x-  664 

OkCipgfor  bets  prohibited i>  672 

on  hpiM  races,  declared  a  misdemeanor,  x.  &72 

Bigm^kMAO^ ii.  199 

punishment  of ii.  688 

BiU  m  €hanceryt  [See  Court  qfckanecry.} 
JBtf/  iffpartiewan,  may  be  ordered  in  actions 

relaidng  to  real  property it.  341 

AU  of  rights I.    92 

Bills  ov  pxcbahob  and  pnoMissonr  iroTss, 
ellect  of  promissoiy  cotes  payable  to  order 

or  bearer >•  768 

•apM  ellect  giren  to  notes  signed  by  agent 

r.  798 
whan  actions  by  payees,  endorsees  and  hold- 
ers to  be  maintained i.  768 

effbet  of  notes  payable  to  order  of  fictitious 

person i.  768 

PCS,  to  be  in  writing l  768 

to  bind,  if  on  sepante  paper  ....  i.  768 
iditional  promise  to  acpept,  when  to 

be  deemed  an  acceptance i.  768 

riu^  bo  required  to  be  written  on  bill .  i.  768 


flcctpfflfifr, 
rphmalfto  be  daempd  nfanl  to  ppcoC  i.  TtB 
earing  of  ri|^ts  to  daiw^as  in  finror  of  ect- 

tain  drawers  of  bills ultB 

destruction  of  bill,  &c.  deemod  accoft- 

§BCo • ........•>•  !•  789 

in  case  of  pestilence,  registry  of  inhphit- 

ants  in  New-York  to  be  kept,  ftc. ..  x.  189 
bills  and  notes  how  presented,  te.  during 

oontinuance thereof l  IV 

damagei,  niM  of  on  protest  for  aott-fo^ 

ment  of  bills  of  ezBhange 1.778 

to  be  in  lieu  of  interest,  &c.  to  tunepf  m^ 

tice  of  non-payment i.  719 

but  holder  may  reoorer  interest  uponpK- 

gregste  of  principal  and  damagea  • . .  i.  719 
on  protest  of  biQ  for  noD-aeeeptaiaep  . .  i.  711 
tobere^oreredbypurchaaersoidy ...  1.711 
if  bill  be  payable  m  money  of  U.  S.  iptp  of 

ezchan^  not  to  be  regarded l  771 

if  in  foreign  currency,  amount  duo  to  dp* 

pend  on  rate  of  exchange s.771 

giren  upon  usurious  oontraet,  roid 1. 172 

exoept  in  hands  of  endorsee  or  bolder 

without  notice i.  718 

not  to  be  issued  for  less  than  one  dottpr,  bj 

banks i.  8K 

issued  by  monied  coipondions,  not  witbip 

statute  of  limitationa n.  W 

B;«#iN»nt,  ceded  to  United  Statea f.   « 

BoSriofhtalth i.  A 

[See  Public  hetOlkJl 

olregents l  4M 

[See  CMmiiy.] 

of  superriaors •  i. 

[See  Aipcroisoip.l 
BoaU,  upduly  lading  to  endanger  lifis,  fcc  a. 
[See  CmaU  amd  vessels.] 

Amd  qj^Scuu,  when  to  be  filed i. 

ifpotfiledpoticetobegiran l 

proceedipgs  tinnnnop l 

p^uXtj  for  acting  without  filing i.  IS 

how  lopg  to  be  dscpied  in  fiwoe 1. 121 

if  judgment  be  recorered  for  breneh  o^  g^- 
remor  may  declare  oflice  mcapt ...  i.  12B 

JBomtt  i^thaiffky  aotiops  upon n.  416 

of  surrogates,  actions  upon «...  n.  499 

of  rcffister  in  chancery,  actions  op ii.  419 

of  cwrks  in  chancery,  actions  op ti.  439 

of  cierk  of  New- Yoiv,  actions  op n.  419 

of  *iM-«hai«  of  cities,  actions  on u.  491 

JBPPfis /or  paummt  of  wmrff^  ppynMspl  msj 

be  pleaded  in  action  thereon n. 

sum  due  thereon,  may  be  paid  after  auit  n. 

may  be  set  off ri.  294, 

if  condition  be  for  payment  of  $50  or  lcea» 
actions  of  corenant  may  bo  broug|it  in 

justices*  court n. 

for  pefforwumee  of  eovemantt,  proooedipgB 

thereon  regulated n. 

required  6y  law,  when  suflicieut  in  fotn  n. 
when  and  howamended n. 

Books  aitd  papers,  officers  reaored  or  going 

oot  of  office,  to  delirer  to  their  sueccp- 

sors I.  BM 

proceedings  to  copipel  their  delirery..  i. 

when  party  to  be  committed  to  fail  —  i 

search  warnrnt  therefor,  when  to  oe  iasned, 

and  proceedings  thereon i. 

the  like  prorisions  as  to  certain  tovp  oSt- 

cars * x.  896s 

the  like  as  to  agents,  collectors,  Itc  caa- 

ployed  on  camds i. 

promteUon  and  dUeovoy  thereof  nany  be 

compelled  by  supreme  court n. 

proceedings  to  obtain  order  therefor. .  ix.  199 
in  what  cases  and  by  whom  such  order 

may  be  raoated n. 

proceedings  may  be  stayed,  until  osdcr  be 

obeyed n. 
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oUmt mcttt  tQenlbfce  ditcovery  ....  ii.  200 

limitation  of  power  of  conit ii.  200 

papen,  Ito.  piodneod  on  older,  bow  fur 
erideneo ii.  200 

.BaUomry,  eontmots  of,  exeejpted  from  kw 

minat  betting  and  guniog i.  082 

and  from  oeitam  proyiiiona  of  the  -law 
againat  frandoknt  conTejancea  ....  ii.  136 

JtotmrfoHit  of  tiie  state  deecribed i.    61 

monomenta  of,  malieiooaly  iiguiag . .  ix.  6BS 

altennf  BUtfks  of n.  605 

cnttiBg  down  treei  eontainiiicmaiiki  of  a.  6B6 
of  eoan^,  offeneet  oonunitted  near,  where 

tried IX.  727 

Mnmeh  pilots,  for  port  of  New-York,  to  be  ap- 
pointed  X.    96 

how,  and  for  what  term x.  114,116 

Mrtaking  dwelling  hovf  e  in  night  Hme  ...  u.  668 

with  intent  to  eoomiit  crime u.  668 

in  tile  day  time ii.  666 

an  inner  door ii.  668,669 

oat  of  a  hoQie ii.  669 


BmnsjiT,  at  electioaa,  a  miadeaManor . 


..  I. 

X. 


149 
149 

682 


180 

416 
601 

602 
602 


624 
624 
625 


t^  public  offi€er9^  jvdget,  Ite xx. 

aeeeptiiig  bribe xi.  6B2, 

of  jarora,  nfereea  and  arbitraton ii. 

flktonej-genend  to  attend  certain  trials 
for , . . .    x. 

Bridlge  companUtt  whose  income  does  not  ex- 
ceed 5  per  cent,  exempt  from  taxation  i. 
Artd(gcs,  OHO/ic,  to  be  under  care  of  conmus- 

nonera  of  highways i. 

wlio  are  annnally  to  retnm  statement  of 

improvements  necessair  thereon  .  i. 

■ot  mora  than  32S0  annually  to  be  raised 

in  any  town  therefor i. 

b«t  superFison  may,  in  certain  eases,  or- 
der money  to  be  raised  in  county,  for 

that  purpose x. 

appeafallowed  from  sneh  older  .  i. 

profisxons  tor  their j;»resernition x. 

treble  damacea  for  ii^jnring  them i. 

across  eonOM,  when  to  be  erected,  Itc,..  x. 

how  kept  in  repair i. 

burning  them ii. 

maliciously  destroying xi. 

Angttdi<r«<nera^hpw  chosen x. 

appoint  tneir  staff  officera x. 

vacancies  in  office  of^  how  supplied x. 

[|ke  JMUilia  and  As  jwjfic  cf^cnee.] 

ArtngUMr  jmMr^  stolen  in  other  state,  kit.  xi. 
when  larceny  maT  be  charged  to  faaFC 

been  committea xx. 

fbrmercooTietion^&c.  tobeabar  ..  u.  698 

Bnkmgtt  nd/t  ot  prescribed x. 

cKCess  oTcr  such  mte,  may  be  recovered 

back  within  a  year x. 

after  year,  if  not  sued  by  party,  orerseers 

ofpoortosae x. 

peiaona  liable  to  be  sued,  may  be  compel- 

ledtodiscorer x. 

discovery  and  return  of  excess,  to  exono- 

rate  from  penalty »  i. 

Brofcsrs, regulations  concerning..... x. 

[See  Brokage.  and  Pai0ii6roiikeri.] 
J9lrooMaocn,  in  Snflolk  county,  electors  of  to 
elect  tmsteea i. 


162 


247 

247 
667 
696 
288 


698 

698 
698 
709 

709 

709 

709 

710 
709 


Bbooklyv,  vxllaos  or,  Jmet  under  health 

law  to  whom  to  be  paid,  ftc, x.  451 

>lsib  ot/ in,  to  be  inspected,  Itc i.  664 

by  inspector  of  New-Tork ,.  x.  666 

tnspMfor  of  sole  leather  to  be  appointed,  x.    99 
inspectors  ofeleeHoiu  in,  to  be  appointed  by 

trustees x.  129 

lniseccsitf,tobeaboanlofhealthfor...  x.  449 
their  powers  and  duties  as  such  board  i.  449 

to  461 


BtoiMyn,  (msftss  o/'^ 

violating  their  ordeia  a  miadeaBeanot.  i.  4H^ 

461 
vc9ss2s  sulistect  to  quanmtine  m  New^Toik, 
not  enter  village,  without  permit . . .  i.  449 

penalty  therefor i.  449 

Buy  be  ordered  to  be  removed  by  board  of 

liealth 1.469 

penidty  for  violating  order. x.  480 

fH^wUianM  to  report  patients i.  419 

penalty  for  not  reporting i.  4B0 

stofc  persons  when  to  be  reported  by  keepers 

of  boarding-houses i.  469 

when  not  to  enter  villMe x.  460 

penalties  for  violating  fiw i.  469 

[See  vol.  III.  acts  of  1829.] 
Brooms,  couatv  or, 

named. . : r. 

to  be  in  sixth  senate  district i. 

in  twenty^rst  congress  district. .  i. 

to  have  one  member  of  assemMy i. 

st^Mrrisors  of,  when  to  meet x. 

may  allow  bounties  for  killing  wdres  and 
panthers x.  708 

BnoTHKRTowir  Indiant,  superintendents  o^ 

to  be  appointed i.  100 

how  and  tor  what  term i.  114, 116 

jisaceauifarsqf,  how  to  be  Appointed,  &c.  x.  116 
[See  vol.  ixx.  act  of  1829.] 

Broihin  and  tiiten  of  intestate  and  their  de- 
scendants, when  and  in  what  shares  to  in- 
herit under  law  of  descents i.  761, 782 

of  &ther,  when  and  how  to  inherit x.  902 

of  mother,  when  and  how  to  inherit x.  76S 

other  rules  as  to  their  inheriting i.  788 

marriages  between,  declared  incestuous  and 

void u.  139 

Buffalo,  village  qf,  inspector  of  hops  to  be  ap- 
pointed for I.  100 

how  and  for  what  term i.  114^  116 

lands  at,  ceded  to  United  States r.    71 

Buildingt  fublie,  regulations  concerning. .  i.  SQ4 

Burglary,  m  flnt  degree n.  008 

in  second  degree ix.  668,069 

in  the  third  degree xx.  989 

mmishment  for  different  degrees  dT. .  xx.  609 
Airmng  inhabited  dwdling^honse  In  alglit 

time II.  667 

ib.  in  day  time ii.  60S 

other  buildings,  ships,  &c.  in  the  night 

time II.  697 

ib.indaytime tt.  667 

houses,  sttips^  &c.  insured  n.  667 

stacks  of  gram,  hay,  &c n.  697 

bridges,  toll  or  puhlie n.  697 

nain,  grass  growiiig ii.  607 

frnlt  trees,  fences,  «c u. 

Burymg  grounds,  not  to  be  affected  by  divi- 
sion of  town I.  ,__ 

but  to  belong  to  town  in  which  ritnated.  i.  809 
title  to  lots  used  as,  for  14  years,  vested  in 
town  .•..............•..■...■•.«      a  I 

Buahd, Handard,  defined '.\\,  i. 

[See  act  of  1829,  vol.  xix.] 

to  be  standard  of  heaped  measure x. 

how-made  and  heaped i.  606 

BiTTTBn  and  lardjirkins, 

to  be  weighed  and  branded...,, x.  67S 

how  to  be  taken  as  tare i.  674 

penaUiet  for  offering  firkin  not  staa^ed .  i.  674 

for  putting  on  frlse  mark i.  674 

how  recovered  and  implied . ...  i.  074 
Buying  bonds  and  other  things  in  action,  by 
attomies,  &c.  for  purpose  of  suit.  i»rolii<* 

bited ...rr ...;?1«.288 

consequences  thereof. n.  288 

pretended  rig)it  to  land,  &e , n.  691 


appoin' 


sunena 
itea  for. . 


court 
...I. 
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Cuf ALt,  detignitiM  thd  deteripUoi  of. . .  i.  fi7 
emUtmeU  for  coutraetoigor  wyiriag,  how 

to  be  exee«ted,  &e i. 

ngKktioM  cettMming  Mitkef  umI  propo- 

mIi  f^r  rack  «ODtnetf i. 

cxtni  aUowaneei  to  eootiaeton,  not  to  be 

nadevnlettaUowcdbyceiMlboerd.  i.  223 
meterialt  procured  under  contract,  ex- 
empt from  execution 1.  223 

coBtrecton  bow  paid i.  22i 

flfoMiaiitf  for  daiiMget,  when  and  bow  to 

apply I.  225 

^oceediogs  on  such  application. .....  z.  226 

[t^e  act  of  1829,  vol  in.] 
iMiTintioB  o(^  regohtions  concerning. . . .  r.  288 

r^;uwtions  and  penalties  conceming  their 

maintenance  and  protection i.  247, 250 

how  much  water  to  be  taken  into i.  251 

waate  weiri  and  gatea  how  constmcted.  i.  251 
definition  of  tenna  *< float"  and  "master"  i.  250 
water  pririlcgea  and  sale  of  aarplns  waten 

I.  280 
misceUaneoiu  proriaions  concerning ....  i.  249 
penalUe*  or  forfeiiuret,  how  sued  tor. . .  i.  260 
recorerj  ot,  not  a  hv  to  suits  for  dama> 

ges I.  261 

Canal  agenU,  toll  colleeton,  ^e.  discharg- 
ed from  employment,  to  delirer  proper- 
ty, books,  &c I.  249 

inroceedingft  to  compel  deliTery i.  249 

persons  owning  hyaranlic  wonu,  ftp.  not 

to  be  employed  as x.  260 

exempt  from  jurr  and  militia  dnty ....  t.  250 

Canai  appraucm  to  be  appointed x.    98 

how  and  for  what  term i.  114, 115 

not  to  act  when  interested i.  114 

their  general  powers  and  duties i.  225 

their  compensation i.  226 

duties  in  regard  to  surplus  waters x.  2S1 

[See  act  of  1929,  to),  iii.] 

Canal  hoard,  of  whom  to  consist i.  114 

their  general  powers  and  duties i.  229 

may  remit  forfeitures,  and  when i.  229 

powers  of,  as  to  surplus  waters  i.  229, 230, 231 
may  make  extra  aliowances  to  contractors, 

and  when i.  230 

applications  therefor,  how  to  be  made. . .  1.  230 
may  revoke  former  leases  granted  for  sur- 
plus waters x.  234 

[See  act  of  1829,  toL  hi.] 

Canal  boaU,  regulations  concerning  clearan- 
ces of  X.  237 

masten  of,  their  duty x.  238 

may  be  prohibited  from  naWgating  in  cer- 
tain cases I.  244 

liable  for  penalties i.  247 

but  not  to  be  detained  unless  bond  given  ii.  229 

penalty  and  condition  of  such  bond ix.  229 

canal  commissioners  and  members  of  canal 

board,  not  to  be  interested  in i.  250 

certain  prorisions  of  excise  law,  not  to  ap- 

plyto X.  682 

bnt  when  boat  remains  longer  than  one  hour 
at  any  place,  no  liquor  under  fire  gallons 

to  be  sold  on  board  ner i.  682 

penalty  for  so  selling,  how  sued  for,  &c.  'i.  682 

gaming,  &c.  in,j)rohibited i.  661 

penalties  therefor,  how  sued  for i<  661 

Canal  commUnonert,  number  limited i.    96 

how  to  be  appointed  and  tenure  of  office,  i.  118 

vacancies  in  office,  how  supplied x.  113 

their  oath  of  office,  with  whom  to  be  depo- 
sited  I.  119 

salary  of  acting  commissioners i.  191 

their  duties  in  regard  to  surplus  waters .  i.  231 
may  bring  writ  of  error  from  decisions  of 

supreme  court,  in  certain  cases i.  285 

their  duty  in  regard  to  collectois  of  tolls  i.  286 

fees  of,  in  certam  cases ii.  648 

[See  vol*  III.  acts  of  1829.] 


Carnal  eommamiu,  when  B«t  boMM  4om  Bai 
exceed  Sper  cent  exempt  tram  trnw/ttium  i.  41$ 

ClItAX.  rUHD, 

deaignatkm^and  descriptioa  ftereof . . .  i. 

admxnistration  thereoT x. 

charges  thereon «...».  t. 

lands  beloBgini:to,  how  disposed  of,  Ifcc  i.  219 

eommtsstonersofjwhctobe • i.  113 

their  powen  and  duties . . .  < ^ . .  i.  198 

may  prt^hibit  certain  boata  froaa  receiT* 

in^  elearaBcea,  fte • .  •  i.  211 

to  direct  proaecutiona  lor  penakiea  and 
forfatorea t.  299 

Canal  rqMdrt,  n^trinimdaUi  qf,  to  he  ap- 
pointed    I.    99 

how,  imd  for  what  t»m s.  114 

their  oaths  of  office,  where  to  be  filed . . .  i.  BO 

to  ^ve  bonds r. 

their  general  powen,  duties,  &c. . .  i.  SB, 

exempt  from  junr  and  militia  dnty i. 

Canal  Ml»,  coUeaort  <{^  to  be  s|^»ointed.  i. 

by  whom,  and  tenure  ofotSttt i.  114 

theiroathaefoffieevHiere  tobe  filed....  l  121 

to  give  bonds^ i.  2V 

their  general  powen,  duties,  fte  i.  226  to  247,  29 
may  distrain  and  sdl  property  to  psij  caaal 

tolls 1.  211 

proceedings  np<m  such  diatreasr^ulcted  u.  8B0 
exempt,  together  with  their  eleika,  from 

serving  onjuries  and  militia  duty i. 

duty  of,  on  £&ie  and  Oswego  canals,  in  re- 
gard to  boats  having  loose  salt  on  board  i.  275 

Cancelling  of  mortgages i.  7S$ 

Canvai9  qfvotu r.  137, 189^  142 

[See  EleeHona.} 
Ctqtiat  ad  reapmdendum,  penonal  actiona 

may  be  commenced  by ii.  9Q 

if  defendant's  name  be  onknown,  fictxtkma 

name  may  be  inserted u.  90 

mode  of  serving ii.  *"" 

proceedings  on,  not  to  be  stayed  1^  any  an- 

preme  court  commissioner n. 

Capitol y  name  to  be  retained t.  214 

custody  and  care  of,  to  be  vested  in.  corpo- 
ration of  Albany «. .  i.  214 

[Varied  by  act  of  1829.    See  vol.  zii.] 
CarrierBt  embezzlement  by,  of  effi»cts  not  ae- 

paratcd n. 

Cose,  actions  bf,  when  to  lie ii. 

within  what  time  to  be  broog^. .  i.  98 
Catskill,  viUagB  of,  supreme  court  commia- 

sioner  to  be  appointed  for i.    88 

inspector  of  sole-leather  to  be  appoSated 

for I.    9^ 

how,  and  tennre  of  office i.  114,115 

part  of,  to  be  a  permanent  aehool  district  i.  495 
aehool  monies  therein,  how  distributed  and 

applied x.  48 

Co^torouffus,  eoun^  <»f,  named x.    83 

in  eightn  senate  district x.    84 

in  twenty-eighth  congress  district r.    86 

to  have  one  member  of  assembly x   158 

tuperviaorw  qf,  when  and  where  to  meet  r.  866 
may  allow  bounty  for  deatmctiosi  of 

wolves  and  panthen x.  798 

supreme  court  commissioner  to  be  m^ 

points  for r.    96 

Cattle,  maliciously  maiming xx.  696 

maliciously  killing xx.  895 

emcltv  to n.  696 

CattU  doing  aamage,  distraining ii.  517 

[See  iKs(ratmng  eattU  doing  doaug*.] 

Cayuga,  ^ottn^  of,  named i.    83 

in  seventh  senato  district i.    64 

tocoll^>ose  twenty^DWih  coograsa  diatrict 

I.   98 

to  have  four  membera  of  assembly x.  U2 

supenrison  of,  when  and  where  to  meet.  x.  899 
certain  actions  for  eseheated  laoda,  aoay  he 
tried  in * r.  989 
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C^iyM^  OMd  Bmica  uauU,  mined  and  d«iigr 

■sited..... !• 

Cemetery i-  339, 

Cemnu  of  iohabitants  of  itate,  wbm  uid  how 

to  be  retained i. 

CerUfieaU^ o(  appointment  of  eonuniasioiien 

of  deeds i.  UO, 

of  boards  of  eanrassers i.  IIS,  140, 

«f  eomptroilerin  certain  cases,  how  far  eyl- 

denee  . .« J* 

when  allowed  to  be  recorded . . .  x.  175, 

of  oAcer  taking  proof,.  &c.  of  deeds i. 

'  of  officer,  that  papers  cannot  be  found,  how 
fiur  evidence u* 

CxftTioRARX,  certain  judges  not  to  sit  on  hear- 
ingof "• 

to  remove  pioccedings  acainst  a6seon«ftng, 
wneealed'Uad  nonrrendent  dehtort. . .  ii. 

Bowers  of  supreme  court  thereon ii. 

BOW  allowed  and  effect  thereof. ii. 

Iionds  to  be  given  in  different  cases  ii.  603, 

aotum  to  wnt,  judgment,  and  cost's  ....  ix. 

<o  courts  of  common  pleas  on  decisions  con- 
cerning warrsnts  against  absconding;  dthU 
4>r8,  and  also  against  mtoivent  and  trnprr- 
Moned  debtors ii.  49, 

ttot  to  stay  proceedings  unless  specially  di- 
rected   ; IX, 

to  remove  justices*  judgments  to  court  of 
common  pleas xx. 

proceedings  thereon xi« 

return  to,  when  justice  is  dead,  out  of  office, 
insane,  &c ., "•  271, 

Co  remove  causes  before  trial,  from  coaomon 
pleas  and  mayor's  courts ii. 

to  remove  proceedings  in  partition  from 
those  courts -. ,  ii- 

to  remove  proceedings  for  forcible  entries, 
&c ., n. 

to  remove  suixmMiry  proceedings  to  recover 
possession  of  land ii- 

to  remove  actions  of  replevin ix. 

to  inquire  into  cause  of  detaining  a  prisoner 
^  .  II.  563, 

petition  for,  and  when  to  be  granted  —  ii. 

form  of  the  writ >[,■ 

t>rocecdingd  upon ix.  665, 
etting  prisoner  to  bail  on ix. 

iee9  of  officer  levyins; "• 

XSec  Habeas  corpus  to  inquire  into  cause 
of  detention.] 
to  remove  proceedings  on  habeas  corpus  xx. 

to  certify  variances,  «c.  in  error xx. 

to  remove  indictment  from  general  sessions, 

abolished ii* 

to  oyer  and  terminer,  provisions  concern- 
ing   "• 

Sn'dietments  removed  may  be  remanded .  xx. 
to  remove  judgments  and  bills  of  excep- 
tions   "•  740, 

to  Oi^urts  of  special  sessions xx. 

application  for:  return  to,  &c ix.  717, 

t>toceedings  thereon  in  supreme  court. .  xx. 
to  remit  jndrment  to  general  sessions. .  xx. 

proceedings  oy  general  sessions xx. 

when  execution  of  sentence  to  be  stayed  xx. 
when  and  hdw  prisoner  may  be  bailed. .  ii. 

proceedings  on  the  recognizance xi. 

;    CcaatoiM  of  jurisdiction  to  United  States.,  i. 
;    ChaHmges  of  electors^  at  general  elections  x. 

I  at  town  meetings i. 

1       t   at  elections  for  directors  of  monied  cor- 

[  porations • ••• '* 

,  :CbalI'Eivoe  tfjurorSf 
f  when  not  allowed  to  panel  or  amy.  n. 

juror  or  officer  being  liable  to  pay  taxes 

not  cause  of. ii* 

1  nor  being  inhabitant  of  town  or  county 

I  interested. i.  8ff7,  884^  xx. 

when  to  grand  jurors •  n. 

I        TOL.  II. 


217 
960 

87 

118 
143 

17S 
420 
760 

652 

276 

14 
14 

602 
604 
604 


602 

49 

255H 
256 

272 

889 

829 

510 

S\G 

633 

569 
564 
665 

569 
670 
57j 


ffTB 
699 

732 

732 
742 

741 
717 
718 
718 
719 
719 
718 
718 
718 

66 
ISS 
313 

607 

420 

420 


551 
724 

100 


X. 
X. 


96 
106 
106 
119 
190 
190 

119 


Challengs  of  jurors,  ,^^ 

peramptory,  to  petit  Jnroii u.  734 

right  of  generally,  in  criminal  cases  ix.  TO4 

to>igA/ i/w/s,  giving  or  receiving,  &c..  m.  W 

giving,  &c.  out  of  the  state ....  xx.  6S6 

phiee  of  trial  for  such  offonee. .  xi.  687 

conviction,  &c.  in  another  atnte  xx.  687 

CHAMnBHTv  defined,  its  punishnSent "'  2} 

taking  conveyance  of  land  in  Suit xx.  691 

buying,  &c.  pretended  titles  from  party  out 

of  possession •  '^'  ® J 

exceptions  as  to  certain  mortgages it.  wl 

Champlain  canal,  designated '.  x.  217 

declared  to  be  completed >.  ^18 

Chancellor,  [See  Chancery,  court  of.] 

CHANCERY,  COURT  OF, 

Orricsns,  &c.        ...       .-. 
thancellor,  in  class  of  judicial  officers  « 
how  appoint<>d  and  tenure  of  office. . 

can  hold  no  other  office • t* 

official  oath  where  to  be  filed i. 

his  salary *• 

salary  of  his  clerk •  ^' 

may  administer  official  oaths  to  public  of- 
ficers    '•  ^^ 

exempt  from  military  duty '•  285 

may  enforce  delivery  of  books  and  papers 

by  public  officers  to  their  successors  i.  125 
mav  take  proof  and  acknowlcdgmcht  of 

deeds..:. ;•  1-756 

ft  member  of  court  for  correction  of  er- 

ror« "•  '^** 

his  powers  and  duties  as  such xx.  164 

powers  of  court  of  chancery  vested  xn 

him '.«•  ^® 

to  direct  vice-chancellori  as  to  certern 

proceedings • » '*•  *Y^* 

to  make  rules  concerning  money,  stock, 

securities,  &c "•  JJJ 

to  establish  and  revise  rule"  of  practice  ii.  175 
to  prescribe  effect  of  vice-chancellors'  de- 
crees,  &C ; 'J* 

his  powers  on  appeals  from  vico<hancel- 

lor "• 

to  establish  forms  of  process .........  >»• 

to  prescribe  rules  for  examination  of  wit- 

iicsiHes *.;:**■  J '' 

may  issue  habea-:  cfiij^ub  for  children  de- 
tained br  fehakers ii* 

not  to  rcceirc  fees i^« 

may  rcstiain  waste  of  land  sold  by  cxecu- 

hon ; "• 

mode  of  proceeding  whca  he  is  a  party, 

or  interested >'•  J^ 

eice'Ckancellors,  circuit  iudges  to  be...  xx.  Iw 

•  their  powers  and  jurisdiction xx.  16o 

not  to  discharge  orders  made  by  chan- 

cellor,&c "•  ™ 

may  tax  costs "•  1*® 

may  execute  other  powers  under  direc- 

tion  of  chancellor.' xi-  J® 

powers  where  chancellor  is  a  party. .  xi.  169 
powers  in  respect  to  monies  paid  into 

court "•  J7J 

to  hold  four  stated  terms,  &c xx.  176 

proceedings  before,  to  be  regulated  by 

chanoeUor "•  l** 

certain  bills  and  petitions  to  be  present- 
ed to  "• 


178 

179 
178 

ISl 

149 

279 

XX.  837 


their  powers  thereupon xx.  1T7, 

may  order  witnesses  to  be  examined  be- 
fore them •  ••  "• 

appeals  from  orders  of,  £See  -^PP'^'-l 
denes  of,  to  be  appointed,  for  2d  and  0th 

circuits <• 

how  and  for  what  term i. 

not  to  act  as  counsellors,  &o i> 

official  oath  where  filed t. 

register,  to  be  clerk  for  Sd  circuit. .  u- 
assistant  register  for  1st » 


177 
178 

180 


96 
108 
108 
120 

169 
168 
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to  lM  apiwiiitod  for  ^Oi,  0lh,  7tli  mi4  8lh 

etreaiti ii.  109 

til  cleriu  to  giFe  bond, ix.  169 

procoediagvonsvchbond,...'. .  ii.  170.479 
ecitaiii  books  and  popen,  ttc.  to  be  deli* 
Tend  to,  by  eUakm  of  ibnAer  equit  j 

eouti II.  170 

wbat  p^en  to  be  filed  with  them  ...  ii.  177 
iHien  to  tniumitnapen  to  Mitten.,  ii.  170 

to  bare  eutody  or  certain  Naiu ii.  179 

their  dntiet  ia  regard  to  moaiet  recelFed 

by  them ii.  171 

their  feet n.  629 

[See  SiguUn  and  dtrks.'] 
€ommi$nonert  to  take  affidavitt  to  be  read 

in,  may  be  mpointed i.    96 

how  and  for  what  teim i-  108 

their  powen it.  2B4 

to  tiA:e  tettimoay ii.  ISO 

gxamvMn^  how  many  to  be  appointed. . .  i.    96 
[See  rou  m.  aet  of  1829,  extending  nam- 
ber  ia  New-Yoili.] 

how  and  for  wfa«t<term i.  106 

offieial  oath  where  filed i.  120 

not  to  act  at  solicitor  or  counteUor,  in  cer- 
tain catet  I.  107 

nay  be  tiupeaded  tot  miteondnct ...  ii.  288 

may  take  certain  affidaritt ii.  2S4 

wbiere  to  retide < i.  101 

their  feet ii.  626 

mottert,  how  many  to  beappointed x.    96 

[See  ToL  iix.  act  of  1829,  extending  num- 
ber at  to  New-Tork  and  Albany.] 

bow  and  for  what  term x.  106 

<^ciHl  oath  where  filed x.  120 

mofit  be  counsellor  or  iolicitor i.  106 

not  to  act  in  certain  cases i.  107 

isrny  be  ttaspended  for  misconduct ....  xi.  2S3 

nay  talcc  amdaritt  in  chancery ii.  284 

where  to  reside i.  101 

their  fees ii.  624 

regiiter  atid  aitUtant  regvsleny  to  be  ap- 
pointed   X.    96 

hov/  and  for  what  term i.  lOS 

official  oath  where  filed l  120 

exempt  from  militia  duty i.  2n> 

their  penend  duties  and  powert xi.  170 

thoir  foes ii.  627 

to  exhibit  their  bank  accounts ii.  172 

to  appoiut  deputies ii.  286 

powers  and  duties  of  such  deputies  ii.  2S6 
resutera  and  clerks,  stocks  when  to  be  ta- 
ken in  their  name xx.  172 

accounts  thereof. ii.  172 

tucccssort  of,  to  be  vested  with  certain 

stocks,  &c xx.  172 

to  report  amount  of  certain  expenditures 

xx.  173 
may  iss^e  certain  oommissiont  to  take  te»- 

timony xx.  190 

may  take  chancery  aifidaTits ix.  2S4 

to  make  up  enrolmentt. xx.  181 

when  requested,  to  docket  decrees  for 

payment  of  money ^ .. .  xx.  181 

and  to  send  trantcnptt  thereof  ....  ii.  1S2 
when  to  enter  tatisfaction  of  deereet .  xx.  182 
to  keep  their  offioet  open  dnring' certain 

hourt xx.  285 

actiont  on  their  bondt ii.  170,  479 

reporter,  to  be  appointed x.    97 

how  and  for  what  term i.  106 

mntt  be  a  eountellor  of  five  yelirt  stand- 
ing  r.  lOS 

hit  satsxy , ,, ,,,.  l.  191 

strgconls,  two  to  be  appointed x.    96 

how  and  for  what  term i.  109 

their  duties  and  fees ii.  172,629 

fees  as  sergeants-at-arms ii.  629 

sAmj^stobeofllcertofoourt ii.  172 

their  dntiet  and  powert  attach ii.  172 


ChawcVbt, 

$olieUon  and  eoimaeOors,  their  mmbet  m- 

limited i.  K 

to  be  licensed  by  court i.  KB 

tenure  of  their  offices h  lOB 

may  be  removed  or  suspended i.  W 

official  oatht  where  filed i.l» 

how  ponished  for  prolixity  in  procesdiMi 

u.  iTd,  13 
feet  of  officert  in  chancery •  ii-  6Mto639 

POWERS  AKD  JURISDXCTlOir, 

general  powen  and  dudes  of  ii.  17S>  274,  IS. 

suits  for  $100  or  less,  to  be  dismissed  with 

costs II- W 

suits  in,  within  what  time  to  be  coBunenc- 

ed n® 

discovery  and  relief  in  favor  of  jnA^aaX 

creditor,  whose  execution  u  retna- 

ed  unsatisfied n*  ^ 

set-offs  allowed ;.•••  n.l« 

discovery  and  relief  against  jnd^aeBt 

f rananlently  confessed n*  174 

purchaser  of  land  how  charged  with  »■ 

tice  of  suit  pending n.  HI 

rules  for  practice  to  be  established.,  u.  j^ 
to  be  revised  once  in  seven  yean  ....  n- 1^ 

may  take  proof  of  wills  lost oj^ 

may  decree  partition  of  lands. .  n.  S29toS5 
may  enforce  contribution  between  owaen 

of  lands  subject  to  judgment.....  n.  9| 
may  decree  sale  of  mortgaged  premites  n.  S 
and  payment  of  balance  due  after  isle  n.  SI 
may  direct  infimt  trtistees  to  convey  Ivds 

and  to  perform  contracts  of  sale  aide 

by  ancestor "•  jj 

may  authorise  tale  of  infimts'  Isnds  ii.  ^^ 

and  make  partition  thereof n.  S» 

may  apply  profits  of  land  directed  ^^  ^  ^ 
accumulated,  to  use  of  in&i^.  •  •*  ^ 25 

lb.  profits  of  personal  estate. .*•  ** 

may  give  relief  against  defective  deseiq^ 
tion  in  mortgi^s  to  loan-offieen.  •  ^** 
against  coipoxations  for  non-pay»est«i 

taxes ; *•* 

may  compel  answers  to  bills  of  discowiy, 
as  to  money,  &c.  tfron  at  pJ>y«  •  ••/!' 
ib.  as  to  monies  illegally  received  toruv^ 

kage :•  *w*''S 

lb.  as  to  monies,  &c.  taken  nsoriooiiy-.i-  w 
but  neither  sum  actually  loaned^  «• 
terest  thereon,  can  be  required  to  oe 

paid  or  deposited yj  j'  * 

power  at  to  escheated  lands  subject  to 

trusts '• 

to  execute  trusts  on  death  of  trustees,  x- 
may  accept  resignations  of  trustees  ....!• 

and  remove  them '* 

and  appoint  new  trustees ....  ..."_••  '• 

may  decree  execution  of  trust  ?•'«*'  *  'j 
may  supply  defective  execution  of  poinsn^ 

may  issue  commission  to  take  pieoQ  ^  ^ 

of  deeds vrilJl 

to  have  care  oddioU,  ItaiaUa  nAh^ 

aldnmkardt xi.  eZi  »• 

and  of  their  estates ' 

mode  of  exercising  such  powen °* 

may  authorise  a  sale  of  their  Itadi . .  j-J 
and  direct  committee  to  eoovey  ■»■  g 

heldintrutt r-JJ 

and  make  partition  of  tbeir  Itads. ..»;  ^ 

powert  at  to  moniet  in  ttate  tretsoiy}  re* 
ceived  from  intestate  m<«^,-:::L.£ 

reservation  of  power  to  cmnpei  1^0 
performance  of  agreement. . .  •  •  •  vj?j 

may  annul  contracts  oJt  marriage  m  ceiw"  yg 
cases ij  urfT 

may  dissolve  marrii^  in  case  ofaduteiT  y^ 


f 


GENERAL  INDEX. 


780 


C.HAircSRT, 

m»j  decree  teparatioiis  And  limited  diYor- , 

CC8 ,,,  145 

may  take  order  for  dkcovery  of  the  death 
of  persona  on  whose  lives  estates  de- 
i*^**** ••••..•.•••••....,,,.,,,,. ,  n,  343 

jurisdiction  of,  oyer  corporations n.  462 

over  officers  of  coxporations u.  462 

[Sec  Tol.  III.  act  of  1829.] 
on  Amplication  to  dissolve  corporations  xi.  4ST 
in  suits  against  heirs  and  devisees ....  ii.  404 
in  aUowing  suits  on  bonds  of  surrogates  iz.  479 
in  relieving  lessee  from  forfeiture  for  non- 
payment of  rent IX.  606 

powers  of,  upon  judgments  vacating  acts 

of  incorporation ii.  ggj 

upon  judgments  in  quo  warranto  against 

corporations i,.  595 

powers  of,  to  award  writs  of  ad  quod 
damnum „.  555 

TEAMS,  modi:  of  I^ROCEEDUra,  &c. 

terms  w|ten,  where  and  how  long  held  by 

chancellor 11.  175 

ib.  by  vice-chancellors n.  176, 177 

proceeding  before  vice-chancellors  to  be 

regidated  by  chancellor n.  177 

time  of  commencing  suits  in  equity , .  xi.  801 

hiS*  to  be  addressed  to  chancellor zi.  177 

to  whom  presented  and  where  filed  k  xi.  177 
pleadings  subsequent  to,  Wher«  to  be 

filed XI.  177 

taken  as  confessed 11.  179 

notice  of  filing  biU  to  aJ9ect  lands...  xx.  174 
injunctiona  to  stay  trials  in  personal  actions 

wheneranted u.  igg 

ib.  proceeain|;s  after  verdict xi.  189 

ib.  after  verdict 11.  139 

ib.  after  verdict  in  cy'ectment xi.  189 

bond  on  deposit  when  dispensed  with  11.  190 

Hureties  in  ujnnction  bonds xx.  190 

filing  and  prosecution  of  bond n.  190 

t»\}iincfions  andne  exeats,  second  applica- 
tion for,  not  to  be  made  to  masters  11.  178 
certain  orders  therefor,  void,  and  appli- 
cant to  be  punished n.  178 


proce$ij  form  of^  and  seal 11.  178, 179 

certam^  to  be  furnished,  in  blank,  when  rtr 


179 
179 
179 


144 
177 
180 
177 
ISO 


quired II.  179 

not  to  issue  till  bill  be  filed 11.  179 

€qapearance,  wlien  court  may  order  it  enter- 
ed   II. 

default  of .11. 

ctuwer,  commission  to  take u.  _.  _ 

oath  to,  toay  be  waived  in  certain  cases  xx.  175 

effect  of  answer  in  such  case 11.  175 

to  bin  charging  adultery  need  not  be  sworn 

to II. 

where  filed 11. 

pUadingSy  service  of 11.  179, 

where  filed 11. 

eomtnUntm  to  take  testimony 11. 

MfUaettsea,  how  examined 11.  180, 181 

depositions,  prolix,  &c.  not  to  be  taxed  xx.  188 
feigned  wuet,  when  to  be  awarded  xx.  175, 145 
hearing  cautee,  how  brought  on 11,  181 

when  before  chancellor 11.  169,  178 

when  before  vice-chancellor....  ix*  169,  178 

r^ercnc«,  in  case  of  adultery., 11.  145 

orders  requiring  creditors  to  exhibit  de- 
mands, to  be  published,  &c u.  188 

deetee,  enrolment  o^  he n.  181 

may  be  docketed  on  request ir.  181 

£rom  such  docketing,  to  bind  lands. . .  xi.  182 
lien  when  to  cease xx.  182 

how  discharged xx.  J82,  183 

coete,  by  whom  to  be  paid 11.  613 

fees  of  officers u.  624  to  630 

exeeuUoiit  when  to  issue  on  decree 11.  183 

personal  property  not  bound  till  levy,  as 
against  purchaser xx.  183 


or 


ehaxiiBel- 
II.  178,  605 


162 


Chancesv, 
appeals  from  vice-chanceUors 

tor's  decree 

[See  utopca/s.] 
abatement  and  revival  of  suits ...  ti.  184,  185 
proceedings  against  absetU,  eoneealed  and 

•  non-residefU  drfendasUs xi.  185 

proceeding^  on  mortgages xi.  191 

in  partition , n.  329 

to  discover  death  of  persons  on  whose 

lives  estates  depend ix.  848 

on  bills  to  annul  manriages. ...  11.  142,  147 

to  dissolve  marriages xi.  144^  147 

for  limited  divorces ir.  146,  147 

monies  paid  into  court,  ^ere  deposited, 

^      &c II.  171 

how  to  be  accounted  for 11.  171,  172 

how  drawn  out ix.  171,  172 

mmttr«s  to  be  transcribed n.  188 

affidavits  before  whom  to  be  taken ix.  SS4 

expenses  of  court  to  be  charged  on  ht- 

come  of  its  genend  fund 11.  178 

annual  payment  to  be  made  therefrom  to 

trustees  of  state  library    t.  216 

Cht^ains  of  senate  and  assembly,  compensa- 
tion of * I.  162 

ofmilitia I.  298 

Chareoaly  measurers  of,  in  Essex  and  Clinton, 

how  chosen 1.  363 

Charges  des  affaires,  abroad,  when  deeds  may 

be  proved,  &c.  before  thenpt i.  757 

Charges  to  grand  juries  respecting  disclosing 

proceedings i,.  72a 

respecting  sale  of  lottery  tiekeU i.  CT2 

Chautttuque,  county  of, 

named ,..,..• x.    88 

to  bexnei^hth  senate  district.. ......  i.    84 

and  in  thirtieth  congressional  district  1.    86 

to  have  two  members  of  assembly i. 

supervisors  when  and  where  to  meet. .  i. 
supreme  court  commissioner  to  be  ap- 

pointedin ,. 

Chattels,  [See  Goods  and  ehaitels,} 
Chattels  real,  estates  for  years  to  be  so  deno- 

minated i.  722 

limitations  of. i.  724 

bound  byjudgments  and  decrees.  11*.  IfflLsfiO 
ChaUel  wterests,  estates  at  will  or  by  suffer^ 

ance  to  be  so  denominttted. i.  722 

not  subject  to  sale  on  execution i.  722 

Cheats,  by  false  personating  another n.  676 

by  prodnciiijg  false  heir n.  079 

by  substituting  one  child  for  another 11.  677 

by  false  tokens  and  fidse  pretences xx.  677 

by  pretended  bills  of  banks  not  existing,  xi.  677 
Cheed,  intent  to,  respecting  whom,  it  ixuiy  be 

/.*    ^*^i '.'\ n.  70S 

cneatmg  at  cards,  a  misdemeanor i.  662 

Chenango  J  county  qf, 

to  be  u  sixth  senate  district l    84 

and  in  twentywfirst  congress  district,  i.  85 
to  have  three  members  of  assembly. . .  i.  152 
towns  in,  may  allow  bounties  for  dlestmc- 

tion  of  wolves,  &c i.  361 

supervisors  where  and  when  to  meet. .  1.  366 
ChUd  bom  after  makiBg  wUl  to  have  share  of 

estate , n.    6ft 

proceedings  to  compel  payment  of' his 

.■l«ro XI.  456 

action  by,  against  legatees  for  portioD  ».  456 
power  of  chancery  to  oompei  eontribii- 

tion,  &e. : II.  406 

unborn  and  quick  killing  it,  by  asstvit, 

&c.  on  mother u.  661 

by  administering  drags,  Slc 11.  681 

under  12,  enticing  away u.  665 

nader6»  exposing  to  abandon n.  665 

Children,  parents  bound  to  support 1.  614 

boand  to  roppoit  parents i.  614 
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ChUdrtm.  ^  __  f 

b«isM»«olMMaltop«oi^kMit*- f.  63S. 

poor,  wnen  and  how  bound  ost,  ii.  IM  to  166 

ib.  Indian  obi&droa *]u^^\ 

•dvwoamonu  |o ••'**»  *5*.?^V?? 

boBUurd,  regvlntionii  eonotnimg ....  J'  mO»  loA  i 

•Oft^^unumj,  to  inherit >•  754 

when  to  take  or  doCmt  futnn  oalttos. .  i.  725 

CMUtdy  of^  wb«n  pYen  to  mother "•  148 

h«w  dupoMd  of  in  cmMi  of  diToree. .  n.  148 

UgiUmaey  qf,  in  catM  of  diToree "•  145 

ofilkcalinarriamtWhenpMtocted  u.  142,  143 

Cim/ rfmnoiM  of  the  ttate '. «•    g 

CivU  (#«<r«,  naniea  and  aiunber  of x.    85 

C/ouu  to  land,  piooewluigi  to  «ooipelthe  d»- 

termiuaUon  of xi*  812 

C/o4'^/iealtofiofpaby0offif0en i-    96 

Clo^  t^eiUn,  to  return  to  soperriaon  namei 

ofaaseMorA&ndcoUectora i<  418 

to  ent^r  certificates  of  marriage iii  140 

[See  the  aeveraL  citiet  in  this  lnd«X.] 

CoLcvir  conBTi, 

sUte  diTided  into  ei^t  etrcnltt iir  201 

ibnr  courts  annnaUr  in  New-York,  and 

two  in  tttrj  other  countr h-  201 

tames  and  plaees  of  holdine,  wnen  and  how 
appointed  and  pobUsaed. ...  n.  SDI*  202 

duiSionof :. "■  »2^ 

ppwers  and  duties  of., xi.  2012,  274,  276 

may  order  caoses  to  be  relerred ii.  884 

b7  whom  to  be  held  in  eases  of  Tacancy,  

fc^., n.  208 

adjournment  of,  for  want  of  judge. ...  xi.  203 
new  appointment  of,  when  to  be  made  xx.  203 

clerks  of XI.  207 

tiiUngt  for  New-York,  how  appointed  and 

held n.  204 

clerk  of  suprenw  court  to  be  eleik  oC  and 
of  cireuiC  courts  in  New- York. . ,  n.  2lH 
Okvmt  etmrt,  power  of,  as  Co  witnesses  neg- 
lecting to  attend II.  640 

misconduct  at,  in  natare  of  contempt,  pun- 
ishable by  sup.  court n.  688 

CtrcHst  jiuiffes,  one  for  each  circuit i.    97 

bow  to  be  appointed  and  tenure  efofiee  x.  106 

can  hold  no  otiier  office <•  106 

must  reside  within  their  respeethre  eir- 

cult* I-  MJ 

official  oath  where  to  be  filed x.  118 

may  administer  oaths  to  offioers i.  119 

their  salaiy x.  181 

exempt  from  militia  doty i>  286 

may  compel  deUTcry  of  books  and  pepen 

by  public  offieers i.  126 

may  take  proof  and  acknowledgment  of 

deeds. ...•••....•... •*•  x.  756 

powers  as  to  absconding,  insolrent  and  im- 
prisoned debtors ix.    84 

may  issue  habetu  corpuM  tor  children  de- 
tained by  Shakers XX.  148 

to  be  Tice^cnuiceUors  of  the  eoort  «f  ohan- 

cery xi.  168 

[See  Chancery t  court  qf.} 
their  powers  and  dutiei  as  common  law 

lodges XI.  201,  202 

when  to  appoint  oireuits,  &•....  xx.  201,  202 
if  unable  to  hold  eourtsy  to  gire  notice, 

Itc "•  203 

when  special,  courts  of  oyer  and  terminer, 

mat  be  apoointed  by xx.  206 

may  ocoer  additional  jurors,  ho u*  417 

[See  Circuit  courts} 
may  reoeire  the  fees  allowed  by  Inw. .  n*  279 

may  take  affidavits. .  .* n-  284 

mi^  reatrajn  waste  of  land  sold  under  exe-  ^^ 

cution II.  oS7 

their  antboritf  in  cases  of  forcible  ^tries 

and  detainers ii.  610 

■l^lkeels  to,  from  suironites ix.  608 

lees  oC  on  heating  sudli  appeals xx.  '^^ 


Cirodtjudgeo, 

SMMUls  fiNMBy  to 

^^  [See^ppeoto;} 

fceafcf  segyicee  ns  waster  in 
for  serrtees  as  snpramn  eouit 


«1%«» 


...    IE. 


CUaUon,  [See  Airrogiitcs*  courts.] 

CrriKs,  erection  and  alteration  of. i. 

notice  of  application  for,  how  to  be  pub- 
lished   I. 

common  cotmeilt  of,  excej^^  New-Yoik,  to 
fix  number  of  commusioners  of  deeds 

and  notaries  public v;  •  •  •  *' 

members  of,  ineligible  to  certain  offices  x. 
what  cities  to  be  considered  as  towns  un- 
der the  tax  law ,':"\}' 

[See  the  several  cities  enumerated  in  tftis 

index-l 

Omx^iu,  rights  of.. .i I- 

public  officers  nmst  be x. 

may  hold  and  alien  land^ x- 

Claimi  lo  wipcr^  of  abscondii^  debtor,  how 
ried 


lOO 
llfi 


tii< 


u.  4 


116 
71§ 

tnC 


ib.  if  attached  by  a  constable 

•eised  by  collector  for  taxes,  not  to  pre- 
vent sale......... ; .*• 

but  rights  of  ckamisit  to  surplna  monies 

protected '• 

m  ftP'coin,  how  tded «- 

Clbucs  or  ooxnrms, 

one  for  each  county .- -^i-    W 

whcA  and  how  elected x.  U2;W 

may  be  removed  by  f^ovemor  on  ohns|^  i.  128 

charges  afsinst,  how  mquired  into i.  128 

eleetionM,  in  new  counties l  IIS 

must  reside  within  county ••  x-  Kit 

official  oath  When  to  be  filed r.  128 

exempt  from  militia  duty i.  281 

resignation  of,  to  wlMOm  to  be  BMule x.  IS 

Tacancies  in  their  ofiices,  may  be  filled  by 

governor  until  election i.  124 

special  elections  to  fiU  such  vaeaneies  . .  i.  128 

their  general  powers  and  duties i.  S18 

to  act  till  successors  qualified «...  i.  U7 

duties  in  taking  eensus x.  88to8l 

compensation  tnerefor. r.    91 

may  take  oaths  of  officers x.  lit 

to  nye  notice  of  neglect  of  oAceiu  to  file 

officisl  bond  or  oauk i.  199 

duties  under  electioa  hnr..  •  >•  181»  189  ti»149» 
^^  I4ft»  141^  UO 

to  enter  canecton*  bonds  in  books i.  St8 

to  keep  indexes  thereto • 41.  288 

duties  as  to  sheriff's  sureties i.  S39 

duties  as  to  surrogate's  suretiee x.  988 

as  to  common  schools i,  468,487 

to  record  licenses  to  lottery  vexMlers  ....  i.  6BB 

to  record  conreyances  and  mortgi^gei. » •  i.  79B 

on  what  evidence,  and  how  x.  79fi  to  TO 

to  record  proof  of  foreclosure  of  morCfai^ 

n. 

indexes  f  0  books  of  record n. 

penalties  for  misconduct x.  78S 

duties  un4er  law  relative  to  speciel  pertner^ 

ships I.  764,70 

duties  as  to  suits  j^nding  in  chancery. .  xi.  114 
to  be  elexks  of  circuit  courts  aod  oonrti  oC 
oyer  and  terminer,  exjoept  Ntw-Torl^  11.  207 

dnti^assudi ix.  30(2,  2iB 

to  be  derks  of  common  pleas  and  genenl 

sessioqs,  exi^ept  in  New-Yoxk ex.  218 

dntiesassuch xi. 

may  issue  executions  on  transcripts  of  justi- 
ces'judgments XI, 

to  file  ceraorari  to  justice  and  return.  ••  n.  2S6 


fees  therefor. 


. •*  »• » 


XX. 


duties  in  case  of  appeab  from  justices.of  the 

peace..!... •••  xx. 

may  take  aiBdaWts xx. 
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Clerka  qfemmtieM. 

to  \»ef  o|i«ea  tktir  offiMs  dwriBg  ceiUia 

hoon II. 

whenpspen  for  sheriff,  nuiybe  deIiT«red 

to    II.  286 

■lajr  aateti  duMget  to  certain  caMs  in  su- 

preme  court ii.  8ff7 

their  dutiee  in  drawing  juron ii.  412 

their  datiet  aa  to  defaulting  jurors ii.  434 

to  note  place  of  recording  proof  of  foreclo- 
sure of  mortgages ii.  547 

their  duty  respecting  lists  of  grand  jurors  ii.  721 

in  drawing  gntnd  jurors ii.  721 

need  not  issue  precept  to  summon ii.  724 

to  issue  subpoenas  in  criminal  cases ....  ii.  729 

their  fees u.  650 

[See  also  vol.  iix.] 

O&sxxs  or  COURTS,  gp^traliy^ 

hov  appoiottd  ami  tenure  of  office  . . .  i.  108 

their  omcial  oaths  where  fiVed i.  120 

when  to  keep  open  their  ofliees ii.  ^5 

may  take  amdavits ii.  284 

when  to  enter  appearaooe  of  defiMdanta 

ii.  S17, 348 

wikxj  assess  damages  on  default ii.  8S6 

duties  in  respect  to  doefcetiog  of  jndg^ 

meptsyftc II.  3^)^876 

to  enter  in  minutea  jodgmenta  on  conyic- 

tions iL  738 

to  send  transcripts  to  secietary  of  stale  ii.  738 
to  fiuvish  copies  of  miwrtaa  to  sheriiia  ii.  789 

their  fees... ii.  750,  &c. 

[See  the  Tadons  courts*  &o.  in  thia  Isudox.) 

CleH»  ^fBmaf  and  atsembty, 

to  he  appointed i.    95 

how,  and  for  what  tem i.  116,117 

to  give  honda i.  156 

to  prepaM  index  to  jovmals i.  155 

to  acoonat  for  monies  received  bj  them.  i.  162 
to  famish  seeretary  of  stato  eopiea  of  eon- 

owTCAt  resolntions i.  155 

their  sah«ee ,.  i.  162 

onaapensation  for  making  indexes i.  162 

€Uefk»  and  seromUs,  embexxlement  by . . .  n.  678 

to  be  in  fovrth  senate  dIsCriet r.    84 

and  in  nineteenth  congress  district. ...  i.    86 

to  hare  one  member  of  assembly r.  152 

snprama  eornt  commissioner  to  be  ap> 

pointed  in i.    96 

$0Um»  in,  may  aUow  bomrtiee  for  destnio* 

tion  of  noxious  weeds i.  860 

nay  elaet  measurer^  of  ehareoal,  &e. .  i.  863 
«i^pcrvtaora  cf^  when  and  where  to  meet  i.  866 
may  aUow  bonaAiea   for  destraotion  of 

wolves,  Jfco 1.  706 

penalty  for  ferrying  withovt  lieense,  does 

not  extend  to. i.  527 

Ood^fighUngf   in   taverns,  grooeries,  canal 

boats  and  vessele,  prehibited i.  661 

pemOtythewfor....: i.  661 

€So€ohu  mdiaut  not  to  be  used  for  taking  or 

dcstmyiagof  fish i.  687 

penalty  therafor r.  687 

CU>pnatan9»  of  title  to  real  propeity .  ii.  298,  868 

Ctotn,  mav  be  taken  in  execution ii.  366 

Cto^^atsM24mdiineaiioammfCef,abdished  f.  739 
CoLLECTOxs  ofiaxe$. 

one  to  be  chosen  in  each  town i.  840 

to  giro  bond  with  sureties , i.  846 

which  Is  to  be  filled,  4tc.  bv  county 

cleA 1.846 

and  thereafter  to  be  a  lien  on  lands  of 

coHector  and  his  sureties z.  846 

omission  to  give  bond  deemed  refiuid  to 

serve i.  846 

vacancies  in  ofRce,  how  filled i«  899 

town-meetln«  to  fix  their  compensation  i.  840 
contents  of  torn  wamnt  to  be  issued  to 

1.896 


CoUeUon  qftaxe*. 

their  doty  in  tJMeollcetkmafftaaao...  s.  897 

their  bond  when  to  be  p«t  in  snit i.  401 

bond,  when  satialaction  thereof  to  be  n»- 

knowledged,  and  how «.« i,  401 

their  dutiea  in  ocdlectiog  taiec  of  cospo- 

rations 1.417 

losses  by  their  defaolt,  to  their  town  or 

ward I.  419 

when  to  meet  aaaesaors  to  assist  in  cor- 
recting retnns 1.480 

in  Albany,  special  provisions  an  to. . . .  i.  421 
r  when  to  pay  school  monies  to  comity  tio** 

surer u  468 

their  duties  in  coUcctioii  of  iommmtafiom 

ftnu 1.818 

lb.  of  tax  on  dogs i.  701 

qf  gqodg  of  dsccMcd  penam,  when  to  be 

appointed., «.    7» 

their  powers  and  dotiei u.  76^  77 

ftfaanaltolU, 

.  [See  Canal^l 

<f%ehool  taxUt 

[See  Cowman  tdiooia.] 
qfjpyhlie  monieM,  may  be  lemoired  by  the 
governor ,,*., ,  i,  122 

COI.I.XOBS,  subject  to  visitatioB  of  Ngonto  of 

university i.  457 

if  exmnpt,  may  anbjeet  thcmsehrco  to  rach 

visiution i.  464 

ntnrae  to  be  made  by i.  459 

when  president  of  may  bo  appointed  by 

regents,  &c i.  459 

preaidentnottO¥Otcaetohissalnfy,l|«.  i.  464 

inuttet  qfy  their  powers  and  doties ».  460 

nrofessoffsortntovaBottobotmctecs..  1.464 

^jleers  c/j  not  to  be  regents x.  464 

no  relipons  test  leqmred i.  468 

eeoekersitt,  exempt  from  militafy  doty.,  x.  285 
atodenls  in,also  exenspt.  except,  Jbo. . . .  b  28S 
frui^dtngs,  &e.  exempt  from  taxes i.  888 

GMored  flwrsoRc,  when  entitled  to  vote....  i.  126 

oath  <»,  if  ehallenged i,  134 

importation  of,  if  held  as  slaves,  fottiiddctt! 

except  in  certain  cases i.  6Q6, 697 

their  sale,  aa  slaves,  prohibited x.  6163 

exportation  of,  as  slnves,  prohibited,  excm>t 

in  eettain  eases i.  m,669 

escaping  into  this  state,  how  retained. . .  i.  659 

kidnapped,  seUing  them n.  66S 

(Hrence  whereto  be  tried it.  66S 

CohohbiOf  eovnhf  of, 

to  be  in  third  senate  district 1.    84 

and  in  eixhth  congress  district i.    85 

to  have  three  members  of  asaembly. . .  i.  151 
towns  in,  may  aUow  bonntiea  for  dfestruc- 

tioBofweede '  i.  860 

rapervisors  of,  when  and  where  to  meet  i.  866 
leaseoibr  Kves  or  years  in,  need  not  he 

recorded i.  7^ 

Comwumdtr  in  dntf,  governor  te  be i.  16a 

rSee  MOitia.] 
ChmnMntemtmt  of  suits,  provisions  eoncen- 

i«g   XI. 

Oommissary-gaMra/, 

how  appomted  and  tenure  of  office i.  287 

oath  of  office  when  to  be  taken,.  &e.  x.  119, 288 

his  sahffy ,  1.  101 

to  have  enstody  of  arsemds^  &c. li  215 

his  general  powers  and  dvbes i.  ffgf 

expenses  of  his  department  a  charge  im  the 

general  fund i.  ]ft» 

OiMmmssMmo//mMU3f^ n.    gjt 

Coxxissroir  to  take  testimony,  whan  to  be 

issued  by  legislative  committee i.  158 

how  issued,  executed  and  returned  ir  159  to  161 
when  to  be  issued  by  court  qfdumetry.  11.  IS/^ 

how  executed,  &c ,,  11.  180,  181 

fees  of  commissioners ^.  (B7 

when  by  eo«r(so//aio  or  judges n.  — 
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a*c« u.  731 

to  take  aAfariu  to  be  read 
cofift  axul  cf.^ut  of  rhamrrrj, 

low  to  be  appouiied i.  ^6,  ]09 

to  ^alLc  porlf/iMi.  ikeir  U:e4 u.  ^Li 

to  ftdaKMare  dcnrtr,  tfe  ^ir  fe«f n.  613 

o/  |A«  r*i*uiJ/undj 
[dee  CmoZ/mju/.) 
o/  amuium  vJvootB^ 
[hee  Cornkicon  jckoo/^i.] 
o/cie<4i«, 

liaiitod  io  New- York i.    97 

(8ee  Tot  iM.  act  of  1*<2^.] 

bow  detenbiited  zo  otker  chice  i.  V3f) 

iMTwiatowM I*  K'l 

in  etft'j,  kow  appointed,  ^ i.  K/7 

wkere  to  feaide i.  ICl 

ck.tii/ott>iu I.  109,110 

anpemcon  ineligible i.  110 

WDere  to  reside  T. i.  101,  102 

their  coouai* si on« i.  118 

before  wbocn  to  take  oatk  of  offiee i.  119 

Va  whoBi  to  re*i^ i.  122 

dntie*  io  taking  proof,  Ibc.  of  deed*  i.  756, 757 

their  general  powers it.  2&i3 

may  Uike  afiidavitj n-  284 

their  fe«« u.  637 

OowtmiMnvrntru  oftxcitty 

who  to  be  in  towns i.  67S 

when  and  where  to  meet i<  678 

their  powers  and  duties t.  67S  to  6d3 

CbaunusMmers  of  health  m  the  cUy  of  Neuy 

Fbr^  who  to  be i.  425 

certain  duties  of  such  oonunisiioners ....  i.  4-10 

to  hold  marine  hospital. i.  444 

their  duties  in  regard  to  Mud  hospital ....  i.  444 
to  give  information  to  district  attcfraey  of  all 

violations  of  health  law i.  447 

CammUnonen  ofhi^hwayg, 

three  to  be  chosen  in  each  town t.  ^10 

4)nalificati<ns  and  tenure  of  office    u  «>45 

to  be  fence  Tiewen i.  340 

|>ennltjr  for  refusing  to  serve i.  347 

Tacancies  in  office  now  to  be  supplied. . .  i.  348 

their  compensation i.  356 

their  general  powers  and  duties . . .  i.  601  to  506 
their  powers  and  duties  in  the  laying  out  of 

roads,  &c i.  613  to  623 

in  the  extinguishment  cf  fire  in  woods,  i.  697 

actions  by  and  against ii.  473 

recoyeries  against  them,  how  collected,  ii.  476 
when  to  deliFcr  over  books  and  papers. .  t.  859 
[Sec  Highwayg.] 

CtmmiuUmtn  of  land-office^ i.  113 

[See  Land-offUe.l 
Cornmuiionera  of  loan*,  number  limited. .  i.    96 
bow  appointed  and  tenure  of  office. . .  i.  114, 

official  oaths  where  to  be  filed i.  120 

their  genenl  powers  and  duties i.  370 

actions  by  and  against ii.  473, 476 

Commi9Sumer9,9Upreme  court. .  i.  96, 107,  ii.  279 

[See  Supreme  court  commUiioners.] 
CommUsUma  of  civil  officers,  how  made  oct 

and  forwarded i.  118 

notices  of,  when  to  be  published. ...  i.  118 
allowed  to  executors  and  aaministratorg  ii.    93 

to  guardiant ii.  153 

Conuniitee  oflunatics,  &c ii.    62 

[See  Idiota  and  lunatica.l 

Comnuniy  tenancy  in x.  726, 727 

Cofnnum  eounciUj  [See  Ci/t'es.] 

Common  recoveries  abolished ii.  343 

Common  ir{fbrmers, 

mctioos  by,  for  penalties ii.  481 

declaring  pleadings  and  evidence  in  ii.  482 
Common  law,   punishments  prescribed    by, 

abolished ii.  701 

wben  to  govern  de!»ccnt» i.  753 


c9vxov  schools, 

,« .:' lM 

to  m«  notiee  of  acccptace,  &e l  36 

penAy  fee  rrfuamg to  aeg^.^. i- 317 

their  coMpcuaAua .''.-  i- 3S 

their  ^enoal  powcn,  daliea,  ftc i- 49 

to  be  ittspecton  of  spools x-4} 

appeal  Cpom  their  d<  i  isinsi  to  sapenitcft- 

dent i.« 

byaadaeaiMt n-^ 

gainst  tkcM,  how  coBeeted  XL  42i 

enmi^  cferi,  duties o<; mHler  schoolkw  i- A 

473;«i 
dulrie<a>ff«cler,howapposaAed,&c.  x.  <IS,A 

to  eire  hood  when  reipured i.  488,481 

powers,  duties  and  c<Tiniifiafinii  1.4^491 

forfeiture  (or  oq^lect  of  duty i-  ^ 

difirui  c/crft,  how  appointed,  &c...  x.  478,491 

his  powers  said  duties ^^ 

ciisCrtcf  aMctbigs,  how  notified i.  d^^ 

qmlififafiops  of  TOters i- -^ 

powers  of x.  4H 

anonal  meeting  to  be  held x.  'fi^ 

special  meetings,  who  to  call,  &e i-4!e 

appeal  finom  tMir  deeisioa >•  ^ 

dMrict  officers,  when  and  bow  ejected,  sad 

tenure  of  office x.  47^^ 

penalty  for  refnaing  to  aerre,  and  for  ne^ 

lectofdnty »• « 

may  resign,  and  how >•  ^ 

dUtrtet  tntaUes,  their  genenl  dntics,  aai 

powers X.  w 

bow  to  apportioB  and  aascaa  taxes  ....  x.  » 

their  duty  as  to  fuel i*  ^ 

to  issue  wnrrant  to  eoUeetOfy  ftc x*  ** 

to  make  annual  report <•  ^ 

of  sepante  nexshboriiood,  &e rjv 

when  to  sue  collector >•  *' 

diatriet  taxes,  amount  to  be  Toted  I7  <^  _ 

trict,  limited «•  w* 

among  whom  app««tioncd,  and  00  whst 

pro|>erty  to  be  assessed x-^ 

raluatiotts  of  taxable  propei^  how  asccr* 

tabled,  &c ...TT.... .i-^ 

who  exempted  frtun  taxation  lor  buildiDg 

school-house •»  ^ 

how  to  be  collected .* *•  2 

when  tenant  may  charge  tax  to  landlord  i*  4n 
jjiie/,  how  provided  and  paid  for  .........*•  ** 

inapeetora  ofaduMla,  their  election,  qualifi- 
cations and  eompe&sationy  same  as  earn- 
miaaiantra,  [See  aborcj  ^ 

their  general  powers  and  duties '•  ^ 

sc&oo/ duirtc<«,  formation  of i*43v 

adiool-houaea,  site  when  not  to  be  changed, 

&c i-4» 

how  disposed  of  when  district  divided  l  479 
achool  moniea,  wben  and  how  to  be  sippof' 

tioned  by  superintendent x-  ^ 

proceedings  on  such  apportionment. . .  x- 1^ 

now  paid  and  distributed }•  ^ 

when  and  how  apportioned  among  dts- 

tricts  by  commissioners <•  *^ 

share  of  towns  neglecting  to  repoft  may 

be  withheld  by  snperintendoit t.  w 

auperinUndentqffSttreiaryolstaUtoht  t.  lU 

to  make  a  genenl  report •  •  <•  '^ 

to  prepare  forms  and  xastruetions  and 

transmit  them  to  officers <•  ^ 

to  print  and  distribute  school  law,  from 

time  to  time x*  JJ 

bis  expenses  to  be  paid  out  of  treasury  i>  40 
his  duties  on  appeals  froni  commission- 

era............ • t-(Sf 

local  reguiaUona  respecting  comnMW  schoobt 

city  of  New-York i- g 

Troy ;. . .  I,  4H 
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Cammtm  schools, 

Hudson I.  492 

Albany i.  493 

Schencetad^r i.  494 

Poun^hkeepsie,  CaUkiU  and  Utica  ....  x.  495 

Flatbttsh. ,.  I.  496 

Mont^omexy,  (Orange  Co.) i.  496 

Flushing I.  496 

XSee  ToL  iii.  act  of  1829.] 

COBffVOZr  ICHOOL  rUNSf 

de«|;ii«tion  and  deaerrotion  thereof x.  196 

adminiBtration  thereof,  and  diitribution  of 

itsreremie i.  196^467,468 

deiieieney  of^  to  be  supplied  ont  of  treasu' 

ry I.  193 

Conrpoundmg  offences,  agreement  for  xi.  669,  692 
conviction  of  original  offender  need  not  be 

prored ix.  689,  11.  692 

Cfampromiting  certain  offences n.  730 

effect  of  acknowledging  satis&ction  ix.  730 

COMFFROLLXR, 

to  be  appointed i.    96 

when  and  for  what  term,  &c x.  104 

oath  of  office  where  to  be  filed x.  119 

his  general  powers  and  duties. . . .  x.  169  to  172 
exempt,  together  with  deputy  and  clerks, 

from  militia  dut^ i.  285 

may  admiiuster  oaths  m  certain  cases.  .  i.  185 

a  commissioner  of  the  toiui-q;{^ i.  113 

powers  and  duties  as  such x.  197 

jL  commissioner  of  the  canal  fund i.  113 

powers  and  duties  as  such x.  194,  196 

a  trustee  iii  state  library i.  114 

powers  and  duties  as  such x.  216 

a  member  of  canal  board i.  114 

powers  and  duties  as  such x.  218^  229 

one  of  stof«  canvassers x.  143 

powers  and  duties  as  such x.  143,  144 

office  to  be  kept  in  state  hall x.  188 

to  attend  legisuture  and  report x.  187 

fees  to  be  receiyed  by  him x.  190 

quarterly  account  Uiereof i.  187 

such  fees  part  of  general  fund x.  189 

bis  salary i.  190 

allowance  of  clerk  hire x.  191 

jiames  of  clerks,  &c.  to  be  reported x.  191 

incidental  expenses  of  office x.  192 

certificates  and  conveyances  executed  by 

him  may  be  recorded,  &c x.  420 

to  pay  costs  recovered  against  the  people  xi.  653 
retums  to  his  warrants  against  collectors  of 

canal  tolls,  how  enforced. xi.  655 

may  search  public  offices,  and  require  co- 
pies, £c.  gratis xi.  660 

to  audit  accounts  for  pursuing  fugitives  from 

justice XI.  748 

to  audit  fees  for  services  to  the  state ...    u.  661 
to'audit  and  report  to  legislature,  accounts 

of  state  ]»risons ix.  765 

powers  and  duties  in  regard  to, 
accounts  to  be  render^  by  persons  having  . 

money  or  property  of  state x.  170 

by  receivers  of  pubuc  monies i.  172 

or  members  of  courts-martial x.  320 

assessments  on  public  lands i.  209 

bank  stock  owned  hy  state., i.  187 

bonds  for  lands  sold x.  202 

bounty  monies  for  destruction  of  wolves, 

&c X.  708 

canal  clearances,  &c i.  251 

mscps  and  field  bo<^ i.  218 

navigation , i.  231,  239 

toils  and  collectors. ..  i.  IH  286,  287,  239 

flecks,  he.  of  treasurer i.  170 

claims  on  lands  sold  by  state x.  185 

comtnisnoncriofloans  and  loan-officers  i.  373, 

874 

compensation  of  legislature i.  161 

contingent  erpenses  of  legislature i.  162 


CoMPmoIJ:.sx^ 

corporations  neglecting  to  render  lists  re- 
quired by  tax  law I.  415 

negl^ting  to  pay  taxes. x.  418 

county  treasurers x.  370,  402 

ib.  as  public  administrators. . . .  x.  132,  138 

dividends  due  the  state x.  170 

election  of  directors  in  certain  corpora- 

.     tions I.  171 

electums i.  143 

invalid  sales  for  quit-rents i.  185 

ib.  for  taxes i,  413 

/tufgm^nte  in  favor  of  state 1.  186 

tom^-o^<  expenses i.  198 

lands  purchased  of  state i.  174,  202 

moniea  coiporations i.  694 

Montexuma  salt  springs i.  280 

mortgages  to  the  state x.  174,  212 

officuU  bonds  to  be  filed  with  him x.  120 

Onondaga  salt  springs i.  ^,  279 

paym^yUs  by  mistake x.  172 

publication  of  cestunUws x.  171 

smarate  accounts 1.  175^  I7g 

sheriffs  and  their  sureties i.  401 

stale  hall ,.  214 

state  mortgages i.  174,176,  212 

«to/€jn«r  at  Sagg  Harbor j.  215 

state  8e€^rities i.  171   172 

treasurer's  accounts i.  170]  171 

treasury  deposits j.  177 

taxes  to  be  retiumed  and  paid  by  county 

^a«r-. I.  402 

on  land  imperfectly  described i.  405 

unpaid ". . , j   4^7 

sales  for...,       V.".'i."^i  420 

redemption  of  land  sold i.  409 

conveyances  of i.  411^  42O 

purchases  of,  for  state x,  412 

refunding  money  when  sale  invalid. .  x.  413 

coxporaUons  neglecting  to  render  lists  x.  416 
and  to  pay  taxes i.  4lg 

erroneously  charged  by  United  States  x.  419 

forms  and  instructions j.  420 

copies  of  tax  law i.  420 

temj^orary  loans i,  171 

United  States  taxes ,.  419 

wolveSf  &c.  destruction  of,  &c 1.  708 

[See  also  vol.  1x1.  for  various  matters  wper* 
taining  to  the  office  of  comptroller.] 

Concealed  debtors u.     g 

[See  Absconding,  concealed  and  nonresi- 
dent debtors.} 

Confession  of  judgments h.  ^qq 

Concealing  offences,  anreeme&t  for.'.  Vx.'  '689*  692 
Conspuracy,  cases  in  which  punishable  xx.  691,  C92 
those  not  cx|umerated  not  punishable.  «.  692 
act  to  be  done,  in  certain  cases,  to  constitute 

.        .    ^  .         ,  II.  692 

proof  required  m  such  cases,  on  trial,  ix.  736 
Congress  districts,  state  divided  into  thirty  x.    84 

members  to  be  elected  by  each x.    85 

Congress,  representatives  in,  when  to  be  cho- 

vacancies  m  their  offices i.  128,  146 

senators  in,  when  and  how  to  be  chosen,  i.  148 

vacancies  in  their  offices x.  148 

laws  of,  how  to  be  distributed i.  167 

Connecticut,  conveyances   by  treasurer  of, 

when  entitled  to  be  recorded,  &c.  x.  760 

Consent  rule  in  ejectment  abolished 11.  306 

Consolidating  causes ix.  383 

in  favor  of  the  people 1.  181 

CoRSTABLEs,  wheu  and  how  io  be  chosen,  r.  340 

qualifications,  and  tenure  of  office i.  346 

to  take  oath  and  ^ve  security t.  346 

limitation  of  suits  on  such  security. . . .  i.  346 
their  compensation  when  a  county  charge  i.  3S6 
their  powers  and  duties  in  execution  of 
search  toarrants  for  public  books  .^^ 
papers ^t|^ 
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liBca 
forboQlu, 

tocuai I. 

«i  cdtda  wamnU  itsaed  by  eomrU 

flMT^M/.kc 1.  SIl,  S15,  32B,  SU 

ib.  oTMMaMnu  «Mler  MsA>e^  low  i-  510,  511  j 

ib.  of  wamat  mader  ki^tpoy  lam i.  515  • 

ib.  M  to  fci^gui'i  amd  9agramt$ i. 

ib.  M  to  6«ttarrfv i. 

ib.  dutiuhat  &frtHgumi  meeiin^. . .  i. 
ib.  wmIct  czcevtiott  for  finci  fortmmoro' 

Htg 1. 

ib.  M  toofisdcnagftinstkirortDrfdb  i. 
ib.  teder  tcarcb  wanruits  for  pn>ptftj 

pKwrmed i. 

ib.  mader  M«reh  wBmatc  genenSj. . .  ii. 

ft.  vadcr  bw  ••  to  mtohaUg ti. 

feestbcrdbr h. 

#bMi  to  attewi  Mmrcae  coart it. 

bnr  paid  thereror u. 

Wboa  to  attead  other  eoarti ii. 

fbdr  pm-en  and  d«ties  in  execution  of  nan- 
memM  or  itanxmt  GnMB  }u»tieeM*  eovrU 

u.  22S»  229,  2S9 

fb.  of  ottodbUMf ^ XI.  2S1 

ib.of»eiitr« II.  243 

ib.  ofermcftoii *ii.  219to255 

wbcB  fArf'iddea  to  tppcar  and  advocate  in 

justices*  ccnrts ii.  233 

to  keep  jury ^ li.  844 

oath  thereupon n.  214 

feet  in  ciril  casea ii.  265,  647 

Bot  to  take  rewards  (Vir  certain  acts  ....  it.  2B7 

not  to  bay  secnritiet  for  proaeciition ii.  267 

may  be  renaored.  If  the  j  ne^;lect  to  pay  OFer 

■coney  collected ii.  272 

not  to  act  by  deputr "•  273 

bat  persons  may  be  tpeciaUy  deputed  by 

justice II.  273 

to  execute  proceas  In  special  proceedings  ii.  551 

to  attmd  juries  in  tucn  proceedings ii.  551 

fines  on  them  for  nefrlect ii.  551,  552 

pani«hment  for  refusing  to  apprehend  crimi- 
nals. <cc II.  6^ 

raffering  ofienden  to  escape n.  6S4 

(See  Sheriffn.^ 
^eir  fees  in  criminal  cases ti.  750 

Cmuult  of  U.  S.  at  Parie  and  St.  Petersbvgh 
maj  take  proof,  «vf:.  of  deeds^. ....  i. 
in  other  places  may  t.Ae  proof,  he.  cf 
[Ssce  ToL  ill] 

Uiona  fMident  in  Now-Toik, 
when  to  be  aolified  by  pabiic  adaBinis- 
trator ".  124 


in 


Jii 


Cmtnttd  dttitkni  ton  mtmIitii  ef  kgialatare 

I. 
........  I.  ZB 

(See  Jtcaonidrrt.] 
CoimLiCTf,  enaeconnt  ofi0^geri,Toad...  x.  66 

ib.  of  r«|ln*g,  raid i.  IB 

ibr  sale  of  stocks,  when  Toid t.  7W 

for  occnatum  ef  knd  in  Ncw-Tnck,  ko«r 

i.?l4 

wad.  1. 
to  bflia  of  iTrhaage  mid  yn- 
■otca  inccrtaaa  caaea. ...  x. 
by  sMotocnls'  ifttcbwrye. .  n.    3 

of  lmuUic9,  kc.  peffonaaace  ef n.   Jl 

yoncator,  iw  i  foi  manr  if  ef  by  n^famtkar  u.  194 
loraa^  aaii  jwrdbosc  qf  ioMb,  ifttefcat  of 
vendee  in,  bnr  reaclMd  br  bia  credi- 
tor  II.  7^7S 

intereat  of  dead  person  in,  how  aoU.  ii.  HI 

and  eontiact  bow  enforced n.  113 

with  joumeyma,  &c.  Rstnint  ef  tiadi, 

roid XL  10 

when  Grandalent  and  how  &r  roid u.  135 

[See  FVttudvleni  eonrqfunas  aad  comiraeU.} 
ContribuUon,  remedy  for,  between  owners  «f 
land  subject  to  judgment n. 

CoirrsTAncKs,  by  feoffiment  with  lircty  af 

aeiain  abolished i. 

fai  fee  or  of  ireebahla,  how  nwcwicd  and 

wlien  to  take  effect x.  IS 

ao  greater  estate  to  poaa  by 


I' 


I. 


1.  19 

I.  T9 


757 


of 


Cojrrenrrs  of  legislatue,  defined  and  bow        { 

ponished i.  l&l  < 

qfantrl,  when  pnnlshaMe  as  criminal. .  ii.  278  > 

proceedings  mereapon ii>  278  • 

the  like  as  to  justices^  cowt ii.  273,  274 

crtmmo/,  declared  qiisdemcanors ii.  692 

proceedings  as  for,  in  ciril  cases ii.  S&i 

coorts  of  record  may  punish  in  certain  ca- 
nes  ".  654 

proceedings  to  bring  offender  Into  eoort  ii.  5S5 
habeas  corpoa  when  to  issne,  its  effect  ii.  596 

bond  of  defendant  on  attachment n-  536 

prorisions  as  to  its  peoal^ ii.  537 

proceedings  on  neglect  to  return  attach- 
ment  II.  687 

proceedings  on  appearance  of  defendant  ii.  537 
extent  of  fines  and  imprisonment. ..  n.  53S 
contents  of  process  ot  commitment,  ii.  63S 
action  on  defendant's  bond,  for  neglect 

to  appear '. ii.  538 

when  district  attonier  to  sue  bond.  zi.  639 
oflker  taking  insufficient  sureties. .  ii.  539 
misconduct  at  circuit,  punishable  by 
•ttpreme  court ii.  539 


to  be  coocliuire  aigainst 

sers 

of  lands  occupied,  when  TaUd 

tomment 

of  lands  poasessed  by 

title,  roid x.  79 

but  mort^^es  maj  be ^ireo i.  736 

containing  powers x.  722tn*S 

words  of  inhentauce  not  aaeessary  to  oon- 

reyafec • i.  76 

intent  of  parties  to,  ta  be  cbserrcd. ....     1.74$ 

Low  proved  and  recorded i.  73 

[See  also  as  to  couTeyaaeea  prorc^  &c  in 
other  states  &  counties, ToL  ui.nds  of  189.} 
to  one  upon  c:.-«ideration  paid  by  anwiher, 

to  vest  title  in  grantee X.7B 

bot  trust  to  result  m  favor  of  eroditon  of 

person  paying  owisideratioo i.  TtB 

not  aedaring  trust,  abaolote  in  cextaio  ea- 
ses   • 1.19 

br  trustees,  when  void i.  79 

or  effects  for  use  of  a  corporatMm»  xanat  be 

directly  to  it,  exc^t,  he i.  59 

hjf  torporaHtmiVk  eoot^wplatiou  of  inaolreor 

cy,Toid I.  591 

of  efiecU  worth  ^lOOO^  Toid,  udUaa  by  or- 

derofdirectort • •  i.  01 

formooey  lost  at  gaoiiiii^  void.  ••• i.  663 

ooDtraiy  to  lottery  kwt  void i.  6B 

on  usurious  cooaidc rat ino, roid... i.  77t 

made  by  ahtewiding  debinrst  wb«i  void  n.     9 
in  what  casea  doclMed  frmmmitrmi  and  bow 

fervoid ri.  133to]3S 

iod^firaud  purehaseia  or  erediftoxa,  oflenee 

to  make n.  M 


pattinctbemiBuse,ainiaaei)Maiior....  ii- 

oflanaa,takiUicwhflainawt •  n.  AN 

[See  also  FrmuMltnt  oonvqftmea  aid  oonliucy-1 

on  •ketif^s  9okB n.  373 

on  forecMMure  of  mor^oget ix.  191,  5tf 

by  eommitteea  otlmuifiei,  ise xx.  54|  55 

by  extCMtort  or  admimUiratoro xx.  Iff 

coaaleoftii/toUs'  utoUt xx.  IM 
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109 
128 
123 

145 


OoHTSTUrOEf, 

by  comptroUer  en  nlet  for  taxei  x.  411,  412, 420 

ComrieHon  on  indictment  for  offoncoa  of  dif- 
ferent degree! ix.  702 

for  eriaei  paniibable  with  death,  stntcaent 

of,  to  be  eent  to  gOTemor ix.  658 

CoROtefi  when  not  permitted  to  rote i.  12(7 

prooeedinn  if  challenged i.  135 

ODrmootf,  lanof  at,  ceded  to  U.  8 x.    81 

Ooronen,  their  nmiiber i.    97 

when  and  how  choeen i.  IIS^  118^  127 

innewconntief. i.  113 

«ath  of  office i.  120 

-  where  to  reiide i.  102 

their  rttignationt i.  121 

Bot  to  act  aa  comuellor,  &c i. 

may  be  remored i. 

proceediiigt  for  that  pnrpoie x. 

aamea  of,  to  be  rrgisterea  by  aeeretaxy  of 

•tate X. 

iHien  office  of  •heriff.Tacant,  one  of  them  to 

be  deaignated  to  ezeente  office ....  i.  880 
when  to  deeijpiated,  to  execute  bond ....  x.  880 
either  prorijionfl  concerning  deaicnation  of 

coronera,  to  execute  <^ce  of  aherilf  x.  8S1 

'  their  accounta,  a  conntr  charge x.  885 

to  take  chai|[e  of  wrecka i.  690 

nctiona  agaxnat,  within  what  time  to  be 

brought XX.  296 

their  dotiea  in  the  execution  of  proceaa 

where  aheriifa  are  partiea u.  441 

toactwhenaheriffiaapur^,inrepleTitt  n.  633 
«ompenaation  for  their  aemceagaiitfaUy  ix.  647 
when  to  aununon  jniy  to  inquire,  4cc. . .  ii.  742 

proceeding  thereon ii.  742,  748 

anthority  to  uaue  anbpaeaaa ix.  7*^  743 

Co  iaatie  warrant  to  apprehend  offender. .  xx.  748 
teatimonr,  inquiaitiona,  recognisancea,  &c. 

to  be  retuned xi. 

their  compenaation  to  be  audited  by  anper- 

Tiaon.... XI. 

when  aldermen  in  New-Tork  may  act  aa  ii. 
when  to  hold  inqueata  on  penona  dying  in 

atate  priaon xx. 

CiDrpontte  righta  of  towna x. 

ofconntiea x. 

ComponATfona,  banking,  [See  Bank».^ 
Jitreignf  right  to  aue,  on  giring  aeeunty .  xi.  457 
except  for  acta  contrary  to  our  lawa  xx.  457 
auit<  againat  them  by  attachment. . .  ii.  459 
proceedinga  aa  in  caae  of  abaent  debtora 

n.  460 
when  entitled  to  double  coata  againat 

plaintiir xx.  461 

•ppeaxnnce  of  defendanta it.  461 

diachargittg  attachment n.  461 

apportioning  property  among   aereral 

Dlaintiffa xx.  461 

mumujmhirmg x.  266 

[See  alao  vol.  iix.] 
iRon»ai2,reatrictiona  and  prohibitiona  upon  i.  689 

calculationa  of  (^Tiaenda,  Ice i.  590 

loaaea  how  to  be  charged i.  590 

loana  when  to  be  called  in i.  590 

hyi^thecated  atock i.  591 

eertain  oonveyaiMea  (cr  uae  of,  invalid  x.  691 

4)ertain  couTeyancea  by,  iuTalid i.  591 

penakiea  on  direetora  yi<dating  law  i.  591,  692 
aaaolTency  when  deemed  fraudulent. . .  i.  592 
liabilicr  of  direetora  and  atockholdera 

thennpon x.  692 

petaona  tranaferxing  atock,  when  Uabie  x.  593 

annual  report i.  598,  594 

affidaTit  to  be  filed  before  buaineaa  com- 
menced   X.  596 

[See  Tol.  XXI.  act  of  April  2, 1829,  creating 
"  a  fund  for  the  bonefit  of  the  crcditora 
of  certain  monied  corporatiooi,*'  IccJ 

election  of  direetora  of i.  59Ci,  597 

piMiudinp  if  election  be  iioCheM....  x.  897 
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752 
752 

770 
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864 


156 
414 


Coni>OKATxoif  9,  fnoiiiad^ 

by-lawa  concerning f 

tranafer  booka x.  597,  698 

remedy  ofperaonaaggriered  by  election  x.  598 
conatruction  of  the  proriaiona  concerning 
monied  corporationa i.  598 

fcirnpiic,/«<tirc,  how  incorporated h  578 

aubacriptiona  for  atock i.  678 

election  of  direetora x.  578,  579 

powera  and  dntiea  of  direetora '  x.  579 

prohibitiona  on x.  682 

forfeiture  of  corporate  powera x.  680 

diiaolution  of  corporation x.  580 

road  kiow  laid  out . .  / ,......!.  581 

duty  of  contmiaaionera,  &c x.  581 

road  how  conatructed •..•  i.  581 

mile  atonea : x.  582 

guide  poata x.  682 

damagea  aaaeaaed  and  paid x.  5^  588 

land  when  entered  on x.  582,  583 

toUa  when  to  be  Collected,  &c. .  x.  584,  585 

Jkture  and  exuting,  inapectora  of x.  686 

their  powera  and  dutiea i.  686 

noticea  to  be  given  by i.  686,  56T 

effect  thereof. x.  666,  587 

their  compenaation x.  587 

penalty  on  toll  gatherera x.  587 

how  collected x.  587 

commutation x.  587 

election  of  direetora ^  x.  588 

pcnaltiea  on  trayellera i.  588 

hoi«t  gatea x.  688 

.  eorp^aUonu  gtnerally,  noticea  for  applicft- 

tiona  for,  or  reJatire  to,  how  puLiiah- 

ed , X. 

when  and  how  to  be  aaaeaaed. . . .  x. 
their  genend  powera,  prxrilegea  and 

buitiea ' i. 

auch  gcneraJ  powera  to  yeat  in  aU  cor- 

pontiona  hereafter  created x. 

not  to  poateaa  additional  powera  unleaa 

given  by  charter x. 

eapecially  banking  poii;era x.  713 

notes,  &c.  to,  made  contniry  to  theae  pro* 

hibitiona,  void i.  713 

penalty  for  violating  aame i.  712 

when  atockholdera  may  be  required  to  . 

pay  balance  ou  stock i.  600,  xx.  466 

when  majority  may  act i.  600 

to  oommence  buaineaa  in  one  year ....  x.  600 
diasolved  by  certain  acta  and  omiaaiena  ii.  468 
who  to  aettJe  affaira  of,  on  diaaolution.  i.  600 
may  proceed  under  lawa  againat  aftcconcf- 

tng  and  intolvent  debtora xx.    86 

devises  to,  when  valid xx.    67 

certain  demands  against,  excepted  from 

statute  of  limitations xx.  297 

ib.  as  to  certain  liabiiitiea  of  direetora  and 

atockholdera xi.  800 

proceedings  in  suits  at  law  againat. . .  xx.  458 
when  judgment  against  to  be  rendered  at 

firat  term xi.  453 

preference  in  iasues  in  auita  against. .  xx.  458 
eiustence  of,  not  to  be  proved,  except  on 

issnebyplea , xi.  458 

acts  of  incorportion  not  to  be  set  forth  xi.  489 
mistake  in  naming,  how  waived/ . . .  ii.  459 

proceedin|r8  agaifibt,  in  e<^uity ix.  462 

notrrestraincdfromuanrpmg  powera.  ii.  462 
jurisdiction  of  chancery  overofficera.  xi.  462 
sequestration  of  property  on  return  of  exe- 
cution againat xx. 

atockholdera,  how  and  when  compelleid  to 

pay  in  amount  due  on  their  at(»cj;.  n.  469 
diacovery  by  them  and  their  officera,  how 

enforced n.  465 

answers  of  officers,  when  compelled  xx.  465 

effect  of,  aa  evidence xx.  460 

•uita  at  law  againat,  when  td  be  reatrain- 

•d...,.» ,, 12^ 
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CoBMttATIon  f«Mf«0|f» 

rriiflbM  and  othtr  MtperttloM  «SM|it« 

•a..,.., , IX. 

hmr  distelv^d  oa  apfiUeatioii  of  direeton» 

kc II.  407 

dMTM  OB  dbtoUtioo ii.  4SS 

reoeiven  to  be  appointed,  their  duties, 

Ao. 11.  4aito472 

Mil  Toid  elUr  nteeentiof  peCition ii.  469 

•ppeala  from  oroen  aad  decrees  of  eourt  ii.  472 
reiiciooe  and  other  corpontioae  ozeept- 

•a 11.  472 

nroeeediBp  on  iadiettMoteagatiitt. ..  ii.  747 
autHngoM  ayuiut,  whca  to  imiw  ....  it.  747 

tf nee  npOB^  how  collected u.  747 

torponiiwnStrdigiolUt  [See  rot  iii-l 

iasiytheenatedntriot i.    84 

to  be  in  twenty  ■econd  eongrets  dittriet.  x.    85 

to  hoTO  two  oMoiben  of  esseniblj t.  152 

topenritort  U,  where  and  when  to  meet.  i.  966 
truUf  ferescheetedkodein «  i.  282 

Cpart,  poor  pftnont  when  not  liable  for. .  u.  445 
in  euiti  bj  legatees  againet  execoton.  ii.  451 
how  app<MrtS<med  hi  aoits  against  legatees, 

heirs.  Ice u.  452 

onptocoedinga  Ibr  forsible  aatries  and  de- 

tainen n.  009 

in  sttumaiy  proceedings  to  reoorer  poo- 

seesionofland ii.  516 

In  cha&cety,  when  and  how  awarded,  xi.  618 
In  oertfeSn  actions  at  law,  to  be  rcooTcrod 

la  aU  eovts ii.  0U 

HheftftJI  snpt^QMo  conrt  costs  to  be  re* 

ooTored u.  613 

pleas  eoetsin  snits  in 

.  II.  €1S 
insn- 

eoort u.  C18 

In  notions  of  replevin,  in  sopreine  comt  n.  614 
irhen  phnntilTiiot  to  recoTer  ooets  in  sn- 

pwa  oontt n.  614 

when  demand  rednoed  hj  set-oft,  fre.  ii.  614 
mi  removal  of  oanses  ftom  oobummi  pleas, 

Ite. II.  614 

In  suits  in  oommon  plow,  when  to  be  re- 

covered ,.  ii.  614,  615 

exeeptioB  of  eaeeutors.  Ice u.  615 

amount  limited  in  certain  cases ii.  615 

several  enits  on  same  instmment. ....  it.  615 
when  to  be  recovered  by  defendants. .  n.  615 
when  by  one  of  sereral  defendants, , ,  ii.  61<i 
when  in  snit  settled  befiire  jodgment.  it.  616 
single  ooets  only  on  recovery  of  doable 

or  treble  damages...... it.  616 

when  Jouble  costs  to  be  recovered  by 

defendant xi,  617 

double  costs  in  such  cases  defined. .  ii.  617 

to  belong  to  defendant  only n.  617 

how  awarded  in  case  of  several  issnes  ii.  617 

in  cases  of  general  demorrer xi.  617 

on  plea  of  misnomer ii.  61S 

on  confession  without  action ,  ii.  61S 

in  error,  and  when  may  be  double ....  ii.  618 

on  appeals  from  chancery ii.  618 

on  appeab  from  surrogates  courts ....  it.  618 

oncoontermandinj^notioeoftrial ix.  618 

judgment  for,  against  executors,  &c, ,  xi.  618 
people  liable  for,  in  snits  by  them. ...  ii.  619 

in  such  oases  how  paid ii.  563 

•4i«dged  to  the  state  to  be  recovered  by 

attorney-general i.  179 

In  euite  for  protection  of  lands  btl^mging 

to  eanal  fund,  how  paid ,  x.  210 

rslolors  liable  for ii,  553 

on  refusing  mandamus , ii.  563 

on  graatiog  peremptory  nmndamus. . .  ii.  653 

<m  attachment n.  663 

pMl^ees  suing  in  name  of  another  liable 

*»••- * XX.  568 


CotTt,40«5fs,plahitiff1l^latohisiiUi«pteii 

foreign  corpontiont xi.  49^ 

•ecuitj' lor  payment  of. u. 

bail  jostilymg,  Itow iX' 

liability  of  attorney  ibr,  when-  no  s«cmil;y  ix. 

when  to  bogiveo  byindivMnaltwmfliiftgf 

^ectmentiaxame  of  stale. x.  18^ 

mparUeular  casm» 
xn  certain  suits  against  personrfti  jtutiit^ 

monies i.  178^  IW 

in  the  foredesase  of  tiaU  mon(g«gcs. .  i. 
in  suits  fay  and  against  lotene fc 

by  and  against  c&nnties n 

c»  claim  oTpropoity  in  case  of  aj^emmfht^ 

dtbtor II.     4 

on  contesting  «ia/i^%o^tctff rt,    618 

on  tssiic  auarded  by  ctvooit  judge  on  ap- 

pmd  from  surrogate ii.    67 

In  certain  suits  agmnat  crecniers  or  a^ 

msnulraCors tc    8I> 

ow^WguMi  issns  awarded  by  snirogate  a.  ](tt 

in  suits -fcriisiimioM. vi.  IV 

onpro/ixprofssdiwys^n  elmnssry  ix.  175^  1S8 
on  discootiamanee  ta  jtmtieu*  oamts^  ii^  887 

liouted  in  jnsltofs*  emirti it.  217 

on  otrftorori  from  do n. 

on  app»il»  from  do. nt  961, 

intuits. by  owners  c€tertiked ffopti  ^y  i^ 
laxntton<{/f  in  chancery n. 

in  ivprewu  arnrt, ut  W^  261, 

in  courts  of  lujmwen  yiens u. 

in  mayors'  eonrla xi. 

feee  to  be  alkiwod  for  one  oounse!,  altoi^ 

ney,  Ho.  only n. 

disbnmcments  of  soUcxtan  and  attoraiea, 

to  be  allowed xx^  684 

Issue  roUsi  not-to  bo  allowed  Ibr it.-  68t 

■recogniasnBs  roMs,  vrtianto  be^iaigid  it.  6Si 
circuit  rail,  onaeoly  to  be  allowed...  n. 
nd  to.be  taxed  for  coonealmdMs  cmpluy- 

ed*...« 11. 

not  to  be  allowed  to  mme  person  in  dUTer- 

ent  capaoitiee n. 

for  what  servioea  proepcctive  costs  aany 

betaxed.... ii.  €51 

charges  for  warrants  of  attorney,  preeqBes 

and  .vsntres,  abolished n. 

one  draft  of  process,  &e.  oidy  to  bo  aUofvvv 

ed n. 

pleadings,  Ikc.  copied,  not  i^  bn  chaigped 

asdrslls... n.  651 

copies  ofi}»persfiIed,Baay  be  taxed.,  n.  65t 
witnesses^  1Mb  not  to  be  allowed  to  cow- 

sel,  Ito. n.  651 

saoM  person  not  to  chax|;e  fees  in  two  ca- 
pacities,,        D. 

foes  to  be  tavcd  on  settleaaant  of  eaoemi- 

•  tion a. 

and  on  settling  attomies'  eoela.  u.  6U 
on  foreclosing  mortM^»  i^^B^  ^  fa*  tnx* 

ed u. 

doty  of  taxing  ofHoer  in  all  casca u. 

amount  due  on  bond,  to  he  proved. ...  n. 

certain  chaiges  to  be  provea u. 

•videpcc  of  right  to  costs,  in  caaa  cfsait- 

offs •.»..  n. 

lb. iacase ofmaUcionstraspaaa*.....  n. 
inothercasee n. 

Comif<f,partj'aoessedtobesfiowed  i.  88^  tt. 

face  of,  in  court  of  errors n. 

in  chancery. n. 

in  supreme  conrt n. 

not  to  be  allowed  fom  for  nttencUag  na 

witnesses  ..••......,. n.  651 

Onmsfltors^  [6eo  ,<fffi>nWis^«id  ceimseflorv.] 

Cotmlmf*Umgj,  n. 

IHttfbrgingmdeotmttrJii^,^ 

CovKTiBs,  enmneiated i. 

erection  and  alteration  of i.  8^  UBI; 

powen«.4c as  bodies «oipocatn«,....  x. 


GENfiRiVL  'INDEX. 


808 


CouimcB, 

OBMtAtHMi  of  tibnr  corporate  povr en  • . »  t.  864 
^ffwti offtfliTifioii or, on  coiporate'pow 

erf^  &c I.  365 

on  jadgmentff'tBd  Mitt  pending.  •  ir.  656 
•  on'Bioitgigeff  for  loen'Office  monies  x.  S73 

'fttiitt  by  end  against t.  3S4,  ii.  473 

'pHo,  wken  not  to  be  erected i.  158 

applicfltaons  for » 1.  165 

mra  to  be  sent  to i.  167 

nadreports  .^ i.  16S 

p9ee  Sv^ptrvitOT$f  board  of.^ 

tk^tmtt  €leri$ I.  875 

[See  aerkt  qfeSmtUt,^ 

'€knmiy  cAdrgea  enomenUed f .  885 

mecottntf  for,  how  presented,  &e x.  886 

election  expenses i.  150 

'CSovRTT  COURTS,  ipdm  of,  their  nnmber. .  i.    97 

hp^  appointed,  £c x. 

nnist  reside  within  coantj x.  101 

oaths' to  be  filed  with  ooontj  eleik  ....  i.  120 
judges  and  clerks  exempt  from  nulitia.  i.  2S5 
Jk$tjudg€  of,  Tacancy  in  his  office,  &c.  •  i.  106 
powers  and  duties  of,  to  compel  delivery 

of  books  and  papers « x.  124 

tmder  dection  law t.  181,150 

Whenrtoide^igiiate  c<mmer  to  act  as  she- 

'T\St'tic I.  880,881 

lowers  add  duties  as  to  wrecks,  x.  6B0  to  6^ 

as  to  babitttal  droAkaxils. ii.    52 

When'to  act  in  stead  of  surrogate ix.    79. 

BMiygfaAt  orders  to  stay  waste  on  land 

told  luder  execution ii.  837 

ffrceeedinn  thereon xx.  837,838 

"nfhen' to  allow  certioraries  to  justices,  ii.  266 
When  to  allow  appeab  froos.  justices'  jodg- 

xACUts ^ 11.1258 

hisfeci XI.  634 

to  be  mi  iaapeetor  cf  county  prisons. .  xx.  767 

Ju4gef  o/,  to  form  eoounon  pleas  and  go- 
nefm  sessions, ix.  208 

prooeedings  by,  to  remove  justices ....  i.  Ill 
tlso  on  coiQpluints  against  physicians  x.  468 

tfwir  poirers  and  duties  as  to  commUtiof^' 

smtftfeetf^ X.  101.109 

^  on  'OppeaU  from   commissionen  of 

faighw»3Fs I.  507,  518 

lb ' in  administering  oa^  to  officers. .  •  x.  119 

■^gatiiet  occupants  of  state  lands i.  206 

tft  deciding  on  sureties  of  sheriffs,  Itc. .  i.  877 

tikingiffida/lts ir.  284 

lb. ineoa^laiiits^lgainit-sherift.  x.  128,124 

may  take  proof.  Ice  of  deeds x.  756 

#liett*certifioattfrof  county  clerk- nmst  be 

subjoined i.  758 

Ifben-appUeutiens  t^gafaiat  abteon^Mn^  und 

non-TMicImtdrMBrSfmaybeBmdeto  xx.    85 
when  byuitd  against  insD/vntt  and  tmpf^ 

'  soneadebtoni ii.    85 

^ffBceedingshiyw  cootintted,  if  officer  die, 

kt ti.  '86 

^y  stay  proceedings  on  jwtkti^  ^v4i^ 

mtnlf IX.  246 

their  anthoHty  in-  eases  of  forcible  entriea 

aad-detainers ii.  607. 

flMirpower  to  remove  tenants  hi  nertain 

cases ti.  812 

ittM  fereervices  fn'sueh  «nd- other  eases 

ik;'881,  6B5,'68r 
-   AeirdaHy|)ayfornttenidingconrts...'n.  684 

Iheiraathoiitv  to  keep  the  peace ti.  '701 

^fcqtihtefmmts  of thepeue. .  ti.  704,  705 
{See  PMtt,  sttreljes  qf  Ac.) 

^^hrfittthdrity  to  arrett  offciideffs. ...  xi.  TD6 
*lhbir  tMnunta  knaybe  eaEceuted  in  any 

^sMlUty XI.  706 

fSee  JrfuU  &n  orimmal  fhrntguJ] 

to  take  examinaiionB  of.8riaoners <r.  706 

[See  AnMNnalioii  i^prUomn, 


CouHTT  coxnriy  htdga  qf, 

cases  in  which  they  may  let  to  bail. . .  ti.  710 

when  to  sit  in  courts  of  special  sessions  xx.  71| 

[See  Cottrto,  Courtt  of  eomnum  pleaa,  and      ( 

Oourfs  tifgenenU  atstiani.}  ^ 

Comrrr  orrxccns,  general  duties  of,  riz.t 

board  of  supervisors x. 

clerks  of  counties < x.  875 

county  treasurer i.  863, 402 

county  superintendents  of  the  poor x.  616 

district  attorney x.  882 

loan  officers  and  commissioners'  of  loans,  i.  870 

sherifis  and  cortmers x.  878 

surrogates i. 

their  accoonti  for  services : . ,  i. 

County  jfrison$f 

Surpoees  for  which  to  be  used  as  jails. .  it.  754 
efieiencies  in,  tolM  remedied  by  superri- 

sors  . . . « « XX.  754 

wlmt  prisoners  to  be  dosely  kept  in ... .  xi.  756 
provisions  for  their  mani^ment. . .  ix.  765,  756 

labor  by;  and  on'  highways,  See ii.  766 

keepers  of,  to  fomish  lists  of  prisoners,  to 

courts  «..« X.  689,  xx.  768 

designating  jail  of  other  county,  &c. . . .  xx.  766 
insane  convicts  in,  how  disposed  of  ii.  766,  767 
inspectors  of,  their  powers  and  duties. .  ii.  757 
keepers  of,  to- receive  prisoners  committed 

by  U.  States' authority,  &e...» xi.  778 

Oftin^y  seoirrs,  number  limited t.  100 

now  to  be  appointed,  &c i.  114, 115 

their  powers  and  duties i.  609, 610 

Clo«mQr|)oor-Aoifses,whetttobeeneted,&c  i.  6|8 
exempt frt>xainxatiflB..« •...«*.  i.  888,651 

roles  for,  how  made  ...«•..... i.  617 

CouHtif  svjMrmfnrfmIs  ofthopooHf 

-to  be  appointed  ineach county i.  616 

[Soe  vol.  ux.  supervisees  and  eennty  treasu- 
rers not  to  be  appointed.] 

their  powers  and  duties  •  • t.  617  to  682 

to  report  annually  to  secretary  of  state  .  •  i.  681 
to  deteimino  questions  of  settlement. . . .  x.  622 
powers,  Itc  as  to  county  panpei*  i^  623  to  685 
lb.  as  to  paupers  removed  from  another  coun- 
ty....VT.. X.  628,  629 

•accounts  aud  statements  by x.  62S,  629 

powers,  &c.  .i^  to  bastards. ..  i.  612, 653  to  666 

to  he  inspectors  of  county  prisons xx.  767 

their  powers  and  duties  as  such. . . .  u.  7^7 
entitled  to  receive  stolen  property  not  cl  aim- 
ed..*  • .r... IX.  747 

'CouHTT  TasAsunxRs,  to  be  appointed i.    97 

how  and  for  what  terns.  Ice x.  114»1]5 

their  general  powers  and  duties < .  x.  868 

when  to. prosecute  district  attorney •«•  x. 

eompensation  a  county  charge i. 

to  charge  coUeetors  oi  towns  with  amount 

of  the  monies  timy  are  to-collect ....  i. 

to  issue  warrant  ngninst  deJinyiamt  otA- 

lector x. 

to  proceed  against  sheriff  in  ceitnin  caics 

by  nttnelnnent i.  401.  ii.  655 

.pnymnnts  and  retuns  to  be  mnde  by  them 

undertnxlaw x.  408 

duties  in  regard  to  lists  of  land  to  be  add 

for  taxes i.  406 

in  regard  to  ratnme- of  lands  eeid  i.  411 
forma  of  inctmeliena  for  aesesson  ....  x.  42(^ 
•duties  «s  to  eoffpointions  who  neglect  to . 

pay  the  taxes  aseeaaed  onfhem i.  41$ 

their  wairants  against  collectors,  retoma 

of,  how  enforced ii.  5tt 

losses  sustained  by  them,  to  be  ehaigad  to 

theircounties  .« .^ x.  419 

duties  hijegardto  distributton  of  school 

monies i. 

ifowers  and  duties  as  to  noor  oidnoor  mo- . 

mu I.  618,621,626, 

as  to  excise  monies -x.^ 

as  to  boiaty  mcniea  for  taofom,  if  i.'7Q6 
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to  bt  pitblie  admmUtralon  lii  «ach 

f^  except  Nevr-Tork ii.  129 

their  powen  and  duties  ae  such  ii.  129  to  133 

CoOBT-HoaaBi,  eirenit  courts  to  be  held  at, 

•xcejpt,  ^e fi.  201 

when  aestroyed  by  fire,  ite.  where  courts 

to  be  held ii.  290 

Uqttorw  when  not  to  be  sold  in ii.  291 

ap^>licetiAns  for  remoTal  of i.  165 

ana  im/a,  to  be  repaired  at  expense  of  coun- 
ties  I,  aes 

CovBTS,  officers  of,  how  appointed,  ke.  x.  106  to 

113 
ceoeral  powers  and  duties  of  ii.  274,  276, 279. 

2S6 
certain  officers  of,  exempt  from  militia  i.  285 
in  oonstniing  conTeyances,  Itc.  to  carry 

into  eflcct  intent  of  parties  .........  i.  748 

to  sit  publicly ii.  274 

judges  not  to  sit  or  act  in  certain  cases  ii.  275 

nor  to  have  partners  in  their  courts .  it.  275 

nor  to  reeeive  fees  in  certain  cases  • .  ii.  275 

not  to  be  opened  on  Sunday. ii.  275 

process  and  proceedings  of. ii.  275,  276 

lb.  of  courts  of  record ii.  276 

duties,  privileges  and  liabilities  of  officers 

of  courts  of  rscoid ii.  296 

seals  of «....' II.  276,  277 

power  to  punish  for  criminal  contempt  ix.  277 

for  misconduct  in  nature  of  contempts  ii.  534 

miscellaneous  provisiims  concerning. .  ii.  290 

IMV,  to  proceed  according  to  commoniaw  i.    93 

Gotrnrs  or  srxciAi.  sbssxows, 

by  whom  to  be  held  in  New-Tork  it.  228, 715 

by  whom  held  in  other  counties ii.  224 

judgments  of,  by  whom  executed  ....  ii.  2^ 

IB  counties  out  of  New-Tofk u.  711 

in  New-York ii,  715 

proTisions  concerning  genenlly. .'. . . .  xi.  716 

eeitionuri  to ii.  717 

[See  Sjpedal  sessions,  oourte  qf.} 

COHKTS  or  COMtfOlf  PLSAS, 

Kwersand  jurisdiction tt.  206 
^  whomto  De  held • 11.  208 

seals  of II.  210 

writs  how  tested ; ^..  11.  210 

forms  of  records  in 11.  210,211 

continuances  after  issue xi.  211 

in  the  city  and  county  of  New-Toik  xi.  215, 216 

of  Albany ir.  217 

may  grant  licenses  to  ferries x.  626 

may  regulate  fisheries i.  €88 

may  reucre  imprisoned  debtors  on  petition, 

&c XI.  81  to  &t 

powers  as  te  habitual  drunkards tx.    52 

.  power  orer  justices*  judgments xx.  246 

orer  execution*  on  justices'  judgments,  xi.  254 
upon  remoful  of  cnusea  from  justices'  courts 

by certiorait ..«.«....*  xi.  256 

ib.  byappeal n.  257 

|Mywer  to  remit  fines  and  recognisanees.  xx.  496 
their  authority  in  ndmeasuMaBent  of  dow- 
er   % r fl.  488 

power  to  award  restitution  of  laud  in  certain 

ease it.  612 

•ppeab  from,  in  eases  of  dower 11.  611 

also  in  eases  of  habitual  dmnkunU.  ix.  611 
certiorari  to,  on  decisions  relatire  te  absent 
and  absconding  debtors » » .  11.  602 

Coirats  or  ovimKAL  sxsstoirs, 

by  whom  to  be  held 11.  208 

powers  and  jurisdiction it.  206 

to  be  fiimished  lists  of  prisoners  in  jsil. .  xx.  758 

duty  as  to  indictments  not  triable xi.  209 

and  as  to  those  not  tried n.  209 

certain  judges  not  to  sit  on  appeals xi.  210 

proceedings „.  210 

taVew^lTork „.  216^217 
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I  CotniTf  or  QMwmtJit,  istiion, 

"     inAlhanjr n. 

their  powers  as  to  rclatires  of  parpen...  x. 

as  to  estates  of  persons  abeconding  amd 

leaTJngftmilirs  chargeable  to  the  pd^ 

asto  bastards i.6f7tol0i 

as  to  committees  of  lunatics ^.  i. 

as  to  disorderly  persons i.  688  to 

as  to  apprentices  and  sexrants,  and  th«ir 

masters i xi.  160, 

proceedings  in,  on  recognizance  to  keep  dhe 

peace n. 

nay  be  opened  by  county  judge  for  sp^ial 
purposes 11.  7tf 

COVXTS   or   COMMOX  PLKAS   AXD    «SJnUULI. 
SKSSIONS, 

proceedings  if  judges  do  not  attend  u.  209, 219 

process tx.  St 

clerks n.  216 

duration  of  terms n.  211 

times  of  holding  in  the  seyeral  counties  •  n.  211 

COITXTS  or  OrXX  JLJTD  TSaMXllKR, 

two  to  be  annuallY  held  in  each  .eovstj  ex-  ''^ 

cept  New- York « n.  201 

and  four  in  New-York a.  201 

by  whom  held « i^  2  4 

who  to  preside  in .,.  n.  208 

their  powers  and  jurisdiction  ............  n.  206 

to  be  furnished  lists  of  prisoners  in  jaal . .  iz.  788 
when  to  send  indictments  to  genenl  aee- 

sions n.  206 

special  commissions  of. xx.  20S,  206 

special  courts  of  oyer  and  terminer xx.  206 

oath  of  commissioners n.  7lS 

precepts  for,  bj  district  attonej xx.  208 

proclamation  for n.  206 

seals  and  process xx.207 

clerks  of xx.  207 

clerks  of,  in  New-York x.  KB,  107 

CoirxT  rom  the  txiai.  or  iMpEA.cHMKirTa 

jiifD  coBxxcTXOiv  or  suto&s, 

officers  of x.  97,  ix.  161, Ift 

sessions  when  to  be  held 11.  184 

seal  and  process xx.  M8 

pay  of  legislatiTe  members ix.  164 

ofomcers,  &c ,.  n.  W 

expenses  of,  a  charge  on  general  fbad. .  I .  i.  198 
miMe  of  conducting  impeachaaenta  ....  xi.  161 
its  powers  as  a  court  ior  the  eomctioa  «f 

errors n.  Mi 

Crarto  held  by  justices  of  the  peace n,  884 

[See /MSliees' CoMTls.] 

GmrUt  Moifort* xx.  217 

[See  Mayor^  eouris.] 

CawrUt  tpecial  huUcu* n.  281 

(See  SpeeUdhuUcMt*  sonrte.] 
Coiirls  qfvHquir^for  Ms  trial  t^offietft 

how  organized t.  806 

their  mode  of  proceMliog .••  x.  M7 

{^owU'mariialfor  Ms  trial  tfajgictnt 

how  organized x.  807 

their  course  of  proceeding x.  807 

sentences  how  carried  into  elfect i.  806 

fines  imposed  by,  how  collected x.  816 

their  powers  in  certain  eases x.  8tt 

Ctttrts  martial  regimaUal  end  battaiiim, 
fines  imposed  by  them  how  collected  i.  9QB|  814 
president  of,  to  account  for  BBoeiea  reeeir- 

td,\ S.8M 

genera]  powers  applicable  to i.  808 

may  issue  subpcenas  Oft  behalf  of  all  parties  x.  818 
president  may  administer  oaths  to  witaeeses 

and  may  compel  their  attandanee.  x.  818 

penalty  for  disobeying x.  8M 

contempt  of  eourt,  how  pmushed x.  91 

marshals  to  be  appointeil,  their  powers 

and  duties i.  811 

pcooeediqgs  on  appeals i.  m 
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€Jourt$  marHalt  regbimttal  and  baUMm, 
conpenfBtion  and  f«et  of  memben  tad 

offieen ^ i.  318 

Covcium^  actioDfl  of,  oo  certain  bondf  in  jns- 

tieaa  conrta xi.  225 

Cthnmmitt  not  to  be  implied  in  mortgagee .  i.  738 
nor  in  conTeyaneea i.  738 

CKXDITOR0,  remedies  in  faTor  of, 

aj{;ainst  abteondingf  concealed  and  non- 

rteident  debtors u.  1,  89 

against  iUbtors  confined  for  crimes  u.  14,  89 

against  debtors  immritoned xi.  24,  89 

against  jtidlgmerU  oebtorM ^  ix.  173,  174 

against  persons  haTing  interest  in  land  un- 
der contract. x.  744 

eorporations ii.  457 

piofccted  against  Jraudulenl  conveyaneitt 

&c, XX.  181  to  137 

<iS  decetued  perMon»f  when  entitled  to  admi' 

nistration ii.  '74 

may  apply  to  baye  executor  give  bond  or 

be  removed n.    72 

snay  attend  upon  taking  otfinrentoiy..  xx.    82 

wlien  and  how  to  be  paid n.    87 

certain  preferences  abolished xx.    87 

notice  to,  to  exhibit  claims ii.    88 

proceedings  09  claims  exhibited. . .  11.  88,  89 
consequences  of  omission  to  exhibit  xx.    90 
jnay  cite  executors  or  administrators  to 

account xx.    92 

proceedings  thereupon xx.  92  to  96 

may  compel  sale  of  reid  estate  by  ezeeu- 

tors,  &c n.  108 

by  judgment  or  decroe,  may  acquire  inte- 
rest of  purchaser  at  aherifT'a  sale.  xi.  871 
«oiiTeyances  to  definuid,  pmushmeat  for  ma- 
king  :. IX.  890 

putting  them  in  use,  how  punished,  xi.  890 

CVJer  of  court  of  enrors • 1.  97,  100 

his  ftt» II.  823 

CmizRs  of  supreme  court.. ...J i.  96,  109 

theirfeee ix.  640 

^  eaurtt  generally,  their  accounts  in  cer- 
tain cases,  county  charges i.  885 

their  fees  in  ciril  cases xi.  640 

ib.  in  criminal  oases xx.  780 

Orocb.  definition  of  texm ix.  702 

ti^mous,  definition  of  tho  term n.  702 

Crimea  committed  in  this  state  cognizable  in 

itsconrts xx.  897 

•ttempts  to  commit,  punishment  £or. . . .  11.  896 
oeeond  oifences,  how  punished. ...  xx.  609,  700 

accusations  for,  how  aaade . . . « x.    96 

punishable  witlk  death ^ xx.  666 

•gainst  the  peiaon  punishable  by  imprison- 
ment in  a  state  prison ix«  660 

•gainst  property  punishable  by  imprison- 
ment m  a  state  prison.  ..........  xx.  666 

•fleeting  the  administration  of  justioo  . .  11.  681 
•gainst  public  peace,  &c.  punishable  by  im- 

nrisoimftent  in  a  state  prisoa it.  666 

[see  FilonUM  and  MUdewteanors,} 
Criminal  cattM,  proceedingB  in  ....  i.  94,  it.  703 
^   [See  JrreMt,  BaU,  Orand  jury,  iUUct- 
meni,  7WaJ,4*c.] 
certain  expenses  in,  a  county  charge. .  i*  886 
OrjmtnoJs,  annual  paynicnt  to  govumor  for  ap- 
prehension of •....  I.  192 

attaoiments  against  for  debts ix.  14,  84 

Cfruellji  to  animals n.  696 

CtUlerg  qfttaviM  and  keadingi  their  number 

limited i.    99 

how  to  be  appointed,  &C. k i.  115 

their  oath  of  office.; i.  120 

their  general  powars  and  duties  i.  668 

Curtesy,  tenant  by,  estate  of  not  affected  by 

law  of  descents 1.754 

when  liable  to  an  action  of  waste. . .  11.  884 


DAMAGES  upon  eonstraetion  oteanaii  . .  f.  SB 

of  MfHRoayt x.  515,  516 

oi prwaU  roadt x.  517 

o{tumyiket i.  582,  568 

fm  bills  ^  exchange x.  770»  771 

inciotoer i.  742 

proceedings  in  acHone  for  the  recovery 

of  damages xi.  846  to  886 

OBtessmint  of. xi«  866 

done  by  cattle  distraining  for 11.  517 

done  by  ixmnimate  property,  distraining 

for IX.  519 

by  means  of  felonies,  how  recovered  11.  700 

JOamt,  maliciously  destroying 11.  696 

[See  voL  III.] 

Dead  bodietj  disinterring  them xi.  688 

receiving,  knowing  them  to  be  unlawfully 

disinterred 11.  688 

opening  grave  with  intent  to  remove,  ix.  688 
Deqfand  aumb,  institutions  for  instruction  of, 
to  be  subject  to  visitation  of  superin- 
tendent of  common  schools x.  497 

his  duties  as  such  visitor x*  497 

Death  of  persons  under  disability 11.  296 

of  parties  after  suit  brought. .  n.  296,  299,  886 

of  parties  in  ejectment xi.  808,  811 

of  one  of  several  plaintilTs  or  defendants  u.  886 

of  sole  plaintiir 11.  886 

of  sole  defendant xx.  887 

of  either  party  after  verdict  or  confession  xx.  887 

of  parties  in  jNirfition., u.  887 

of  persons  on  whose  lives  estates  depend  xx.  843 
vi  party  against  whom  judgment  is  obtained 

&c XI.  359,  360,  888 

ofpurchaserofland  sold  uxider  execution  xi.  8M 

of  sheriff  selling  same ix.  874 

of  defendant  after  suit  against  bail xx.  388 

crimes  punishable  with n.  656 

warrant  for  inflicting 11.  667 

when  to  be  issued  oy  si^ireme  court. .  u.  666 

mode  of  .inflicting,  &c ^ 11.  658 

who  may  be  present  at n.  666 

Dbbt,  actions  of^  time  of  limitation  in. . . .  u.  296 

proceediiycs  in xx.  846 

Ml  statute,  form  of  dedaring  in ix.  861 

on  bond,  plea  of  pajfment  in •.   •  xx. 

eet'offs  m n. 

0KBTOXS,  absconding,  non-rcsident»  or  con- 
cealed   IX.  1,84, 

rSee  Absconding,  4rc»  de6lort.1 

con/incafor  crimes n.  14,  84, 

insolvent u.  15,  84»  89 

[See  hisolvent  dsblors.] 

imprisoned xx.  24,  81,  84,  86 

[See  hMirisoned  Mtors.l 

joint n.M;261 

hj  judgment,  executions  against,  &c.  xx.  9Sg,  188 
remedy  against  in  ohmicery xx.  178 

Deecmdcr,  firing  guns,  &c*  on  25th  and  81st 

daysof. « x.  660 

DsOLAmATiov  in  ejectment n.  804 

notice  subjoined  to n.  805 

service  of xi.  806 

ins|wcta/iiroeeedtng«totryclaimtoland  xi.  814 
in  jMrsoKa/ a^ftons, 

commencement  of  civil  suits  by n.  847 

fom  of  in  cases  under  statutes. .  11.  861, 
to  be  filed,  to  autiiorise  assessment  of  da- 
mages  u. 

Decoying  child  under  twelve n.  666 

Decree,  m  chancery,  to  be  in  doliars  and  cents, 

&e « 1.618 

cinrolment  of n.  181 

when  and  how  to  be  docketed,  &c.  11.  181,  188 

to  bind  land  and  chattels  real ix.  188 

when  lien  to  cease u.  182 

how  discluuved. 11.  182^  188 

executions  thereon u.  188 

against  absent  or  concealed  defendaats.  •  u*  187 
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fihut^pMiy  ImiMiih  JaUnititt 

deUed 1.744 

MMid<m4>7 I.  73d 

proof  and  noerdiogof i.  755 

4M»lbr «.  II.  687 

[Se«  ConvfyoNCi.] 
,  Bol  to  be  killMl  ia  cortoia  dioAlko. . .  i.  701 
wlMt prMofli^tlvv  «ndwoo  of  UU»f .  i.  701 
VMNB  mtnm»  fat  Mm  wbMi  iMuod  i.  701 

iMultyforkiUuig x.  702 

ldoodhiNBMli,%».iuittob6eiipli)9r6d.  x.  702 

«tMu X 


lM>r  tnpt,  apmf'Kod  ilwrp 
wttehiBg  IB  the  niglft. 


.702 
X.  702 

TXcrAVLT,  in  coart  of  chancery *'•  ^^ 

«B  actions  of  ejectment u.  809,  811 

in'9pecUU9uiUt»tXJC^Mm»toUad,..,  xx.  813 

'inpartUton u.  821 

bkwrU^wm$amce ii.  883 

•in  waste xi.  881 

^hoir  nlicTed  anintt  when  a iillued  Iffi** 

nantforh^orjean xx.  aO,  840 

byhnahand ix.  340 

^pintmai  antuim,  aiianwent  of  damagna 

npon •  u. 

Mrtam  dafoeta  to  be  diaivgaidad  after  u.  42i 

Jti^fmitmen  to  deeds  to  be  iceerded i.  -756 

Wtfttt  qfTMni/ knds  npon  to  revert  to  Stoto  x.  718 
Afmhvt  mcution  of  power,  when  leUeved 

*n...r. 1.788,787 

...  I.  a^ 

[SeeJUUilia.] 

Dkyiirttfoit  6f  certain tonns need  Inlhelta- 
Yised  StatnUs.    * 
^'ehitiage,"  as  Used  in  chap.  80,  Ptlti. .  i.  088 

^*  eonVeyance,'*  in  chap.  8,  KM  xx.  .• i.  '*TSt 

«critoe*., \^. • IX.  702 

'"ainct<»irs*'inchap.  lS,Partx x.  509 

'•<elredts,"ihthap.l8,Knx i,1SIBB 

"^  iVittenee  of  debt,"  in  <^P-  ^  Put  x. .  i.  690 

'«*geneinlele«tliMii'' x.  127 

'^Zpeeial  Sections*' x.  127 

'<*f(Mit,"tnchM>.  9,Purti t.  260 

'^Mio,**mehap.ia,Piirtiu tx.  650 

•ib.  in  chap.  8,  Part  IT ii.  758 

<««ov«iiior*' 1.  165 

*«Keiia" X.  724 

''inftunons  erinie'* <x.  702 

'^Inspeetar,'*  in  chap.  17^  But  x i.  573 

«^itaae'* 1.724 

'*adininittMt&T«  oOoen*' i.    98 

«*«cecntiim  oAeers'* ^i.    96 

^inheritattee,'*inehap.2,ftrtii 1.755 

"iiMlicial  officers*' x    96 

'"lBad,''in«hap.l8,HHt4 x.^S7 

lb.  in  chap.  LPart  fx x.  750 

•'kgisktiTe  effieert" •.    85 

"loan  eiSiccn,'*  in  chap.  12,  Pali x. .... .  x.  875 

'*MuDatic,**  in  chap.  8,Fartxx u.  148 

'**  mahofiltftttMr,"  chap.  9,  Part  x. i.  278 

''^ixiast^r,**  chap.  9,  Parti x.  250 

^.  chsip.  20,Panx X.  6S6 

***  ihonied  coVpor«tions,*'  chap.  18,  Part  i .  x.  698 

"month" *.  606 

*«dffence" 11.702 

"^'IpCMOnal  estate,"  in  chap.  13,  Put  x. . .  x.  838 

«« penon,**  in  chap.  I,  Part  iv if.  703 

'**  perftonal  property,"  in  chap.  18, Fart  x.  i.  898 

*4b.  in  chap.  1,  Part  tv ii.  702 

«piMe^,"inehap.l, Krt-iv...«....  tx.  708 

:«{eaf estate."  in  chap.  18,  Parti x.  887 

ib.  In  chap.  1,  Put  II t.  760i 

iJb.'inchnp:2,Pattti i.'754 

:ib.  in  chap.  8,  PaK  ti i.  762, 

*<iPtolpr(merty,"hicfaap.  18,Tutx i.  8S7 

]^«eeenratian,''*  chap.  9,  Part  i i.  278 

*<^ho61  monies" i.  196 

M^M^ropriUedlatfds" i.  20S 


<«wiU,''iBehim.f,«0t4» fc  • 

«year,"  «•*!*  fsu,"  He l« 

i>Cfrvcs,  literary,  asay  be  ccofi»x€d>ynSMti 

of  uniTcrsity .^  x-* 

conferred  by  coDeaea... '-^ 

of  doctor  of  meoxcine,  by  regents.  >.  i.4S4,0 
by  coUegea,  not  to  eonlcar  mt^^moAj  to 

*    practice ^*> 

IHfitud,  intent  to,  respeetn^  whom  itmixk 

diained xl'* 

l>atoi0dre,  ooimte  ^, 

4obein  seoondsemtedistriet 7*  ^ 

and  in  dereath  eongfeea  diatrict    «•••'*  .^ 

to  have  two  members  of  aaecmbly i-^ 

sopeirisors  of,  wiien  and  where  to  meet.  i»  V 

may  allow  bomities  far  wolres,  9» ^  ** 

towns  in,  may  allow  booBtiea  ier  woNOi 

Ac.......... 1.5 

ceitain  leases  ia,  need  not  be  reeordsd.^g 
iMtecry,  of  granto  and  conreyuioes. .  1. 1%  '» 
nnd  possession  neoeaeary  toeertaia  Ciaas- 

iers  of  goods,  He. n-J 

ofbooka  and  papers,  by  pnblie  oficen.  ••  i'  v 
JOsamrrcr,  general,  Iwnnnl  dofecto  to  be  diflt- 

carded  in «•■ 

fpscto^  jndjpnent  if  far  plsOntlfrto  besbss- 

lote  to  certain  eases o.* 

Dtodoncb  abolished n-^ 

Dcpoettss,  treasoxT ''iH'Tn 

of  monies  brongfat  into  dumcery  • . .  n.  "h  "* 

DcpMnfliona  on  motiona  in  anpreBse  eoort,  tov 

compelled "•*! 

taken  by  l^slatiTaeoBunittee ^-^ 

taken  on  proof  of  will '^£ 

token  in  other  states,  He n.  Wkg 

taken  in  this  state  to  be  need  in  othen..  n.  w 

to  perpetvate  testimony '^m^ 

in  chancery tf.  ISIig 

DepviatUmM,  purchasing itc*  m 

DqMiXics,  how  appointed.  He. '*  ^{ji 

their  bAeialenth •'•^ 

Dqw^  eOe9ifrtiUo;,howappoiiited.  *«l»-^S 
his  powers  alia  duties 1.  I'S^l^'g 

lussabry *"-;:"''5 

to  be  clerk  of  ewnmiwieBew  of  land'O^fa*  *-  ^ 

Dnscnnp,  oitiitBe  eapiMe  oftiHiBgby^- J;  ^ 
persons  capaMe  net  to  be  preohidsd  dJ  ^ 

alieaism  of  ancestor "•  '*^ 

lesident  aliens  when  eapable ^12^ 

heirs  of  sneh  olien,  when  onpaMto.  »',;^Z 

«r  land  subject  to  tmato: >*  ^2 

eotft,  not  to  Affeetrii^t  to  land "'^ 

■1*0  itf. ;v 

HnealdeaoendtaBtsitt  eqnal  degiees  too*"  ^ 

■  in  e^oal'parto ...•'*'^ 

.     nUe  when  any  difldrenue  IhringaBd  "^  ^ 

^     hare  died 'S 

/aO^rwhentohiheffit -^'jg 

when  fioi^  to  take,  and  how •  ^'ISt^ 

«when  eoUateral  relatives  and  how.  >  i*  ^"^  S 

estate  of  illegitittatetntestato J-jg 

relatiTCs  of  half  bloed ^«gf 

bonimon  law  when  topreful \'im 

posthittMHis  relatiTea  Md-desesodut**  ^  m 
•Olegitimatoehildren,  He.  not  to  iBkerft^ 
tstUeein  cortesy  and  d«w«r,  n(ft  ifl*^  ^ 

by  law  of  descents , 'ha 

'advnceuent  of  real  or  personal  "sstitt  i-^  ^ 

De^tntpitig  unborn  ^i3d,  by  dfogs.  He.  ^^ 
sbnghter ......••"/'^ 

Dtitruetiim  of  Wohres  and  other  lioxiou  ^m^ 
malfe *•, 

iktainitw,  (See  fbniblt  eniriu  (atddOti*^'^ 

Dr^ii«,  ttttita  (tf,  itboUlhed ^'"^ 


{ 
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65 
66 


whoflMyderlM x.  TSO^  n.  66  1 

wluiUT«r  if  defccmliblBjiko  deTuablA.  u.    67 
•xpectant  estates  devisable. ..........  i.  726 

wlio  may  take  by  derise u  719,  u.  57 

defises  to  ailena x.  719,  n.  ST 

eorporatioas ^ ix.  57 

when  to-pase  aU  testator's  estate xi.  57 

iB.eertain  eases  not  to  lapse xx.    66. 

power  to  derise  when  to  be  deemed  an  ab- 
solute power- r.  738 

yowen  may  be  granted  by x.  735 

power  to  dispose-  by  deyise,  how  execut- 
ed*   .\ I.  736,  787 

remainders  on  derises  in  fte  tail,  when. 

Talid.... ^ I.  722 

Intnre  estotes x.  7^,  721 

when  Toid  by  reason  oTondne  suspension 

of  power  of  alienatxon i.  728 

remainders i.  728,  724^  725 

meaning  of  term  **  heira**  and  **  issue,"  in 

remainders x.  724 

deviiea  of-  rents  uid  profit*  of  lands  (br  ae- 

cumulation x.  726 

ixr  trust,  when  to  be  deemed  powers . . .  i.  729 
to  pass  all  testators  estate,  unless,  ftn.  t.  TIS 

how  ooastmed x.  748 

[See  WUL\ 
DlMKiUEva,  may'witneas,wiU,.irat:  derisea  to,. 

Toid XX.    65 

irhen  share  of  eatate  to  be  fared  to  sooh- 

witnese >••«.. tx» 

ii|t|Mnlby, toeireoitjudge .^.....  is. 

proceedings  therein.. ..«.•  u.  68^  67 

«f  estateB»fi»r  the  life  of  another. x.  722 

when  to  be  tenants  in  eommon,  A(cu  • . .  .^  i^  727 

when  to  be  deemed. legal  ownen X..727 

tp record  wiUa,exocpt,  &e...... x;  T49 

their  liability II..468,  465 

matters  to  be  shownto  chai)ga  them. ...  xx.  455 

tp  be  sued  in  equity  only xx.  456 

proceedin|;a  a^iiiist  them ^ xx*  466 

personal  liabiUty  for  landi  aliened'. n.  456 

Htftition  between  them  and  child  bom  aAnr 

maJdngofwiU... ii.  456 

gjoardian  to  be  appointed  for,  &c.  on.appli- 

cation  for  side  of  real  estate^ n.  100 

orirf  fteirs*  how  &r  exonerated  (mm:  dafats  of 

aneestdr  bj^  such  sale ^ .... .  ix.  105 

•uipinstobepaidto...* xi*  107 

•nits  against  when  to  be  hrougbt^.i^..  tr.  109 

may  bring  ejectment.... ^... xx*  30S 

•xecutions  arainsi,  fonn.of ..«, ii.  S67 

nay  redeemlaad  of  ancestor......  xs.  870»  371 

when  to  extingnish  mortgagnf*  ...-..«  x.  749 
JXUatmf  pUoM,  to  be  Tef4fied  by  afldavita  xx.  B62 

JDtp/oBibsgranted'byrarenta.... i«  468^  454 

byOMleges i.  461 

psatod  fax  other  elates,  to  be  filed,  ftc . . .  x.  455 
when  saeh  diplomas  not  to  eonferrigfat  to 

pmcliaejpfaysie i.  416 

IXNeCMif ,  (See  Bank*,  Monied  eerporatkma 

OM  Tuffipike  eorportttiont?} 
JMiflWiWas,  exceptiona  fen,  finnfc  statute  of 

limitations  ..'. it.  SM^  286,  802 

aoacuFreiit  and  eumolative n.  800 

IM»amHmumee  of  prooeas,  proce«ditega,  fte. 

prevented m  277 

Judgment  of,  whe»to  be  enterad rx.  850 

Bb.xnjtt^«e»oeai1» n,  888)  SST,  846 

Ilfefocrxxr  may  be  compelled  by  thttneenf,  in 

respect  to  betting  and  gaming x.  664 

iUbgalhrokerage x.  709 

usurious  transactions i.  772 

property  heM  by  a  deftndant  against  whom 

an  execution  has  been  returned. ...  xx.  173 

judgmentft  frandnfently  oonfes ted . . . .  xxo  174 

i^st^rsfltr  court,  in  certain  CRses.  xx.  1^,  200 

fiM|uiretf  from  attomiee,  ho.  in  certain 

XX. 


v..  869 


Dxf  coTxmT,  hy$%^prem§comip, 

ih»  Icomi' jyiv'iceB.awk  ooMtafalaa*  •  .^^« 

JpiitiartMy.ptnuau,  enumawted  ■nriidattied  x. 

how  daaltowsitk. ^ u 

Miretr  for.  good,  behariour x. 

breaA-ef  rrongniwmee> it  ^0 

hbw.  diar.haiyd  firom  commitment. x. 

list  0^  to  be  eriiibilind'.  by]Mlarto.geneMl 

....  A 
It  689|640 


4.of  genend 
may.  be  aeacchea , xx.  748 


powiera,  8ie4 


ZHiOfdirttfiftocnttM.m  hondays,  sc ......  x. 

Z>iepof«est«n<.  ooonpaat  of  lands»  witivout  le- 
gid  process. ^ ,*  xx. 

DtiMtutef  when  to  recorer  treble  damage .  if.  88S 
VUieitin  as  to  preCifad'ent  e>^<W  not  to  defoat 

expectant  estate^  ...^ ...««.  x»  725 

DU9ohUiim  tfeorponUiom,  bytheir  nun  aiiB 

and  omissions .»•••«.  u.  468 

on  application  of  offieerau. m.  407 

JDiMtaUd  i!ptrt^,.inspe)6tor  oi^  to  boiappoifaladi 

for  Ncw.-Yorfc.  .^  .*. .^ r.  100 

how  and  for  what  t«MDm« u  IM,  115 

l^wen  and  dntiea.... &  661^  670 

DifvnAiniifo  oottis  liotn^  datnoffB, 

caftUe  distmhMdt  where  and  Iww  kept  its  617 

damages-how  ascertained- xx.  618 

impoimding  and  aelfing  catHO'. n.  618 

allowance  to  pound  master. .  .^ ii,  61S 

iMmmaU  pivplu  fy  <tothy  itomogf; 

damages.how  ascertained^ in  619 

fale,aad proeeedlhgennsiwonsandaftnrii;  619 

surplus  howdSsposea  of. n;  618 

by  tfjpoMf  where-  no-  s]^ial  prerisioB  H. 

made ^ .  .  n.  620 

appraisal  ef  property; if;  620 

penaHyfop  not  iUng-papers xr.  520 

proeeeds^oPsales,  how  to-be  diaposedvCir.  521 

DtfnuBse.  for  taxes x.  89f 

by  commissioners  ofhealth x.  481 

by  landlord  for  rent........ » x.  70' 

for  rent,  prooeedingB  in ii.  600  to  606i 

[See  i2ent,.c2if(rcMiQr.} 

pmperty-]iablft.to..........^ «•  m  88i 

property  exempt  from.... xx.  60% 

plea  in  repic  vin>jnstifyingi  kc,  .......  in  629 

DxsTauuTxonofcoBnuniaQhQfilfinidL....  u  4iR 

€finteataU9  utaUa^  when  decreed. ...    xi.    95 

when  penonal  propei-Uv  A».  majr  b»dia< 

tributed  instead  of  looucy n. 

order  of  distribntioniamoTig  next  oCUni  n, 
advancemenU  to.be  dcdui;:icd...,«.  xr.  97,  98 

shares  of  minors «.... it  SS*' 

adjance  on  account  of  distiabntirev  share 
when  made.  •.*.»•«••..«.  »«.«^««.««.  m.    98 

DVaXlUCT  ATTORinSf» 

one.foaeMdl  aanntfiF.... t.  9T 

how  aFpemlad,.&n x.  108 

qualificationa....... t,  108 

how  remoTedi x.  106 

whan  to>refB(la^ i;  108 

resignation...........  ...».»......»•.•....  x.  122 

eatlkofofiMiwhaff^to-bafiadi k  120 

general'powers.aod  dutiesk x.  882 

subetitnteibr.wliBmtvbeaptNnated. ..  &  8S8 
to.  proaeciite  for  certain  pensities,  k%i .  i.  888 

to  gije  dnplicate  reeeipts 1.888 

annnallytp:8Mr  aMnunfrand  psyofar  m»» 

nies X.  8S8 

their  compensation  a  county  clai^. . .  i.  838 

wbuktoaAftaa-aMn^al^*. tr   80 

to  issue  precept  fag  oysr  amt  terminer  n.  206 

to  collect  moagnisanaaa;. ta.  485 

account,  bvjjbr  manias  colleotM it.  498 

return  in  1881  fo^bftonde  by  them. . .  xt.  486 
notice  to^  of  applia«tion  t»  lamit  fine* .  u.  48r 
when  to  sue  bond  of  dafoadant  aimated  on 
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DitTBier  ATToamsi, 

to  itteBd  ttqniiy  into  faMuity  of  eoBTtott 

nodcr  Moteaee  of  doatk ii. 

■loo  as  to  pngBOttcy  of  leauiei  nndor  MB- 

tence  of  death ii. 

what  to  proteeato  neopiisnieo  to  keop 

thopeaee ii.  706 

tkeir  duty  to  irttond  gmd  jnnoa u.  726 

tkoir  right  to  WOW  beforo  anch  mriof  ii.  726 
BOt  to  enter  flMMpPOM^  OB  iaoictneDU 

without  IcBTe  of  the  eosrt ii'  728 

their  authorily  toistne  •obpflenBt  is  crini- 

Bal  QMee ii.  729 

to  lumiih  to  clerki,  iteteoieBtt  of  oiboeea 

after  conriction «  it.  788 

their  feea ii.  751 

poiren  and  dutiet  in  regard  to, 
oHcfumecry  gailt  J  of  miBcottduet......  i.  635 

Tielationi  of  laws  agaiBit  vnattthorieed 

bankmg x.  71S 

cowrt  mortM/ peaaltiee 1.816 

evlte  by»  for  penalties »..,•....'.  ii.  4Sl 

proceediagi  by,  to  c<^leot  fines ii.  484 

▼iobttion^Aea^laTr i.  417 

itigtteion  guilty  of  oogligonoe  in  reporUn|b 

Mriuiflra  OB  atate  hndf  BBiieff  tiU(B  hoeOla 

to  jurisdiction  of  ttato i*    66 

iatUry  venden,  Tiotating  their  oiioial 

bonds ..•*  I.  070 

ch$irvJetumtr  in  river  below  Naw*Yoik  i.  686 

oecuponte  of  state  lands.. i>  206 

certain  forfeitures  under  poor  law i.  682 

pkuneiam  complained  of  lor  nusoondnott 

^0 rr. I.  462>488 

tkmijfk  or  derkt,  wben  compli^ned  of.  x.  128 

cywners,  he.  of  •tag$9. • .. .  i.  696 

masters,  &c.  of  iieam-inMU x.  684>  685 

frcqMsscTf  on  public  and  Indian  lands,  i.  209 

JDMrMs  eonmss i.    84 

(0oe  Congrssf  diiirieU.} 

iXsfristt  seBOts i.    84 

[See  SenaU  diitneii.'i 

Ditterboitcs  of  rdicious  meetings !.■  674 

JMmdmdi,  how  to  oe  made  by  monied  cotpo- 

ndons X.  589 

on  stock  owned  by  state x.  170 

SiiTxsxov  of  counties  and  towns,  apptieations 

,  for X.    86 

of  a  town,  effects  of. 1.837 

o£aCQUBtT,ellectsof. x.  865 

cfcoifuUiu,  eicct  oi,  on  judgmeBts  and  suits, 
Ibc I.  578,  II.  666 

DioMon/cBces  to  be  ouiiitained  by  owners  of 

adjolninr  land x.  858 

unless  atber  diooses  to  let  such  land 
lie  open t.  858 

daty  of  person  so  choosing  to  let  land  lie 
open,  if  he  afterwards  enclose  it. .  x.  9S^ 

disputes  coBcemiog  dirision  fences,  how 
settled  by  fence  viewers i.  858 

tiieir  daeision  to  be  reduced  to  writing, 
kc 1.864 

dunages  firom  neglect  how  to  be  appraised 
and  recovered i.  854 

fsBoe  when  to  be  repaired  by  party  injur- 
ed  x.  854 

removal  of. x.  854 

eQBse(|nenee  of  removing  without  per- 
xussion X.  854 

reparation  of x.  854 

persons  neglecting  to  keep  regular  fence, 
not  to  recover  damages i.  866 

fence  presumed  suflicient x.  856 

JEMmsioB  mspccfor x.  821 

[See  ilft/tfte.] 

mvoBCEs,  on  the  ground  of  the  nullity  of  the 

marriage  contract rx.  141 

diiiolving  the  marriage  contract  n.  144,  r.  741 


DiVOBCBS, 

limiUd/, 1.  M6 

geneiul  provisions  ap|»licahle  to  hodi.  ix.  M 
'  [For  more  on  this  subject,  see  Manimg9J\ 

DotkMtmg oiitcttM « •  sz.  ISI 

[See  iTUoreet.] 

ofjudgmeuts ix.  861 

[SeeittdgmsBls.] 
Doos,  to  be  taxed,  except  iu  New-Yoik  • .  •  i.  TV 

duty  of  assessors i  908 

of  owners  of  dogs i.  Ttt 

tax  how  collected i.  708»  7M 

commisMOBS  to  collector i.  M 

ttpplicati<m  of  monies  cidleeted l  704 

hUitng  then,  owner  liable x.  7M 

dainages  now  ascertained i.  Tit 

apppUcation  therefor x.  7^ 

duty  of  supervisors i.  765 

when  owner  to  refund i.  361 

when  such  dogs  may  be  killed •  x.  TB5 

owner  to  kill,  penalqr  for  n^eet t.  7Q5 

order  when  to  be  made  by  justice c  1M 

penaltjr  for  disobeying X.70S 

supervisor  to  prosacnte,  Itc I.70S 

Doop-J^sper  of  senate  and  assemhly  .«.  i.  96^  116 
of  executive  chamber t.  96^  1116 

DOWKR, 

widows  of  what  to  be  endowed t.  7# 

widows  of  aliens i.  7# 

in  ease  of  exchange  of  lands l  749 

lands  mortgaged  before  marriage x.  740 

mortgacedTor  purchase  money,  x.  740^  Tfl 

widow  of  mortgagee x.  711 

forfeited  by  admteir i.  74J,  n.  Ml 

when  barred  by  jointore x.  741 

when  by  pecuniaiy  provision i.  711 

iUeHon  between  jointure,  &c.  and  dower  x.  741 
between  devise,  &c.  and  dower,  wheu 

deemed  to  have  been  made x.  7tt 

jmntnre.  Ice.  when  forfeited x.  7A 

right  to  dower  not  affected  by  nets  of  1«»- 

band,  &c i.  7A 

widow's  quanntine x.  74 

dower  to  be  demanded  withia  twcsty 

years x.  748 

,    damages  when  to  be  recovered  i.  7^  ix.  90 

measure  thereof x.  74^  xi.  SW 

not  on  improvements i.  79 

damages  against  heirs  aliening  land. . . .  i.  748 
chum  when  barred  by  assignmeBt  of. . .  x.  7IS 
collusive  recovery  not  to  mur  infants ...  x.  70 

widow  Buy  bequeath  crop i.  741 

estates  in  dower  not  affected  by  statute  of 

descents x.  781 

tenant  in,  liable  to  waste xx.  8M 

claims  for  dower  how  satisfied  on  sale  of 

lands  by  order  of  surrogate,  xi.  106,  lOT 

on  sale  of  infante*  estate xi.  196 

on  partition  of  lands ix.  825^  82^387 

ftction'of  dower  uolished  and  cjectaaent 

substituted xx.  318,-808 

proceedings  in  ejectment  brought  for  re- 
covery of XI.  803  to  812 

declaration. u.V4 

verdict n.  807 

damages xx.  SlOV  811 

admeasurement  of » . .. .  xx.  Sli,  812 

admeaturemaUqf. u.  468 

widows  when  and  to  wImmb  to  npply  Ihr  u.  480 
may  be  required  by  heirs  to  apply. ...  xx.  490 

when  heirs  may  apply xi.  491 

proceedings  in  both  cases n.  ^99  to  4n 

guArdians  of  infants u.  499  to  491 

commissioners;  oath  and  duties  xx.  499  to 491 

effect  of  admeasurement ix.491 

appeals  from  com.  pleas  and  auzrogates  xx.  491 

within  what  time  to  be  noade n.  611 

proceedings  thereon  in  supreme  eonit  u.  4S| 

costs  on  appeal • xx. 

ib.  on  proceedings  genctiliy.......,*  ti. 
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62 
IS2 

6a 

68 
68 


ik-^fUy  lulk  of  eififcangc i.  788 

[See  BUU  ttf  txdwn%t\ 
Mkwmaui^mBaaKf^  Ao.  proceedings  for. . .  itf  64S 

wlio  may  applyy  to  wnat  ofiicen ii.  548 

proceedings  to  call  iuij ii.  648,  649 

rights  acquired  bj  their  finding,  &c.  ii.  &IS,  649 
penalty  for  obsiructing,  &c.  ditch,  ii.  648,-549 
proceeding  where  to  dc  filed. ...  n.  51S,  519 

JDrawtnir  tffjuron , xx.  418 

niscoiidact  in,  how  punished ix.  6B8 

Drudm,  town  of,  electors  of  may  raise  bnan- 

ty  money •.« i.  861 

Zhictr$  m  cairiages»  if  addicted  to  dranken- 

ness,  not  to  be  employed.... x.  <395 

owner  to  discharge  them., x.  €95 

pimalty  for  neglect x.  €86 

not  to  ran  their  horses x.  696 

nor  to  leare  them  untied x.  696 

owpers  when  liable  for  their  acts x.  606 

J^ruggUia  selling  poison  without  label. ...  ix.  691 
sdling  tartar  anetfe  without  label....  xi.  694 

OKQWKAMDBf  BABITVAI-y  pCWCT  of  OTCTSeerS 

iure^peetto 1.686 

notice  not  to  gire  or  sell  ll<|aor  to i.  686 

chanee  of  habitual  dmnlrimiinas  how  con- 

Siited X.  686,  637 

eestsylto........ 1.  687 

«Tersecn  how  paid  for  serriees x.  6S7 

n^ien  notice  may  be  wroked x.  637 

custody  and  dispoeition  of  their  estates  xx.    61 
power  ofchanceDor  in  respect  to...  xx.    62 
CMMFSS0V  4ifpoor^  when  to  make  application, 

8cc u. 

jppUci^on  to  totn  of  common  pleas,  ix. 

tivrerse  of  inquisition... n. 

appotls  from  common  pleas. u. 

expenses  of  overseers...... xx. 

powen.ltc.  of  committees,  Itc.  u,  68  to  66 
£8ee  JdioU^  LtmaticBt  &c.] 
XhndUMMCf ,  persona  addicted  to,  not  to  be 
employed  as  dtiyers  of  public  car> 

tiages.. • X. 

nottobeupointedadmiaistiatoiB....  n. 
Duil&ng, 

kfiliM  by,  out  of  the  state  when  murder  xx.  697 

punishment  forrahhong^  no  death  ensue  ix.  686 

^  cbaOenging  to,  canym^  or  accepting. . .  xx.  "^ 

offenders  competent  witnesses fx. 

ghiag  4Nr  reeeiTing  challenges  out  of  the 

state...... XX. 

place  of  tiial  for  such  cience n.  687 

ccnvietion,  ifcc.  in  another  state  may  be 

pleaded u.  687 

posting  for  not  fighting,  howpunished. .  u.  6M 
Mictmeata  for,  to  be  attended  to  by  attoi^ 

ney-|;eneiul x.  180 

JkttaUon  ci  ofllces,  prOTisions  concerning, 

he f: x.  86,  U6 

JPnfc*#is,  cetM^y  qf^ 

to  be  in  second  senate  district x.    84 

to  compose  fifth  congress  district x.    86 

to  hanre  four  members  of  assembly x.  161 

siqpervisors.  when  and  where  to  meet. .  i.  866 
certain  leasee  not  to  be  recorded  in.  • .  i.  768 
horse  radnfe  Itc.  in,  [See  toL  in.] 

J!)iifi€8  en  sales  oy  auction •-.. t.  688 

JDkati/JRjp^ouse,  what  to  be  deemed, 

in  arson  in  the  fittt  degree xx.  667 

inbuiglaiy xi.  669 

BA^TCOrS  NECK  ceded  to  United  States,  x.    67 

filincTMxnT,  action  oU  regulated. xi.  808 

retained  where  now  allowed,  &c xx.  808 

not  to  be  brougbt  by  a  mortfpgee  to  reco- 
ver mortoiged  premises ii.  312 

tion  extcnoea ix.  306 

ties,  who  mavbe       ix<  808,  804 

low  commencea. xx.  804 

fietltSous  parties,  &c.  abolished xx.  804 

dtelartMtUm,  contents  of. ii.  304 


696 
76 


EjtetnenL 

descnption  of  premises it. 

undivided  sharas xi. 

estate  of  plaxntiiT  to  be  stated ix. 

ib.  when  brought  for  dower xx. 

aevenl  counts  when  joined n. 

several  pkintiffs •  xi. 

notice  subjoinedto  declaratibtt n. 

declaration  how  served n. 

duty  of  teiuuit  if  served  on  him i. 

role  to  appear  and  plead it. 

authority  of  plalntiff*a  attorney,  when  to 
be  produced,  &c.. n.  806, 

pleadings,  &c.  by  defendant ii. 

consent  mes  abolished u. 

light  to  possession  sufficient,  &c n. 

feose,  entry  and  muter  need  not  be  proved, 
&c n. 

ouster  when  to  be  proved...., u. 

oerrftct,  provisions  as  to xi.  807, 

suit  not  abated  by  death n. 

form  of  judSgaiemf xi. 

form  of  loKtqgf  possession n. 

costs  how  collected  of  plaintiff. n. 

effect  of  judgment  on  verdict u. 

ib.  on  default ti. 

exeeptiona  on  judgment  by  deAmh. . .  ii. 
nao  rai^  when  lobe  grsnted n. 

possessipn  after  recoveiy  in  new  trial,  n. 

evidence  on  new  tiial ,..••  n. 

^iasiages  to  be  recovered. n. 

mode  of  recovery  by  auggeftion n. 

form  theraot  ke u. 

plea  and  delence  to n. 

trial  of  issues,  fte ,.•....*  n. 

facts  to  be  proved  Vf  plaintiff. xx. 

set-off  by  «iefondant ...«....•.  n. 

extent  of  leeoveiy ;..;.....  xr. 

asfesaiu^  damagea  on  deflMlt. . . .  n.  810, 

proceedmgs  onaoath  of  plsintiff.  w.  810, 

proeeedinga  where  action  U  broui^  to  ie« 

cover  doiMr  b^ore  admeasuraaieat 

[m  8U,  84% 

lb. Wntfe brouffht ofiiw  ■•  •••.•••.'•  iz. 

Ib.  wlien  brought  by  landlord  on  teeminn 
tion  of  tenancy  at  win i. 

ib.  when  for  non-payment  of  rent n. 

proceedings  how  stayed n. 

lease  when annuHed n. 

restoring  prexnisea  to  lesaee. n. 

•relief  in  equity  by  lessee n. 

proeeedinn,  «c.  when  bnmg^  l^elaiak- 
ant  cc  land,  pwraant  to  notiee  ftom 
oceupant n.  8ntD 

ii^'mclions  to  stay  ejeetmeut,  en  whit 
teimsallowed xr.  188, 

provisions  applicable  to  cijintmenta  in  fe- 
ver of  uie  state t,  188, 

ib.  when  for  escheated  lands i. 

BLBCTioirs,  to  be  free x. 

of  state  and  county  officers,  re[^resenla* 
tives  in  eonness,  &c.  qualineations,  dis- 
abilities ana  privileges  of  dectora  . .  r. 
general  dedionM,  who  to  be  chosen  at  x.  127, 

when  held 1. 127, 

for  how  long i. 

specta/,  ifdwa  neld t.  1S^ 

for  how  long i. 

how  ordered ^ x. 

procbimation,  &c x.  128,180, 

elections  how  htld i. 

ballot  boxes x.  188^ 

bribery,  penrities  for.- i. 

cttnvaat  of  votes  by  inspectors i. 

by  county  canvassers i. 

by  state  canvassers t. 

[In  New-Tork,  see  vd.  nx.] 

ckaUengn i.  IM, 

derke  of  elections,  how  appointed i. 

their  dtttiea i.  W^ 
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804 
804 
804 

804 


748 


808 
808 
808 


808 


810 
810 
810 
810 
810 
810 
810 
810 
810 
810 


84S 


481 
748 


816 


181 
888 

84 


1» 
145 
146 
UB 


188 
150 
188 
188 
148 
187 
188 
148 

186 
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datf  «^Mt« 


Mtoj 


ikMte 


t.]3l,lS0 
....  L  141 
....  I.  UO 

or 
I  iJi^iso 
....  1. 1» 
Lia^iso 

to  he 1. 19^  150 

■  toMlieM 1.  131 

1.  1st 

to  139,  1^ 

!».... ..^....TT  UB 

>•//  HmU VM  I.  U6 

gMiilmi  ofataU,  dmiiet  ol^  as  to  BotieM  of 

dectioM i.  129»  150 

ifc.  prior  to  tiitwg  of  rtite  canrMww .  i.  l-fl 

ib.aooMortkeitaUc«mHMfs i.  14S 

dotico I.  144 

oCoitOMCieoo 1.  IS.  ISOl 

dnticooi^M  toaotices.  i.  130 

.  I   143  I 
L«BncDt  Mr. .  If.  €84 

tablet,  heal,  probibited i.  061 

[Sec  act  to  prcacrre  purity  of  dectioBa* 
▼oLin.] 

aim  ^jftu/HoM  4/ ttcjMMe. .  i.  10,  ISfis  kit. 
[flaa  WL  UL  act  of  tW,  wbkh  pnnridaa 
far  thair  olaaliaaat  jyiiii  ■■iKiWi  1 

faaawtovaa i.  Ill 

clMriAaotkmof  jaaticcadactod..  i.  lU,  112 
ofmwUmHal  €UdW9,  [Sao  ▼oi.  m.  aot  of 
1829,  whteh  proridas  finr  thair  aloo- 
^      ■  of  dia- 


I  for  anppoct  of  dams,  ] 

dafltroyioc u.  6B5 

jjigfri^t ..•  ii>  WD 

JUrti  iifiwfiif  by  ckrka  md  Mrrantf  . . .'.  ii.  V!S 

of  andencaa  of  debt,  not  daliveicd. . .  ii.  678 

by  eatriera,  of  efleeta  oot  scpafated. .  ii.  979 

Bttgiand^  rtatntea  oi;  not  kw  aiaee  1798. .  ii.  779 

JBm^itk  Umguage.ftoeec^Dgt  to  ba  had  ia  u.  376 

AlJen^oioatfchiklvadertwelTa 11.985 

^ilryaiilauCwIicDTalidaaaclaini n.  298 

JEMrua  to  be  aada  on  land  peaoeably,  <ce.  ii.  507 

prooa«din0  wben  made  forcibly u.  607 

[See  FuribU  tntriea  tmd  MriiunJ] 
Jj^mirifiniTfilfwi  of  inhiMtnnfi  nf  ititt,  ttTmii  anfl 


X.    97 


EqitUif,  [See  Chancery,  court  (/] 

JFJiridf  ^  redempHam,  not  to  be  aold  on  eer- 

tain  execotaoof ii. 

d^seription  of  mortgaged  premises,  when 

to  be  endorsed  on  execution ii. 

fvch  execution  how  to  be  returned,  &e.  u.  868 

eetmdl,  desupnaited i.  217 

declared  to  be  completed • .  x.  218 

[See  CcmaU.} 
JSrU,  towtfy  of, 

to  be  in  ei^lh  senate  district i.    84 

in  thirtieth  congreas  district x.    86 

to  hare  two  members  of  assembly x.  152 

superrisors  of,  when  and  where  to  meet  x.  866 
suprcBBo  court  commissicnct'  to  be  ap- 
pointed in  X.    96 

JQmar,  xjorit  qf,  on  orders  racating  or  affixm- 

ing  awards ii.  514 

on.  proceedings  under  habeas  corpus.,  xi.  673 

in  ciVil  cases  to  issue  of  course xi.  691 

by  whom  to  be  brought ii.  691,  692 

excuses  for  not  joining  all  parties  xt.  692,  693 
prooeodings  to  compel  parties  to  join.  u.  693 


II 


taiiB ilOI 

cTiUtafift ilM 

ittaWhRM^ n.M 

to  be  biOTJEt.  IX.  BH  OH 

by  whom  aad  whcB  albwed iLflU 

"    ;ahowat»radby ix.a6,ll 

aad  ecftiaeala il  W 

hafl  la  amr,  M«ke  oi;  JBti^r^  fte.  n.  £ 

rhcB  to  be  siyerseded n.aH 

brought  in  ejicfsMf,  to  si^  ao- 

ttoafbrawaaeprofiU n.aK 

_  _  flf 

jkfi^;meat,  ftc itM 

farm  of  wriuto  sapRsaa  Mut,hovi«- 

tansdUa vlM 

relatB,  wkeafobemade ilW 

(        powen  of  covt  of  cRors n.  Ml;  Iff 

writs  to  oHwr  eoBrts,  how  latauad..  n.  W 

retnfea how coaspeHed  B*9i 

eeitiorttiataeartay  taiiaaosa,lte...  ilM 
on  dMfWMtles . .  n.  IH^  ft 
ot  f^aaala  vaivM« . .  •  il 

ifca »« 

it  to  be  notified,  Jt«»....  ix.iH^li 
not  to  be  tayoraad  farcsrtili 

B.« 

■las  wA  incwrcfl  far  acts  doas  w* 
daradaeialonaftatwaJdarfcftfUd  ft  IB 
writ  o^  OB  deeissoM  of  saqpivma  oMrti^ 

■r  wanaala  acnmst  siarmnfac^ 

B.6K 

«.?• 

howaUowodfaoapiadeMOB &M 

opetatioB  6^  in  other  eassi d>M 

letting  defettdntto  bail o-M 

rctamto,  proaoadJBgaoB.......  n.Tli^M 

order  of  aiipNMo  eoa«t,  ottafenaaee  ■•  2S 
also  OB  deeiaioB  iqion  eertiofari. .....  ft  W 

proeeediagB  if  new  trial  dfcactad ftw 

BsOAPBs,  BOW  amention  sbot  heissaadsa  ft  IN 
ahofifis  paaaing  thrw^  o^har  ooaatM 

when  not  an  aacap« , ftW 

MlioBs  for,  •aami  sheriA  and  ottsr  sfi* 

cers  to  be  braught  withiB  CBeysir  xl  V 
proceedings,  ^c.  in  such  actics^  ii.  4B^  ^ 
defence  in  acttm  on  liBiit  haa^  9^  ^ 

broaightliy  ihariff^ ft«[ 

l^roceedings  in  such  action •-•.••  ft^* 

lb.  if  the  aataoB  he  brmhft  bynesigawftC  ^ 

bond !7?rr...^...,.ft^ 

of  ahariib,  arre«M  by  corqaaa..*  ^^S 
fiomjwifaB^ aiding  liBkiBa  in......  ■*  ttH-*} 

aiding  other  prisoners  for  crimes  u  ••  ft  2 
aid  by  person  to  asrist  his  p«m  oatspt  ft  *} 

fromomcers,  aiding  fin ft 

officers  suffering >....»..«••  ii.  lU^ 

prisoners  eaoapii^  to  ha  votalMBflidaon- 

fined M» 

bpfiahjug  ftata  prison. and  oaosphig..*  »- 

breaking  counly  jail  and  eaoapiag....  ft 

attempt  to,  hj  TiMlence,  by  oonriet  Jn  itt^  ^^ 

prison ••.•«*  ft^ 

attempt  to,  by  riolaBoe,  Iry  prisoner  in  coBir  ^ 

tyjail -'*'2 

forcioly  breaking  county  ja3 ft  ** 

i^N^aalsd  lands ,.*i*^ 

[For  appUcationa  ^onaamhig,  mo  vaL«* 
n«t«fl8l9.] 

J?scft<ats, lands  wlsen to  esohent ''^ 

such  lands  to  be  hold  by  state,  ftabjictl» 

trusts,  fro ^Jg 

trusts  how  executed,  fro *•  *'' 

proceedings  for  the  reeoTeky  of  esAeatrf  ^^ 

landiT .    ....,..'•■■ 
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I,  181 

lap^ifMOorefM^kowditpoaedcf...  i.  283 

Sit  ex*  towKhf  ofy 

to  bo  ia  mtth  senKte  dittriet i.    84 

1^ in iiiiketeeBthe4>B«reM district....  i.    85 
to  h^TO  otte  iiieml»er  oTflMembly i  152 

MMfViM^  ^/tWlientod  when  to  meet. .  i.  866 
lomy  •Uow  boim^ei  oo  woWei.  Itc i.  708 

lownt  ia  imy  allow  boyatiei  for  doatroyii^ 

woedt I.  860 

xaxjf  eboote  mea*uren i.  963 

feri-iea  ia. . . , i-  527 

l^MoifRf  €M  wng^n  ^IaiObaboliah«4*  •  •  O.  852 

taMMof I-  718 

penoM  capable  of  boldiB8,&a 1.719 

SMda oCi£«MtMB I.  788»748 

ciortaw  amidiaWaw  V> i-  721 

WHBMzatioiiorMtatea 1.722 

fm  ikm^f%  and  faa  ■■ipla  abwJf i.  722 

'        Matt  of;  how  aiMOOted,  4U 1.788 

word  *^ bain*'  not  aaaanaiy  to  oreate.  i.  748 

caialw  iotl  aboUffaad i.  722 

taBMadamtbafooawbeaTalid i.  722 

fiiMUk 1.722 

«rait«oi;.ho«asao«tad,  Im i.  788 

^StUUvml 1.722 

^hmdimiwMH i.  722 

•#rt«ittliMitatiouap^iaableto 1.724 

##rtcf  >bv>  li^  «f  thM  peiaoD,  when  a  frae- 

hfrfid «^... i«  722 

MldeMaadiMe 1.754.  ii.  82 

raaaaiaden  opoa i-  723 

MaceMiTa»limftationaof i.  728 

rtBUundert  upon i.  724,  726 

Mn  of  tenant  for  ]Ke»  when  to  tabe  m 

parabaeera i.  726D 

ptfoeaediagi  te  diseorar  the  death  of  per- 
•eaa  oa  whose  liret  thay  depend .  n.  813 

aaab  petaoae  n^iea  daeicd  dead 1.749 

IlidbiairV i  740 

[8ee  Dotaer.] 

Mtalit  MjMMtiaium  or  «cped<ni«y 1.722 

4^tioa  thefeoT i.  728 

aaMtanl  rnUOn  detaaadible,  deritaUa  and 

■Uenable i.  TS 

ttoa  of  their  craatiaa i.  726 

hnwemated...... i.  724 

vhaa  tanaed  maaiadata i.  728 

nSaa  RmaMan  ON^minioitf.] 

whakf«itad,wh«maQatiiiflaat i.  7^ 

wbenToid i- Tg 

powar  of  iliaaatioa  ia,  ■mpiimon  of. .  i.  728 

two  or  aaora  in  aHeiaatire x.  724 

■DtvvidhKaMeimprnbable 1.724 

MgtiHtBMMa  ddUcM  whan  to  take  or  da- 

■      fMt I.  726 

■•I  to  be  defcatad  by  owaen  of  precadeat 

Mtata •  1.726 

bat  may  be  daleatad  bgr  naaaa  provided 

bygiaator ••.» 1.726 

oortam  azpeetant ealataeaboliehed. . . .  i.  726 
atlolea  finr  yan  aanitnietioa  of  cartabi, 

asMniaBtalnNaw-Torii.... 1.744 

0iee  landlBrd  tmd  lOMHit] 

tDbaehattekiaal i-  ?jtt 

baaad  by jadnaeaU aad daoMee  n,VSk,9» 
BOt  deeeeMlihfe i.  Ui,  n.j82 

Mi^^M««^l#  HMMsfal^^M  AM  1     724 

eftataafarlifaas  —iiiadew  ea 1.04 

teitiia  laaiejaiiin  rn  hnr ' '    i.  725 

mM»  ^  wUl  bow  terauaatad  by  aotice,  i.  745 

ta  be  ehnttel  intereatt ^v^* .  *  i.  728 

Imw  reaehed  by  enditors  in  oartaia  ca- 

cstataa  m  aiwrattm  jomf,  (#aaa^  *»*^  -w, 

ooeimoa ■•  720,  7^ 

OMiunafaliofi  ofpfjiity  in  had i-  7211 


p&wen 1.781 

«Mi  and  Cniite,  caitain,  aboUabed x.  727 

ereiy  interest  ia  kads,  a  legal  right»  ex- 

eept,  &e. i.  727 

[See  Cttt  and  irusU,} 
existing:  estates  how  far  affected  by  Cbap- 

,    terl.ofPartii »•  '•  3P 

what  estates  desc^adible i.  751,  754 

what  devisable n-    SJ 

fhr^DBKCS,  cctftc^ustos, 

probate  of  wilU,  as  to  persanal  property, 

antil,  &c IX.    61 

certain  set-offs  estabUabad  agabiit  asaea- 

tors  and  administrators.., xx.  865 

nriated  Tolnmes  of  larised  statates . .  •  n.  778 
letters  testamentary  aad  of  adauaistra- 

tion ,.  u.    80 

pruun^iivey 

certam  grants,  of  title  in  state i.  283 

offrand  incase  of  baakniptey  by  aioaied 

corporations x.  582 

rSee  vol.  111.  act  of  1829,  creating  baab  fond.] 
ience  riewera*  eeitiiieata  aa  to  uyary  by 

dogs I.  705 

absenee  beyond  sea,  &e.  prasamptiva  aft* 

denceof  death i.  748 

eatries  ia  jastiee's  book  of  aainaieB. . .  ii.  271 
netariea'  proteats,  &e.  in  certain  cases  u.  288 
notes  or  memorandnms  made  by  tham  u.  284 
Upse  of  time,  when  eTidenoa  of  paynaeat 

of  jadsmants, Ice •••••.«.•...  ix.  801 

aertincates  of  sheriiEi'  sales,  and  ceitified 

copies • !{•  870 

affidayits.  Ice.  filed  with  depositioaa  takea 

'  to  peipetaate  testiBM>ay il  S89 

af  puDlioation.of  notices  filed  paraoaat  to 

law u*  408 

of  sale  of  real  estate ,..,,.••••*<  xi.  408 

weii^-BOte,  Ice.  of  iaapactor  of  ashes,  x.  548 

oertificateofloss  of  papers xx.  561 

aertain  ocwrejraaaea  pfesamed  fraodaleatt 

Itc ' x.  728^11.  184  to  W 

WaiTTCN  BTXDBaCK, 

public  Afeumtnta  and  records, 
certificates  of  drawing,  fcc^of  jnsticea  of 

the  peace i.  112 

of  canTaasera  of  rotes i.  118 

comptroller's  certificates  and  conyeyaa- 

cet X.  420 

records  of  licences  to  lotteij  Tenders. .  z.  601 
cextiflcate  of  secretary  of  ante  to  resident 

alien. . .' z.  720 

treasurer's  r«c«i]pC  to  be  cooatersigned.  x.  170 

iawt  published  in  state  paper ,..,  z.  188 

in  Tohimes  by  state  printer. . .  z.  184 

'  rtoited  sfofales zi.  778 

records  of  eonveyances.  and  transcripts 

thereof i.  7B8, 

discbarges  of  fttso/o€n<  (2e6fort,  xecoids 

and  transcripts n. 

ib.  assigaments xx.    8i 

jnstiee's  docket-book,  &c iz.  269  to  ^ 

aAdarits  taken  ia  other  states  . , xi. 

records  aad  proceedings  of  fbreign  courts, 

&c XX. 

ib  of  courts  mothers  of  the  estates,  zx.  887 
CjBeiHpl(/icatio»s  <tf  rsoords,  9U. 

of  conreyaaces , . .  z.  78^780 

of  wills xi:  88,59,80 

at  records  and  papers  made  by  county 

deiks X.  977,  zi.  408 

of  records  aad  proceediags  in  foielga 

•eoontries if. 

oJjUw  eopie*  etrMiid, 

hr  secretaiy  oi  state i.  189, 720 

Of  eartain  accounts  by  comptroller ....  x.  174 
by  «iomptroller  or  surveyor-geAeral. ...  i.  187 

(It  c«irtam  canal  aaaps x. 

by  tt«wn  eleik i. 
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by  uune,  as  derk  of  ichool  commVi  . .  i.  350 

bir  eoooty  ddic * i.  877 

ofMitlfiaUft  or  wtrj of mannige. .. .  u.  141 

mode  «f  eerfifybg ii.  408 

vteitolwittcftedbyfMl n.  408 

Ttttn  by  therm  OB  •emyttoBef^i  noCffi- 

•         ndoBr I*  173 

depOf  itioM  taken  OB  proof  of  will ....  II.    CB 

neirert  to  biU«  Ia  chaaecry ii.  174, 175 

etftiflcctea  of  •beriih'  tilet,  he ii.  870 

htd  fai  •ther  atirte*-  mA  m  ferei^i  eoM- 

tiiea ^ XI.  8B6 

aMoiiitloM  liAeB  ia  tUf  fflite  to  be  tii«d 

HI  otkcr  atatea  m^  eomtfiea. ...,.«  xx.  8B7 
dMeaitioMiajMnMlwiMyv{«MK»H<Mi  n.  809 
dmm  4md  oiktr  pn»aUin$iniimaiU, 
•atTeyaaeea  aeknowledged  or  prored .  r.  789 

ib.  •ftraaauerofCoimecticiit i.  780 

ptoef  of  deada,  when  witneaaea  are  dead  i.  761 
•artliMieaiM  aAdrrka^iir  eaaea  of  lixni- 

tadpNTteatahipaw..^ x.  764.705 

wlili,raeoidaaiidtraBaerliita xx.  IB,  80 

favaaleriea  ef  eaeeetera^  me u.  449 

pftnrvmHanefwntimieidmeef 
aftdMrtlrerpiAUihiiigBOtieeif^......  tr.  403 

ofadeaofrealeaCafta xx.  408 

ffirafte  papcra * n.  404 

wiia...r7rr. n.  401,406 

oeitiAeateofaeerdiforpapen n.  662 

•«Ai*  vsaviifoiir, 
iatttwaaaa ,  wbat  reUgkma  belief  neeeaaar 

ry....r IT.  40S 

Ml  to  be  reqvlfed  to  deelara  belief . . .  xx.  409 
b«l  baHef  or  mbeUef  to  be  prored. . .  it.  406 
■Mj  be  eonpetted  to  anawer  qoeitiona 

anbjieeCmg  to  oiril  anita n.  406 

■ttniatera  not  t4^  diacloae  eertaia  eonfea- 

aioaa*.. *.<.< ii.  406 

ehraieiaiaa  not  te  diaetoae  eeitam  infor- 

iMtioB...^ IX.  406 

•oipofatoia  againat  their  eoiporatioB.  xx.  407 
panonabattiBg,  gamiBg*,  4u.  •gninatae- 

eonpUeee x.  663 

creditor  competent  to  will.... xi.    67 

phintif' or  hia  attorney,  when  demand  haa 

been booght for siut ii.  288,289 

ib.faijastipe*aeoart xi.  268 

penona  tpUhm  thU  aUUe,  when  and  how 

examined  eondttionally ii.  891  to  898 

teatimoBT  o(,  eutqf  this  alote,  when  and 

how  taken  on  eoouniaalon..  •  u.  893  to  897 
devisee  or  legatee,  to  exeeution  of  will  xi.  65 
etUndanet  ofwUn€»$€t  how  eomptUed,  * 

to  proye  deed  before  oiEecr .■ i.  756 

to  prore  win  before  anrrosate,  &c. .  xx.  57, 56 
to  nave  their  testimony  taken  conditioaal* 

]j XI.  388 

to  appear  before  commiaaioners  ias>ied 

from  oonrta  ofother  Matea xx.  897 

before  oflifeer  when  no  eomoBsasion  is 

issued..... n.  866 

lb.  to  hare  testimony  perpetuated. ...  xi.  889 
conrta  of  reeefd  may  imoe  anbpfleaaa.  xx.  876 

suhpmaaa  how  aenred xx.  400 

lb.  m  justices'  courts xx.  240 

peaalCiea  on  wttaeaaea  diaoibeying  subpcs^ 

.    nas ..* XI.  400 

BMdeofeubreiug ii.  401,402 

Maaltiea,  Ac.  in  justxcea'  oovts.  ix.  241, 242 
pnoiUgti  qfwOiUMaiSf 
witnesses  when  exempt  firom  arrest. .  xi>  402 

how  diaehaiged  thereuoiB. it.  402 

penalties ftrniresting u.  402 

»partSaiiarett9e9f 
in  onsea  of  ftnadulent  bukruptcr  by  mo- 
aned eoraontiona... i.  692 

in  wosecutions  under  kw  concerning  ntf- 
jmg  and  toUtriu i .  671 


JEMdenee, 

in  actiona  ler  use  and  oeeiqpniiav  •.'..•  i.  W 

of  execution  ej  conTeyaneea 1.799 

ofexecutionofwillsofhuMi....  u.SZ,6B^9 

ofwills  of  personal  estate xl    41 

iirdiancery,  on  bills  tottnnla  nmrnaffc  n.  144 

lb>  for  a  diroree n.  1# 

ib.  ftra  limited  dxToree «  n.  147 

ib.  to  set  aside  fraadolent  jadgncnt. .  iz.  174 
ib.  when  plaintiff  waiTca  answer..  ..•  xx.  119 
of  authority  to  bring  ejecbioi/ 0.819 

upon  mmits  in  such  action ..•• xx.  819 

upon  new  trial  therein zz.  819 

upon  suggestion  for  mesne  pcofita- .  n.  3U 
boobs,  papers,  he.  produced  nadflr  order 

of  supreme  court..  »•  4..  ••  n«  196^381 
uadarnoficftoiCftgeiieni/tstue.  ••••«•  11.8S 
under  general  tssaa  in  oertain  aaaea.    sl  8B9 

under  certain  repltcatiaoa zx.  958^886 

upon  assesspient  of  dam^gea  on  defask  xi.  8V 

in  j^tices' courts  . • '.•-.•***  xx.  21^219 

as  to  commencement  oCsi^t  in  aii|nw«t  or 

plea  of  statute  of  linutatmna 0.99 

ast^lostinstrmneats .••..»••,  ik4K 

consideration  of  sealed  instruaaenta....  xi^<fll 
,  certain  Tarianoea  may  be  diartgirdrA  xz.  4K 
confessiooa  of  members  et  carjntaliane 

how  &r  eridence ••.•.^«.*  xx.  dBT 

ttat  official  papers  caunot  be  fbvad*-^  xz.  fl9 
of  special  matters  under  general  ~ 

actions  i«latiag  to  distmss  for  1 
certificate  of  connctioB  befim 

sessions,  to  be ••*•.  xz.  717 

miautea  or  courts^  te  be  eridcDee  of  eom> 

rictions , .«  zl.  79 

agreement  to  withhold,  connplliy  si.  691^  fl9 
4a  partiadar  erimhuU  oases, 
on  chuge  ef  receiTing  atolan  prepettjf, 

couTictionofprincipdnotneoeMaiy  xx.  6B9 
nor,  on  charge  ot  compounding  aJlhncea  xi>  Q9 
of. overt  ac(s>  necessary  in  treaaoa.  »• .  n. 
of  oyertacta  in  certain  caaea  of  conspaBa' 

cy XI. 

incases  of  rap«,  ^c.,,^.. xi.  79 

adminUiratum  qfoaih*  tmd  itfirmrrftosis, 

geueiml  mode  of  swearing zx.4V 

exeeptiona .*  zx.  40^406 

Ftfimin  n  tirm  t  oforiatKunm. 

by  what  officers  to  be  amde at  709 

proceedings  therein 

wlien  prisoners  to  be  dischargad. 
when  ta  be  eammittfid  or  baiiBd. . 

how  compelled n; 

Eatammtn  in  ohaaoery. ..'....  i.  96, 166^  xu  2S 
l^ee  CAonoery,  coart  et^aadforasmifeerte 
New^Yod:,  seevel.  xn.  aat  of  1829:] 

ExetfAkmM,  biUs  vl,  in  aiTil  caaaa Bk.'4B 

wheBinade,aadhow 11.  42^421 

not  to  preiFent  flsotioa  ta  net  antidb  vw^ 

diet «.< ••••.  XI.  4B 

how  certified  and  ntonad.. ..«•  iz.  421 

subeeoueat proceedhigB n.  423 

bills  of,  in crimiaal caaea  ..•....*....  n.  7b8 
may  be  filed  by  defeadanta  ......,.•.  zz.  7K 

wksn  proceedmgs  stayed  by u.  731 

proceMUMaon zz.  736, 787, 7a 

£neesaioe6at/;  not  to  be  required x.  M 

£2apctoags,bilb  of  •.•««...*...•.••, i.  7S7 

latf  oi^  whea  taken  lata  arronaf  in  «al>> 

amtmg damagea  on biUa «••••  l  771 

<(f  loads, dower  iacaae of.... i.  7# 

SxcxsB,  who  eoaHNssatdacrr  of,  iir  towna. .  t.  699 

thurpowanaaddatiea i.  €7 

fee  for  Hoeasea r. 

for  bond x. 

Mon^,  in  certam  nn— His  to  be  piaid  • 

county  treasuiar i.  9n», 

ncaeafioiit  for  penaltioa  mider  exrbe  bw 
oat  of  justices'  ooufti it. 
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d^fendaul  how  imprisoned  thereon . 
[See  ^WeriM  tutd  grocerUa,} 


II.  261 


out  of  chancerj ; . . . .  ii.  183 

ib.  fiir  Mtu&etion  of  mortgage. .  ii.  191,192 

bkejtctmeut ii.  806 

inpariiHon n.  828 

•    in  other  tuittrelatiBe  to  bod....  IX.  842,843 
not  to  tMAToidedhy  feigned  reeoTcriee  u.  840 

Ukper$4mcda€tianM u.  863  to  877 

may  iieue  within  two  years. after  jodg- 

ment xi.  868 

like  exeentjons  may  issne  at  same  time  to 

different  counties xi.  864 

bnt  not  different  execntions ix.  864 

when  body  taken,  no  other  execution  to 

issue,  except,  sc ii.  864 

direction  to  collect  interest xx.  864 

endorsement  of  receipt  of  execution. .  xi.  864 

executions  against  sheriffs ii.  860, 864 

tsainst  executors  and  administrators .  ii.    88, 

^  116, 117,  m 

i^gaintt  joint  debtors xx.  377 

in  actions  on  boiids  for  performance  of  co- 

renants ix.  879 

tgilnst  defendant  after  surrender  xf.  882, 566 
nc^etiBvy  before  suits  against  bail. ...  xx.  882 
how  uffMted  by  order  to  stay  proceed- 

inn • XX. 

bond  when  to  be  executed ix. 

fftum  of  execution  satisfied,  to  disehaige 

Hidgnsent. « . ,. , ix.  862 

4Bgoinit  nrvperhf, 
goods  boimd  from  delivery  only. .....  ix.  866 

prtodtTOt  executions  and  attachments  xx.  866 
tftle  01  puichasers  before  lery,  protect- 
ed  u.  866 

what  may  be  leried  on ix.  866 

property  taken  by,  when  not  to  be  reple- 

Txed XL  622 

BOCiodoCsaleofchatteb xx.  866 

what  artieles  exempt  from  execution,  xx.  867 

BMterials  for  canals i.  228 

sale  of  personal  property,  how  conduct- 
ed    "•  867 

fights  of  btndlord  on  execution  ag^aiiist  te- 
nant   .«• »'.*.* !•  746 

proceedings  to  protect i.  746 

execolioB  for  sale  of  real  estate xx.  867 

ib.  against  heirs,  tertenants,  &c xx.  867 

lands  held  in  trust,  liable  to  execution  xx.  868 
executions  against  dead  persons'. .....  u.  868 

eeraiityofredemptionnottobesold,  &c  xx.  868 
noreitisement  Of  sale  of  real  estate  ix.868>869 

eale  how  to  be  conducted u.  868 

certain  officers  not  to  purchase  ......  xx.  S70 

certificate  on  sale  of  real  estate xx.  870 

when,  ^c  land  may  be  redeemed  ix.  870, 871 

side  to  be  yoid  on  redenlption. xx.  871 

inteiest  of  purchaser  how  acquired,  if  not 

flttdeemea%  by  creditors,  &c.  xx.  871  to  878 
legal  estate  mlaadiohL  when  to  Ttet.  xx.  878 
eoBTeyance  when  and  liow  to  be  execut- 
ed  xx.  878,874 

effect  thenof xx.  374 

money  on  redemption,  &e.  io  whom  to  be 

paid  if  sheriff  die xx.  874 

pnrohaser  may  sue  for  waste n.  886 

certain  acta  01  occupant  not  waste....  u.  886 

waste  how  prerentod ix.  886  to  888 

fasmdiea  for  failure  of  title  to  hnd  eokl  by 
execot|DB .•.•••••••.••■••••••.•*•  IX*  wo 

t9»pdiM  in  chancery,  whea  execution  is 

letumed  fi«//a  6ofia i.  744»  xx.  178 

0gamMt  theptTBcn^ 

pievistons  concemin^ ii*  868, 864, 878 

bi  notions  for  penalties  for  trespassee  on 

state  or  Iiidian  lands x.  200 

Oft  jiMlgBMttts  in  iutiitH'  towrU.  lu  246  to  266 


ib.  after  certiorari .'....  n.  287 

ib.  after  appeal  .^ 11.268,264 

ExncuTOBS,  who  incompetent  to  serve  ae  u.   69 
proceedings  if  all  be  ineompeteat ......  xi>   69 

married  woman  when  entitled  to  letters,  n.  69 
supplementary  letters  after  disability  lemo* 

ved '. •.  It.    70 

creditor  may  object  to •...«•  u.    70 

duty  of  surrogate  thereon,. ,.  ii.    70 

renunciation  of h.    70 

when  to  be  summoned  to  apptAur  and  quaU** 

fy n.    70 

proceedinn thereon .......««  lx.'90,71 

letters  to,  when  to  be  issued n.    60 

not  till  thirty  days  after  will  prored. . ,.  ii.    69 

oath  or  affirmation  .. « ,. 4. .».«...  li.    71 

powerd^before letters  gmoted  ...... ^  IX.    71 

executor  of  executor  not  to  administer,  xv  71 

to  hare  no  rights  as  such » n.  44S 

qf  tt€v*oton  icroiig,  liable  as  tnspasseie  is.  449 

toacconnt,&c .^. ««.......  u.    81 

complaint  ag^nst  executor tf  •   78 

dnty  and  powers  of  surrogate  theraon..  n.    7S 

mayjproTewiIl,andhow ix.    ff 

citation  to,  when  probate  or  wfll  is  corteel 

ed .^....  .,...•..  n,    61 

notice  to,  on  revocation  of  Mobale o.    62 

formgny  entitled  to  ndmininration  on  estalae 

of  non-residents «..  ii<    76 

sales  by  one  or  more  executoffs,  under  wil^ 

whenYulid n.  109 

ealea  under wiU,  how  conducted,  Itc. ..  h.  109 
actions  of  account  by  and  against  theai..  v.  118 

when  may  bind  out  minora..... 11*  154 

estates  rested  in,  to  be  held  in  joint  temm- 

cjf I.  727 

eertam  devises  to,  in  trust,  to  be  deenod 

powers 4  f.  m 

ExBCUTOBS  uro  A.DMnrxsTiiAToms, 

one  becoming  incompetent  others  to  ptt^ 

ceed IT.    78 

all  becoming  so,  new  letters  to  issue,  n.    1^ 
acts  of,  when  valid,  though  they  are  if- 

terwards  removed,  &o xx.    19 

duties  o^  in  takiatg  and  retuniiig  inveik- 

tories xx.  81  to  86 

their  inventories  how  fiff  evidence. . .  xx.  449 
duties  of,  in  paying  debts,  Ace. ...  xi.  86  to  91 
in  rendering  account  upon  order  of  surro- 
gate   XI.  92  to  96 

proceedings  on  such  account. ...  xx.  92  to  95 
they  may  also  institute  proceedings  for 
ibial  settlement  of  their  accounts..  n« 
commissions  to  be  allowed  to  them.  • .  n. 

when  not  allowed xj. 

payasent  of  debts  and  legacies  when  to  be 

decreed 11.    99 

mode  of  payment. ix.  95^  96 

when  monies  may  be  retained xx.    96 

order  of  distribnnon  of  surplus  ....  n.  96, 97 

advancements  to  children xx.  97>  98 

shares  of  minors .*.....  ix. 

surplus  when  to  be  paid  into%easury .  it. 
advance  of  parts  oTlegacies  and  distribv 

tive  shares 11. 

when  they  may  apply  for  otder  tonU  ritf, 

utaU \ ir.'lOO 

petition  therefor n.  189 

proceedings  thereon. n.  100 

oiderto  show  cause.. it.  m 

publication  and  service n«  101 

houiuff II.  101,101 

feignedissuewhentobeawaided....  n.  102 

debts  established  to  be  entered* u.  148 

.    order  of  sale,  or  for  leasee  Ac....  11.  108,108 

bond  when  to  be  executed n.  M8^104 

notice  of  sale..,.. ...*••  v.  104 

time  and  place : . «.  it.  104 

who  not  to  purchase xx.  104- 
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Esteuion  and  otMnif  Anafon, 

crcditoBnkf n.  lOo 

wlMBMOeaujlM  ▼Mated «.  106 

wUntobeoonfinDMl.... »»<  W 

de«d  wh^  te  b»  exMiit«4l n.  106 

«1m  ■■bjeet  to  iaoumtefikew (i*  105 

•fiMtofMktooiikcinMMlttonMW....  ii.  105 
nroceedi,  how  aceoimted  for,  IM.  n.  105, 107 

SoticeofdutribQtkm n.  107 

Bffooeediiin  th«r«M u.  107,10S 

wtuuK  andbow creditor! majjr oonfM Mto 

bjas«<«itonapd«dnttmf4iitoni..  ii.  108 

pcn^tT  for  iUegal  0«1m "•  HO 

{ni^iibrity  whoo  not  to  aieot  raUditj  of 

parchMf • ...•*  • II*  110 

isiTonMrMka,liowrMtaAed..  n.  UO^IU 
iatoitst  under  contrM*  for  k»d,  when  to 

betokuaie u.  111,112 

ri^  nd  lialtUiiUM  qf,       . 
ooitain  promitea  bj,  to  bo  m  writiiu;.  n.  118 
wboB  tboy  m^j  maiatuii  ootioM  oTtrw 

p^pp    ^ ,, u.  114 

wbenUobletpfiMli  MtioM ii.  114 

mdxnoMtc  Mnunit  beid  wb«B  to  bor  tnita 

t^inftthcm *,;':  Hi 

wboiiindbow  tied  for  IMMW..  xi.  \\^\\i 

or  for dictribvtiTe  ■baro...,  "•  114, 115 

wbfn  fttito  not  to  be  obfltod u.  116kli6 

MnBcnt  of  dobte,  *«.  way  bo  dMa!««d  bjr 

.    "^Sorrogate,.,. -oQ-iii  IS 

lomedy  of,  tor  arrears  of  rent i.  747 

jb.  fi>rf«ntBeeni]i«totoaaatforlilo..  t.  747 
wbeaBOitop^PMNrtMieffroaaaafOta  I.  749 
of  joint  tenantf  and  tonmila  in  aommoo.  bj 

andacainft • >•  750 

•f  fittliera  of  baftarda,  when  liable  to  ac- 

iioiw  on  order '•  £s 

Msoiuieirt  of  property  beld  by  tbwft.  •  x*  882 
wben  they  may  become  petitioning  oredi* 

ton  of  ittsolrcnt "•    1^ 

«rfien  may  aasicn  iadenttures  of  a{^»rentice' 

ihip. u.  19^  161 

aot  to  be  held  to  baU,  unkat,  Itc u.  818 

Mt-olbiniuiffbyandagainat ii.  866 

fb.  iujvticea' courU ».  296 

gnita  (y  and  against  then n.  447 

certain  actions  for  wrongs u.  447,  448 

not  to  be  heldtobaO^&o ix*  448 

exeentions  against,  when  and  for  «%at 

•vmstoDe  issued.. n.  88^  116 

not  to  be  Against  tboir  bodies  or  pfopei^ 

ty,  unless,  &c xi-  Jw 

prooeedings  on  appearance  of  one  only  n.  248 
ttoutation  of  actions  by  and  against  tbem, 

extended xx.  248 

fUbflity  for  fidse  pleading  aboUshed. .  u.  248 
feal  estate  <^  deceased  not  affected  by 

judgments  against  them xi.  449 

ivbaoqnent  executors,  &c.  to  bare  execu- 
tions on  jud/^ents  of  predecessors  XI.  449 
dieir  inrentorr,  its  effect  as  eyidence.  ix.  449 

■nits  against  tnem  by  legatees ix.  450 

not  Itdftle  fo^  costs  in  suits  by  them,  ex- 
cept, &c IX.  616 

judgment  against  for  costs xx.  618 

j^xoiMmlteofbail,pnMeadin0for  ii.  880  to  888 

IBaiostNg  tkUd  to  abandon  it,  l^c ii.  666 

iMoftfoii  in  taking  fees  iwUwAiUy. .  xx.  66a»  651 

FALSE  HBWt  producing  wiA  intent  to  do- 

fimid-* "•  ®W 

JWsf  iwyrtfoiimsyU  by  officers  without  legal 

Srooofs. IX.  692 
ons  for,  within  what  time  to  be 

brought •>•..• IX.  296 

J^rise^srsewflftng  anoAer^  and  marrying. .  xi.  676 

or  becoming  bail  as  such ti.  676 

or  confessing  a  judgment xr.  676 

or  acknnwMging  itoeds ix.  676 


Fsisepcnomitingonol^,  ^   ,_     .. 

or  do  any  act  in  avto,  M-toagvy 

of  another u-fll 

Kceiving  propexty  infidao  efaanslVfls 

be  deemed  stealing.,..*  •• n.vil 

iadiolBMnt  for  asanring  in  frlso  chartfter 

bow  and  when  to  be  umnd xlw 

mrodncingfiilse  heir xi.wl 

piodncing  fiJso  chiU ^^ 

JiUse  flitauKttg,  Hability  of  cxoeatan,  fte.  fai^ 

Fol—  tokau  aMdfriteuMMp  dfiteiningpTi|wH7 

liy.., 11.07 

obtaining  sigiiatnte  to  insttiamt 

JBfaiibsr,  of  panper,'bMBd  to  support  luss  &c.  l  ^ 

of  bas£7child,  his  HabUity,  *«.  x.  §ato  A 

[See  Bostenis.l 

whan  to  be  guardian  of  ittlant '-^ 

whentomherit '•'^ 

when  la^aeyto  chad,  mny  ho  paid  te.n.  » 

may  dispose  of  custody  of  his  minor  (»■• 

eonaent  o^  to  bindinyr  out  of  efaOd . . .  n.  1M 
[See  OUW,mid  iHiiiUrai.^ 

^V6nuiry  tweuty-secondfdiachaigMv  ^«**  ^ 

on,  Ac *•■■ 

jF)Be  f^if^,  defined,  Itc ^'^ 

Fkns  OF  orrxcnns, 
ofuetttary  qfHaU, 
account  thereof  . 


1.0 
I.W 


fifeomftrolUr,,. 'j; 

aocount  thereof i*  51 


of$urvtyor-gtneral 

•eoount  thereof 

cleric  of  the  oouit  for  the  trial  t/ 

menu »*»,,'. 

ib.  of  court  for  oqrreetkm  of  crrsrv 

cdei's  fees  in  that  court 

eonnsel  fises  in  that  court. 


1. 

I. 


n. 
n. 

n.1 

Q. 


counsellors  in  cbaaeeiy . . , 
solicitors  in  cbancery 


counsellors  in  supreme  eouit 
attomias  in  supreme  oouxt. . 

irat  judges,  in  eoniMonp/eaa  . 

noonlers  in  asdjfors*  eourU 


aolicitor's  fees  on  appenla "' ^S 

attomio*'  fees  on  writs  of  error. . . ...  ^  2 

maatars' £ses  in  cUncsry n.6MtoV 

oiccnit  judges  for  seryices  as  mastan.  p-  v 
for  aen-ices  aa  aupreae  court  coBaBn- 

aioncts «^5 

examiners  in  chaneary ^Z 

oommiasioneia  to  take  toatimony.  .^  ^  2 
register  and  assistant  register.  a,BB,^^ 
clerics  in  chanoery .     ..ix-J 

.'!....  XI.® 

B.« 

......  ».• 

....  n.*i 

.*..'...  "•* 

>waty  judges  for  attending  eooits J^'  8 

ib.  for  specific  seryices ii.  6n»  AQ 

ib.  on  appeals  on  caitionri ^^5 

attomias  iasosMioiiplMs O'S 

commissioners  of  dasdt,  ^e. *  J^  5  i 

of  JtialiMs  o^dke  Moeein  ciyil  suits  tf.  S»>2 

''^^  ^othoroasos »•• 

etsHfcs  of  ooofta  and  of  counties "-5 

register  ie/;<2ssris  in  Now-Yoik ^\^ 

derfcs  of  cities  or  towns,  on  oerliflsBiss  «  ^ 

marriage ^g^ 

criers'  ifB  in  courtooflaw U^" 

stuTogolss n.  •■•» 

lotteessss*  fees  in  all  oases "* 

on  preying  a  will.  * ^ 

in  justices  courts 

commiasioners  to  make  jMriiMaR 

ib.  to  admeaause  dower 

rtftrem 

furori 

provision  fer  their  daily  aev —  if 
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Jurofft  III  V«ir<T<Mk ii.  644 

im  majors'  eourCd ii.  644 

•    in  fpeebl  proeecdingt,  lt<t n.  644 

•Acr^finaUettM ii.  644  to  616 

on  execntiOBi  on  joBtioea' jadgmonti.  ii.  206 

roroiMTt  II.  647 

ecnuiabin,  m  tpeekl  proeoediagt ii.  647 

in  jnstieef '  eonrta n.  285 

nolariajm^lfo , ii.  647 

cofMi/ 0M»HMum«rt,  &e ii.  648 

jprMtcftpnUisluqgkfdBOtieet ii.  648 

mUomey-^tnoxU ii.  649 

cf  oerliun  offioon  in  lerrieo  of  kabeoM  ear' 

ffua II.  974 

of  portoM  not  being  ofiean,  how  Mcor- 

taiaed  in  sttdi  euet u.  575 

jglBnenI  proviridnf  concerning ii.  650 

irhen  fpecial  {MOTuion  is  made  for  paitien- 

cabirsonrice ii.  660 

-•late officers  mar ssarchgntttitonsly...  ii.  660 

term  **ibiio"  defined xl  650 

Judicial  officers  not  to'  receire  fees  in  cer- 
tain cases  n.  275 

officers,  k,t,  not  to  leoeire  fees  valess  al-  / 

lowed  brlaw u.  660 

fses  not  to  DC  chatged  unless  senrices  pet^ 

formed u.  660 

same  person  not  to  charge  Uses  in  two  ca- 
pacities   .- u.  651 

rmoMj  to  reeorer  fees  wiongAiUy  ooHeot- 

ed  on  jttstiees' judgment n   266 

-iit  arimmai  ca$€$t 

not  to  be  paid  bf  prisoners  in  erimmal  m^ 

es  whoandisohaiged...- n.  747 

nor  bj  defendants  acqnitted n.  747 

of  jwtiees  of  the  pence ii.  749 

of  courts  of  special  sessions ii.  740 

of  constables ii.  760 

of  oners  in  offiminai  courts if.  750 

of  clerics  of  criminal  courts  .....  ii.  760,  751 

of  district  attomles ir.  751 

to  be  Teriiedbj  affidavit n.  751 

oortain  jHrorisions  not  to  apply  to  New- 

YoriK. ::.. n.  762 

coroners' to  be  anditod  by  supervisors  ii.  762 

of  sherifEs ii.  762  and  753 

tobe  county  chaifM,  iic ii.  75S 

foreign  witnesses  In  criminal  cases  to  be 

fSS, n.  758 

pbor  witnesses,  also ii.  758 

;    de5nitionoftenB"foHo'' n.  758 

MkigtUd  MStts  on  appeal  from  proof  of  win, 

'  Ite II*  66,  600 

awarded  W  surrogate  when  debts  are  con- 
tested  It.  102 

on  bin  for  divorce  for  adultery. . .....  ii.  145 

Afo  <2e  et  assiifing,  manslaughter ii.  661 

9SI.0VIBS, 

foffCntures  in,  abolished n.  701 

dsMMiges  done  by»  how  recovered n.  700 

riAt  of  nation  not  mergad  in ii.  292 

what  oifencecarat  ganaiaUy n.  702 

*-«Hoi» .T.!!7r...: «.  668 

«iinhr w.  656 

araoniAfintdsima.... "- ^ 

in  second  degree • . .  u.  666 

in  the  third  and  fourth  degree. . . .  u.  667 
•f  sak  manoiactory  or  buildings  ap- 
purtenant thereto 1-  263 

mamlmLghUr,  in  first,  second,  thiid  and 

fourth  degrees ix.  660  to  6g 

rapt.., II.  668 

carnally  knowing  Woman  by  stupifying 

)ier,«c ••  II*  668 

compelling  woman  to  marry,  &c u.  668 

taking,  withbtentto compel  to  manry  ii.  664 


Atonies, 

taking  f duales  under  14  from  lather,  &e. 

to  prostitute • ii. 

«idt«iitn|[  a  person 14.  664 

kidnt^^pmg u.  664 

accessaiy  after  iact,  to  kidnapping. .  •  u.  664 
belling  colored  person  kidnapped  ....  u.  664 
decoying  child  under  12  years,  &c.. . .  11.  664 
parents,  £c.  abandoning  child  under  six 

yean  old u.  664 

assaulting  with   deadly  weapons,  wi^  ii^- 

tent,&c. , II.  664 

giyingjpoison  with  intent  to  kiU.«...  ••  ii.  664 

poisoning  food*  ^Mings,^  &c« ••.*.,  u.  666 

assaults  to  commit  felonies,  &C....  »••...  u. 
tmrglary  in  fixst»  second  and  third  dcfrees, 

he II.  GSfi, 

/of^gmr  of  wills  or  deeds 11.  670 

proof  of  them.  &c u.  670 

oertificates  of  publio  securities 11.  670 

evideaceof  debt  by  the  people.......  xi.  670 

endorsement  thereof u.  671 

public  seals,  &c ix.  671 

records  of  wills,  &c. .,  xx.  671 

records  of  judgments,  decrees,  &c....  xz.  671 

returns  to orocess .,4 xx.  671 

entries  in  Books  of  records .1,  •  •  xi.  671 

officer  folsdy  certifiyiqf; deed  .,....•  xi.  671 

eotaUerfoUing cumnt CQwu u.  671 

coins  of  foraicn  coantry...  xx.  072 
making,  Ac.  plates  like  oankhills....  11.  672 
having  in  possession  with  intent^  &c. .  xx.  078 
aeUing,  fcc.  counterfeit  notes,  with  intend 

Ifcc ., XX.  078 

pcocess,  pleadings,  orders,  ke xx.  978 

any  instrument  affecting  pecuniary  inter- 
ests  IX.  678 

folse  entries  in  books  ^of  public  acconnnts, 

kc IX.  078 

orin  books  of  banks xx.  079 

bavins  counterfeit  notes   in  possession, 

with  intent.  &c «>  xx.  074 

pcasessing  other  foignd  anstnoBeatiw  vith 

intent,&c 11.  674 

having  in  posasssion  aonnteriait  ooins,  Itc 

B.  074 
uttering  forged  inAmments  or  coins.  •  u.  074 
when  piy ishment  foe,  mitiyted. . . , . ,  ii«  674 
mnki«g  fabe  inatramanta  ia  cna'a  own 

name  ..•«•. a • ix.  674 

ialse  personating  another  ..» ,.  u.  078 

raoeiving  px«l«fty  in  folaa  chanwtor*  kr- 

eeny ,.  .,..  xx.  020 

producing  pretended  heir.. .,.•.  xx.  070 

substituting  one  child  for  another .« • . .  a.  077 

cheating  by  false  pretences,  Ac xi.  677 

false  token  ofbiUsofbanks  not  existing  n.  9/7 
robbery  in  first  degree  and  in  second  de- 
gree   , IX.  077 

sending,  &c.  threatening  letters  to  cztoit 

property xi.  078 

embezalement  by  clerks,  servants,  &c.  xx.  678 

receiving  property  embezsled xi.  078 

carriers  converting  propestyantmated  to 

them  without  bnaking  box,  foe...  ii.  079 
ymnd  larcenVftftealing  property  weorth 

more  than  26  dolhrs 11.  619 

if  eommitted  in  a  dwelling  house,  ship  or 

vessel....  *.... II.  079 

if  committed  in  the  ntg^t  time  tkom  tha 

person n.  679 

severing  from  the  soil  and  eonvnrting  pro* 

party, larceny. u. 

stealing  records,  TMpara  filed,  foe 11. 

finuidulently   wnndrawing  public  docu- 
ments  II.  690 

bu]riDg  stolen  property n.  680 

peijury,  diiTerent  punishment  in  dlAorent 

cases XI.  681 

tubomation  of  peijury... u.  681 
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oiMag  reward  tut  perjury it. 

httbtKf  of  gomor  tad  other  pvUic  «ft- 

iir 

n. 

n.  ess 

cormptiBg  or  atteniptiiig  to  eortvpt  jurors, 

•riictnton  or  reforeM ii.  08S 

coBTeyiagiBttnraMBti  into  jails  to  idd  os- 

ttpas, 1I.-68B 

'feloMtoaoeape  from  any  prison  n.  €Bi 

foreiuy  nseimig  any  priiooer ii.  fSi 

aiding  prlsOMTi  not  iuMis  to  oseapo..  n.  084 
at^MresaoM ofprisoiiar from omoors  ii.  1184 

bnaniij^  4bc>  from  state  prison ii.  666 

orfinoi  ooonly  jail 11.686 

nttemptiBgliy-iorccto  escape  from  stato 

II.  686 

itingdnel n.  686 

'    .^to duel;  aocapttng challengo  it.  686 

seconds,  £c.  present  atansl n.  686 

assisting  to  a  dnni xi.  686 

bigamy  and  JfoAy^gumj n.  687 

sinrie  person  manying  wife.  Ice.  of  ano- 

tnor • • n.  688 

inoest :.  ix.  688 

remoringdead  bodies  from  graTO  witii  in- 
tent, fte II.  698 

pwclMsmg,  Ifce.  bodies  so  remored  . .  si.  688 
opening grare to lemore body, l^c...  ix.  688 

ortostealcoflm,  fte n.  688 

giting  or  exposing  poison  to  cattle...  n.  6B0 
taking  fewnrd  to  idMrtnin  from  prosecnt- 

ingfelenies n. 

.  oiime  against  natnre 11. 

BkmaUtomtMt xi.  769 

(See  alio  toI.  m.  acts  of  1829.1 
fimalti  ptignantf  nnder  sentence  of  deatb, 
exeevtion  of,  idien  and  how  suspended  11.  6S6 
[See  .^ttorijon.] 

yiioBs,  1  mmval  o^  on  opening  road 1.  680 

dirision. 1.868 

[See  iXoMofi/meet.] 
CNerMxdWng  on  hlg^iways,  order  to  remove, 

if *  X.  6S1 

forfeitars  for  disoi>eying  order. . .  ^. . . .  x.  622 
proceedings  if  enornarhment  be  denied  i.  628 

time  of  remoring fence x.  622 

rig«lar|Oonseaaettceofne^decttokeep.  x.  366 
snfficieney  or,  mle  of  eridence  as  to. . .  x.  866 

/Vnee  vtMMn,  assessors  and  cosBmissianers  of 

highways  to  be i.  840 

their  powers  4tc.  in  re|^rd  to  slrviys  x.  861, 862 
to  diTision  and  other  fences,  x.  863 

to  floating  timber x.  696 

to  damaa;es  done  by  dogs. ..  i.  704 

#hq|^1nen(,conTeyanoe  DT,abolislied x.  738 

iVniia;  tflmrss,  abolished i.  718 

certain  rights,  l^c.  not  to  be  affected. .  i.  718 
Flgun$ II.  276 

Fines  to  be  reasonable  and  not  eaoessire.  i.    94 
tfa  fMslices'coiiH,  oa  witnesses  for  not  attend* 

ing u.  241 

ib.  deianlting  jwors xi.  246 

proceedingi  to  impose,  on  jorots  not  per* 

fooaUy  notified 11.  488 

imposed  by  courts,  ptoceedmg  to  collect  xi.  484 
where  to  be  paid;  how  acconnted  for.  11.  486 
where  to  be  paid  when  imposed  by  mayoi^s 

coorU 11.486 

power  of  common  picas  to  remit it.  486 

proceedings  for  that  purpose xi..  486 

costs  of  collecting  to  DC  paid 11.  486 

remitting  those  imposed  by  special  ses- 
sions. <to. IX.  487 

New-Yort; excepted  from  this  Title. .  ix.  487 


Finti, 

on  sherift  and  constables  for  not  execat' 

ing  process  in  special  ptocending^ 

Mlc XX. 

extent  of,  for  misoondnct  in  natnre  of  cob- 

tempt II. 

in  proceedings  by  mandamns,  mi^  be  nn- 

posed'on  ofiioers,  &e.  neg^toeting.  a. 

extent  of,  for  ssisdaneanors n. 

[See  MUdtmmmm  s.] 

not  exceeding  ^200  may  be  imposed  cb 
comrictions  for  felonies  and  other  of> 

^      fences n. 

imposed  by  special  sessions,  how  implied 
when  cotleeted. .« n.  7IS 

suit  for  neglect  to  pay  orer  sneh  ftnes  xi. 

on  sheriils,  he.  not  excnting  proeess  in 
•   special  proceedinrs xx. 

on  constables  for  simiur  ne^eet it. 

on  sheriffs  and  constables  for  not  attend- 
ing  juries  in  such  proeeedixgp. . .  xi. 

proceMhngs  to  ccdlect  such  fines n. 

FbuB  and  common  rteoveriet,  abolished. .  11. 

iFVemen  exempt  from  militia  duty xx.  2Bi 

to  be  discharged  from  juries n.  416 

Fint  judge  of  county  courts x.UI 

[See  County  eourU.1 

FksHnro  Aim  nsHnnns, 

use  of  cocohis  sndicns  pnohibited i. 

sfl/mon  not  to  be  tnken  at  eeifain  ttenn. .  x. 
fish  not  to  be  taken  at  eartafai  tihMo  an 

Aiaday l 

nds  in  certain  waten x. 

at  Santoga^or  FoK  Miller  fidls i. 

spearing  mfteprshibiisd i. 

Aoop  acts,  kc  may  be  used  in  paftsefHdh 

son  ri?«r t. 

Staten  Island  excepted  from  pmneilii^  i. 

may  be  regulated  by  order  of  eouC  of  coat- 

mon  nleas.  .•...■•.. .  1. 

lyplioations  therefor,  fte . . . .'  V.  eSS,*  xx.  a 

execvtions  for  pwialties,  aider  laws  vria- 

tir*  to n.S 

[See  also  vol.  xn.] 

i^Totdus^  part  of  school  monies  to  be  paid  to 

Srasmus  Hall 1.  ^ 

Fhuking,  provision  as  to  certain  achool  mo- 

nies  of. I.  4K 

jFbfiOf  to  consist  of  100  words xi.  680^78 

F)ffrctble  tntriia  and  detetnsrs it.  918,  667 

complaint  how  made,  ice. . . .  n.  838^  007^ 

jury  of  inquiry;  inquisitions n. 

traverse  or  inquisition «...  xx. 

ib.  by  landlord' of  temmt n. 

trial  and  evidence  thereon n. 

judgment;  restitution '. . .  u. 

certiorari  to  remove  proceedings  ....  n. 
power  of  criminal  oonrU  to  award  lesti- 

tntion n.  Ml 

ofiicers  authorised  to  execvte  this  Title  xi.  Sl$ 
JVbrec/osiireiif  mortgages,  in  equity,  ii.  188^  191 

by  advertisement  u.  6f6 

ib.  of  stato  mortgages i.  211 

[See  Motigagm.} 
Ibreigntn,  being  miaors.  may  bind  fknm 

selves  to  service,  «c n.  IS;  IS 

Jbmgn  corporations,  suiU  by  them n.  dRf 

suits  against  them 11.  491 

[See  Corpor«<joiis,ybre^;ii.3 

Foreign  crimmaUy  may  be  delivered  orcr  faj 

governor.'. ,  1. 

proceedings  ^erefor t  164 

Foreman  of  grand  jury,  when  he  may  admin- 

istcroaths ,.  ri.  721 

Forfdttd  utaUn,  how  recovered,  fte 1.  39 

ForfeUiurt  of  precedent  estates  not  to  afiaot 
expectant  estates i. 
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(tf  tcnani'*  estate'iiot  to  b«  prodncfld  by 
Ids  eouTeyaiiceof  groater  Mt«te» .  i. 

of  dower,  &o i.  741, 

of  properijr  to  tiiis  ttate,  &c.  bow  euforo* 
ea  by  iBformation ii. 

on  eonyictioiis  of  felony  aboliihed. ...  ii. 

JRN^/UterttinuijDenalties,  actions  for ii. 

[See  PauUHet  andfor/eiharuJ^ 

FOROERT  AKS  OOUXfTBRrKmifO, 

mfintdigree < ii. 

of  wiBf,  deeds,  certificates  of  proof  of 

deeds  or  wills < ii. 

public  securities,  scrip  in  pnblic  stock  u. 
assignments  of  securities  or  scrip .  • .  n. 

in  Vie  teeond  dtgne xi. 

pnUic  seals,  or  of  courts,  or  corporations, 

&e n. 

altering  records  of  wiHs,  deeds,  judg- 

menta. returns ii. 

tatries  in  Dooks  of  record •  >  u. 

labe  eerGficates  by  ofiicei^  of  proof  of 

deeds • XI. 

ooonterfieitinff  Qirrent  coins ii.  671, 

making,  &c.  noe  plates  of  bask  bills .  ii. 
lomag  impressions  from  such  plates,  ii. 

passing  counterfeit  notes,  he n. 

offering  or  reeexTiag  for  sale,  excbange, 

Ice. n. 

ha?ing  notes  of  banks  ia  possession  with 
in(0iittopass...,...*.«....4'.  •  n. 

inthtUtitdd^^ n.  672, 

oounterieitQig  eoim  of 'foreign  eountfy  to 

export. n. 

process,  pleadings,  orders,  Mac •  xi. 

tastroments  affectmg  property  of  another, 

'kc IX. 

^flse  entries  in  books  of  public  accounts  u. 
ib.inbof4nofmoiuedcofpomtMiis...  xx. 

-Snthefowih  d»gr€B ix. 

bayng  in  possession  certain  counterfeits 

witb  intent  to  pass... xx. 

pr  eounterieit  com,  witu  like  intent  xx. 

uttering  to  be  punished  same  as  foi|(ery  n. 

except  when  counterfeit  receayed  in 

«)od  faith,  &c , ii. 

fidse  mstruments  in  one's  own  name. .  xx. 
punishment  for  different  degrees .....  xx. 
total  erasure,  &c.  to  be  deemed  forgexy  xx. 
joining  parts  of  several  instruments . .  n. 
what  pupers  and  signatures  to  be  deemed 

writings XI. 

intent  to  defraud  in,  against  whom  it  may 

be «...  IK. 

^SgnaCnres  of  pretended  officers  of  corpo* 

'  rations.... ix. 

other  ca$e9, 

«ounterfeitinc  brands  of  salt  inspector,  i. 

inspection  Dills. i. 

name  of  mannfikctarer,  &c i. 

brand,  marks,  &c.  of  inspector  of  floury. 

of  inspector  of  ashes x. 

of  inspectors  of  oil x. 

of  inspector  of  leaf  tobacco x. 

of  any  inspector  of  produce i. 

of  the  owner  of  barrel^  &e i. 

lottery  tickets x. 

brand  of  inspector  of  salt x. 

salt  inspection  bill i. 

JP^Ohner  acquiUal,  when  a  bar  to  farther  pro- 
secution   II. 

on 'indictment  for  offences  of  different  de- 
grees  XI. 

when  not  a  bar ii. 

on  conriction  in  another  state,  on  charge 
of  selling  persons  kidnapped  ....  xi. 

sonding  ehalMnge  out  of  the  state ii. 

Ilgliting  dud  out  of  the  state ir. 

for  ateuing  property  out  of  the  state . .  .ix. 
Fbrt'Ann,  boun^  monies  in x. 


730 
742 

686 
701 
480 


mo 

070 
970 
671 
671 

671 

671 

mi 

671 
672 
672 
672 
672 

672 

674 
678 

672 
672 

672 
672 
672 
674 

674 
674 
674 

674 
674 
675 
675 
675 

675 

675 

675 

271 
271 
273 
639 
&19 
555 
569 
672 
672 
671 
271 
271 

702 

702 
701 

665 
687 
687 
696 
361 


|!bre-JNKtfer/a//s,  fishing  at......... i.  6B8 

^VtEdions  to  be  rejected,  fte....'...<..,.^  x.  612 
Franklin,  eottniy  qf, 

to  be  in  fourth  senate  district i.    84 

and  in  nineteenth  con^ss  district.  • . .  x.    86 
supreme 'court  commissioner  in  ....•••  i.    96 

to  liaTe  one  member  of  assembly. . . .« .  x.  162 

tupenrisors  o^  when  to  meet. ........  i.  866 

towns  in,  may  allow  certain  bounties. .  x.  860 
Fraud,  marrii^s  obtained  by,  may  be  dis- 

solred v«*  "•  ^A  l"^ 

In  confessing  judgments  reliered  against  in 

chancery...: , ix.  174 

in  making  eonreyances k..  xi.  188|690 

in  putting  such  conyeyaBces  in  use. . .  .  ii.  6B0 
b J  insolTent  debloii  app\y^  for  discfaaxge. 

4tc.... IX.  SS»85,6Bi 

hills  to  relieve  against,  to  be  filed  in  six 

▼ears  after  die  discoreiy  thereof,  xx.  801 
Umitea  partners  guilty  of ii  766 

F&AUI>T7I.B]rr  COmCYAHCBS  AVD  coimuoTs, 

relative  to  lande « n.  184 

conveyances  with  intent  to  definmd  pur* 

chasers,  how  fiur  raid.. »•  184 

coQT^syances  with  power  of  revocatioa  xi.  184 
writing  when  necessary  to  conyey  interest 

'      inlands ••  ix.  184,  186 

seal  when  necessary •• •••  i.  788 

other  requisites •* x.  788 

contracts  to  sell  or  lease  Ind,  to  be  in 

writing,  &c tx.  186 

gxnnt  to  one,  on  oonsideratioA  paid  by 

another i ,,.  1.728 

[See  CTsss  oftd  «ruits.] 
telatiye  to  goods,  duUteU  and  tiUngt  m  ac- 
tion  II. 

deeds  of  ffh,  &c.  yoid  as  to  crediton  ix. 
certain  agreeiBients  to  be  in  writing.  •  u.  186 
requisites  to  validity  of  oontmctf . « •  •  n.  .M 

ib.  sales  at  auction u.  186 

transfers  of  goods,  when  fraudulent  as  to 

creditors....^ , ix.  186 

general  provieions n.  186 

conveyances,  charges,  ke.  made  with  in- 
tent to  defraud  creditors,  void,...  u.  187 
grants  of  trusts  to  be  in  writing.,. , .: .  xi.  187 
instruments  void  as  to  creditors,  to  be 

void  as  to  representatives . ; ix.  iS7 

fraudulent  intent  a  question  of  feet. . .  n.  187 
want  of  considexution  not  conclusive,  ii.'  187 
certain  purchasen  not  to  be  affected  by 

fraud ^ XI.  187 

aalesy  eonveynaees  and  charm,  by  limit- 
ed partnership,  when  void i.  766 

JFVamhUent  recoveries,  not  to  affect  certain 

parties , , ,  ix.  884 

Freedom  of  all  persons  within  this  state ....  i.  666 
Freehold  necessary  qualification  to  voters,  if 

men  of  colour |.  126 

esiatey  defined x.  722 

'  grants  of. i.  738 

Freeholder,  execution  against  in  justices'  court, 

&C XX. 


Fnomvxss^tMn  urviee,  fromother  states,  i.  667 

how  taken ' .-.  ii.  660 

penalty  for  frlse  claim  for ii.  660 

penalty   on   officers   not  authorised  for 

granting  {process,  Jtc  for ii.  66| 

entitled  to  wnt  of  homine  replegtmdo  u.  661 

proceedmgs  thereon ^.  xx.  66t 

penalty  for  removing  without  authority  xx.  668 
from  justice,  accounts  for  pursuing  bow  au- 
dited   n.  748 

F\in4softhestaU,.., i.  188 

general  fund  and  expenditures  chai^gmbie 

thereon i.  188 

canal  fund  and  its  administration x.  198 

literature  fond t.  160 

common  school  fund .  x.  186 

[See  also  vol.  iii.] 
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• I. 

aALl/>lf  ttiBdard i. 

[Sm  also  Yol.  in.  wet  of  1829.] 
Qambiing  (ablet,  9te.  at  militia  paradef  pro- 
hibited   .VT.......  I.  8M 

Oame,  proritiOBi  for  preserratioB  of. i.  701 

QammgandbMne 1.662 

[See  BetHng  and  gaming.J 
QaU$9  tnnpikei  when  they  may  be  ereeted, 

he % I.  6M 

when  cpened»l^e 1.685 

penalty  ibr  fajuriiii; 1.688 

fbrernding i.  668 

hoift  |;ates  how  BMde t.  688 

malicionily  degtwjiafe a  mJidliinetnor  ii.  686 

€ltiUef,t^aM0f.. i.  253»  268,  269 

CtaMrol  fiakL  and  the  eipendftona  cbai^ge- 

abletheieon i.  198  to  183 

CffMMCi  cotatijf  off 

tobeinei^theeBatedittiiet f.    84 

aadintwcBtsr^^iathconijTeMdlrtriet..  i.    86 

•npittBie  eoort  eommitMoner  in i.    98 

toaaTothraememlienof  astembly...  i.  162 
raperriionof^  when  Mid  where  to  naeet  i.  806 

poor  of,  a  eonnty  chai^ i.  630 

fitfort  FbtUf  anitremo  oottt  comnistioBer  to 

be  appointed  at ^.. i. 

Ooodi  and  ctuOUUf  fraudnlent  conTcyaneea, 

•ontmetfy  he.  relatire  to. . . .  n.  186^  IST 
JSee  F^ntmitUmt  eotnoeyimeet  and  eontnadt.]^ 

liable  to  ezeevtion  iioni  chaneery ix.  188 

bat  not  beimd  aa  against  purchaser  without 

notiee»«ntillevy ii.  183 

liable  to  execution  in  personal  actions,  he. 

IT.  868,  866 

what  ezempt  froan  ejBeevtiQn n.  867 

ib.  injnstiees'eonrts xi.  218  to  266 

Qotpd  and  tehooi  laU,  towns  haTing,  to  choose 

tmstoes I.  862 

their  powers  and  daties i.  497 

[See  also  toI.  iii.I 
tmstees  of,  actions  by  and  against  (hc|p  ix.  473 
reeoreries  against  tbem  how  collected  u.  476 

GoTXJurbn,  when  to  be  chosen,  he.  u  96, 104, 127 

tennreof office x.  104 

qnalifieatioBs i.  104 

equality  of  roles. i.  104 

oath  of  office..., i.  119 

resignation  of i.  120 

his  mflituy  and  naval  coBBauuid i.  168 

hissabry i.  190 

rent  and  taxes  of  his  house. ......... .  i.  192 

money  for  incidental  expenses x.  192 

for  apprehending  criminals x.  192 

ri^it  of  petitioning  him  secured x.    94 

genenl  duties i.  168 

his  genend  powers i.  164 

heatenant-eoremorwhentoactas....  x.  164 

president  of  senate  when  to  act x.  108 

powers,  he.  as  to  foreign  criminals. . .  i.  164 

as  to  suits  JRToIring  jurisdiction  . . , .  i.    66 

as  to  svits  against  persons  holding  un- 
der warraat^  from  state i.  164 

as  to  other  suits  In  which  state  is  in- 
*««*«ted I.  165 

exchange  oflaws  with  other  states.,  i.  166 
retnrping  and  signing  of  bills  passed  by 

leffiahitare ^,,,,  f.  157 

may  administer  oaths  in  certain  cases,  x,  185 
powers  in  regard  to  certain  claims. ...  x.  186 
a  trustee  of  9iaU  library i    114 

fJU25^/i^'^^^'^*y ...v.'.':  I*.  456 

^^^JJ^«   **"  *"  respect  to  appoMmmU 

to  office  , , . , ,    "*^^      ,   ]|y  123 

Lcee  also  vol.  m.  acts  of  1829.]    ' 


tobt 

he I.  18^107,114, 

to  he  appointed  by  him x.  lOG^  lift 

his  nominations  to  lie  in  wtitxn^fte...  i.  IIT 

toreeeiTeresignatums  of  certain  offificn  t.  ]& 

officen  convicted  of  Sniunow  crimes  i.  IS 

may  remoTc  certain  officcts ••  s- IS 

may  declare  certain  offices  Tscaot i.  121 

may  make  temporary  appointments  1. 128;  IM 
remoyal  of  snerins,  clerks,  &c.  on  ^Ac- 

ges i.  12^1M 

when  to  appoint  persons  to  fTftfirfff  dntiea 

ofshetiiTandcleck i.  IS 

when  and  how  to  issue  commissionaofqyer 

and  terminer «.... ii.  2B6 

when  to  change  places  of hokUx^  coofts  n.  2S 
when  to  issue  warrant  for  exeeutins  ce»> 

Ticts n.  66e|»S8 

to  be  ivnished  with  testimony  oa  con- 

yiction n.  8B 

may  require  opinion  of  ceitaii^  jqfieen  n.  8B 

offering  to  bribe.. '.•«  n.  SI 

asay  pwdcn on  conditional  &c«......  xx.7ffi 

flptmKte secretory  </....«:....  i.  96;i06^]S 

[For  Tari^uA  powers  and  dui(iaa»  see  toL 
nx.  acts  of  188^  ltd  . 

QnmditHUf  lists  oC  persont  ta  fima.  ••.  n.  7S 
tetuiaaaddiawiae ^.•....* n.  7B 

anpplyiar Xnficiwiciea  in •....  n.  SI 

pi«eaptmr,naedBolhaJfSMd...  .•••.  n.  SI 

number  to  wwatitute.... n- SI 

ehrileageato n.  SI 

powtta  of  foremsn ..••  n.Sl 

what  matters  to  be  secret ix>  SI 

attendance  of  district  attmattr  hafoia> . .  h.  SI 
when  new  jury  may  be  called n.  SI 

to  be  chaiged  icapmoig  disdbolj^gprocaed- 

ii^ —  It.  SI 

and  respecting  sales  of  latlaiT  tklEata.  i.  0 

0raiid torcen|f,.defined. ••...  n. 

its punisbsncot Ji. 

ib.  whea  done  in  a  hoase  or  Tesael n. 

ib.  when  done  in  the  u^fat  time  fi«aa  ^ 

person... n. 

what  deemed  Tulue  of  writiugs  stolan.  •  n.  IS 

value  of  lottenr  tickets  stolen ••  n.  8S 

seTcring  articles  from  the  sell, n.  SI 

itealing  reooids,  papers  iiled,  lke.« ...,«.  n.  SI 
officers  haying  custody  cf  thena  ataalii^ 

he. n.Sl 

flroato I.  738;7ffi 

[See  Cont>eyancss.] 

of  public  lands •...^..••.  i.  SS 

of  land  under  water i.  8S 

QranUea  of  lesson,  their  rights. ... , .  i.  T47,  Tffi 

their  liabilities i.  TQ^  Tffi 

of  judgment  debtor,  mpiy  redeem,  Itc.  n. 
[See  CSmveyonoes.] 
Qravey  openuig,  with  intent  to  remova  da^d 

Dodies • Q, 

ib.  with  intent  to  steal  coffii^  Ite . . .  n. 

remoying  dead  bodies  from n.  

Oreat  Aritoia,  statutes  o^  not  law n.  IS 

Great  sea/ of  the  state t.  161^  |fl 

Qreene.  couniy  of, 

to  oe  in  tnira  senate  district. «  1.    S 

and  in  elerenth  congress  district. .  • .  i.   9 

to  hare  two  members  of  assemb^ i.  m 

towns  in,  may  allow  bounties  en  wolres, 

&c L  SR 

supervisors' of,  when  and  where  to  naeet  i*  811 

may  allow  bounties  on  wolres,  he-. . .  t.  SB 

[See  ToI.  III.  acts  of  1829.1 

Grocers,  licenses  to 

special  clause  to  be  inserted. . . . 

bond  to  be  given  by. 

fee  for  dnwing 

not  to  sell  liquor  on  Sunday. 
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uTOCcrty 

ezee«tioBti«a2iiatfbrca(aitfpei»ltiM  it.  2S1 

bvAxsiAiri, 
nay  be  appomted  by  Mien  by  deed,  &e  ii.  ISO 
powen  and  dudes  of  tnch  goardiaiu.  n.  150 

appointed  by  fwrrogaUi n.  160>  161 

to  jdre  bond ^,.1 u.  151 

tbdr  powen,  &d....... xi.  151 

their  accoonU  bow  rendered,  &e. ....  ii>  152 
i^peal  fireat  order  of  imrogate  eettUng 

aeeount .-. •••  ix<  152 

leo^oval  of  tjneh  gaardiaaa u.  162 

apDMlii  from  order  of  reno?al xx*  152 

wao  to  be  narduuii  of  iafimto  owning 

laadj. ..*.,, 1.718 

,  wlien  pfohibitea  fifon  parcbMing xi.  lOi 

properQr  in  pOMettion  of  gaardiane,  how  at- 

.  .  eeised...,^ x.  892 

holding  oreir  atarj^tCoAee  have  eeaaed. . .  x.  749 
dntief  and  Ikbilitiet  of  all  general  gnardl- 

.,  ^anf  ,.«, u.  154 

their  eompenmiiQB. , xi.  154 

for  tffj^  iPifendmUjJum  appointed. . •  n.  446 
..  fo^iiabatatnifMe<a/ea9e9,     . 

iaproe^edJaK*  before  tmorpgate  ii.  ST,  03, 100 


^y  covrt  oC  ahaaeery  en  appUcatien  (f/r 

■ale,  afce.  of  iafintl' estate xx.  194 

inpflrtltios , n.  317 

iiijast»ece'eoaiU xi.  282 

when  goanliea  BMy  reaaiFe  le^iey  of  hia 

wvd /; u.    91 

Whe^to  hare  adfliiniftrHtion  in  hif  right  xi.    95 


GMfeioanfo,iaa]ieio«ihrxajuittg n 

'amid9po§t»mhdtfKWmj9 i.  M8»  525 

KABBASCORPUd 

'     Ibr  prisooere  <o  <Mf^ n.  669 

application  for,  whoto  Imvo xx.  569 

Men  to  iMue  for  witnesses  in  jnitiees* 
eeaits ■'*  % 

totake/liSifiM»lh>lnserviee n.  500 

when  to  issne,  proceedings  on ix.  560 

ecttSfietfB  when  .to  be  giyen,  its  eifoet  ix.  561 
penatar  for  disobeying xi.  662 

•rtftoLtoAnqaixe  into  cause  of  defen^MW  ii.  563 
prlrilie^0uiiottob0inspeaded....«,  i.  98 
to  wlom  application  for;  to  be  made. .  xi.  563 
Detitionfor,andw)ientobegr>nted..  ix.  664 
fem  of  the  writ n.  666 

'    whento  issne  without  petition  .......  n.  665 

penalty  for  tefnsii^ u.  565 

aatani  to  writ ix.  666 

enforced  by  attaeliaient,  &e xx.  666 

wJmu  wanaat  for  prisoner  to  issue. ...  u.  607 
dJschaigiBg,  remanding  and  bailing  nii- 

MHwr XI.  o07,  568 

«ilstody  of  prisoner  during  examination 

•   l^e... XI.  668 

notlae  to'parties  or  district  attorney. .  n.  569 
praceedinrs  if  prisoner  be  sick;  ke. . .  xx.  569 
order  for  mschaxce,  ke,  how  enforced  ii.  670 

•ftcer  not  iiaUa  for  obeying n.  071 

prisoner,  if  dischaiged,  not  to  be  again  ta- 
ken..:  IX.  sn 

ttenalty  for  re-committing xX'  671 

for  scenting  and  romormg ii.  571,  972 

I  detained* 


wanant  for  penoni 


XX.  672 


prO^eediBaa  hereon u.  ff72,  ff78 

renewal  of  proceediiigs  by  certiorari,  u.  578 

writ  of  error  OB  proceedings n.  978 

penal^Tor  refusing  copy  wamnt,  ftc.  xx.  978 
eommoa  hw  provisions,  abrogated. . .  xi.  978 

^paiana/pnwtsfoasftwtegrnfag n.  574 

under  seal  of  wliat  court  . . : xx.  574 

bowto  be  made  ratumalile xx.  974 

allowance'to  be  endorsed n.  974 

bywkoraserred,  fees,  bond xx.  974 

how  serred,  how  obeyed xx.  975 

wiien  foes  may  be  directed  to  be  paid.  n.  575 
tiiM  for  retaniBg writ n.  975 


Habbas  cobpus,  $peekU  eoser, 

insolvent  debtor  letusing  to  be  examined   . 

and  bringing  writ xx.  44 

writ  by  wife, Tor  minor  cliildren.  xx.  148,  148 

for  cliildren  detained  br  Shaken xi.  149 

for  penon  on  whose  fife  estate  depends 

&e XX.  844 

Habihud dnmkardM »..  i.  686,  ix.    51 

[See  Drunkards  hdbiMuiL) 
Ha^fUoodf  relatires  of  when  to  inherit. . . .  i.  768 
BamiUm  county^  to  be  in  fourth  seiMte  dis- 
trict   I.   84 

and  in  sixteenth  congress  district i. 

part  of  Montgomeiy,  for  puiposes  of  elec- 
tion   X.  150,  151 

to  act  with  Montgomeiy  until  separately 

.organiaed x.  887 

XSee  also  roL  in.] 
fiorfror  inosfers  of  New-Toik,  nombcr. . . .  i.    98 

how  appointed,  Ac x.  114,  115 

£fotoft«r9  andpedlera  how  licensed,  &c. . . .  x.  575 
aecretary  of  state  to  send  lists  of,  to  coun- 
ty clerics I.  168 

fees  on  their  licenses i.  189 

Hoy,  pressed,  packing  and  sale  of  .....*.. .  i.  573 

Seadhig-andBtaveM x.  99,  IH  668 

[See  Staves  and  heading.1 

flSBott/kq^lcers.  their  number,  &c f.  100 

how  appointed,  he i.  114^  115 

rSee  PubHt  health,  and  IireuhTork.} 

Msapea  measure f  .  608 

[See  also  rol.  m.  act  of  1829.1 
B/sath  henttf  not  to  be  killed  at  certain  times  i.  702 
Hetrf ,  tenn  not  nquisite  to  create  or  couTcy 

a  foe I.  748 

to  have  notice  of  proof  of  win xx.    57 

when  and  how  notified  of  appK cation  for 

tale  of  real  estate ix.  100,  101 

IpeeifleperfonAance  by  in&nt  hein  of  an- 
cestors contract I.  194 

may  maintain  waste ii.  884 

may  bring  suits  for  recovery  of  land  joint- 
ly or  severally ix.  841 

wbat  damages  to  be  ncovcred  against  by 

widow t.  748 

not  to  be  prejudiced  by  collusive  recover- 
ies of  dower t.  748 

when  may  require  widow  to  apply,  for 

dower a.  489 

when  they  may  apply  to  have  dower  as- 
signed  •  II.  499 

•cire  iaeias  against  to  revive  judgment  xx.  978 
Bitirs  and  daoiseesj  of  penons  entitled   to 

grants  may  obtain  same,  ^e.  ..••....  x.  204 
of  penons  making  covenanti^  fte>  how  bx 

liable »..  I.  789 

when  to  extinguish  mortgages  on  land  x.  749 

effect  of  surrogate's  sale  on ,  • .  •  ii.  105 

toits  against,  when  to  be  br0B|^. .  •  • .  xx.  109 

consequences  thereof u.  109 

may  bring  ejectment  .,. n.  808 

not  to  be  neld  to  bail, unless,  &c. ....  ii.  848 
executions  not  to  issne  against  body  or 

proper  goods,  except,  &c xx.  888 

form  of  execution  against..  .» ••  ii.  807 

of  judgment  debtor,  may  redeem  lands 

sold ».  n.  870 

their  liability 11.452,459 

matteijB  to  be  shown,  to  bhaiga  them  xi.  1(^ 

order  of  liability  for  debts ii.  468 

defence  in  suits  aninst  them n.  458 

not  to  be  sued  at  law*  but  only  jointly  in 

eqni^r-.: xx.  4M 

proceeding  in  suitin  eouity u.  464 

penonal  liabilitir  for  lanas  aliened . , » ,  xx.  464 
but  lands  alienea  not  to  be  affected «...  xi.  465 
recovery  and  costs  how  apportioned. .  ix.  469 
execution  on  judgment  against  infimts  n.  465 
'~~  and  isfiM,  ooDstmction  of  teons  in  cer- 
tain caset 1*721 


82(V 


GENERAL  INDEX 


Mbrkimtr,  oountg  of, 

Co  be  iu  fifth  semfc  dUtrict i.    84 

•ad  to  compoM  fifteeuth  cooxress  dis- 
trict  X.    S5 

•apreme  court  oommJjffioaer  in i.    96 

liupector  of  lOle  leather  in i.    99 

•oio  leather  manufactiircd  in , . .  i.  G65 

toharathrte  mamben  of  asaembly . . . .  i.  162 
towns  IB,  ma/«Uoir  bounties  for  wolret, 

Ite 1  861 

M9croi«ort  of,  where  tad  when  to  meet.  L  966 

may  allow  bounties  on  wolves,  &c i.  708 

attain  leases  in,  need  not  be  recorded .  i.  763 
HicnWATs, 

officers  cotnttcd  with  ears  of i.  601 

their  j^nenl  powers  and  duties  t.  fiOl  to  505 
(See  Coamitt^onsfif  and  Oveneen  qf  . 
Migkwajft.} 

AMCMAenfe  for  highway l  605  to  606 

persons  liable  to  woii  on i.  605 

who  exempt,  &c i.  606,  824,  681 

lands  of  non-residents  to  be  assessed . .  i.  606 

assessflM&U  how  made x.  606  to  606 

appeals  by  aott-feeidents i.  607 

poeeedings  thereon i.  607 

Moron,  how  performed t.  608,  610 

eommntatioa  therefor i.  609 

Cualties  for  non-attendance,  &e i.  609 
weoUeeted,* i.  608  510 

proceedugs  to  eoUect*  non-xesident  ha>or 

tmpaid i.  511,  n.  512 

piMeroadst 

altering,  hyine  oat.  Ice x.  618,  617,  519 

who  may  appfy  for. t.  619 

duty  of  cotarnisiioneri  thereupon,  i.  518^  514 

consent  of  owaer  when  requisite i.  614 

BoticeofappIieKion ,  i.  514 

certificate  of  fi%ehokien i.  514 

notice  to  occupant,  Itc i.  514 

damages  how  aseeitaiaed i.  515,  516 

width  of  roads i.  617,  621 

when  to  ecase  if  Bot  opened i.  620 

roads asedttreaty  years  confirmed....  i.  621 

trees  on  side  of i.  625 

mUeboards and nile atones...  .    x.  608,  625 

fliuide  posts i.  608,  621 

tnjfuiu  to  roads,  treble  dAmages  for  ..  i.  626 

recoveiy  of  highway  penalties i.  626 

higlrwiys  crossing  caaals i.  247 

carnages  meeting  totum  to  the  right.,  i.  695 

jrfiwte  roods  how  laid  out i.  617 

width  of ,  1.  617 

work  done  on,  how  credited,  ke i.  807 

^tpetU$  tmm  decision  of  commissioners,  i.  518 
powers  and  duties  of  judges  thereon  ..  i.  618 

thepfoe* I.  518 

notice  of  appeal i.  619 

proceedings  after  notice i.  519 

^tnicfion  of  highways...  r i.  621 

penalty  for i.  621 

encroachment  by  fences i,  621 

Droceedingsfor  remoTaI,ftc....  i.  621,  622 

ib.  if  encroachment  be  deaied i.  622 

femoral  of  faUen  trees,  &c x.  623 

penalty  for  fallinK  trees,  &c i.  623 

„,firiprfngMtes  when  allowed  ....  i.  628,  624 
HniUmd  Zand  Comptanjfy  deeds  by  agent  of  i.  769 
l£0«iciclc,diil^rent  species  oi;  enumerated  ».  666 

when lustifiaUe  ..^ n.  600 

when  excusable «.  u.  600 

HbaiiNe  rapltgkmdo^^ni  of,  fngitiTCs  from 

serTlce,  entitled  to ii.  661 

Bi9f  ,  insneotori  of,  l^c i.  100,  114,  115 

their  duties,  Ac i.  666.  826 

JSIiBiue^fX^c,  jttTcnlle  convtcts  to  be  sent 

to... J,    701 

AnMCs,  bmody,  conviction  of  lessee  for,  to 

foixeit  lease..... „  jm 

Himsoir,  <%  o/,  "•  ^«* 

oUermm  of,  their  powers  as  judges  of  may- 
^  *<»«rti „  2jf7,  219 


HDDsoir,  oi^  qf,  tUdtrmim  rf^ 

as  judges  ot  oyer  and  tenu 

clerk  i^  how  to  be  appointed 


oyer  and  tenuncr it, 

to  be  appointed,  &c ...  I.  97, 

duty  tmder  tax  Jaw  .••.. ••....  i. 

aOUn  of  sUtcs  and  heading.. .  i.  99^114^ 

e/ectum*  in.. «. i. 

[See  alio  y<^  xiz.  act  of  1829:] 

./0TV  in,  protected i. 

Acain  of,  its  pfesemdion i. 

Aea;(A<#«er,  to  be  appointed  for i. 

how  and  for  what  term i.  114^ 

his  powers  and  duties i. 


418 

ll9 


in9P^€U>r  of  damaged  goodaJn,  wInm  to  be 

aj^intedandnow...... i. 

oflumber i.  99,  114, 

jurors  firom,  how  to  be  returned n. 

ji[iisfioe« in, their muiber, Jfce u  9i, 

puUeta*  eowrt n.  *^ 


4» 
108 

lis 

418 


116 
48 
187 


rSee  also  tcL  ru.] 
^licenses  for  Teadn 


foffery  Hcmsff^  ueenses  nr  Temnag i. 

wyr,  may  sit  in  oyer  and  terminer.  ..>  n. 

his  powers  under  heahh  law... i. 

may  grant  fotterylieeaees i. 

aiarstorof;howappeiBted,Jte i.  97, 

moyor't  cD«r<  in , n. 

ovcrsMTiofpoorfhowtoaaaoant i. 

reeenbroC;  powen«id« health  kw.:..  %. 
tcMof  atofMCf  in i. 

AidMmrivtr^nafigBtioaoraloam boats...  i. 
rBeefllsamBsals.J 

▼esadsnangattqgto  show  liAta i. 

[Extended  to  ImMmmt  of  New^TiMk,  aaa 
▼oLm.«itafiaSl] 

.  cbetruetioBaiAchauMlc^pninbBtad..  i. 

Bkifoutof  dmanel l 

ib.ataadbeh)wNew-Yoik i. 


40 

8» 
KV 
80 


(SeeJPIsftcnes.] 


I. 


6n 


14 
147 
147 


7« 
18 


80 
4U 

M 


AaidM  tostfM  and  ton  defined i. 

JEfiailiRgfon,  deetonoftodMWBetnmtaaa*  i. 

HUSBAXD  AKD  Wirc, 

manriage  ind  the  soleBsniadieti  theaMfft. 

dirorees  on  the  ground  of  BullitT n. 

diTorees  total,  for  adulterf ti.  144» 

sepantioasorlindteddivofeee..  n.  148L 
[See  JMonrioge  md  iNoorce.] 

euatody  of  children,  where  one  of  the  par- 

ties  has  joined  OudEers n. 

ftatioiuf  hokUnc  orer  wife's  lands i. 

letters  of  admmistntiontOb  in  her  rigiit  u. 

refusing  to  defend  for  wifeS  IsomI n. 

losing  her  fauid  by  defoidt .'. u. 

hokUngland  in  wife's  ri^t,  sunrbe  a  jw- 
ror. : 'n. 

to  haye  personal  estate  of  hia  dmnaaicd 
wife. BL  78^ 

^l5H'."9**'»^^"^ ^ «• 

16^  Ixymg  sMMuate,  when  entitled  to  eisto- 

dyorehiUra n.  ld& 

dower  ei  wiM i 

deeds  by,  during eoTcrture i. 

wife  cannot  dewae ..;... n. 

I*werste i.  7SS,  738,  78S, 

letters  testamentary  to n.  9Bl 

adasinistiatiaaofhereatiie » 

\  IDIOTS,  i.cx^nos,  ahs  pxuoira  ar  vaaouxA 

Bank, 

cannot  alien  land 1.71s 

nor  devise ... » jf,  §8 

chancellor  to  have  costody  of,  mA  of  tkmr 

estates ^ i^ 

committees  of.  to  file  inventory,  8to! . '  n. 
application  ibr  leaaa^  sale,  ice.  af  imI 

estato  of. n.  Ol  5<flt 

proceedings theieon.. 0.-68 

sales  under  direction  of  court n.    M 

con?eyaiiceswheatobeaice«tod....  n.   M( 


1« 
748 
7SS 

m 
737 

18 
18 
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eonye^ce  when  idiot,  &c.  ia  a  mortga- 

gee IX.    66 

ipeeific  perfonuance  of  Sj^reemenU  made 

hj  lonatiei,  he ii.    65 

luBitation  of  leases  and  mortgages. . . .  u.    56 

estate* when  restored ii.    66 

how  disposed  of  on  death  of  party....  u.    66 
marriages  where  one  of  parties  is  idiot, 

4tc.'may  beannnUed xi.  142 

9qfi  keeping  and  care. tflmmtJea i.  638 

^    -  when  to  he  confined,  and  by  committeei^  i.  684 

proeeedlngs  to  eompel  «...•.... 1.636 

whenbyrektiTes i.  684 

•rerseers  of  poor  when  to  proceed  against 

reJatires :...  i.  634 

how  to  be  second  and  confined 1.684 

dnty  of  oyerseersof  poor 1.635 

and  of  county  superintendents....  i.  631,  680 

how  confined  in  jails i.*686 

and  for  what  time .^ i  €85 

powers,  &c.  of  justices i.  685 

when  tobe  sentto  New-Tork  a^om  .  i.  685 

penalbrforvielatingkw x.  685 

IttegiHmaii piTMu  ...^ i.  641,  798>  754 

ISeea^tonis] 
£ma9raliifandmBoriiii$pnuike$  how  pfo- 

Tented  and  punished i.  669 

tmfarioheu  in  taal  actions,  abolished i.  841 

AqModbicnt,  assembly  has  power  of,  &c...  i.  165 
accused  enticed  to  counsel . . . .  x.  86,  tx.    66 

.  Meccedings  on i u.  166 

Mmpued  coventmU  abolished i.  788 

imforiaHan  of  parscna  held  in  slayery,  pnihi- 

bited I.  666 

Jtaiprisoiied  da&tor, 

Ottditor  may  apply  by  petition  to  compel 

assignment  by xx.    24 

•Plication  to  whom  to  be  BOAde xx.    84 

proceedii^  upon • xx.  24  to  27 

dischanewheatobegruited ii.    26 

effect  thereof ti.    27 

assignment  and  effect  tiiereof .  ....  ii.  27,  28 
such  debtor  being  intolvnU^  may  apply 

'for discharge *•».',,,  u.  &p  84 

proceedings  thereupon xi.    29 

assignment  when  directed xi.    29 

its  tona  and  eibct ix.    80 

discharge  when  granted i x.    80 

▼oidif  by  collusion r..  ii.    85 

itseffect , xi.    80 

fttch  debtor  being  chargtd  in  espeaUioni 
may  petition  court  lor  discharge,  xx.    81 

BOticeto  creditor ix.    81 

contents  of  petition xx.    81 

proceedings  thereon ii.    82 

assignment  to  be  ordwed »....  xi.    82 

when  debtor  to  be  discharged ii.    82 

property  atQl  liable    ii.    88 

xiapts,  &c.  of  assignees xx.    88 

motor  may  be  notified  to  m>ply  ior  dis- 
charge . . .  •  • • II.    88 

consequences  of  his  omission xx.    84 

gcneial  proyisions  applicable  to  aboye  pro- 
ceedings   11.  64  to  89 

powers,  duties  and  obligations  of  assign- 
ees  II.  40  to    51 

hUfruonmetU  on  executions,  in  suits  at  law  ii*  876 

,in  suits  in  chancery xi.  188 

issued  by  justices  of  the  i>eace lu  218 

extent  or,  for  misconduct  in  nature  of  con- 
tempt   IX.  688 

extent  of,  for  misdemeanors xi.  697 

IB  solitary  cells  in  county  jails,  limited  ix.  697 
for  lifty  cases  when  courts  may  order . .  ii.  700 

effectof 11.701 

effect  o^  for  less  than  life ii.  701 

of  juyende  conyicts n.  701 

humAmaUfritptrty  doing  damage,  distnuning 

II.  619 
t^e  Dutrtttkms  inammaU  property."} 


Ineui  declared ti. 

.punishment  Of .« ii.  688 

hMOfporaUd  companies i.  389,  414»  577 

[See  CtMporoitoiis.] 

bidaOtd  wprentices,  &&....  i.  621,  6B1,  u.  168 
[Bee  AppretUictB  and  %ervimiM.'\ 

Indiana,  annuities  to,  a  charge  on  what  fund  i.  192 

certain  purchases  from,  yoid 1/719 

sales,  &c.  by,  prohibited i.  719 

heirs  of  certain  j  may  conyey,  Ac •  i.  720 

improycmeats  to  be  paid  for t.  720 

cnmes  committed  by,  jurisdiction  oyer  ii.'6B7 
[See  Srotheriown,    Oneida  and  AKooJb* 

bndge  Indian$,  and  see  abo  toL  lu.] 

Jiuium  com,  standard  weight  of. t.  611 

£idtmi  wouMByChfldren  oC  how  hoaad  by  in- 
denture  II.  U5 

MMawnf .  accusations  for  crime  when  to  lia 

made  by • i«    98 

in  what  couru  to  be  found 11*805,  209 

on  charge  for  kidnapping n.  664 

forselliiM^  colored  persons  IddiMnped.  n.  665 
for  sendmg,  &c.  chnlfengea  to  dad,  oit  ef 

the  state » u.  687 

for  bigamy  or  polygan^ n  668 

steaKng  property  in   another  state  and 

bringing  hare* ..,..,.,. ,,,  n.  698 

for  offenee  consistiiig  of  diffmnt  degraeo, 

conrictieB  en ^....  b.  702 

charging  intent  to  deiiand  in ix.  708 

for  marrying  in  ialse  character,  on  whose 

complamt  to  be  found  *. i».  676 

how  to  be  foundand  certified n.  728 

within  what  tiam  after  oflbnce n.  728 

howprsaantcd:  aot4obe public u.  728 

penalty  for  disclosing  ..' A.  726 

when  superseded  1^  secoBd  iadictmeat 

*•••••••••. •^ M-  T» 

rcBue o^ againstseoeiretB  of  stotai pro- 

,^P«f*y  •  u.  728 

lb.  for  offences  on  board  yeeaels ii.  727 

ib.  for  olfenoea  en  boundary  of  eoinity  n.  727 
stealin^property of seVenJ partners.,  ti.  727 
wound  m  one  cBunty,  death  u  anoCber  ii.  727 

venue  in,  aninst  accessaries ii.  727 

counts  for  different  degrees  of  same  of- 
fence   II.  728 

defendants  tohaye  copies  of ix.  728 

certain  omissions  not  to  affect  them  .«  ii.  728 
entering noUeprosequi upon n.  728 

must  be  by  leave  of  the  court ii.  728 

anraigning  defendant  on u.  780 

P*««ngto 11.788,781 

in  what  courts  triable n.  205,  209 

ccrtun  indictments  may  be  sent  from  oyer 

and  terminertoseneral  sessions  u.Sf05,  209 
general  sessions  to  aead  such  as  are  not 

triable  in  it  to  oyer  and  tenninetr. . .  'ii.  209 
remoyal  of,  before  trial  from  general  ses- 

rions 11.  751 

proceedings  to  obtain  order,  8ec ii.  782 

recognizance,  serying  order,  See ii.  782 

certiorari  to  sessions  abolished ti.  782 

in  oyer  and  terminer,  remoyal  of  by  eerUo- 

if^ari II.  782 

recognisance,  proceedings,  &c. .  u,  782,  783 

tobetriodatdrcuits :...  it.  788 

or  may  be  remanded  to  oyer  and  terminor, 

&fc « n.742 

Indigmtptnom 1.618 

[See  J^wr.} 
Jndtutry,  hoases  o(  exempt  from  tazaiioii.  t.  888 
b^amoua  erimt,  persons  conyicted  of,  not  al- 
lowed to  yote  unless  pardoned i.  127 

challenge  therefor i.  135 

conyicts  howpunished  for yoting .'  t.  135 

definition  of  term,  as  used  in  sUtutes.  11.  702 
tyaney  of  heir,  not  to  suspend  remedy  on  jndg^ 

ment  amdiMt  deceased  person u. 

[See  LimtaHon  ofttuU,  ^c] 
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castody  of. 


Uk  in  of  iwftdw  ODO  Tom. 
'  II-  M<  l«l»  100 


•••••«• 


gBortitinhinof 

[See  CTuoferfuBM.] 
ctBBOt  kold  offieesfP. 


.  t.  TiS,  11.  ISO 


I.  116 

ionandicttleaMBtof i.  6121 

u7l9 

u. 

M  if  oror  16  and  18,  Ml/ Mko  wills  of 

poiaoMlciUte.. u. 

tmmrf  Irir  ■^ijinittfif ftr u.   75 

ofttoofoof  14  Mdl7Butyooalnctao» 


IL 

i^,  oador  tbe  «to  of  eonocaL 

w..»0Mlkrw4i»MlT«d II.  142 

whm  nd  k0W  hemad  to  lypgpiitiroiliip  or 
jonrioo n.  151 

aot  lo  ^  pr^]a4lkod  bj  oollBtiTO  reoov** 

lyofdpwor I-  74S 

loiioioito^  Aowp«i4.fco XI.    91 

•w  ^,  lorlcfliciet  or  ihare il  n5 

conffulmmt  of  ettote»  bookf,  Ite... .  ii.  6B1 
koUi^g  Ittdi  IB  tnutv  lunr  coiapcUed  to 

^ooiAe  MtionMQ*  by*  wbni  aad  how 

|f^oftat^f»(^,  wliMlo'lMtoid/jte...  n.  194 

•ppucotioii  thorofbr n.  194 

.  .   pfoeeodiitfpit^onoB....'. u.  194,  195 

mitboriHw  to  uintMA  iviti u*  445 

ib.  in  jofticoa'  eoorti n.  2B8 

MKtfti^iMlfiir.bowappoi&tod ii.  446 

ib.injiifticot*ooiurts ii.  282 

liable  for  ooftt u.  03;  446 

•iriMn  bond  to  be  fiTOn  by . . .  ii.  446 

dflfeadantt,  guardians  ad  Juem  for. ...  ii.  416 

cxteoftofliabiiityiuroofti...  u.  447 

'A/«0MjilMM,intoi«MrsowithngalatocU  i.  486 

jypi'wwi  m natBw  of ftf wmnm^  • ,  a»'8SL 

:[8oo  ^iio  toarroNlo.] 

to  Micwmii  iwoBoiiti  foiinitod n.  566 

MoWtanteof  £oilMt^  oonnuio^  4to.  i.  87  to  92 

righliof I.    92 

haxmcru^n  flnom  Cbaneenr  not  to  isaoo  tUl 

bOl  be  filed n.  179 

to  reatnin  judgment  debtor  from  diapoe- 

Ing  of  hii  property xr.  178 

to  restrain  uatupatioA  of  corporate  pow^ 

on It.  462 

4o  reatrun  allenatioDf  of  property  by  eor- 

pontiona ii.  468 

to reatraininsolrent corporations.....  n.  464 
•gAimt  banking  ineorporations  under  aot 

of  1899,  tSee  vd.  ni.] 

io  itay  proeudmgt  at  law ..     ix.  188 

eilwBt  o^  as  to  statute  of  limitations  . .  xi.  299 

^.  aa  to  lien  of  judgment xx.  360 

Mmkolder,  jostioe  of  peace  becomlDg^  not  to 
aet.... IX.  228 

Inns  AiTD  TATEKMs,  gaming  in,  prohibited  .  x.  661 
licenses  to  keep,  when  gnuitcd,  4bc.. .  x.  678 

fee  therefor i.  078 

form  and  effect  of x.  679 

ikMjMT  (/,  his  qoalifieations x.  679 

mmd  to  be  executed  by  him '. .  x.  679 

to  provide  and  keep  certain  artides...  i.  679 

penalty  for  neglect ,....  x.  679 

to  keep  np  a  sign i.  679 

penalty  for  ne^ect i.  679 

when  not  to  trust i.  680 

not  to  sen  liquor  to  minors,  Ac x.  681 

not  to  recoiTe  property  from  them x.  681 

lieenso  to,  when  and  bow  rerdud  y.  6SK  682 
[See  Excise.} 

iiifiMifi  by  ootoners tx.4P42 

^^^  [See  Coronen.} 

m^[idr$p  writ  of,  in  ceitain  actions  on  bail 

t        .    .  ^^^ M.  358 

iafepleirfai ,,.582 


to 

the  state 
also  for  lands  triken  by  United 
[See  flui  (fvocf  ~ 

eowts  of. 

eneeof 


^1 

.  I. 


a. 


nets  done  by,  not  pwiishaWe  ....  : 

can  not  be  tneds  while  so n.  fBT,  OT 

norpanUied n- 

repnefo  of,  under  sentenee  of  dimfh. 
[Soe  idiols,  Innnlica^  ^  J 
ImoLTniT  nnvron, 

wmj  up^fWiihtw^^bkiB  of  hfo 

tors,  for  his  dIschaiSB n.    Ii 

•n^iesCita  to  whom  made  ....  n.  17,  Sl»  V 
who  maybe  petitiottis^  ereditecn. .  n.  Ifi,  M 


aAhrritofpetitiening  creditotv...  it.  K,  V 

insohrenf s  aehednle  imd  afidnrit n.    II 

order  to  show  cnaso n.   B 

tiate  and  plaee  of  showing  cause n.    V 

notioo  of  pubtkn tion n.    18 

feoforpruting n.  M 

hemuff II.  18,  Sr 

demaaa of juiy. ......•••••••  n.  IB^V 

proccedfaigs  befaie n.    19 

nttendance  of  witnesses n.   87 

examination  dfrnsoireat^swifo..,.  11.1^9 

exaaslnation  of  inaohrsnt is.   21 

when  payment  or  soeufity  req[«ired  fraut 

him n.   21 

when  deboiffod  from  disohnms n.  21 

aasignmentandeieottheffsoff..  n.  90|,n,98 
prooeediags  whetn  nsaignoa   nefhnoa  to 

certify xx.  86^  9 

disohaix«andits«Ael..:.  ii.  Si,aa;fB,« 

dliacham  when  Toid u.  88^  81 

proeeedmgs  if  insd^ent  be  arrested.  •  xi.   88 
applying  without  his  eradiion,  to  camm* 

roie  MS  iMTson  from  imprisosiincnt*  n.  28 
petition  to  whom  presentea....  ii.  2B^M»a5 
usdyents  schednle  and  afidaTxt. . . .  •  n.  28 
cmder ;  notice  and  proceedinga  ....  a  29,  87 
assignment  and  its  effect......  ii.  9,  tl^  88 

dIseharM  and  ita  efl^t xx.  80^  IB;  9 

proeeedingB  if  insolrent  arrested a.    8S 

concealment  of  estate,  books>  8te is.  681 

Jhaolvenf  noljces,  fee  for  printing ii.  6ti 

JhspeeKon  of  salt x.  261,20 

of  flour  and  meal i.  888 

ofbeef andpotk i.  5fl 

of  pot  and  pearl  ashes i,  516 

offish I. 

of  fish  or  lircr  oil i. 

oflnmber » i. 

of  stuTes  and  heading i. 

of  flax-seed. .•  i.  __ 

ofsole-loatber ^..  x.  561 

ofhops 1.  90 

of  distilled  spiriU i.  987 

ofleaf  tobacco i. 

general  provisions  conoeniiag  inspection 

of  produce ..•••  i. 

of  unslaked  lime  in  Greene  oounty, 

[See  act  of  1829,  vol.  xxx.] 
of  wood  and  timber  in  certain  oonnties, 
.     [See  act  of  1829.  roi  ui.j 
Mtpeciar$  of  flour  and  meal,  how  appoxntod, 

^&c x.99,114, 

their  duties,  8cc x.  S86, 88V 

ib.  beef  and  podc i.  99,  U4»  641,  679 

;b.  ashes x.  98|,114»MB,539 

j^-  jwh X.  99, 114, 651.  6I» 

ib.  lumber i.  99, 114, 666,  SM 

lb.  sUyes  and  heading,  i.  99, 114«  668, 638 

ib.  sole-leather x.  99,114,564.578 

ib.  flax-seed x.  99, 114, 56i2,  S8 

ib.  tobacco i.  IQU;,  U4»5e8^6l8 
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AlMMCfOfVy 

lb.  oO. f.  100,114, 651  (^ 

.     ib.  diftmedtpiriU....  i.  10(^  114, 507, ff70 

lb.  hm I.  100,114,660,970 

of  imsUEed  lime  in  Ghneene  eoonty,  [See 

Tol  in.  act  of  1889.1 
of  wood  and  timber  in  eertatn  coontiecy 

[6m^  in.  act  cf  1829.1 
ef  eleetiMmrr;>...  t.  129,  181  to  188,  160 

ofcoaBt/^riMBs II.  787 

of  atate  jnnioiifl ii.  7C9 

of  turnpikes i.  666 

[See  TPumpike§J} 

of  eommoK  achoola i.  840,  86^,  475 

hitwranee  of  lottery  tieketi  proliihited i.  097 

bylbrei^aafooiitiotiaaBa  compaidea  pro- 

hibiCed: i.  714 

(Kzteodcd  by  act  of  1821^  to  marine  inaii- 
meek.    See  roi  ni.] 

by  Mfoeiations  in  otber  atatea i.  714, 716 

Moil  to  d^frmad^  refpecting  whom  it  may 

be  ebai|;ed n.  708 

Ji|<irnaij»oliceoftheBtate i.  612 

JWeffe<ef'eatate8,adaumatrBtionof..  ii.  73to80 
[See  AirnktUtnUion,  AimMtiraiorf  fc] 

dittribvtion  of u.95to96 

Vi9t  DUirilnUhn.} 

tbiirrealeftatef  bowtodeaeend i.  760 

[See /^eacoit] 

Silerm<nleoi;at7perecat i.  771 

piahiUdon  agabiat  taking  flMre i.  778 

gmteT'interBct maybe reeefwad Wek. .  i.  773 

wbanbyeAeenofpeork.. b  772 

oeoinMtaliBr  greater  rates  void.... i.  772 

netotiahle  inatwniente  ^^eneaeepted..  i.  772 

bflbof  diaeoreiyj^W ^ «•  1^772 

ra]ee«nt»eanMtati«nef  inlenit i.  778 

Eee  Time,  totmrntalion  ef.} 
eoIieetedonjaAgmenta n.  884 

toioiib.  and  on  $U$U  htmft  {flee  toL  m. 
aetaofiav.) 
A8«ifar».onatate  lands i. 


Inrxirronr  of  estate  of  <ieaii|>ertoiu.  n.  81  to  88 

hoirflffeTidettce n.  449 

of  estate  of  disoA^oit ii.  17,28,81 

imipiimriijfj  settijig  jndginents  aside  for. .  it.  869 
lb-  'a&erifiB'  sales,  wnen  not  to. vitiate.  ,ii.  869 

ib  in  surrogates' sales ii.  110 

AaiUL  meaning  of.  In  certain  remainders.,  i.  724 

feigned n.  68,66^102,145 

'   [See  Finked  ttti«.] 

WnaeOf  inspector  of  sole-leatbcr  in. i.    99 

now  appointed,  &c i.  114,116 

<<  inspector  or  bops  in ••....  i.  100 

bow  i^pointed,  &c i.  114, 116 

J  AILS  in  eowtiea i.  880,11,428,4^754 

when  jaila  of  contignoiis  oonnties  to  be  used, 

fte II.  428,  766 

remofil  of  prisoners  to  different  jaib  in 

sameoonnty ix.  480,766 

ibu  in  case  of  fire ii.  480,756 

ib.  incase  of  pestilence ii.  480, 756 

liliysieimis  to,  to  be  a|>poiiited,  Ac n.  431 

liquor  not  to  be  sold  lu ii.  481, 774 

nor  used  witboiit  permit ti.  481, 776 

/t6<rtfe»of II.  482 

wboeMitledto n.  438 

bond  to  be  executed ii.  438,  434 

for  wbom  held ii.  434 

prisoner  when  re-committed .  .^ ii.  484 

sureties  may  surrendMr  him ii.  481 

escepes  from,  and  suits  for  ... .  ii.  484  to  43S 
used  for  United  States ii.  448, 773 

Jailen i.  880,  ii.  428, 75-1, 767, 773 

[See  Sheriff^.} 
Jamaiea,  powers  of  electors  of,  as  to  certain 

'  monies i.  362 

January f  Gni  of,  discharging  fire-arms  on.  i.  660 


/iSlfcrson,  ODimljy  ^ 

to  be  in  fifth  senate  district i.   84 

Mid  in  twentieth  congress  district i.    86 

to  hsre  three  naembers  of  asseinMy i.  V& 

supenrisors  of,  when  and  where  to  meet*  i.  886 

their  powers  as  to  wfAwttt,  Set i.  706 

inspector  of  sole  leather  in i.  69,  ll^  116 

his  powers, &e i:..««..»k...i  i«  664 

inspector  of  fish  in.... i:  lOQL  114, 115 

fi^  in,  how  inspected i.  m  to  664 

/oor,  inspector  or  beef  IdMed  for. .  i.  99, 114, 115 

mamages  among tt.  141 

•ftwit  defrtort,  to  this  state ;  r.  174,181 

proceedings  against n.  flf77 

lb.  in  justices*  courts n.  217,261 

JbtnttoM»tt,whototakeas 1.727 

remedies  by  and  against /.  i.  760 

ejectment  uf  one  agidnst  other •  n.  806 

partition  between n,  817 

[See  JPortiMon.] 

committing  waste  liable  to  atftica n.  884 

JMfttttre,'when  to  bar  dower i.  741 

-and  dewer,  election  between  n.  743t^742 

.when  barred x  7A 

JbtonaZr  of  senate  and  assembler. ..........  t.  168 

pay  of  clerks  for  indenng.. ......  i.  168 

pnntingof... ..«....••  i.  188 

distribution  of. i.  167 

Attrmymsn,  certain  agreements,  Jte.  with,  in 

leatmint  of  trade,  Toi4.«..k n.  160 

AidgtrodvocaU^mena *,  191, 192^206 

^ni^csnottositoract  in  certain  cases...  n.  2n^ 

not  to  practise  in  their  own  eovrts 11.275 

not  to  naye  n  partoer  practaalng  in  their  own 

courts.... , II.  275 

when  not  to  take  fees  ..,•.•.•••....•••  u.  225 
[See  the  sereral  courts  treated  of  In  this  Index.] 

ifmOMmm  in  ostmimI  ewfjanf, 

aeUiagasidbferlRMlMity n.  889 

hmd  and  chattels  nsl,boahdby,.,«..  11.889 

from  what  tias«..« n.  869 

lien  when  to  cease •.,  ii. 

af^nnat  dead  poncBt  ..••.••*..••••.  •  ii. 

aigninft  record. .•••# ••  u. 

by  comiMsion,  how  entered.  •.......•  II. 

frauds  in,  how  leUeyed  against , u.  174 

docketing  of n. '860,861 

Ibnn  of  docket,  l^c ii.  861,868 

ib.  when  for  taxes  adyanced  ...,,.«..  u.  861 
such  judgmente  to  haye  preference ....  t.  411 
transcripte  of  dockets  to  other  derks.  n.  868 

cancelling  of  dockets ii.  868 

certificate  thereof  to  other  cleiks..,..  i,  868 
in  particular  eattt, 
when  confessed  by  sheriff  broog|it  f^  on 

attachment '. n. 

in  cases  of  set-oiOb ....11.854, 

on  assesament  of  damages • .  nu  .81^ 

in  suite  on  bail  bonds ......••••  u.  806 

against  joint  debtors n.  877 

on  bonds  for  performance  of  corenants  u.  11^ 

179 

on  reports  of  referees n. 

in  actions  of  account i  n. 

againit  executors,  &c.  effect  of,  on  real 

estete  of  deceased u.  449 

against  executors,  &c.  hot  appoiring,  ef- 

feet  of n.  448 

on  award  of  arbitrators,  form  and  effect 

of n.  548 

in  ejccfenent ii.  806to811 

in  proceedings  to  compel  determination  of 

claims  to  land n.  818, 814 

in  partition n.  821, 

in  nmsanee : ,,'  n. 

intoosto 11.    __ 

in  all  suits  relating  to  land ii.  842,  848 

in  justices'  courts n.  245 

ib.  by  confession ii.  246,  246- 

to  be  in  doUars  and  cents,  &e i.  612 
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JtrD«si»irrt, 
proMcdinn  in  equity  (o  obtain  latiifiietion 
of,  ontof interaat under contncts ....  i.  744 

ib.  o«t  of  otlMT  propcity ii.  173,  174 

liffihatloB  of  netiOni  upon ii.  296 

preramption  of  pnymont  of ii.  901 

oonCdbutmi  between  ownen  of  lindt  inb- 

jeetto u.  S75 

•etn f aeku to mnrt.,,,, ii.  ff76 

new  netion  on  arrest  or  rerereal  of. . .  ii.  SB8 
reetitntioB  of  land  on  rerenal  of  ....  ii.  839 

on  eonvietumB  for  offeneea ii.  788 

leoord  of,  to  be  made  up  by  dUtrict  at- 
torney  u.  738 

wben^efandant  may  mnke  up. ..... .  n.  788 

to  be  partienlarly  entered  in  minutea.  ii.  788 

court  to  inapeet ii.  788 

diatriet  attorney  to  fttmidi  itatement.  ii  .788 
tnnseripts  sent  to  aecretary  of  itate. .  n.  78S 
to  be  iQed;  bow  for  eridenee. .  n.  788,  789 
«opy  of  minutes,  Ac.  eyidence  of  convio* 

tmns II.  789 

copies  to  be  Aimished  sheriff.. it.  789 

MUtial  affieerg^  i^pointed  by  gorenor  and 

senate l  106 

by  courts  of  Justice  •...  i.  107 

1^  the  local  anthorities i.  109 

,    elected  by  the  people i.  110 

giwen  and  duties  of  certain. ...  ii.  239  to  286 
eir  duties,  pririkges,  &c  i.  235^  n.  287  to  290 

Jlwgf «rt  and  sAoies 1.900 

A^  fourth  of,  dischaningof  fire  arms  on.  i.  660 
pmingtabieealcdebrationsof. i.  661 

JvnisDicTiov,  of  Oe  state i.  61,  65 

over  crimes,  of  courts  of  this  state  .....  ii.  697 
of  courts  of  New- York,  Kings,  QAeena 
and  Bicfaoiond,  [See  vol.  iii.] 

Jlcry,  tight  of  trial  by,  secucd i.    96 

issves  of  (act  in  courts  of  kwy  to  be  tried  by, 

or  by  releraes ii.  409 

certain  issues  of  fret,  in  cbanoeiy,  to  be 

tried  by., n.  145,  175 

of  part  aliens,  abolished n.  419,  784 

JuiUBS,  frandy  lists  of^  how  prepared,  Ike.  ix.  720 

provisions  respeetmg ii.  720  to  725 

[Bee  OroRM  juries.] 

tpseW,  when  ordered it.  418 

mode  of  striking,  &c ii.  418,  419 

JvBons,  who  qualified i.  721  n.  411, 412 

who  exempt i.  250,  631,  824,  278 

lists  &c.  by  town  officers ii.  411, 412 

ballots  by  county  clerk u.  412 

when  destro^^,  Blc ii.  415^  416^  417 

term  of  semcc ii.  412 

new  lists ii.  412 

lists  in  cities xi.  412,  418 

drawing:  numbv ;  notice  o^  &e.  ix.  418,  414 

number  how  increased ii.  417 

summoning  and  return  of n.  414 

certain  objections  in  respect  to  officers 
drawing  or  summoning,  remored. .  ii.  420 

copy  of  lists  to  applicants it.  414 

fines  on  jurors  lor  default ii.  415 

collection  or  remission  theseof.  ix.  433 

who  to  be  dischaiged xx.  415 

who  excused xi.  416 

from  bystanders ii.  419,  420 

not  disqualified  by  liability  to  pay  taxes  ii.  420 
nor  bv  being  entitled  to  penalty  ix.  661 
ib.  as  to  certain  ciS%s  under  militia  law  x.  817 
ib.  in  cases  in  which  counties  are  interest- 

ed; I.  38.1 

inhabitants  Ineligible  when  town  is  a  par* 

ty I.  357 

drawing  of  jury,  at  trial ii.  420,  421 

may  give  special  yenlicts xi.  421 

not  to  be  questioned ii.  421 

misconduct  of,  when  punished  by  pro- 
ceedings as  forxontempt ii.  535 

imjUBticu*  court n.  ^J2 


Ivsona,  injustUei*  tOwt, 

ontrialofappeabfi:omjustiece..  u<  28^  M 
in  criflimaf  coses, 
on  trials  of  indictments,  ■aembera  of  gnnd 

jury,  not  to  be.... n.  731 

certam  persons  not  to  be,  on  trial  for  ca^ 

«        tal  offences n.  734 

penalty  on,  for  not  attendiiig  special  aea- 

skms «.,.  • 11.716 

not  to  reciye  fees  for  such  »n»^»y^^  n.  717 
in  speeia/ coses, 
application  of  insclvent,  he.  xi.  18^  21,  86^  9 

penalty  Ibrneglecting  to  attend •  n.   37 

fines  on,  for  not  attmding  on  spedU  pr»- 

ceediiws  ......  .« ii.   87 

may  be  dSschaxged.in  such  cases,  if  they 

cannot  agrse...'. u.  AM 

ftu  q£,  at  circuits  vnd  common  pleas. .  •  n.  68 

provision  for  their  daily  p&y n.  60 

mNew^Yoik,  their  fees..... v.. n- 644 

In  mayor's  courts n.  M 

in  special  proceedings,  their  fees ... .  •  n.  644 
in  Albany  and  Schenectady,  [Sec  toL  m.] 

attempting  to  bribe ii.  421;  6Bi 

accepting  Diibe .••.  n.  6K 

attempti^  ixnproperiy  to  influence.  • .  n.  6K 
ngreemg  to  gire  reivict  for  any  pertr  n.  W 
receiring^  an^  infoixnation,  fcc.  wmout 

disdosxng  it n.  M 

drawing  for  couit,  misconduct  ia. . . .  n.  fl3 
J^lsce  to  be  speodi^  administered,  &e.«..  x.   94 

JvsTicxa  m dties •• •••  s.   99 

how  appointed,  &C. 1. 107 

local  omces.4 i.  KM 

[See  the  acTcnl  cities  in  this  Index.) 

JomcBs  qf  the  jMoes,  m  ipssws,  ninibfr  cf  i.   97 

when  and  how  elected i.  IM^  127, 194 

[By  act  of  1829  they  «« to  be  slarted  at 
town  meetings;  sceToi.  m.] 

tenure  of  ofllce i.  ill 

must  reside  in  town,  9m i. 

remoral  of,  on  chaises i. 

resignation  of i. 

tnncioloicns • i. 

classfMi  how  to  be  dHrnnined. . ..  i.  Ill,  112 

when  more  thaa  four  to  hold i.  118 

proceedings  when  number  reduced. ...  i.  IB 
lb.  when  Sected  for  unequal  terms....  i.  Ill 

Justices  o/AepeaeegentraUify 

their  oath  of  omce t.  TO 

may  hold  courts n.  2S 

liut  not  if  they  become  inidiolden. ...  n.  911 

when  not  obliged  to  act ix.  2SI 

may  issue  snbpcenas  for  sherilEi,  defies,  he 

against  irimmcooiplaint  is  made.,  i.  194 

ib.  warrants  against  canalagents, &c r.  949 

to  preside  in  town-meetings,  4tc t.  9IS 

when  to  supply  racancies  m  town  ofllccis  r.  917 

may  accept  resignations  of i.  $6 

with  snpenrtsor,  &c.  auditors  of  town  ac- 
counts  I. 

powers  and  duties  on  compUmts  for  not  ' 

working  on  highway i.  fl 

ib.  assessing  damages  on  opening  reads  i.  8B 
ib.  as  to  encroachments  by  fence  on  higb- 

way I.  fiZI 

ib.  hawkers  and  pedlen r.  619 

ib.  persons  absconding  and  leuTuig  fomi- 

-     lies  a  public  chaige i.  615 

their  authority  to  aiford  relief  to  poor  pei^ 

sons I. . . 

their  account  for  seirices  under  poor 

law t. 

their  authority  as  to  beggars,  &e i. 

their  powers  and  duties  m  respect  to  lu- 
natics   x.  684,  to  6K 

ib.  as  to  disordeiiy  persons i.  696 

ib.  as  to  bastard  and  father  and  mother 

thereof i.  641  to 

ISee  Boitardt.} 
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JofncBt  qf  Am  peace  gemraUy^ 

powwi,  Ito.  M  to  jag^n  and  shows,  i.  660 

lb.  as  to  disoiderij  pnetices i.  660,  661 

ib.  as  to  racing  of  animals i.  672 

ib.  as  to  jprafine  swearing i.  673, 676 

distorbanee  of  religioiis  meetings,  i.  674,  676 
ib.  as  to  obserrance  of  Sonday^ ...    i.  675,  676 
^kur  anthority  as  commissioners  of  ex- 
cise  1.678 

tbeirdntjas  to  wrecks i.  694 

as  to  are  in  woods x.  667 

wben  to  issoe  seank  wwnnts  for  deer 

skins,  l^c I.  701 

w^hen  to  order  dogs  to  be  killed i.  706 

powen  and  dntics  in  respect  to  bounties 

on  wolves.  &c , x.  707 

ib*  as  to  pinm  brokers i.  711 

^en  to  gn«t  search  warrants  for  goods  re- 

mored  from  demised  premises. . .  xi.  608 
power  to  pnt  landlord  in  possession  of  de- 
serted premises.... IX.  512 

to  administer  oaths  to  arbitrators  and  wit- 
nesses   XI.  541 

!•  xasae  sabp«enas  for  witnesses  before  arbi- 
trators   II.  541 

proeeedinp  by,  for  draiiung  swamps. . .  u.  54S 

their  fees,  m  special  cases •  ii.  637 

their  anthority  to  keep  the  peace xi.  704 

to  require  sureties  of  the  peace. . .  ii.  701,  705 
[See  Peace,  ntreiui  ofihe.J 

their  antnorlty  to  arrest  offenders xx.  706 

wairant  need  not  be  sealed xx.  706 

to  endorse  warrants  from  another  connty  xx.  707 
[See  Arrewta  on  criminal  €hargea7\ 

to  take  examinations  of  prisoners ti.  706 

proceedings  thereon xx.  708 

[See  Sxaminaium  ofpntcnerM  ] 

to  bind  orer  witnesses  to  testify ii.  709 

may  require  sureties  of  them xi.  709 

or  commit  them  (br  neglect n.  709 

to  oeitify  recognisances  to  court xx.  709 

also  examinntions xx.  709 

how  compelled xx.  709 

may  associate  another  justice  wiih  him.  ii.  710 

«Bs«s  in  which  they  may  let  to  bail ii.  710 

whan  and  how  to  form  courts  of  special  ses- 
sions   xx.  711 

J  See  Special  MiBMunu^  courie  0/,"^ 
^  to  pay  over  fines  collected ix.  716 

Kaole  to  suit  for  neglect. xx.  716 

to  nubpcena  witnesses  to  special  scions  11.  716 
.  anthointy  to  preserve  order  in  ciiminal  pro- 
ceedings  11.748 

their  fees  in  criminal  cases  x.  985,  886,  ix.  749 
may  sit  in  courts  of  general  sessiou....  xx.  206 

JuSTICns'  COURTS, 

jurisdiction  of xx.  225,  226 

in  what  towns  actions  to  be  brought. .  11.  226 

auits  how  commenced,  &c ix.  227 

misRSums  and  proceedings  thereon,  ix.  227,  228 

warrant  and  proceedings ix.  228,  229 

•  custody  01  defendant  on  warrant. ....  xx.  229 
tfHaeftmati  and  proceeding.....  ii.  290  to  282 

appearance  of  parties xx.  282 

next  friends  and  guardians  for  infant  mx^ 

ties IX.  232,238 

jrfcadmgs  when  to  be  had,  &c n.  238 

how  made xi.  234 

set-offs  and  proeeediiigs  thereon  xx.  234  to  286 

pleas,  &c.  of  title  to  &od xx.  2S6,  238 

bond  and  subsequent  proceedings. .  xx.  287 

cuZfounURcnto xx.  238 

^tinettee,  subponas  tor ". xi.  240 

attachment  aj^aixist xx.  211 

tine  for  refusing  to  appew,  he 11.  241 

.  proceedings  to  collect! xx.  241 

also  liable  for  damages ix.  242 

competency  of xx.  244 

their  oath xx.  844 

refusing  to  be  sworn,  may  be  committed, 
Jtc XX.  274 

▼OL.  II.  IO4 


JueHcea*  caurUt 

proceediaga  when  justice  a  witness  xx. 

triait  when  by  justice u. 

when  by  jury xx. 

venire  for,  &c u.  242, 

fineonjaronindeianlt ix. 

verdict 11. 

jury  when  dischaxged  and  new  venire  u. 
judgments  and  filiiig  transcripts  thereof .  u. 

by  opyession 11. 

requisites  of 11.  245, 

affidavit  when  required 11.  245^ 

when  void xx. 

staying  proceedings  on,  &e. . ., u. 

of  nan  eitU xx. 

foe  defendant xi. 

atftdnst  joint  Mtore , ix. 

other  prryvisions  as  to  judgments xx. 

comU XX 

traneaript  of  judgment,  filing  of,  &c  xx.  247, 
judgment  thereupon  becomes  a  lien  on  real 

estate n. 

certain  jud^ents  may  be  revived ....  ix. 

execwtitms  to  issue. n. 

within  what  time n.  249, 

form  of XI.  849, 

stayed  by  bond  to  pay  debt 11.  280L 

ortopaybyinstalinents.. 11.  260^ 

against  lout  debtors xx. 

form  Wf  when  for  certain  penalties. . .  ix. 

date  and  return  of xi. 

renewal  of xx. 

further  execution u. 

duty  of  constable  on  execution 11. 

sale;  notice;  return n. 

eonstaUe  not  to  boy  at  mJo xi. 

defendant  when  to  be  im|wiscned 11. 

discharge  of ix.  262; 

feaoales  not  to  be  imprisoned xi. 

remedy  for  not  returning ir. 

not  to  be  acted  under  alter  return  day  it. 

exception xi. 

remedy  for  money  collected  by  constable 

and  not  paid  over i.  346;  11. 

when  to  be  issued  by  county  ckrk. ...  xi. 

form  and  effect  thereof xx. 

return  how  enforced ix. 

property  exempt  from  execution ix. 

what  causes  may  be  removed  to  common 

pleas  by  ecroorori 11. 

certiorari  how  obtained 11.  255, 

service  and  return  thereof. .  xi.  266,  271, 

proceedings  thereon 11. 

appeah  to  coxnmon  pleas 11.  268;  271, 

[See  Jppeaiz^'l 
/set  of  officers,  witnesses,  jurors,  u.  264  to 
general  promnone, 
application  of  general  statute  to  certain 

special  courts xx. 

process u. 

constables  taking  rewards 11. 

justices  and  constables  buying  securities, 
&c. n. 

defence  founded  thereon 11. 

proceedings  on  snch  defence 11. 

books  to  be  kept  by  justices xi. 

entries  theroin ix.  268; 

book  when  evidence 11. 

transcripts  when  evidence xx.  269, 

other  |)roof  of  proceedings 11. 

afiklavits xx. 

filing  papers 11. 

indexes  to  docket  books u. 

depositing  papers  with  town  cleik. . .  ix. 

certificate  in  book 11. 

justice  dyiitg.  Ice.  town  clerk  to  demand 

papers,l^c. xi. 

deliveiy  how  compelled 11. 

entries  how  hr  evidence ii- 

powers  of  justices  wiien  term  of  office  has 

expired,  ke ,  xx.  271> 


246 
242 
242 
243 
215 
244 
245 
245 
245 
246 
246 
246 
246 
246 
246 
247 
247 
247 
248 

2flr 


24S 
268 
251 
251 
251 
251 
261 
261 
851 


258 
8S2 

252 


254 
254 
254 
254 
254 

256 
266 
272 
287 
272 


267 
267 
267 

267 

267 
268 


209 

270 
270 
570 
270 
270 
270 
270 

2n 

tn 

271 
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Jastie«f  BcgUcting  to  pay  ow  wumej,  a 

miwUrmiiaiiOf u. 

Jattiec  dylagv  &o.  i^peali  how  Mrv»d  aad 

letaned ii.  271«  272 

ib.  certiorari* n.  271,  272 

aetJoB  on  jodgncnt  baftm  s«ch  jutico  n.  272 

rctonibyjutieof  ootofeoonty ii.  272 

renaoyal  of  eonatable  for  not  paying  orar 

money ii.  272,  272 

ezecation  of  praceas  by  prirate  penoa  ii.  272 
CM  ea  of  ernuaal  eonteapt,  in  whicb  Ju- 

taeea  aoay  naaicb n.  273 

pioeeedingt,  ke u.  872^  274 

,ht$tUu  qftkimmiiucouriqfNem'YoHt  x.  97, 107 

powen  oil  in  oeitaJa  cases xi.  510, 612 

[See  JVM>-ror«J 

JMkmt^Aenirmeeomt  x.  W,  106,  n.  196, 279 

[Bee  aiiprem€  eouri.} 

eommbsioBen  to  perfonn  ceitain  daties 

of. I.  96,  lOTp  n.  2BD 

Avsntis  eonoicto,  to  be  seat  to  boose  of  KHige 

iaNewYork xi.  701 

[See  also  toL  ixx.] 

KEEINE,towno(lieesofooUeetQria 1.422 

Xidiuippmgamlkir,  defiaed*  he i .  •  u.  684 

iriMietried xi.  664 

coBscat, wbeaiiotdele&ee... t  n.  664 

aoeestary  after  the  laet  ia n.  665 

i{t//m^otoflMm6<ia|r»  when  milder ix.  667 

when  juftifiable  homicide , u.  680 

whea  excasable  homicide »  xx.  660,  661 

when  Biaailaaghter  ia  the  first  decree. .  ix.  661 
whea  manslangfrter  in  the  second  degree  n.  661 

when  ia  the  third  degree xx.  661,662 

when  manahra^ter  ia  the  fourth  deme  ii.  662 
ia  heat  of  pasiion,  ia  emel  aunmer,  sc.  ii.  661 

in  pastioB,  by  daaf^erons  weapoa xx.  661 

by  mil ehtcTons  aamud xx.  662 

by  banting,  l^e.  boiler  of  steam  boat. .  •  xx.  662 
by  physician  while  intoxicated  admiaistei^ 

iagmediciae,  kc n.  662 

£tfig«,  eaimte  o/,  , 

to  be  in  arst  senate  district x.    84 

Md  in  the  second  congress  district. . . .  i.    86 

to  elect  one  member  of  assembly x.  161 

aopeiTisoiBof,wlieBaadwheretoxBeet  x.  866 

wreck  laasters  ia x.  100 

overseers  of  highways  ia x.  960 

measurers  ia x.  962 

heaped  measure  and  load  ia i.  611 

taxes  in , x.  421 

beef  and  pork  ia i.  513 

fi«hin I.  652 

quails  aad  partridges  ia x.  702 

(Bee  vol.  ixi.  act  of  1829,  &c.] 
nigt^ttfy,  anpreme  eonrt  coamiissioaer  ia  x.    96 
.fiiAg8ton,OTerseerofbridgetobechoseB..  x.  861 

LAKES  and  rtvcrt,  nayigatioa  of x.  668 

iMneasterian  sdtooU i.  464 

Im  f\ctyette,  town  of,  may  choose  trustees. .  x.  862 

Lakd,  liable  to  taxatloa i.  887 

whereto  be  taxed x.  889 

tenure  qf, x.  718 

peraoBs  capable  of  holding  and  conyeying, 

&c X.  719 

estates  in,  [See  Estatet.] x.  721 

alienation  thereof. *  x.  798,  748 

title  to,  b^  descent x.  700 

by  special  proyiaiona  of  law xx.      1 

by  aeviae xr.  66, 67 

by  judicial  aales xi.  183,867,969 

fraudulent  conyeyances  and  oontracta  re* 

haingto XX.  184 

certain  xntereats  in,  can  not  be  cooyeyed, 

except  by  writing u.  184 

aeal  when  neceaaarr i.  788 

eontiaieta  for  lease  or  sale  thereof  to  be  ia 

Writiag,ftc II.  186 


pvrelBser  of,  how  dnrged  widi  aoliee  sf 

bfll  ia  ehaaceiy il  Vl 

beaad  byiadpacntsaaddeenm.  xt.  M^S 

whea  byjaatioca*  jailgsamis n.1B 

aetioas  fDrieooyery ot ix.M 

tiBM  of  COmSBSBC 

li^juriea  to,  Whea  iadletdUe  n,  6K»  M^ « 


coyer xLM7,ai 

[See  Fpssiasmii  tflmi.} 
hdd  by  delttdMl  m  simibIIm,  rf 

tersale « a.  8 

wheadeaertedbytMiaathgwieeaymsi  afll 
ZAMtfard  and  Isastal, 
daratfcm  of  certaia  auismw^s  k  dly  tf 

New-Yofk I.WI 

leases  for  eae  year  aad  mder,  ased  astk 

la  writiag • aJU 

bat  for  Bsoiv  thaa  cm  year  mast  Is  ii 

n.M 


ft.  as  to  ceutraata  for  Icasiag  kr 

thaa  oae  year. xx.!! 

lor  life  mast  he  aeried l» 

leases  for  asoro  thaa  three  years  taWiv* 

eoided lm 

except  ia  ccrlala  eo«Btl4a i*W 

effect  of  aew  lease,  after  suwwtdai  of  k^ 

mer •.••••;  ^^ 

liBdhuvr  wbtiy  distram  nw  ivai  sr  scrrist 

certaia lW 

distress  how  xaade turn 

landlord^  rig^  to  rent  for  oae  year,  wkn 

goods  are  sejaed  XBeseevbea tW 

how  protected,  Ito ....t.7f 

proceedings  if  tenant  deny  that  aay  nst  it  ^ 

due :. ......!.« 

penahy  on  laadlofd  chifaaiag  aiore  rest  Ah 

is  doe X.  7Htt™ 

right  of  laadlord  to  distrafa  fbroaeyeii'f 

rent  on  property  of  iaselreet »•  ' 

when  sarrogate  aaay  giro  prefbreaee  to  rat 

due It  8 

remedy  oa  leases  for  life y^ 

remedies  for  reats  depeadaat  oe  Hk  m 

aaother tjj 

ib.  ot  execaton  nd  ateinistfaton.  •  •  •  >*  ^ 
ib.  of  cnateee  aad  assignees  of  isaior.  l  W 

ib.  ofieaaeeaand  aaaigneee i-J 

ib.  of  teaaat  for  taxes  paid ^^ 

ib.  for  aaaessBsent  for  hiriiway  Ubsr. .  t  m 
when  landlord  xaay  bi^  meetmSBtte  nss* 
rer  poaaession  of  deaused  pieaiiiw  0-  * 

proceeedings  how  stayed °-^ 

lease  when  ammfled "- 

restoring  poasesaioB  to  leasee ''' 

relief  in  equity  to  leasee ^ 

summary  proeeedxiq;s  to  get  posseaaieS'  v* 

remedy  Mainrt  teaaat  for  waste. ',^ 

when  landkNd  may  dcftad  aetisaa  4^ 
teaaat ^ 

attonaients by  tenaats •  • -ri 

possesrioB  of  teaaat  whea  to  be  that  of  hs^ 

lord "• 

lessee  for  yean  may  fidsily  rseoyeriet* -0 
lease  to  beooaie  Toid  on  teoaaf a  eooficboB 

for  keeping  bawdy  hoase ^ 

tenancy  at  will  tenaiaated  by  notice. . . .  '• 

righta  of  hmdiord  after  aotice •••1* 

tenant  not  yieldfaig  poaaeaaioD  after  as  Jai 

eiyea  aotice r 

hoidiag  oyer  after  aotioe  to  qait. .  .yj^ 
tenant  to  ddiyer  dedaratieB  la  •/•••■f 

fto.  to  laadlotd f 

peaaltyforaeglect -••, 

Lmd-'iijfiei,  eeamaiaaioaeft  of,  ifbotps>::^ 
amy  reqaire  affidayxta  aad  SMiyaflBit^ 

cetha  '•  "^ 

their  ckA.V.V.V.V.V.'*.'.* "• 
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ttairgwMilBowen  tad  dstiei i.  197 

to  raperiatena  pnblic  landa i.  197 

to  diraotgnuitiQg  thereof. i.  196 

wbomay  exeeutoponrenof  bottd....  i.  196 

iMireoiiTeiied i.  198 

to  preeeribefom  of  letters  patent.....  i.  196 
■Hty  neke  compensation  for  failvre  of  title 

to  kuMb  parehaMd  of  ttote i.  198 

majr  leaie  unprored  land i.  198 

•zfietties  of,  to  bepaidQutof  treuuiy.  i.  I9S 
their  powwt  and  dntiea  in  reapeet  to  gur- 
Tegr  Md  appraiaement  of  unappropriated 

landa i.  199 

ih.  Mde  of  «na|ijpR^|iriated  lands  i.  201  to  906 
ib.  cjceention  or  fjants  therefor,  i.  202  to  206 
ft*  renovalofooevpant  from  lands  resold  i.  206 

lb.  grants  of  land  under  water i.  206 

ft.  CresMssers  on  public  lands i.  209 

ft.  Jands  belonging  to  canal  fund i.  210 

tAxnaki^^bimr^t  inspectors  of  sole  leather  in  i.    99 

liTto oil  in.  to  be  inspectod. .  ,.* i.  054 

r  for  Jkittoiy  licenses  in,  how  applied  i.  870 
!  €f  Hme,  presumption  of  pi^yment  arising 

from u.  801 

/iiorcaqr,  gland k  ii.  679 

MtH II.  690 

of  written  instrnments xi.  679 

efjottorr tickets..... ii.  679 

of  reooras,  papers,  he,  filed,  &c. .  .r.  n*  680 

nropcft J  ia  another  state ii.  696 

MjBtlfUwMOi  inspection  of. i.  009 

inspector  of,  in  New-Tork «  i.  100,  145 

lUs  duties,  &e i.  50B^  570 

jp«ear,  what>to  be.. i. 

added  day  of,  how  eonipvted i. 

M •.  I.  7^  n. 

[See  Landlord  and  tenant.} 
lAaa€  and  rehMtf  coay«jaaces  by  may  bSs 

used; 1.789 

t^uuey  mUry  and  muier^  in  ejectment  abolish* 

ed...« XI.  806 

Ltanjngj^moirt,  to  tenant  for  life i.  788 

Ltamtr^  inspection  of i.  061 

ifispootonof * X.  99,  115 

tMrdnties,&c x.  664,  570 

£Mades,  when  to  be  paid xi.    90 

^  bond  when  to  be  executed ii.    90 

ptment  how  enforced xi« 

when  Brnde  to  father. xx. 

when  to  guardiaa xi« 

whentoMxnTested xi. 

daij  of  sorrogiato  in  respect  to,  when  no 

nardiaB xx.    91 

w&n  to  be  renooiced  by  executor. . .  xi.    96 
fbcree for pajment of  ...•.••••••  xi.  96,  116 

payment  how  made u.  96^  96 

abatement  of n.  115 

•uitsfcr XI.  U4,  116 

l4faffio<Met,feeforpublxshinc n.  646 

X.qpafit  any  witness  will,  bat  oequest  to  him 

Toid XI.    60 

when  share  of  estate  to  be  sared  to  him  ix.    66 
Ltgidm,  suite  by,  against  executors  xx.  114,  460 

bond  therein ii.  114 

proceedxi^  if  minors.' xx.  115 

suite  to  berefernd,  proceedings  thereon  ii.  461 

coste  how  to  be  paid « .  xx.  461 

when  to  cue  ibr  fiother  asscte ........  n.  461 

•uite  against,  for  assete  receiTcd.  xx.  46l»  402 
reeovanr  and  coste  how  apportioned  xi.  408 

order  or  liability  for  debte xi.  468 

defence  in  suite  against  them xx.  468 

eamwrticBSi^ahMt.., tx.  868 

actions  against,  by  chUd  bom  after  making 

a  wiU.... II.  466 

j^giifarturs^apportianment  of  members  of.  x.  151 

h0w«hosea..< x.  102,  127 

iaeliaible  to  certain  offices i.  108 

UnifwlBlotes'officenineUgiMetoseatehii.  103 


00 
91 
91 
91 


LegiiUUwret 
members  of,  accepting  offices  under  United 

States I.  108 

not  to  be  appointed  by  goretnor  to  certain 

offices I.  108 

their  oath  of  office x.  119,  121 

resi^^nations  of * x.  121 

bribing  them,  &o ii.  682 

being  justices  not  obliged  to  act ..... .  xi.  22S 

pririleges  of  the  members x.  164,  286 

punishment  of. x.  164 

their  compensation i.  161 

may  take  hockg  from  state  library. ...  x.  216 

timeofmeetiiix x.  168 

powers,  &c. ofthe houses x.  153 

quorum  and  course  of  proceedings i.  168 

ng^t  of  petitioning  secured..., x.    94 

breach  of  pririlege,  when  punishable ...    x.  164 
applieants,  to,  when  to  gire  notice. . .  i.  80,  160 
[See  also  toI.  iix.  act  of  1829,  for  applica- 
tions in  relation  to  escheated  hukds.] 

contingent  expenses  of , i.  162 

enactment  of  statutes x.  166,  107 

time  when  to  take  effect i.  157 

how  published x.  107,  168,  184 

tthairman  of,  may  administer  oaths i.  168 

contested  elections i.  166 

eommission  to  take  testimony x.  168 

how  issued,  executed,  Btt x.  169,  160 

officers  of ♦.  x.  96,  108 

their  compensation x.  163 

Xi<|gw^a<ive  o^^lcers,  cUwsified x.  90 

how  chosen  or  appointed,  &c« ....... .  x.  102 

ineligihle  to  certam  offices i.  106 

Littnr§qfwimiHUiraiian xi.  71,  73 

l,B06  UmSHIHSIrWIVII.  J 

lMi€r»<ffaiiomiM 1.762,768 

fSee  .^4<toni^.] 

i;«<tersjpaiaii;formof,  &o x.  196 

scare  fiusias  to  Tacate xi.  298,  578 

Xisflers,  scoia^  wilfuUy  opening u.  696 

readily  impropenjr ii.  695 

maliciously  puhlishing  contente  of . . . .  xx.  695 
LeUer$  teatamaUary,  when  granted,  ke* .  xx.    69 

towhom XI.  69,  70,  71 

theu- form  and  eiSect ix.    80 

application  to  supersede,  he xi.    72 

[See  SxeaUors.} 
JLeiten  thrtalmmgf  sending  to  obtfm  proper- 

ty,&c XX.  678 

'ng  on  properiy,  by  officers,  witlioat-  le- 
gal process XX.  692 

Leiojs,  eountuoff 

to  be  in  fifth  senate  district i.    84 

and  in  twentieth  congress  distaict x.    80 

to  hare  one  member  of  assemUy x.  162 

•uperfisors  o^  where  and  when  to  meet  x.  868 
towns  in^  may  offer  rewards  for  destmc* 

tion  of  woItcs,  Ac ...« 1.861 

Leioislon  uhool-fimd x.  489 

ii6e2s,  rigfate  of  parties  prosecuted  for. . . .  x.    94 
actions  for,   within   what  time   to  be 

brought n.  296 

lAberpf  of  speech  and  ofthe  px««s i.    94 

LSbrary  societies,  property  qf,  exempt  ficom 

taxation i.  388 

iacorporation  of;  [See  toI.  iix.] 

Xi6rary,Sltete,  who  trustees  of t.  114 

regulations  concerning x.  216 

[additional  provisions  concerning  contin- 
tiugent  expenses  of,  see  act  of  1829,  toL 

IIXJ 

Lietnan  to  hawkers  and  pedlers .  i.  168,  169,  876 

to  lottery  ticket  renders t.  688 

to  keepers  of  taTems  and  groceries. ...  i.  678 

iLisA  of  judgmente ix.  8S9,  860 

of  decrees  in  chancery ».  182 

of  collectors'  bonds a.  846 

upon  ships  and  vessels ii.  488 

(See  Skip9  and  ve$$eh} 
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when  mad  hem  to  b«  choMn. .  i.  M»  IM,  127 

oftthofoffiM X.  119 

rM^gMtiosof 1.  120 

hit conpeaMtum i.  191 

exempt  tfom  nuUtary  doty i.  285 

wkeDtomctttginreraor 1.103 

a  eoHUniitumer  of  land-office i.  113 

a  trustee  of  state  Ubraiy i.  114 

ar^geatof  thaiuiiTertity i.  4S6 

[See  Crovcraor.] 

LufiTATiea  ef  suits  relatiagtorao/  Mtait  ii.  292 

iafii7orofpe«|ile tr.  292 

dftheurgnuitees ii.  293 

■nits  after  patents  declared  void  .....  n.  293 

pritate  saita  for  real  property n.  293 

avowries  aad  eofpuzances u.  293 

entries  on  Imd ir.  293 

rules  as  to  adverse  possession,  lut.  xx.  29S,  294 

•eare  fiicias  on  fines ix.  295 

descent  ewt xx.  293 

exceptions  for  iafiyiejr,  insanity,  &e.. .  xx.  295 

deatb  of  persens  under  disaibihty ii.  295 

demand  of  dower. . .  .\ i.  742 

claims  under  will i>  74S 

«{f  jMrsono/ ocfions xx.  296 

eeitain  aotiens  nitUn  six  years. .  n.  295,  296 

otlkers  witlkin  four xx.  296 

others  within  two xx.  296 

^Hunst  sheriffs,  4te.  for  escMes, ii.  896 

wm  cause  eC  aation  deemed  to  have  ac- 

cfued IX.  296 

pemone  anderdisaibiliCies n.  296 

suits  on  notes,  4tB.  of  eotporations. . .  n.  297 

suits  by  executors,  &e n.  297 

suits  against  persons  e«t  of  state xi.  297 

suits  hy  the  people n.  297 

for  jMno^lits  and/orJUbtrm xx.  297 

penalties  to  the  people u.  297 

wholly  or  partly  toinfonaers ii.  297 

ih.  to  pnrty  aggrieved ii.  296 

genenUprovinonB  applicable  t» 

suits  by  aliens  ;  tame  of  war n.  298 

arrest  orrevenal  oC  jud^pnent xi.  298 

defendant  dying  after  smt  brought ....  n.  298 

plaiatiff  so  dying n.  299 

suit  prevented  by  iojunction» xr.  299 

ib.  by  privilege ii.  299 

commencement  of  suits ix.  999*  80O 

timeof  existence  of  disability  k xx.  300 

two  or  more  disabilities xi.  880 

Umitatieas  by  other  statutes n.  300 

certain  suits  for  penalties  excepted. . .  ii.  800 
rwhts  of  action,  9lc  existing  before  1st  of 

J«aaar7,1880 ii.  300 

presumption  of   payment,    aiisiag  from  - 

lapse  oftime ti.  300 

fhrmer^dgmentv ii.  301 

fntuTB  ^dgmeats xi.  301 

sealed  xastruments n.  801 

time  of  commeoeittg  suits  m  t^fuUff. ...  n.  301 

cases  ef  conounent  jurisdiction xx.  801 

casesof fraud: n.  301 

all  otl^er  cases n.  301 

exce|itioos  for  disabilities  . . .  .i ii.  302 

in  jMirfocu/or  oases, 

wilU,  real  estate x.  748 

suits  under  law  against  usury i.  772 

time  of  bringing  extended  in  euits  by  and 

against  executors^  &c ix.  448 

time  of  bringing;  swre  facias.. ix.  577 

for  bringing  writs  of  error n.  594,  595 

of  appeals ii.  eu6»  611 

(See  JppeaU.1 

time  for  criminal  prosecutions ix.  726 

for  indictment  for  marrying  in  fidse  eha- 

meter xx.  676 

for  prosecutions  under  law  rdative  to  pro- 
fane swearing,  &c I.  677 

Limitid  parhiershtpt,  how  formed x.  7^ 


Jlsd  flm^lnsrahsda. 

legolations  coBocnuag i' Wl,  M 

JLtmaled  dteorets s. 

oaif  coUaUral  loomatief &." 

•leasiire,  standard  of. i.  f 

[Amended  by  act  of  1889,  m  toL  m.] 

LtgHOrs, spirilMOVs, excise,  4c i. 

inspection  of  eertaia l 

nottobesoldineourt^Mmset ii.  S 

nor  sold  or  used  in  jails  or  priaonn,  ex- 
cept, Ite XI.  -01,774 

lis  jMNocns,  in  chancery,  notice  of,  hcvir  to 

be  given  to  affect  bad ix.  174 

LUenUureJmd x.  IK 

income  how  to  be  distribnted  . ...  x.  dS6^  49 

Ziocrot/,  inspection  of. .....^....  u  SSi 

inspecton  o^  &c i.  100^  114^  llJf^  19 

theirdnties x.  56^  fiV 

Liverpool,  officers  under  salt  law  at. .  x.  288^  S 

JLsrery  qfsema  abolished. x.  7B 

JjkriHg9Um,eowU^iif,  in  ei|^ith  swiate  dj*- 

trict x.  81 

in  twenty-seventh  conmss  diotiiet. ..  x.   S 

to  have  two  members  rf  assemhly x.  IS 

supervisors  d^  when  aad  where  to  aaaet  x.  SK 

Lotmoffieen x.  M 

how  appointed,  &o x.  lift 

to^ve  Doiidfr,&c X.  Sn 

thexr  powers  and  duties a.  8nto8B 

not  eligible  to  office  of  s^erriscr x.  Sft 

suits  by  and  against-. ix.  438^  48 

X^^ons,  interest  allowed  on x.  738 

made  to  the  citixens  of  this  atate»  time  ef 
payment  extended  to>  by  act  of  10^ 
tSje  vol.  ixj.l 

IiOcalumofthe^UieoffieeMofthaataic.  i.   9S 

X<oo^pori;  drawmg  water  at ...» x.  ttl 

IiOss  o^pajMrs,  how  proved  by  octtifieate  of 
mecr > .«.  xx.  8BI 

Latteries,  wdawfiU^  prohibited.. x.  8B 

penalty  for  settmg  up,  &c.  • x.  6B 

xbb  for  planting,  he,  notices  of x.  8B 

ib.  for  selling  or  procaxingticlEeU....  x.  6K 
ib.  for  offering  for  sale  propcity  dsprad 

aatondrawing x.  6B 

ib.  such  property  forfeited x.  88S 

remedjrtopurdmsen  oftiekei i.  8V 

prizes  in,  forfeited. i.  8V 

registering  offices  prahihitod M.9B 

also  selling  chances........*.. x.  8V 

ininrjwftirlrfifn  in  iriMf  Inttaij  fiiilaiiliin  i.  8ff 

eertaia  transfers  void x.  80 

tickets  not  to  be  sold  without  lirrwat  .  i. 

licenses  by  whom  granted x. 

ib.  on  what  terms x.  GSB^ 

to  be  recorded,  ftc x. 

bonds ;  prosecution  ot^  Ite. x.  M8, 

fee  for  bcenses i. 

application  of  monies  received x. 

what  ticket4xnay  be  divided  into  ahana  x.  671 

penalty  for  selling  other  shares a.  871 

evidence  in  prosecutions x.  871 

foigeiy  of  tickets x.  671 

grand  juries  to  be  charged  as  to  Uiia  su^ 

^    .ject I.  en 

Lumber^  inspectors  of,  4tc i.  99,  114,  12D 

their  powers  and  duties ,. .  i.  56§,,  9B9 

iMnatiee x.  CSS,  n.  8S 

[See  IdioU,  IwuUiee^  ^] 

MADISON,  coimfy  </, 

in  fifth  sexmte  district i.    gi 

in  twenty-second  coolness  dactriet  ....  x.    88 
to  have  three  members  of  assemfafy  ....  x.  U8 

supervisors  of,  whea  to  meet,  &e. e.  WB 

inspector  of  sole  leather  in i.  ss^  jb 

supreme  contt  ftfunmimioT  to  be  ^»- 
pointed  for ,  g.    91 

M<r»intiif  limb  ormen^r u.  eg| 

cRttle,  maliciously , ".  u. 
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Mt^ority  of  penonf  autKorisad  by  law»  nMy 

Mt  pip&A  mMting  of  all u.  665 

Mandttmutt  wriU  of,  retoru  to  be  made  to 

fintwrlt u.  660 

pleadiogp,  trial  and  praatice  in  . .  u.  686,  667 

power  of  court  Co  fine  on ii.  687 

error  firon  certain  deciaiont  on,  in  caaee 

where  people  are  interested x.  235 

Mamlau^ter  in  the  first  degree u.  661 

in  the  second  degree xx.  661 

in  the  third  degree  ...  xi.  661,  662 

in  the  fourth  degree    ii.  662 

poniahnent  for  different  degrees,  ix.  662,  66ft 
Mam^faeturin^  eompanitSf  incorporation  of, 

for  making  aalt x.  266 

[in  other  cases  see  yol.  ixx.] 
Mnmfueturer;  what,  exempt  firom  military 

dnty I.  296 

what,  to  be  dischaiged  from  juries ....  xi,  415 

ilfi^  of  the  stale x.  162 

oftheeanala x.  218 

JMiBfM  of  towns X.  87,  182 

of  state  lands , i.  200 

of  tracts  for  assessors xi  392 

JItarbltiaumt  electors  of,  to  choose  trustees  i.  360 

Muitu  hotpUal x.  216 

f  funds  and  chaplain  of,  see  laws  of  1829 

in  vol.  XIX.] 

Marimenf  what,  exempt  from  miUtiadnty.  x.  286 

unwritten  wills  by xx.    60 

Mabbxaos,  raquiaitea  of xx.  188 

aeesofconsent    xi.  138 

WMB  ineestooaa ix.  180 

when  Toid  after  nullity  declared. .....  ix.  189 

mrij^gamy  forbidden xx.  199 

luringahsenceof  husband  or  wife. ...  xx.  189 
•Jletctofpardon  in  certain  easea  on...  ix.  189 

who  to  solemnize xx.  189 

aadhow xx.  139 

facts  to  b«  ascertained xx.  140 

entry  in  books xx.  140 

aolcmaizing  in  certain  casea  a  misdemear 

imr XI.  140 

•ertiiieatoof ....' u.  140 

filii^  of  entry  thereof. xi.  140,  141 

how  iar  evi<Mnce  •. • u*  141 

among  Qu4ifters  and  Jeiet xx   141 

efleot  oCon  prior  will xi.    61 

promisea  on  considention  d^  to  be  in 

writing u.  185 

hut  sBUtual  promisee  to  aaarry,  need  not 

be V. :. XX.  186 

dteorees  for  nulli^  of  contract. ..  xx.  142  to  144 
diaacdfing  marna|;e  for  adultery,  xx.  144L  147 

-  limited,  or  separations u.  146,  147 

marriages,  tuiMte^ti/, 
bigamy  and  polygiony,  punishment  of  xx.  687 

cases  excepted  tiram  punishaaent xx.  687 

in  what  county  indictment,  Ike  may  be 

had XI.  687 

aing^  jpersoBS  marrying    thoae  already 

mamed * xx.  688 

XBcestoous,  punishment  for ix.  688 

JtlorrMd  looNim  can  not  derise  land xx.    66 

letters  of  administration  to ii.    69 

administration  on  their  estates ix.    76 

who  deemed  inhabitants,  under  hiw  of  di- 

Torce XX.  147 

conveyanceby x.  768 

powers  to,  &c x.  732,  788,  735,  7S7 

settlements  of,  under  poor  law. .......  x.  621 

[See  Dworee,  dowtr,  4>e.] 

BliBaHALs  for  taking  eensua. x.    88 

their  duties i.  88to91 

oftUu» X.    97 

local  officers » x.  102 

how  appoioAed,  lU. x.  107 

oathof  office x.  120 

•ertain  duties  of i.  675,  ii.  889 

aetioua  on  their  bonds ir.  480 


MarshaU  refiising  to  apprehend  crimiaalay 

he XI.  684 

[See  Sheriffs.^ 

Master,  killing  of,  by  lerrant xx.  697 

iUostCTf, apprattices  and •srvonls  .......  u.  108 

[See  jSppreHUen  and  tsroonls.] 
iUciatertmc/^onccry,  how  appointed,  4(0.  x.  96, 106 

residence,  4tc x.  101,  119 

powers,  &c ix.  283»  284 

[See  CAonccry,  courl  qfi  and  see  also  toI. 
xix.aotoflS29.] 

Maykem^  minlahment  of xx.  664 

Ide^fon  of  eUuSf  how  appointed,  &o..  i.  96^  114 

local  officers^ x.  101 

oath  of  office x.  119 

their  authori^  in  soUmnization  of  marria- 
ges  IS.  189 

ib.  in  cases  of  forcible  entries  and  de- 
tainers  u.  607,  610 

ib.  in  removing  tenants ix.  512 

ib.  to  require  sureties  of  the  peace.  •  ii.  704 
ib.  in  the  arrest,  8ce.  of  offenders. . .  ix»  706 
ib.  as  to  beggars  and  vagnats.......  i.  68S 

ib.  lottery  renders  .......  i.  668,  669,  670 

ib.  profane  cursing  and  swearing  . . .  x.  67S 

ib.  proof,  Uc,  ofdeeds x.  766 

[See  also  tlie  several  cities  in  this  index.] 
iHayors  of  certain  cities  in  Europe,  may  take 

proof,  &c.  of  deeds x.  7B7 

[mr  act  of  1829,  in  vol.  ui.  the  Mayors  of 
niiladelphia  and   Baltimove  hav«  the 
like  power.] 
JMouort*  courfs,  by  whom  held.  Ice.......  u.  217 

proceedings  in xx.  219 

signing  records  and  taxim;  costs  ia...  ix.  288 
MvU  andfiowt  inapectors  oChowappoialedr 

'he X.  99,114,  086,  010 

Jliuisiirert,  in  Clinton  and  Esaex x.  868 

in  King!,  ftueens and  Bichmond. . . . . .  x.  882 

iUsaaures  slanoord,  established.  ....  x.  607,  609 

their  construction  and  distribution  x.  609,  610 
of  capacity,  aatended  br  aet  of  1829,  vol.  tu. 

JlfiBaMirc«,im/a«2^,  penalty  for  using i.  611 

ilfedicai  wkuUmm  to  require  physicians  to  be- 
come members x.  402 

charges  may  be  preferred  to,  against  mem- 
bers   X.  462 

proceedings  thereon i.  462 

powers  and  duties  as  ta  students  of  medi- 
cine    X.  468,to455 

[incorporation  of,  see  voL  xxx.] 

Msdionc,  students  of, x.  468,  404.  465 

Memb€r$  qfih«  UgitUtbtre^  apportioiimeat  o^ 

*BC X.  101 

their  pririlegos,  Blc t.  168 

their  coinpensation  . . .- i.  161 

itlee<in^«.  rettgiaua,  distnrbanee  of,  hoft  pn- 

xushed 1.974 

Merger,  expectant  estates  notdefesAed  by.  x.  725 

ikiesne  proju$,  action  ibr,^aboUsked it.  810 

how  recorered  in  qectment  u.  811,  812|  842 

liaibilitT  of  purchasers  during  suit  ....  n.  .842 

]l£M>oartu  and  tUmes,  on  hiahways.  x.  608,  025 

maliciously  injuring  or  detaeing xx.  696 

Mklitxa,  rights  of i.    02 

persons  subject  to  duty  in i.  280 

who  exempt  therefrom  i.  29SO,  278,  2S5,  286, 

S28,  324,  631 

officers  how  elected x.  286 

suits  against i.  821 

enrolment  of  persons  subject  to  duty  in  x.  291 

oxganxxation  thereof. .  < i.  294  to  296 

uniform  thereof j.  29$ 

discipline  thereof i.  296 

stair  departments x.  297 

bands  of  musicians i.  298 

parades  and  renderrous x.  299 

gnninr  tables  at,  prohibited x.  661 

courts  of  in^irj  for  trial  of  officers  i.  806, 810 
conrtft-martial  lor  same  purpose. .  1.  SW^,  810 


880 


G^JfERAL 


I. 


,810 


I. 


Mum  A, 

ff«gjlB«itel  aad  iwttelioB  coorto. 

BdMhiet  ami  £■€■ •     ^^^^ 

(Bte  rf««  virf.  nt.  act  ef  Dec.  10, 1888.} 
MlleetiM  mi i^pUMtim thoDe^.* «  i.  tl4 

ill,  of  WMHflMtaClOil VMIMT*  *•* '•  v4f 

conqMBMlkM  iftd  Ibei  or  me»beri  of 

e<jiitmiiitua^lu». I.  JW 

dMicf,  ^.  of  Ik*  adljvlMi<-g»crid L  820 

[8oe  JdpUanHenerai,^ 

of  tfio  eoMmiowtty  go—wi i-  m 

[Bee  Owiim^flr3f-f«w«rti/.]_ 
mlflkJiU  of  BOB-eoiBBU«oiied  oAoon, 
4M.peffenuiigo«H»uiterrioea  t.  88»  824 
m«eM  ireoMoM,  AppUedblo  to  nfotry  of 
theeftrwdoooBtTof  New-Toric...  i.  884 
ib.  to  int  tti  oistk  MgB4e«  of  Kew- 

ToikftatoMtilloffj >• 

ib.tothofint«Mi8MtoefUght  ertfllorr  x. 
a.  toooftofaooiM  in  AONUiy,  RoMtdber 

•mJI  aMk*AJMite«lv 4 . . .  I.  8K>, 

teen  in  Now-Yofk. .  i. 

■ifliliftiBHinil&bBOoiiatr '. 

In  Kiap  oowity,  [mo  ad  of  18»,  in  toL 

when  Bol  to  be  celled  out i.  1£ 

expoBMiof,<teiKedong«Benlfinid..  i.  W 

MtaofooMtiMOiteiirtiBgto i.m 

J||itf«bMR0,inaBoioiul7 destroying... 4...  «•  WJ 
or  embwilDBeiifta  for  topporting  ii.  096 

OMlleioMlT  Nuing ;...  "•«» 

[See  set  of  189,  in  toI.  m.  rMfoiniig  »o- 
tieetobegtrenof  tpplioatioertologi*- 
Inlvo,  fcrWTO  toeceet,  in  eertrin  w»- 

ten.] 

J|fm<fpa,oolleolorof..        «•  ;^ 

JIfiiie*,  TignietioB*  ooDoening i.  W 

eicnniliwii  nfj  fn  pntrntt ^ i-  IW 

MijrttTSJtfl,  qfthi  goipet,  exempt  from  mOitia 

eertam  property  exempt  fiom  taintion  i.  888 

nay  toleiimlse  aaanriagea n.  189 

thcar  duties  tkerenpon n.  140 

of  thdUd  8UtUt,  when  they  may  tike 

piooi;  fce.  ofdoeds x-  787 

Mbmn,  [8ee  J^teitf.] 

BiuDBMSAWoM,  pwiishmint  of  ........ .  xk-  887 

Tiolatiooa  of  slatntes,  dedaied  to  be.  •  u.  8B8 
olfccreatss,  ^^^ 

petitlarc«By xx*  JS; 

SrtortiM,  by  threatening  lettofi xi.  8B0 

•ukiagv  so.  eonYeyaaoea  to  dcih»d  evedi- 

tors «•  '•*' 

iasolToat  dditora  concealing  propeit|rft  Ac 

in  inventories ,....•.  xi.  Wl 

bvriair  lands  in  saik xt«  wl 

b;^  1^  pretended  titles ;;•"  gi 

ooBspineies xi.  wl,  wa 

ftlse  xmprisouneni  onder  pretended  process 

^f ••••.••••..••••.••..  XI.  WZ 

brying  ea  propei^  under  snob  process  xi.  8B2 
dispoosessiag  occnpont  of  lands  under  such 

process •  "'  2s 

coayoattdiag  ■lisdemeaaorsi  «c xi.  ws 

yueiaganinuLnearacoart xi.  m 

crimnial  contempts * xi«  W2 

uMlieious  trespass  on  lands xi.  098 

Hialicioas  injury  to  firuit  trees,  kc "*  ^ 

■eftsringprodnee  from  soil xi.  Wo 

carrying  away  property  serered  from  free^ 

improper^  inflttenciiig  jurors "' $S 

ib.  referees  and  nrbltntors ii.  0B8 

jaitNTs  pnaaisiag  to  give  rerdiet  for  any  pai^ 

tf ..•«...••.* <  XI. 

receiTingpapers^  &c.  without  disclosing 

same.  *..•.•*••...«•....•. "• 

partiality,  ftc.  in  drawing  jurors ix. 

voting twiceat sameeleetion ii.  094 

posting  anotiier  for  not  fighting  duel....  ii-  094 


posting  another  for  not 


repiME^  pritttad'  WmiM^  far* 'i^'iicM- 

mgdnel •- " 

Htteirats  to  piodaoenboitien 

hMoxieated  penana  adaunisli 

Jtc "- 

•dUng poison withoot label... ^.  a 

nedS^BBtly,  He.  bunting  beilsr  ^^ 

naliciou'midmbg  of 'cattle n* 

cruelty  to  aaiankto »• 

wilfoUy  epeniag  sealed  letten n. 

orr^dSttthem »• 

or  pnUisfing  their  eontcnts '•  »• 

destrayingtoirorpubliobridgBS »• 

destroying  naU-daBss,  «c.» . . .  .^.; « ••••"• 
removing  annuaaeaits  ift  bouadmiss ....  n. 

defteing  or  altering  thsaa ^ 

eutSgdewnbomidary  trees "• 

Injuring  mile-beaids,  Jfce.  .........--•  "• 

SSSSers  •ai^setinir  <•  ■*•  ««^^g| 

Sbtie  oOeers  nenle^ing  duties ..  .^^  B  OT 
ielosinglb0tof1ndictaiai«beiafftea4B-V 
disobeying  connAaad  of  ahanfs,  fte.  ts  im-  _ 

derisaStnee' 

thcriis,  &c.iefiuJBg  to 

IS  ..i ;;;.'.!!: 

to  lacerrepewonscoBBUltsdP 


W| "- 

2maMeiHp!fl«fRmi  eouii^iaas.  „.*^n. 
rileionslTanlMe.  Oec  !■  aaaaa  ef  sartUr, 


persons^ 

Muioios 

witibout  consent 
ofllcers  giunting  process  or  eerOBsan  WW- 

net  furitiTee  from  servloa •r.^'" 


punishmnri  for  last  offence, 
defendant  ^^^ 


TCr 


11.117,81 
ta*li-^ 
....  n.'8 


farii«iag  to.  or  cwr^'fiw^  aM  f^^ 

cAcera  undereJaelloislaw,  gaiitysf  li^.- 
iiegkft  or  coimpt  oaaduet "••J;* 

peraSas  guilty  of  jribery,  mwas<i^  »<^  ^ 

bni^^TWnhv  cm} wd^  •»  '^ ^ 


signina; 
eanu 


ii*gate>*«'* 


I.S8 


wantonly 

bank,  Ike • '*■"•.•' 

•uperintendent  or  uwpe«*«r^  ^255 
mJt  apsingiL  guiky  of  wiMd -8M  •  g, 

duty  or  matyaefice . .  .^4««.  >  ••'♦;•  J 
town  cMks  negfeeting  to  wtaiaas»»^jj| 


nastaia  of  Teasels  TiehtiagcsKaia  Fvn*^ 


offteottklaw. 


aaypetaen 

sionsofthatlaw 
apposing  health 


wii 


■.tf 


h^Zkg  intereourso  with  vessdi  ^^0 
antine  without  authority .  —• -rrv;  -r 

refusing  or  nsdiecting  to  obey  onWi.^ 
board  of  ballU^as  ta' 
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.......1.489 

TiolitiMr  ranktioDft  for  tlie  ptw  ftlon 

4ir  tiM  mfiU  hMltli  in  «!•  eity  of  New^ 

York  \T7; ; X.-444 

kMpon  of  boadiBg  aad  lodf^luNiMt 

•■li  MMirtori  of  TWMk  mgfaHitiii|pr  he  i.  444 
poTMHM  Tioktiag  qaanntiiie  rmmanonaat 

Albony,  Troy  or  Hiifaw , . .  > i.  448 


atonooClMoltlikwM  to  Brooklyn,  i.  448 

oUiorMiwinidoiMrUko.... ..«  x,  448 

TialiUQCof4ononbQ«4-ofkMltli..  i.  419 
firrfmg  wmumt  licente,  ex«o||t  in  ooitiia 

1.687 


■oOoc  goo44  by  amtHion  ia  notrtioB  of  wm^ 

MMtunoer  >o»€f|»g  appointft,  Iko. 

fromoOiarstetof...*. i.  081 

■olUitf  fiHidf  exeopt  oorteai  MrCiAloi^  otlH^ 

•rOMiBdaytuM i.  ftS 

poTMnu  guilty  of  Aeeoit  »•  oxee«tio«  of 

McttaUw>orofi0fwluMfiL« i..a6 

obftr«etuig  floor  tM^Mofor  iii  oaoentioa  of 

oiSoe X.  588 

ioipootor  of  wAm  bsynig  or  Mltiag  Mb- 

oi ^.. »  I.  549 

intenaudng  impiopor  rabiloiioot  with    . 

kopo ;.. I.  600 

advltoxatiaz  distUled  ipiritiy  or  MlUiig 

fuch  adiuikoratod  ii»iiito» i.  668 

akoriag jwQof  of  fpirit  aftor  ioneetioa  i.  668 
immtiirfritiwg  in^ootor't  niMXa  of*  kof 

toboeeo..^... j.  669 

inopoetor  of  loof  toiwooo  or  dflpifty  inopoo* 

torTiolitiagini|woti«ikwu.. Ar.070 


pcdoo&igtOJaako  oortoiartr. 

port!  and  •liidaTiti i.  671»  ».  696 

gnUtyoC6fWi4»4(Ct «......,«.,.  i.  072 

obotmotiiur  intpootor  in  dioohMgo  of  do? 

tie« of  omoo. . « i*  972 


or    defaoiag    bnailo    or 

^...» X.  672 

injiving  or  dofreing  mil»«toiMt»  or  nile- 

bottdi  «••» «•  1.626 

oragiido-poi4 ,  u  6a6»  u»  QW 

«refaoeri  of  poor  or  other  offioort  oonfiniiur 
lnwtie«>  «Bfie|it  in  aMmwr  nnthoriMd 

bybir •« «...  I.  686 

svporfjion  oc  oronoari  of  poov  negkoting 

to  proride  for  toppoit  of  bottams. . «  i.  666 
•ending  or  taking  abMree-or  aenmnta  oat  of 
tbwftate.oxoeptaianthiMriaedl7kw  x.  666 

clioating aMihi ..,  x«  662 

ffinning  or  toaiag||26  within  Mkowa..^  i.  662 
tenand  ot 


other  ofliaen  Relating 

PTOTiiionaofkwrefaitingtowiocka.  i.  694 

■ot  deUvariagwi^ofcodjimaity x.  694 

defacing  niaiKi»  destroying  uTOiee,  4e.  x.  694 
driver  of  eanipgenvungliiahoaea....  i.  696 
owner  of  wood  huidi  negbgentiy  setting  iiie 

to  woods,  or  emSiwii^  fire  to  extam  bo- 

jrondhisownknd...., i.  606 

refnaing  to  asaiat  in  oKtingaishii^  flre. . .  x.  697 
deiheing  aMrka.  on  patting  fidse  anudu  on 

floatiogtimoer t.  6B9 

jnstiee  of jpeeee  or  other  oOioer  ginng  lalae 

certiiieatea  nnder  kw  rektif«  to  do* 

atmataoB  of  wofras,  Ike 1.709 

vioktingkw  in  regard  to  pitwnbroiun. .  x.  711 
peitaera  in  n  limited  partneraUp  gnflty  of 

frand i.  76B 

-ehjeriff,  Itec  antfbring  inaelwijnt  to^enpe  xx.  44 
nainiatari,  Ico.  adleauusiag  marriages  in  oar- 

tihieMea TT. u.  140 

flmkera  or  othera  aeeretiiui  or  eanying 

el^iloatof  stnto t  xx.  149 

eonnseUors,  &c.  gnilty  of  deoeit  or  coik- 

aion II.  287 

aeOiag  Uqaonyltckcoui-hoiiae n.  291 


JlffidMMflnorVy 

aeUkg  Uqnon,  Ike.  in  jaijs • .  xi.  481»  776 

aettkc  np  or  drawing  nnenthonsed  Mo* 

net I.  686 

printiag  or  publishing  notion  of  sneh  ktte- 

lies X.  665 

lelUng  or  proeuriag  tickets  iix  sneh  lotto- 

nes... « X.  686 

offeiing  for  sak  any  pcopeilj  dependent  on 

diiwiw  of  lottery x.  606 

keeping  ofiee  lor  registering  anmber  of 

aeUkff  'htiMtf  in  HksnllottaiieaJ  aadin- 

aBringtkketsineiMblotterieo i.  607 

insaringOeketokhmlUloiteriea x.  607 

aalluvlottftiytieketowiihMitUeenM...  i.  6BS 
aelUagaharas  of  tieketoeaoeept  those  aatkH    . 

need  by  kw..... • x.  670 

neing of nnimak >....« .....f.  672 

all  onmeenagainatthe  kwaiekdagto  ev 
ease  and  to  the  regnktion  i^.taTema  and 

grooeiiea  «.«..«.  •••••.. x. 

attaehing  line  to  iwaehinecy  of  afeawhoat, 

axcepti  4o.,«.. ...••«.««•«  «. x« 

JUMuy  of  aceonnt... ,  x.  611 

JlfousdcofiNiralions...«.p....«v «.  668 

[See  Cofyoralioni*  fliomod»  aad  toI  xii.  act 

of  1829.] 
Monrpi,  county  qf^ 

to  be  in  eigbth  sonata- diatiiel  < i.    84 

in  tweoty-aoreath  eongraas  diatiiot  i«   85 

to  hare  three meaBbera  of  asaeaibly..^.  x.  162 

snperyison  of,  when  aad  where  toBMOt  X. .  66 

AfontMiiaia,  snpeiintendent  of  salt  spiinga  x.  ^98 

how  q^minted^  &c ]uU4^il5 

hk duties,  &o x.  280 

JMeMgomcrv.  00101^  <i/; 

to  be  in  fourth  senate  distiiat u  84 

IB  sixteeath  ooDgr«u  distiiet x.    86 

to  hoTe  three  members  of  assembly «..  x.  161 
saperyisors  of,  where  and  when  to  meet  i.  866 
supreme eonrtoommissionar in.......  x.    96 

inspector  of  sole-leather  in i.    90 

sokleatherin i.  665 

Hamilton  county  to  aet  with  ..w*.....  i.  387 
inspectors  of  wood  end  timber  in,  [See 
act  of  1829,  Tol.  nx.] 
Jlfontooiacr|r,toten^,  school  monief  in...  1.496 

iliontl,  term  how  construed i.  606 

how  to  be  computed  in  calculating  kter* 

est ....i. » I.  773 

JlfiMUMMnlf  erects  to  fix  boundary  Unea,  ma- 
liciously ii^jnxing  them xi.  696 

defiieing,  altering  BMfks  oi,  8to«.«..xiv  698;  696 
Jtfor^gqgsas,  alien  tenante  may  attom  to. ..  i.  744 

not  to  maintain  cgeetmeat n.  312 

remediea  ot  [See  Mongagt$.} 

MonToaena,  when  aliens  mar  lalto i.  721 

by  parties  haTiag  power  to  lease.. « x.  738 

coTunante  net  to  be  implied  in i.  788 

remedy  on,  when  confined  to  land x.  788 

may  be  girea  of  knds  hdd  adrerae^. ...  i.  780 
when  for  purchase  money,  to  hara  prefe* 

renee t.  740 

on  lands  inherited  or  dkrised,  hr  whom  to 

^bepaid :. X.740 

tobe recorded , i.  786 

consequence  of  omission  ..«• «....  x.  786 

certain  deeds  with  defeasances  to  be  lacMDrd- 

edaa  .....^ ..,, ,....»  i.  786 

proof,  &c.  on  which  to  be  raconled'  i!  '786  to  789 

duty  of  reeoiding  oiBcer x.  769, 762 

how  dischaiged  of  record x.  761 

assignment  of,  recording  of i.  788 

$0  the  etaii,  settlement  of  aceoonte  tor  • .  x.  175 

discharge  thereof i.  186 

ascigomeat  thereof i.  187 

prior  ineumbnttces  whcnto  be  paid. .  x.  186 

foreclosure  thereof i.  211,ii.fr{7 

mortcaged  knds  when  redeemabk. ...  t.  ~ 
aorpini  monkf  on  aak  thereof. i. 
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thcnto I.  187 

f«M«r«kikslbrfMoffdfag i.  877 

$0  Imm  qj^iccni,  praritioBt  m  to. .  i.  SH  to  874 
[Sm  toL  tn.] 

cHto'tovdor > iLlOOtolIl 

crittidaofinlMitt a.  )94 

oflaadioflmaliottlte n.  68,64 

uHonkM  9i  ej^dmmi,  on  mortgngMy  abolnlH 

td ii«  812 

power  of  chmoaij  oo  biUa  ftr  ffw lo^oio 

or  Mti  Artioa  tbwof.  ii.  191 

■ay  doMfoo  tde  of  pwwiiim.  # n.  191 

ondpoyaMBtof  bokoeodoo ii.  191 

Mraitoii,atUw,aftwbaUfiM 'ii.  191 

biU  to  state pfooeediogiti law. ........  n.  191 

If  jndgBMat  bare  beea  leeorerad  at  Imt, 

Im>w  oKeoatiaB  to  be  retaiaed.  fi.  198, 808 
•qvity  of  ledenptioB  not  to  be  aold  tbei»- 

OB u.  8GS 

dlreotioM  oa  exeevtion u,  868 

Mlet  by  wbeai  waA  wbea  oMule u.  192 

deedt  tbemea % n.  192 

fifooeedbofnlee ii.  192 

eoiplof  wbea  to  be  iBTceted ti.  192 

bill  on  BMutnge  payable  by  taatalmeats, 

wbeatobe  dinnisted •»..  ir.  192 

fltayiag  proeeediajKi  tbeveoB •  it.  192 

oifpeitofpieiaitet u.  198 


sale  for  tobteaaeat  iaitalmeBts ii.  193 

wben  whole  or  pramieee  to  be  told ii.  193 

•ppUeatioa  of  ptoceede n.  192 

foreeloeoie  of,  oy  adTertuemeat ii.  646 

re^eitca  to  eatitle  party  to  fcieelote. .  ii.  646 
■otioe  of  sale,  pwblieatiOB,  poetpoaeaMnt, 

&e n.  646 

Bollee  ofy  to  be  aerred  m  eertaim  eaM . .  u.  6t9 
•ale,  ite  efeet;  proof  of,  bow  pruerred  ii.  647 
rigtiA  of  BBOttgagce  to  pmoinae,  erideaoe 

thereof. n.  647 

coetaoffeffecloaiiiStobetazed it.  662 

[See  Ccmvt^fomtBy  Domer.} 
Morigagor,  obtMil,  oonoto^  or  noimtidait, 

procMMdaafliagalast u.  186  to  188 

[For  otMr  OBatten,  lee  MorUagt».\ 
Motker  of  panper  bound  to  snppoit  him. . .  i.  614 

ofbaitardcliUd,liabiKtiet,fte 1.60 

[See  Bottordt.] 
when  to  be  gnaridian  of  infiat . . .  i.  718,  n.  151 

when  to  inherit, and  how.. i.  762 

when  to  coneeat  to  binding  out  of  ohild.  n.  164 

[See  Chiid,  and  CWMrcn.] 

Afciml-JPtewant,  itate  priaon  at . .  i.  816,  n.  759 

[See  State  pritom.  and  aboaet  of  1829, 

ToL  in.) 

JIfurikr  defined n.  667 

killing  in  a  duel  out  of  the  atate,  when  to 

be II.  657 

pnaiehment of ir.  666 

MMMiiw,bewl«of I.  296 

JIAieftro/t,  penalty  §ot  killing,  exoepC  at  oer* 

tainttmea i.  702 

and  ezeept  along  eanalt,  Ite i.  702 

NATURE,  erfane  againat,  how  poniahed . .  n.  689 
eertain  proof  tnifieieut  in  trial  for. ...  ii.  785 

AMraKonofoanak ii.  838 

efriTeraandlakeB n.  6S8 

[See  CunaUf  akipt  and  «t«Mi6oato.] 
Nk  tMofi,  aeeond  appHoatiott  lor,  not  to  be 

made  to  aaaatera n.  178 

eertain  orders  therefor,  void,  Ite n.  178 

Negiect  ^p^Mie  cffletr^  how  piinished  gene- 
rally  XT.  696 

[See  OffUtn,  puniakmmt  <^.] 
NktBf  obstmetiBg  Hudson  rirer,  Jto.  by,  when 

prohibitedT 1.686 

piovisions  ooneeming thelrnse. .  i.  697, 


n.  281 

I. 


Tftwbwg^f  ini^eotor  of  sole 

i^telria/s,ofbignediaawa it.  146 

insijeebMnt u.  8Q9 

aBnybegnatedbyooBMosiplfaaa at.  2QB 

in  crinioal  cases , ss.  741 

^4no-C;;BredU,  incii«  nt»  Ibifajdden i. 

fishing  at i. 

[See  abo  toL  ui.] 

Nbw-TobX|  cirr  Aim  covamr  or, 

tobeiBfimeeaatodiatriet i.    84 

to coHipoae third  eoBgveas district....  I.    86 
to  ha¥e  eleven  asssabers  of  asstiably. .  i.  161 

rights  of  eerpuntioB  reeegniMd t.  208 

ooiponttieB  «»  appoint  paMJe  adBUBMCim- 

tor * t.  118 

to  be  responsible  let  hin i.  127 

ocrsMMMisfiDrooeBpatlonoflaiidk  l^in  i.  744 

oMsraMB,  jodM  of  ootfiBOB  pleas n.  216 

of  gensnl  seseiena n.  216 

when  lo  net  as  eenner n.  748 

olais  4oMSf,  onnianiissioBers  of,  pow«*  ttm  to 

fiitiiets  of  bnstarda i. 

«rfillflryo/,speeinlproTisioBS.  t.  989^  88L 
osstsloNt  JMsifeM  in,  how  appnintod,  ficc.  i.  «r, 

.    ^  !«■,  116 

deiks  o^  howappoiBlad,  Jte x.  97.  110 

eonrta  when  held  by 

ossMoBt  rsgisfsr  M  ebMOwy  IB. . . 
[See  CAoBOCry,  eaiort  <tf.] 

auHiotmtg  hi I.  98,  114,  IML  8B 

[See  .AMfteMwv.] 

bostordi,  fiAhers  of. t.  6B 

bttft  and  notes,  where  pnseBted,  dto.  bt 

easeof  pestileace i.  768 

booi^iSf  Aso/I^whoto  ooaipoaeit i.  421 

asaysBpply  eertain  TaaanefBs t.  116 

tiidr powers  and  dotleB. . .  i.  428  to  417,  761 
boardtBJr-Aoiisss,  AsifNTS  <tf,  their  fhitiea  «■»- 

deraiilitialaw i.  292,908 

their  dnties  as  to  tmnrient  penoBs  dyiBr 

in  their  hoBses ii.  128 

branekpiUfU  in,  how  appointed,  &c.  i.  96,  115 
bridewilit  ooBsaissionen  of,  powers  Be  to 

lathers  of  basMds x.  6K 

canahfy  of,  proTision  eonoemmg i.  836 

eftaM6cWamof,tobeoeBnty  trcasorer..  i.  370 

drtvit  eoicrte  in ».  fffg,  2B 

elerk of. .....■.••.......«......,., .  x i.  807 

dcr^ofoityandeoonty..  i.  102,  I12,  117,  127 

reasoTal  of,  on  charges i.  128 

▼Boaney  in  office «..  i.  l^i,  XS 

to  be  clerk  of  eoasBSOB  pleas. .  tx.  216^  216 

to  retnra  names  of  asiaasofs,  8te. . . .  i.  418 

of  fltarinecoBit,  how  appointed,  &o.  x.  97, 108 

of  oyer  end  terawner  and  general  scaainua, 

how  elected,  Ike r.  KB,  KP7 

of  poKee  office,  how  appointed....  r.  97,  116 

of  snprsBM  coort  in i.  96^  UB 

[flee  Suprane  cDtrf.] 

of  superior  coot..... t.  9T»  KS 

eoMMiissteBcrs  of  deeds  in,  the^  finoabcr, 

*«..: X.  98,  160,  161,  167 

their  duties  andpowers u. 

[See  net  of  1889,  hi  fol.  ni.  adtt^^ 
Ihiir  BBBibf  r  J 

of  Aeottik. 1.  _^ 

of  fooBsin I,  TO 

common  pleat,  cooit  of,  by  wheas  held. .  xi.  216 

its  powers,  Ice n. 

eosts  la. IT. 

plaeeofholdlBgeoHfltiB ti. 

oofVBCP  oL  how  elected,  4te.. . . .....  i.  97,  112 

[See  alao  toI.  ni.  net  of  1889) 
eoMfis  in,  ntocB  of  hahling,  whan  and  hvtr  * 

tobechaagsd n.  289 

effeot  thersor. 11.281 

crtar  of  sBprsaae  coBit  in i.    88 

€rMB«i«/0MB« in, their Jniadiotiflb....  tx.  V0 
rfsgBB4ldiMw6,institatioBfor.... t.  497 
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Nsw-YosK,  difftrid 

HMdthkw 


I. 
I. 


447 
129 
129 
133 
187 


iupeeton  of .•  ...  ./.  i. 

mfS^^kcai I. 

^anvBMof  ▼otefl i. 

[Seo  Fok  ui.] 

ftumh  eotwieU  iy. •  ii.  709 

^    r8eea]«OMton829»ToLuf.] 
Jlrpf  JiMUpe  of  cdamon  ploM ,  how  appoiatodi 

4c ,.  1,  97,  106 

Jblhtitf  at  and  below  ..., i.  637 

jaflMfDreaenratian  of ««...i« i.  702 

grmdjuron^  list*  o^liow pMfMrad. .. .  ii.  720 

whea  and  how  returned n.  721 

itarbOT'WuuUrs  In^  iic 1.96^114,  115 

4teaitk<0f€ra  fdr,  giamoanrtad,  Uo i.  423 

hpif  appointed*  Ite i.  100»  114»  115| 

thair  powaia  and  dntiea. ......  i.  422  to  447 

M.,  in  respect  to  tSwU  of  deceased  par- 

•pns  at  ^naraatina u.  121 

kealtk  ol^  niiea  for  ita  pnaervatiaM  k  422  to  447 

paqaltMt  for  their  violation ,....  i.  437 

i>V»»^or»apeciaipforiaioBaaato i.  824 

tM4yeetor  qfdtumiedtpiriU  in.  i.  100, 114^  115 

powers  and diitiaa ....v...  i.  696,  570 

i^JUmraandnual.,,., i.  99,  114,  115 

jMWersattddatiat.,., i.  586,  570 

oT^c^  for  Jews i.  99,  114,  115 

9t9ot<mdp9arla9Ke» i.  98^  114,  115 

their  powers  and  cLitiae i.  546,  570 

^Jia99mdn i.  99,  114,  115 

Mwws  and  datias 1.568,570 

<tfZe(a/4o6occo in ...  §.  100,  114;*  115 

•     powers  and  dattea  ..*.  .......  i.  568,  570 

i^^ftthorlnm-oU.. «  i.  190^  114*  115 

powers  and dntiea.. .,••......  I  554,070 

ofA^  in.,... I.  100,  114»115 

fowaas  and  daties i.  565,  070 

iMl^e^lor-cciieraJ  mid  mUltn  of  Uamm  tmd 

Moamgin^,., -wr.  z<  99,  114,  115 

powe«  and  diitM4 i.  506,  570 

4iKpsc<orsi{/'5«^a»ii0or^in..  i.  99,  114*  115 

their  powers  and  duties i.  541,  570 

ofto/s-fertsrin I.  99,  114*  115 

Dowwr* and  dnMea  ....;.....;..  1.664,570 

oliwnicriii i.  88,  114^  115 

jwwers  and  4ntMa  ............  i.  566,  570 

oOUia.r. X*  JiOO,  114,  115 

powafs  anddatias ..^.i.  i.  561^  570 

jmtiorB  ^»  1k>w  aelaotadydwani  nd  somaaon- 

lOa, 4c^  .•»•••#••*.•.••. <^   .«•     II*  418,  4lQ 
naw panda ofc !>.*...>  ••«.•*.....•.••  u.  417 

Aroastin. ...........  ......••• ..«  i.  744 

lp<f«i|f-(MMs,T9ndanof.^ i.  668 

how  ttoensed,  8m..  .« .  i.  668  to  672 
wuarint  conri,  jnstfeaa  itf,  how  af^inted, 

&c... .••.  I.  97, 167 

to  hoU  aroanrt. • ii.  224 

flars  pi;  1m»w appointed,  Im*.  . .. . .  i.  97,  106 

«MW<y»  mid  lOTBMw  tn  m  ahaneary  in,  their 

number, ftc..., ^.t. .«•  i.  96^  101 

E^  aat  of  1889,  in  toI.  tu.} 
mttyor,  recorder  amd  AJthrmn,  to  be  super- 

'  on  of • I. 

in 1.884,825,889,886,886 

£dea  also  vol.  lu.] 

nov^olioiHpresenralionof;,. 1.  206^  6B6 

nolpries ^/ac in, lu^ i.  96^160,101 

tSaeaetof  l829,ifiToL  ui.wMahMlMVM 
their  niuaber*] 
i^eramflenHsnar, ooortsof, in....r....  n.  204 
psno/lief  for  yiolatinc  hnalth  kw^ . .  1.  437,  442 

l»i^,  appointment  of z.  96*  114,  115 

dntyoJf;iuiaarheahhkw...« 1.427 

jt^aiewns,  their  duties  nndar  health  law  i.  441 
jNi5lM;a4£mmslMorhowi4»poin(ad**c  iz.  118 

oalhofofllce « ic.  118 

bond ..V**-  •••'^ ^•. ••«...  u.  118 

has  commissions,  &c 11.  118 


Nbw-Yobx,  public  adminiitrator, 

his  powers  and  duties n.  118  to  128 

qttarmOine,  and  regulations  in  natnre  of.  i.  426 

pfaMoof. 1.425 

Tcssels  and  persons  subject  to;,  i.  425  to  427 
regulations  concerning  them. ..  i.  488,  433 

maatan  of,  liable  to  penaHiea i.  437 

dutj  of  pilots. X.  427 

persons  dying  at n.  119 

reaarder  ^. 1.    97 

ta  hold  court  of  general  sessions 11.  216 

am  J  sit  in  oyer  and  terminer.... n.  204 

and  in  special  aessioas zz.  223 

f«g<sl<rof«  how  chosen,  &c.  1.  97,  118,  117,  127 

aloaalotfteer z.  102 

resignation  of z.  121 

lamovftl  of X.  1^ 

racaaey  in  office i.  124,  123 

duties  m  recording  of  cooTeyanoes....  z.  768 

Usoffice  hours zz.  286 

his  foes II.  683 

ttgi$try  of  inhabitants,  when  to  be  made, 

4fcc I.  769 

acAao^  mmuM,  how  apportioned  to. .  1.  467,  468 

how  distributed,  &c i.  468,  489 

[See  also  toI.  hi.  act  of  1889.] 

tAsr»#,  bond  of i.  S7S,  879 

hift  powers......^ z.  880 

#itlMigs  of  supreme  court  m zz.  201,  207 

spsctoi  juttiut  o^  how  appointed,  &c.  1.  97, 

509^110 

apteUU  tassions,  courts  of,  in zz.  223 

m^trior  court,  officers  of,  how  aoipointed, 

&c I.  97,  106 

powers  of. iz.  281 

[Sea  Tol.  iir.] 

court,  term  of,  iiK z.  197 

muToaaU  of,  his  duties  in  cases  of  pnbUc 

administration 1.  119  to  126 

montoiaofthaportin.........  i.  96,  114,  115 

0»ra0fcs,  notices  to-be  published z.  693 

[Scnrenl  acts  not  revised,  and  others  paas^ 
ed  in  1829,  effecting  the  city  of  New- 
York,  will  be  found  in  vol.  ziz.] 
Next  friend  for  infant  plainti^  when  appoint- 
ed  : XI.  446 

ib.  in  ncsticas' courts zz.  282 

iVert  qf  Arm,  distribution  to iz.    96 

actions  against  them  for  BsteU  receired.  zi.  451 

recovery  how  apportioned. iz.  451 

aults  between  them  for  contribution ....  n.  451 
costs  against  them  how  apportioned. . . .  u.  452 

bow  dischai^ged  from  judgments zz.  452 

ordet  of  liability  for  debts iz.  458 

def^ve  in  suits  against  them zi.  438 

iVio^arei,  eotmfy  q/7 

in  eighth  senate  district z.    84 

In  thirtieth  congress  district i.    86 

tohaveonemember  of  assembly......  z.  152 

supervisors  of;  where  and  when  to  meet  i.  866 

supreme  court  commissioner  in z.    96 

iVbrnmattons  to  office z.  101,  117 

JSbnfTttident  creditors  may  petition  under  in- 
solvent acts,  &g..... II.    36 

Non-retident  debton 11.  1,  84,  39 

[9ec  Jbeeondingt  concealed,  ^  debtors.} 

Nonnrendent  executor 11.    70 

iVbnrres<den<  intestates zz  78,75 

iVbn^stidcnts,  lands  of,  how  assessed  under 

tkxUw ...1.889 

ib.  under  highway  law 1.  506 

iVSmsu^f,  not  after  verdict zi.  368 

iVMories  pu5/te,  their  number i.  96^  100 

[See  act  of  1829,  in  toL  ixi.] 

how  appointed,  &c i.  107 

where  to  reside i.  102 

oath  of  office z.  120 

their  powers  and  duties r 11.  288 

liability  for  misconduct u.  284 

Ib.  in  case  of  paatilenee  in  New-Tork.  z.  769 
their  protests,  &c.  when  evidence  zi.  288,  284 
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•17 

979 


856 
235 

410 
618 
866 
744 
408 
408 
648 
648 


649 

706 


their  fees « 

Jlirtet,  jiftniiiMory,  aad  other 

•tMOieg  them ul 

ASKiet,  with  gepfl  1— ne u. 

or  plet,  ot  M4-«ff ., ji. 

io. in jiuticee' courts «.<.,«  n. 

•f  trial A. 

eottntMBUidiiw^  costs  on h. 

^  «««^«— »^-*  ^^^  x^^^ip., ^^ 

to  qait,  to  tenant  at  wiU i. 

Mfteet. /If a/,  how  preserrcd ii. 

howar  eridenco. •••••« ••»..».. u. 

fee  for  pahlishin^ ^ ii. 

proinsion  in  case  oCprnton  refosing. . »  u. 

affdarit  to  be  made  in  Mch  case ii. 

Vtoceedinci  in  such  ease,  o»  notiee  oC 

salftundernertsige u. 

JwHiDict  aiwmi/l,ilestractMfiof.....  i.  SSL 

tMtrft.dcstmctiOBor I. 

i^'fowce,  writ  of. ii. 

pMceediogiUi u. 

iJWt^,nucriasnwh«ndissolTed£^ ti.  141 

lhmeupaiw€  wm,  when  rttowed u.   60 

OATHS^whow^adminMtMri.  186,  u.  96^  284, 

662 

fium  of  ndmittisterinc n.  407 

vsval  form  when  diapenaed  with,  II.  40^406 

fee  for  admioistennff » n.  687 

•hcriifs,  &c.  tnUng  ball,  may  admimater  n.  668 
also  officers  avtiborised  to  approfve  hail  ik  662 
aUo  JQstieee»toariMtnitora,lke u.  642 

<tr<ip^f  who  B^j  administer  ./. x.  ng 

when  to  he  taken»ltc j.  118^  120 

Botice  of  omission  to  take i.  120 

ptteH^  for  acting  withonttakiiff i.  121 

emissiott  to  tiice,  TacaftM  office i.  122 

foe  for  administermg u.  662 

not  be  chaissd  in  certain  cases ji.  662 

01  coomussioners  of  ojer  and  terminer  uy  748 

QfMMt,  defodthm  orike  tens  as  nsed  In  sfn- 

tetM.. tt.  702 

<^^^iiiCMbieaaadp«iishmaitfor o,  609,  700 

[See  Second  ^encit.} 
•f  difiemrt.  de8ncc.^con?ictsonmaj  he  for 

CMinforivlothntchuiied n.  702 

Omonns,  rmnio,  their  nnmber,  location, 

*«. I   96 

iegUktHo€ 1.96,102 

4W«Aw.. I.  96,  108,  168,  184 

fforenor,  Hetttenint-govemor,  &c i.  168 

secwtarr  of  state f.  166 

««P««»«r.; I.  109 

treasnrer i.  176 

•ttomey-i^enend i.  179 

fWfejfui^euend 1.  181 

rtateprinter    1.182 

Judtaaf  ,.  96^  105 

appemtod  by  Bovemor  and  senate t.  106 

hy  courts  of  JQstiee i.  107 

by  local  anthoricies 1,  109 

<***«*«<*» I.  98,  113 

eppmutment  and  qiialificatloits  of i.  116 

eommcncement  and  domtion  of  offices .  i.  116 

wnnmfim  m^  commissions  of 1.  117 

oath  o^  and  official  bond 1.  118 

resicnatioos,-f»ciui«iesaadremo¥aIg..*i.  121 

hooh  a  wd  pi^perr  of ,  to  be  delrrered  t o  s  ne- 
««Mors..'. ,^134 

.snchdeUreryhoweompdl^, i  124 

•«itsby,forpeaaltieB,&c ii.  4S1 

when  majority  to  act 11.666 

)fNinishneatof,foriiegiMitordQty ii-'aW 

for  false  unpnsottment 11.  692 

jwl«»y>n«<»  property  without  right.  11.  698 
LfUi?^^  dispossessing  occupant  of 
•• ».» It. 


fMie  pfktn  feuraOif, 
pnnishBMDt  for  buying  lands  fai  mait. ,  n. 
for  nusconduct  in  drawii^;  jnron. . . .  n. 

'••^^•■**  *5^9V*a#  *■•••••••••■•«•••••        •  mm      Z« 

^0Seers  <tfooirporgftows,juri^cti<nMfehan- 
ccryorer h. 

answers  of,when  and  how  compelled,  it. 
eilect  of,  as  eridenc^. n. 

OffieeSf  who  incapable  of  holding i. 

commencement  of. i. 

dundion  of  certain..., i, 

nominations  to ,, i. 

selUng  them,  vanishment  for wl, 

piiring  reward  for  grant  of. u. 

(taruia,  cocm^  1/, 

in  fifth  senate  district l 

composes  fourteenth  congtese  disteict.  i. 

to  have  fiye  members  of  assembly i. 

towns  in,  may  aOow  hountier  for  woires, 

sc. .....,, ...•  I. 

snperrisors  ci,  wh&u  iomtet,  Jk«! . ! .  1 1' 

majaHowadditioaalbouitieeforwTilTes, 
«e I, 

deifc of  supreme eonrt in. i. 

crier  of  same  court t 

aupreme  court  commissioner l 

inspector  of  sol»4enlher  in i. 

comity  sealer  in,to))c  anaasistaBt  state 

sealer , j. 

his  duties,  &c t 

iaspeetionofsole^eatherin l 

^    .,     ESmtoL  ui.  acts  of  1829,  Itc.] 
OucMiffJfulMnM,  attorney  for....  1.  100,rU4, 
0»ioM^a,eouiity</, 

to  be  inseyenthaenate  district 1. 

to  compcee  twentythiRl  coogreas  district  1. 
to  have  four  members  of  Usaemldy. .....  i. 

fuperrisors  of,  where  and  when  to  Bseet.  t. 

mspector  of  sole-leather  for....  >.  99.  114 

fospeetion  of  sole-leather  in ,  %. 

forjudge  o£  duties  as  to  saH-epiingn....  t 
OuoMtegaiiiiJkms,  siq>erintendente  of  z.  M^ 
OnoMZoga  aatt-s|irine»,  superiatendcnt  of  i. 

114»  116, 
T«f««t«of >.  9%  114,11$ 

theirpcwen  and  duties,,  i.  aSK,  264  to 

use  of  salt  water  reguhted i.  288  t& 

manufoeturingof  salttuguliited.,!.  212  to 
mspection  of  salt i.  as  to 

Mies, and payBMntttwWor.  i.  tOLI 
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Itf 

m 

n7 


7I» 


1(10 


116 


116 


116 

a; 


pronaioBs  to  euforee 
to  prevent 


217 


•  •.■••  . 


r.  Snt  tbWf 


t. 

proceedinsBin suite  for pew^ee. .' .',*. .J  i' 
^^    .      {iMnatcfian^BifQLiu.l 

Ontano,  eoim^y  </, 

to  bft ia  swunA  mimto  diahict. ....,,  i. 

tooemtwentyeizthcoDgrmediatrict.  i. 
toharathwemamhuMafaBaemMy....  u* 

nn^errisorso^  where  to  meet.  Ice i. 

aupninn  court  ooflBmiMicmer  in t, 

cledi'a  cOce  established  hi  by  act  «f  1929, 


iiSmml  UL] 


' 


Ormigs^  eoimliy 

in  second  aeaatodfotrict 1. 

to  compose  aiadh  Mttgress  district. ...- 1. 
to  hnve  three  mcwthert  of  assemhiy. . .  i. 

supenrisofs  of,  wlMn  and  where  to  Meet  z. 

au|iriBM  eovt  cammisitaMii  to 1. 

femes  m 

OvieaMyCMmijy^, 

iu  eighth  seasitt*  wvinv^ 1, 

in  twenty-ninth  MQgress  district i. 

to  have  one  member  cf  nsiramhiy %. 

rapemsors  of,  when  and  where  to  aseec  s. 
Ote<^,cmni<yi^, 

in  sixth  senate  district.  •» 1. 
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I. 


84 

86 

158 
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to  hftTe  Mr  meinben  of  assembly. . . .  t.  IS2 
•■pMTiiork  of,  ^hen  and  where  to  meet  i.  966 

ki  Mfth  senate  district x.    84 

u  twentieth  eoBcress  district x.    86 

to  hare  one  memoer  of  assembly . . .  i . .  i.  152 
svperrisoivoilwlien  and  where  to  meet  x.  966 

.  inspeetors  offish  in i.  100 

inspector  of  hops  in i.  100 

tier,  confession  of,  in  ejectment,  abolished 

ke, II.  906 

eftenants  in  common  and  Joint  tenants  if.  906 
CfUkttDrp  nbcdislied  in  all  cases,  except  on  eon- 

▼ictiotts  for  treason n.  563,  745 

en  eonrietiott  for  treason n.  744 

Btooeedinss  for ii.  744 

jQdgDseot,  Its  effect tu  744,  745 

Om&sESBs  or  ras  room, 

two  in  each  town.. i.  340 

electtop  of X.  840 

]penaltT  for  refbsing  to  serve. 1.847 

oath  of  office i.  845 

thtit  eompenssdtion i.  866,  628 

tbeir  aeeonnts  how  audited,  &c. .  i.  855,  627 
their  gencand  powers  and  duties  in  re- 
spect to  the  poor r.  613  to  681 

fb,  m  re^peet  to  lunatics i.  684  to  696 

tb.  as  to nabitnal drunkards*...  x.  686,  xi.  52 
lb.  as  to  binding  out  poor  children  ti.  154^  158 

lb.  as  to  pers<ms  held  in  serviee xx.  158 

'  lb.  a«  to  disordeily  persons x.  689 

lb.  a^totastaids ;  x.  641  to  666 

to  sni  for  penalties  incurred  by  bets  and 

wagers 1.662 

ib.  under  excise  law..., i.  681,  692 

lb.  under  game  law i.  702 

lb.  under  law  concerning  brokers  ....  i.  709 
ib.  voLdtt  law  Against  unaathoiised  bank- 
ing   T. I.  718 

nooies  in  hands  of,  [See  act  of  18^  roL  ui.1 

actions  by  and  agamst ••.......  xiv740 

jadmeats  against,  how  coDected xx.  474 

n^en  to  be  paid  by  orerseers u.  474 

[See  Supervisors  ^eoimitci.] 
«{fMgMDays,  to  be  chosen,  &o......  i.  840,860 

penalty  for refiisiae  to  serre 1.847 

vacancies  in  oiBeernow  supplied i.  504 

their oompensation  .^ i.  504 

genend  powers  and  duties  i.  SOU*  509  to  512 

dper  ami  (armmer,  courts  of ix.  204 

when  Ikeld  hv  speeial  eoaMBisaioB,flathof 

commissioners .*....  ii<  748 

■say  be  opened  by  circuit  judge  lar  spsrial 

Durposes.. ..••••..• xi.  748 

OjfUnajf,  spedal  powen  of  inhabitants  of  i.  868 

PAllTHBRS.  pKOviiiMt  for  destroying  i.  861, 

706 
AfMrs  imd  heoktf  delirery  of  by  ofieers  to 

their  suceessors i.  124,  249 

production  o^  wiMn  eonpeUedby  sn- 

preme  court.. xx. 

Portions,  power  of  ^Tttner  to  grant \  u  168 

efEsetof  oneoigugalri|;hts» ii.  189 

may  pardon  on  eonditioii ix.  745 

when  granted  to  persons  eonvieted  of 

nnishaUe  with  death  on  eon- 
mnrisoment ii.  766 


onmes 
ditionoi 


Parmti  and  dMrmij  bevad  to  supfwrt  each 

other .vTT....  I.  614 

mother  when  to  haTe  custody  of  ohild  u*  148 
habeas  corpus  for  ehildreD  in  enstody  of 

Shakers.VT ix.  149 

children  how  disposed  of  in  eases  of  di- 

▼oree..., ii.  14S 

fathen  may  dispose  of  custody  of  minor 

childrsn..  •.,..«•« xi.  154 

when  to  be  guardians  of  inftiils  owning 

land I.  71S 


/oAers, 

when  legpoy  to  chO^  my  he  paid  to.  ii.    n< 
when  to  eonsent  to  binding  out  of  child  ii*  154 

of  bastaid  child,  their  lial^ty u  6a 

[See  Child  and  CMdrm.^ 

pjLnTrrxon,  {ifUnds^ 

who  may  apply  for  and  to  what  courts  ti.  817 
proeeedmgs  where  there  are  minors. .  n.  817 

petition  and  serviee  thereof if-  818 

who  to  be  parties ti.  W 

notice  of  application,  &c. .  • ix.  8SI8 

rule  to  appear  and  answer.^ n.  919 

who  may  defend ......•.««  .  ii.  918 

plea,  replication, and  issues.. •«..•.•  n. 

trial,  new  parties,  kc n* 

IHroofof  title,  &c n. 

commissionen  to  make  fdurtition ix. 

partition  how  made « n* 

report  of  commissioners xi« 

proceedings  and  judgment  on.  n.  S889 

persons  and  cases  not  affected n. 

sale  of  premises,  or  of  pert n. 

search  tor  inenaUmnees,  kc. ...  ii.  894) 

dower  and  other  life  estates u.  ^^  rrr 

modeofsale;  report n.  828;  KB 

ConTeyances,  kc » xx.  827 

costs  and  expenses ii#  887,  899^  889 

distribatieu  of  proceeds... •••  •,.•••  n.  987 

iUTestments  howmade»  k« n.  896,  927 

remoral  ofpnceedings  into  sup.  eomrtn.    g7 

writs  of  enor  and  proceedings n.  997 

powers  and  pioceedingi  of  «MMry  in  Bft- 

king  partition » .  • . .  n. 

sales  oy  masters n. 

eHect  of  decree u. 

appeal,  by  whom  broni^  Aeo ii* 

in partkion of  <f|/kii<i' estates...  u.  WK  9KI 

ib.  of  estates  of  TuiuitiAs xc  981 

paxtition  where  Ae  state  it  interested,  i.  907 

ir.'99l, 

prorisionaa  to  daiBM  barred  by  irtalntes  u. 

andas  to pendiag  proceedings. ...•••  n. 

AirftMrf ,  petitions  by,  under  insolfeHt  lawu  fx. 

of  judges n.  276 

of  supreme  court eoaamissioaeas.,...  ix.  981 
JPlBrtocrsA^,/fmilsri,wlMn  and  how  mused, 

&c....» ..wb.^......  b  Vi8 

ForfrtdSges,  preservation  of ••  1.709 

Povmsnl,  plea  of,  in  certain  eases n.^  969 

Pedltn X.  075 

[See  Mmoktn  wtdp^Uen*'}  - 
Peace,  the,  officers  authorised  to  keep. . . .  u.  704 
iweiif  qfi  what  officers  autherised  to  re- 
quire  » n.  704 

in  what  cases  may  be  required  .«  u.  VU,  705 

in  no  others  than  as  preseribed* 0.  705 

proceedings  to  obtain.....  •» iX.  704 

committing  party  accused...., 11.  704 

dischaigiog  on  reeo^;ninBnce *  u.  704 

when  and  now  forfeited xx.  705 

proceedings  on  appeanmce  of  party.  •  ii.  705 
forfeiting  recogmcance^aetiott«n«...  ix.  706 
when  may  be  requJU'ed  on  ooirrietioBs  for 

offences..,. •  ix.  787 

not  in  cases  of  libel xx.  788 

Penaltie*  and  forfidtiint,  toam  of  eaceoutions 

fo^  in  certain  cases. ix.  251 

time  Of  conunenciiigactiQtts  for  .. .  ix.  9B7, 800 
monies  colleeted  for,  by  attomey^snenl, 

to  be  paid  into  treasttiy i.  181 

actionsfor ix.  480 

endorsement  on  process  therein  • . .  bl  481, 469 

mode  of  declaring  in ii«  8n,  862, 488 

.  other  pleadings  and  evidence  in. xi.  482 

judgment  woen  precise  penalty  net  tputi* 

fied XI.  489 

suits  for  such  as  are  iaeuired  on  rimrs, 

&e. .1...  xx.  481 

actions  for,  by  district  attomies  and  public 
officers u.  4S1 


S 
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PmaiHit  amdfoiftiimtat 
inbabitaBt*  of  tow>  to  wlucli  pcnaltiM  be- 
lour,  not  disqiullfied  u  iuron  or  wit- 
neffct I.  8S7,  884,  ii.  4S^fXi 

Pearl  tuha,  inspecton  of . . . .  i.  99, 114,  546^  CTO 

PEOPLE,  ALL  AUTUOIUTY   DKRITSD    rAOM 

TV  K 1«     92 

deeds,  &c.  to,  where  deposited i.  166 

aortg«ges,  kc.  to,  where  to  be  depottted  i.  172 

interest  uf,  in  mines  .... .* .....  s.  281 

deemed  original  owners  of  nU  bods  in  the 

state 1.718 

escheating  of  Unds  to • i.  718 

limitation  of  actions  in  fiiTor  of  people  relat- 
ing to  real  estate 11.292,298 

ib.  personal  actions u.  2Bft,  297, 29S 

ib.  for  penalties  apd  foiiutures. . . .  u.  297,  298 
partition  of  lands  in  which  they  are  interest- 

^  ed 1-  2OT,n.  831 

fuits  hi  name  of,  practice,  &c.  in,  to  be 

tame  as  tn  prirate  suits  i.  180, 181,  xi.  562 
aame  tfmttattons  in  personal  actions. . . .  xi.  297 
liable  to  be  nmi-saited,  ke,  in  ciyii  cases  ix.  562 

costs  recoyered  against,  how  paid ix.  663 

Parjtiry,  at  elections i.  149 

certam  surreyon  making  false  returns. .  x.  198 

defined. n.  681 

its  punislmiettt  when  committed  on  trials 

forfelony ii.  681 

ib.  in  other  cases xx.  681 

subornation  of,  its  punishment xx.  681 

consemtence  of  conriction  for  perjury  and 

siuE>omation  of ^ ix.  6B1 

when  courts  to  commit  for ii.  681 

authority  to  detain  papers it.  681 

attempting  to  induce  witness  to  perjure 

himself   XX.  682 

Ptnon,  meaning  of  the  term  in  criminal  ca- 
kes   XI.  703 

Per$anai  property ,  title  to,  in  certain  cases  x.  763 

Petit  treaam^  abolished u.  667 

Petitioning,  right  of,  secured ii.    9A 

PiloU t.  98,114,427 

[See  NevhYork,  etto  and  cowify  q^] 

PAcMonte,  pNaeration  of x.  702 

Pky»ie  and  surgery,  regulations  coneeming 

practice  of. i.  461 

nb  person  to  pMCtiae  without  lioense....  x.  4S4 
duty  of  peisons  ooniuir  fimm  other  states  i.  466 
eertain  diplomas  and  cwgreee  not  to  confer 

right  of  practising x.  466 

persons  under  21  not  to  practise i.  466 

restfietion^aa to ihadties of naedieine. ...  w.  455 
Phyticions,  to  become  members  of  medical  ao- 

eietiee. .«•..... x<  462 

charges  against,  for  misconduct...,  i.  462,453 

prooeedings  Aeiem x.  468^468 

who  entitleato  license  as i.  463»  454 

who  entitled  to  practise  as i.  454 

killing  by   administering  medicine,    &c. 

while  intoxicated xi.  662 

administering,  &c.  while  intoxicated. . .  xx.  694 
PZa/tsMiv^gA,  supreme  court  commbsioner  in  t.  96 

Pi,BADiivo  in  j)«rsona2  ocliona ix.  861 

iu^ctment «  xx.  804 

in  pmcecdinga  to  dctcnune  ehiaw  to 

l^d IX.  818 

in  partition ii*  820 

in  other  suits  rehiting  to  bad. .  ix.  841,to  843 

injustices' cottris...*. xx.  283 

in  court  of  dumcery xi.  177  to  179 

(See  Chanevy,  anart  qf."] 

toMidmenis n.  731 

dilatory  pleas  to  be  proved * .  xx.  781 

foreign  pleas  how  tried xx.  731 

Pledge,  interest  of  bailor  in,  may  be  sold  un- 
der execuitioo ix.  866 

Plumb-Mand,  ceded  to  United  States  . . , .  i.  82 
Poison,  administering  with  intent  to  kill.  tx.  665 
.  BUKgU^g  with  food.  With  intent,  &«....  ix.  666 


pntttng  into  spriaff  nriiewrfair  af  virtpv  «.  0 

ejsosug  it  to  cauU^  &C.... r**-**  n-9§ 

sefling  it  without  label ., ■.•! 

i^e or pcrcfc, defined,  l^e..., ^...,^h^ 

P»/tes,uUsnM^  of  the  state..., t«M  >>CB 

Politkalytar ,.,•, i-lj 

Po/ygonq^ forbidden r..  t*^.  ■>« 

Dunidmient B.0 

Poor^cveneerei^....  i.  M0^846,ll6,6ttli« 
[See  Ooeruert  qf  «&«  Mjr.awl  fsL  <■.  aH 

m  mi  fK  jiyarininirfinfr  tf LOB^ti^ 

[9ee  Coim*ysisipennMwdrmU^f^ts»^ 
/      and  act  of  1829,  in  toL  xxx.] 

i^oorjicrsons,  relief  and  asppoflAf »«  V 

proTision  liar  their  suing.  ••••...••«  *>•  ^ 

petition  and  proceed  ingf ..^  •  ■»•  ^ 

not  liable  for  oosta. •.•«—.. •;-.«..  i>>tf 
when  and  how  deprired  of  pfiTikfe  u-  * 
PiDisianoii  qf  toad,  MKnaiy  praeeading»J> 

recorer n.  w?;jlj 

in  cases  of  ftmibie  eatriea  and  dctoincn  XL  fl[ 
hi  oases  of  land  bemg  deatftadby  tsuat  D.  Ml 

dutyofiustices;  pwjoeedinga.  * ■•£ 

nstitutTonbycoBDmonplnas.. »•» 

in  eMe^teBaathQUii«0Ter...«,...4.  ■•  w 

in  case  of  non-payment  of  rent..  ••*..•*  ilhI 
in  case  of  tenant  beiagdischaigadwidfril'^ 

solTcat  aatrlte '>•"' 

in  case  of  defendant  holding  raalcfllata  mM 

under  execution «••  "-^ 

«aee»a  authorised  to  net 'zJt^, 

affidn7it,and  pvoo^MliBsn "-^tS! 

wamnt  of  possession  *'''**I2 

cITeet  of  warrant  on  Imw,  km ^w 

staying  waitnat  in  eeitain  ^aaaf«  >.  »..  ^  g 

costs  to  be  Kcorered  by  prcTaQhtfMrtj  B- w 

certiorari  to  ranom  piooeedsngi,«e»..  n. ■* 

Post/^iamous  dU/drA i-7^S 


i 


Po^titig  for  not  fighting  diiel,  how  \s^M  h>  g 

for  not  send&g  or  aweptingJSSby  B. « 

Pett  and  pearl  oMes,  iaapefl^ws^  u.  «^^  jS 

PaatjkhetptUt  9aptem»  aovt  tiaiwlw"*  ^ 

in ,...•..••• '^^  M 

school  monies  in*  • »...•••• '**' 

AnmMrtMft,  when  eattl«distiawBd,f(MK| 

for —  "•H 

PWrnd-nuulcrf ,  how  appoioled . . . .  .••••-'•  ^ 

their  allowance  for  keeping  catlie  dfrfiair  ^ 
ed. ♦#..... 4 ♦..••••.•. •••••••  ••••  _  jjt 

their  fees  on  reoeiTing  such  cattle.....*  >•  S 

PoufuL standard, defined,  fte i-S 

Poiouw,  towns  may  establish,  **••••  villi 
BMOfTs,  dsTises  in*tras(>  whcntobedscam 

powern ''S 

as  heretofore  existing,  abolished. . .  ..^^  \2X 

futui«.deaMdandpfmdeddbr...  i^v^ 

PsAoTxcE,  how  fiur  It  may  bo  wg^h^Jf^ 

courts ''S'kL 

inoowtofdmnoeiy ^ii-iw,** 

See  Qkmtenh  «Mi^^  sm 

Mens » "fS 

^^'^ S:JS;2 

_ ./.....V.VnV%4«4l?,2 

priTflege fiom^. . ,_, .>.....■»»  "^  J)  8 


m 


arrest 


insdronts  when  nzcaBpt  frctt- 
im 
hail  to 


imprisonment  oH va'A^ 

itf  to  sheriff 0-  ^^SiS 

assignment  of  bail  bond,  &e «*  •"»  S 

bail  how  ivlJered  after  suit f^S 

special  bail  how  p«t  in,  8m. •£  g 

surrender  of  principal "*  ^mi 

suits  against  batt "JH&S 

■ppeetance "•  •''*  ^  |g8 

removal  of  causes •- '*  «.  Kl 

pleadings  asrfee^ib * ^gl 

d^jfmUt,  nd  proc>f>edings  *^— ">*■ ••  "• 
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j>idfBwatt n.  858 

iioek«tipg  and  eilect  thano^  Ac ii.  M 

«K«catioiw,  and  datiea  ofoffiotfa  tharacm  n.  868 

against  proper^ ii.  2105 

htrj  and  tale  ofpawoaal  prapertj  ii.  306, 867 
ik.  nalettataf..*^^...^'-/-..  n-  867  to874 

yroaa<4i»gP  agaoiit  jotntMlon* u.  877 

on  boadt  (or  panonaaaaa  of  ao?cnaati  ii.  878 

#ona«^atia8  and  nhnmg  aaaaaa ii. 

agcolBBaal ix.  802, 

anita  to  Jomptl  dataffaunatiQn  of  alafaaa  to 

J«id..,, , 11.  812, 

partition ^*"  "*  ^M^ 

w»ste-..*.f*f "- 

trofpaff f 11.888, 

aeeoont u.  880,385 

raplaTin.... '.... ix.  622 

notions  in  fitror  of  chaatata.. n. 

ahatoBMint  of  suits  by  daath,  tte ix. 

ravifnlof  nuta»  Ifco xx.  tt6 

takiag  condhionaUy,  tastxaiony  of  w^tnof 

ses  within  this  atota xr.  911 

taking  testimony  of  witnaaaas  ont  of  this 

state II. 

pwr aadings  to  pwpataate  tettjmony «  ix. 
naaspellxng  attandaneeof  witnassaa..  ii.  400 

tvlalafiasnas xt,  409 

■otiea  and  other  proceedingB  piepaxatory 

to II.  400 

•  TCtotn  aadwiinmoning  of  Jnrars xx.  410 

apaaialinries rx.  418 

tiid  and  its  inaMants ii.  419 

•wending  pleadings  sod  piooeadings.  xx.  484 
snggastUms  ......t.  ..........t.  ..  xx«  553 

iaiprisoameat  on  eiril  proeasa n.  427 

•dahtingto  libertias  of  jails xx.  481 

tantian  of  easts xx.  682 

▼arions  -  spaeial  pTonsions  as  to  the  piae- 

tiee  in eirtl  cases ,....xx.660 

attilahy  poor  persons n.  444 

psoeaadinga  by  and  a^unst  iofaata. . .  ii.  445 

by  and  ^psintt  axaantaas,  Ite. . . .  n.  447 

haafSy  davasaas,  legatees.  8to.  ii.  450 

conkonitiottsinaonrtsoxlaw.  ix.  457 

•  .>  ib'Xncaoftaofaqni^ xx.  461 

against  towns,  «oanties,  and  ether  bo- 
.  dies  or  ofiieats  having  corporate  pow- 
ers   IX*  478 

against  sheiiffii.  and  other  oflioers,  on 

offieiai  bonds xx.  4TB 

nttianalbrpandtieaandibrfeitnrea.  xi.  400 
Btooeadinga  far  adaMtasnrament  of  dow- 

•r....*: ; XI.  488 

fsi  aoMaalien  of  denMnda  against  shipa 

andvasscia xx.  492 

ibr  »aaorerf  of  rant n.  500 

'Ofpcsseasionofdemisedpremiste  xx.  605 

fbraible  catriea  and  doteiners xx.  507 

saasmary  psoaeediags  to  recorer  land  in 

other  cases xi.  511 

In  distraining  catCH  A«> ii.  517 

in  fwoeeedinM  as  for  eoatempto  to  enforce 

civil  Minedies,  he >x.  581 

vpan  sngneatiens xx.  558 

npoa  arbitrations,  &c xx.  540 

in  iha  ibreclosare  of  mortgages  by  adrex^ 

tiscnent xi  546 

'   npon  writs  of  ibo^eaj  corpus ii.  559 

npon  writs  of  seirs  /octos  xx.  876 

npoa  inibnnatioDs  ni  nature  of  qu»  war- 

ntnfa,  l&o it.  581 

en  write  of  mmndmmu  andprohiMHim  xx.  086 

en  the  writ  ad  qw>d  damnum xx.  668 

9m  wriUcf  error tx.  590 

0*  write  of  csrfionvi  and  tfert9r,  in  eer- 
tefai  special  «aaea> ftv 


PraeHee, 

on  appeals  from  cowt  of  chancary xi.  iM 

iiom  surrogates*  coorte xi.  08,  06,  608 

finm  circoU  jndges. ...  xx.  08;  00^  008  to  011 

fiEomdo.  asTiccP^obanceUors ii.  168^  179 

fromcourte  of  common  pleas...  ••  u.  68,  611 

firom  justices  of  thcfsnas •••••  ii.  257 

incrfflNna/caass ix.  708 

preftantien of  offencea ••  •••.  n.  708 

^     arrest  and  .cYamination xx.  700 

trials  before  special  sassiona. ........  ii.  711 

oastioaaria  to  those  conrto '....■.  n.  717 

indictment  and  proceedings  to  trial.  • .  ii.  720 

trials,  hilla  of  .exception,  «c n.  728 

jndjpnaote,  itc ix.  787 

write  of  caror  and  aeitionri.... n.  189 

special  ptoceedings,  oomncra*  inqaast. 
TtcT..;, 11:742,  W5 

Prtaji  for  juries,  to  be  issued  by  district  at- 

toinies ix.  X6 

PfrtndenttgndfHctfruideiUf  deetxirs  <^,  how 

chosen , x.  127, 146 

[Bee  act  of  1829,  in  ¥oI.  nx.  which  dirccte 
choice  by  general  tidtet} 

proceediagsof elccton....  t.  147 

JPrcsnayfton  of  payment  from  lapse  of  time  |x.  800 

of  aeath  in  certain  cases x.  748 

rSee  Evidenet.'l 

^resgid  hmi,  packing  and  sale  cl. x. 

Pretoided  heir,  producing,  with  intent  to  de- 
fraud    u.  670 

JVrtendlBd  fiitfet  to  land,  buying,  fte n.  091 

exception  as  to  certain  mortgages.. . .  n«  091 

Priut X.  285,  986.  866  xx.  189 

[See  Jlfimsfer  itf'lhegma,} 
Princ^e  Bay,  bind  at,  ceded  to  U.  states. .  t.    82 

PrinopotM  in  ttcond  degne,  in  MionleSf  how 

punished ix.  097 

Prtntn  or  wwiitcn  tefieeHone,  far  not  nghting 

duel,  he.  punishment  of xx.  694 

PHntert,  fees  for  publithing  1^^  notices .  xx.  018 , 

PSlsoirs, 

CMui^priaoNC xi.  754 

(See  Cewily  pnisona  and  «M/s.] 

state pnsona..... «.  xx.  7B9 

(See  State  prwmg.J 

prftrisions  concerning  au  prisons ii.  778 

persons  committed  for  onances  apunst  U. 
States,  to  be  receired  in m.  774 

keepers  of,  exempt  from  militaxy  and  jury 
duty ' XX.  774 

female  prisoders,  not  to  be  whipped  for  mis- 
conduct   IX.  774 

spirituous  liquors  not  to  be  brought  in  with- 
out permit.'. u.  778 

conricte   in,   when   witnesses,   and   how 
brought  up „»    u.  774,  Ite. 

Pnison  nns,  in  Hfnl  snils , 

arrestof,&c xx.  426; 440, 441 

how  kept -and  imprisoned xx.  STV,  427 

when  to  be  admitted  to  liberties  of  jails,  n.  488 
escape*  of,  and  liability  of  sheriffs  for. .  xx.  437 

declarations  agaiast n.  860 

when  to  be  charged  in  execution n.  556  < 

habeas  coipns  to  teatifo ix.  658 

when  brought  up  on  habeas  corpus,  to  be  ra^ 

tomod  to  same  jail xx.  569 

committed  mder  authority  afU.  States,  n.  448 
proceedings  to  arrest  on  trimimal  chargee 

ftc XI.  700 

when  arrested,  before  what  asagistrate  to  be 

broui^t n.  7O7»7O0 

examination  of. xx.  708 

when  to  be  discbaxged,  when  bailed.. . .  ii.  709 
powers  of  different  officers,  to  lat  to  bail  n.  TM 
trial  of,  by  special  sessions .«,..«. .«...  u.  711 
when  arrested,  may  be  conreyad  throng^ 

other  counties  in. certain. cases. .  •••  ix.^  748 

habeas  corpus. foTf  to  testier  ^>« »• 
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maj  be  Drov|^  iMinra  oovt  iviaaia  couii- 

ty»bf  otdcr u.  747, 748 

Id  be  naunded  to  nune  jail ii.  tXO 

fcow  duebHi|6d,  itc.  on  hsboM  eorpw  or 

eeftionn ix.  6flB 

wbon  and  how  nUoTod  by  wamuBt n.  072 

{See  lCii6ea«  eorpiu  and  Ceiiiororj.] 
>    whan  diaebaiged  for  want  of  proteoiitioB^ 

nottopayfeea u.  747 

wbanto  bedofalTconfiaod.... ii.  766 

proYiaioai  as  to  tAeir  managemeat.  iz.  766^  766 

wbcft to  labor  IB  jali ii.  766 

wbcnonbighwayf..... ii.  766 

fesaae,  bow  dioMtod  of n.  706 

list«of,tobad€Kf«rdlto«oarU n.  766 

■ot  iadictod,  whi  to  be  diaobarand, .. .  d.  766 

Bot  tfffed,  wben TO  be  dieobanea. n.  768 

unable  to  pqrAaety  bow  diseKaif^ ii.  766 

not  to  be  raaored  after  (qpeai^g  of  oyer  and 

temuner. .....'•.....  n.  766 

in  alole  j»*MOfu,  diieipluM  of ii.  767 

pttMfhment  for  bnaldng  frogi,  or  atteaqit* 

ing,  fte. by  forae r.  u.  686 

fimn  difereat  dittrieta  ki  wbaTpriaoii  to 

be  oonfined n.  769 

[^terad,  aee  vol.  ni.] 
etcapioj^,  reward*  to  be  offered  for. . .  ii.  769 
when  iniaoe  to  be  removed  tO'hfcyitbl  xi.  766 
bodiea  of  thooe  dying  to  whom  to  be  de- 
livered..,  , II.  770 

when  to  be  MntfiKMB  one  iftriaon  toother  XI.  7701 

aenteaced  for  Itfe,  civilly  dead xx.  701 

for  leM  than  life,  civil  righti,  &c.  sus-        . 

peaded..., xx.  701 

removal  of,  in  cases  of  pestilence,  4c- •  u.  771 
certified  copy  of  sentence  to  be  delivered 
with  them,  to  annt  of  state  prison,  ii.  769 
female^   sentenced  iirom  certain  districts, 
contract  for  support  of,  with  corpora- 
tion of  New-Tork XX.  709 

[Amended,  see  vol.  ixi.]  . 

females  not  to  be  whipped n.  774 

•natodyof  tiioee  eemmnted  mider  authority 
of  u.  Statati  in  criminal  eaaet .  ix.  779,  774 

JPrioaU teantary  to  gprenor...*  i,  96^  105,  190 

iVtei/eget  of  eleotort x.  127 

.ofmembersoflepslatiire. x.  164 

limitation  of  suits  how  affiected  by.,  xi.  299 

of  towns • X.  836 

of  counties i.  864 

PHMjcaf X.  164.  16S 

iVv«a<c,  of  wins 11.60,69 

when  evidence xi.  61 

contesting  thereof..  ..............  xx.  61,  62 

jPknoerss  cMl,  to  be  in  name  of  people  ....  ix.  276 

how  sealed u.  179,  M 

in  En|^sh  langnage xx.  275 

U$U^. II.  179,  197,  196,  277 

how  eobscribed «  ii.  278 

time  between  teste  and  retnin  of. xx.  666 

how  returnable xx.  196 

lu^  executed  and  returned..........  xx.  440 

not  to  be  served  durixgeleetiQns i.  127 

nor  during  town  meeting x.  812 

proceedii^  in  ease  of  resistance  to. . .  ii.  441 
not  allected  by  a^joomment  of  courts  xx.  277 
issuing  of,  to  save  limitations ....  ii.  299,  800 
[Bee  AUackmaU,  Capiatr  ad  resfNmdcn- 
dnm,  and  ExtcuUtm,} 

Froetomotion  of  special  election x.  128 

ofoyerandtenniner xi.  206 

Prqfimi  panbg  and- swearing,  how  pnniabed, 

&e I.  678,  076 

ProkibUtd  aet9,  doing  them  a  misdemeanor  xi.  696 
FrMbiiicn,  writ  of,fy  what  eeurt  to  be  issu- 
ed, ite.... IX.  687 

retan  may  be  adopted  by  party,  Jtc . .  xx.  667 

jttdgmentm xx.  688 

Anomiseofy  nolcs x.  797 


'466,497 
..  L  4B 


CBttBUh  qf  ixekang$  and  Prmniuorff 
noies.] 

AnafMrtv  liable  to  taantion,  &e 1.  287 

ofthestate.. x.  168 

real,,, •••...  1.  7f7 

[SeeXond-l 

jMfvona/,  title  to i.  IVI 

liable  to  execution n.  8IB,  91 

wbatexeiaptthere&OB... xx.  2M»  887 

liable  to  distress  for  rent n.  M 

exempt  from  distress.* n.  BB 

iVotsste  m  case  of  jtestiloice  in  New-YodL  l  781 

dami^ges  upon  in  eertain  cases x.  718 

by  notaries,  when  evidenoe xx.  283^  291 

iees  on ix.  6ff 

Pnblie  admmuirator  in  New-Toik  .  ^  • . . .  n.  113 

in  other  oountiea  •• n.  US 

Pli6/»e  &iM/dingf  mui  frecftons 1.211 

POBUCHSALTH I.  4S 

health  officciv  in  New-Yoik x.  43 

quarantine,  &C.  at  New-York.  ••••..,.  i.  4S 
preservation 0^ in New-YoriL«...  i.  416^  416 

lb.  in  other  Mfts  and  places..... i.  44B 

practiee  of  physic  and  suigeiy i.  491 

pTOLio  iiremvcTioir i.  496 

universityofAie  state 1.486 

powers  of  rmnts 1.  468 

powers,  &c.  ottrustees of coMegfce  l  498^  468 

foundation  of  academies i.  481,  40 

poweiB,  &c.  of  their  trusleea. ...  i.  46li»  468 

Lancasteiian  or  select  schools x.  464 

common  schools i. 

powers,  &e.  of  superintendent..  •  x 
apporiionment  of  school  monies .... 
distnbntionof  ooBsmonsehoolfiind....  x.  ^ 

schools. \.....  1.418 

inspeetort  Qfoommonseikools  ........  i.  4B 

school  districts,  &e .1.418 

duties  of  eoenty  clerk  in  res  nect  to....  x.  487 

local  rwnilations  na  to  schools x.  4BB 

xn«tfii«6on  of  deaf  and  dumb i.  487 

gospelandeehoollots... i.  487 

Lewiilonanheolfnnd z.  489 

FubUclandi x.  B7 

powers  a»l  dntiea  of  OQflHnistionen  of 

'  land-office 1. 187 

survoT  and  appraisement  of. 1.  188 

sale  toereof x.288 

KQtection  thereof x.  29 
loi^;ittg  to  canal  fhnd x.288 

belonging  to oomMm aehool fiind  ...••  i:>l88 
PubHcnoSiia,   [See  iVbtories  miWtc.] 
Jhibtie  officen,  [See  Qtflcers  jpnMie.] 
Pultmty  eMtmUt  conveyances  toamt  of. .  •  i.  70 
PuniAmenUf  cruel,  4cc.  not  tobelnflkted.  1.   94 
prescribed  by  common  law*  aboliahed  n.  781 
preecribed  by  revised  ftataftni^  nna  A4»- 
nte>  aitd  wi»d<mf«wort. 

iVxAosf,  who  capaUe  of >•  ^  j 

flioN^,miMrtgnnfoi^tobejprefeR«d 1^748 

JPnTcAescr,  remedy  dl,  if  denanded  by  nnlsv* 

fol  weights,  &e i.  611 

conveyances  made  to  defraud,  void. .  .*  x.  184 
maung  such  conveyaaees,  n  misdnntrn 

nor ,..,  n.  680 

putting  them  in  use  a  misdemeanor  n.  §99 
for  valwaolexonsiden^on,  4tc.  when  nrn- 
tected  X.  728, 737,  789, 748,70lM«L  rx.  181 

not  affected  by  p^ndinat  o/sut<  4n  ribanci 
ry, unless  notice  be  ued,  &c., .  •  •. .  xx.  174 

may  bring  ^iectment 11.  808 

at  sheriff's  $ale  of  laads^  when  he  nay  re- 
cover in  case  of  eviction  ... n.  SIS 

pMtMm  eoMil^,  in  second  senate  district  •  i.   81 

infourih  congress  district i.   88 

to  have  one  member  cf  assembly*  ••  .«•  i.  161 
supervisors,  when  and  where  tn  meet.  t.  981 
loan-officers  in..  ^ x.  98,  IH  U< 
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QUAIL8»  IjtftridgM,  Ite.  not  to  be  kiBed  «t 

eerttiB  imatB  in  «ettam  coaaflM. . . .  i.  702 

penaliies  tlMrefor i.  702 

endenee.  •  • . . , i.  702 

iQicdbtrt.  4*c.  wiMta  thej  wtmj  comimite  for 

militafyMnriee i.  286,  817 

wben  not  liable  to  penalty  for  not  aenring 

aaasieaiora i.  847 

manriagesof ii.  141 

not  to  lit  on  trials  of  eaiiital  offencei .  u.  784 

Qiia/i^«ation«  of  electors x.  126 

or  the  public  officers  of  the  state ...  i.  96,  116 

of  town  officers i.  844 

QuanmHne  at  j>ort  of  New-Yoxk,  regnlatlona 

eoaceming  . . : i.  426  to  430 

ibreij|;ners  dting  at ii.  121 

weig^  at I.  100 

at  Albany,  Troy  and  Hudson/ i.  448 

Qvaricrin^  of  soldiers i.    93 

wuuUng  tndietment,  when  another  found  ii.  728 
^HMiif,  eouAty  of,  in  Arst  senate  distriot. «  i.    84 

i^  first  ooqgr€^8  district x.    86 

to  have  one  member  of  assembly i.  161 

fupermoTBoCwhcnaadwheretoBBeeti.  806 

wreekmasters  in  ^ , i.  100 

measuenin ...«.  x.  862 

load  of  heaped  measure  in»  defined  ....  i.  611 

overseers  of  highways  in x.  840,  860 

beef  and  poi^,  repacking  ot  in x.  643 

fish,  inspected  within x.  662 

htathhens,  quails,  4to.  when  not  to  be  kitt- 
ed in I.  702 

^nems&ury,  town  dcrk  of,  to  record  marks 

on  timber i.  699^  700 

^iHtt-roits,  invalid  sales  for,  how  cancelled  i.  186 

'^VOioorratUo,  informations  in xx.  661 

CMce  wben  to  be  filed ii.  661 

proceedings  on » ,.  xi.  662 

holding  to  Mil  for  usurping  office  ....  xx.  682 

judgment  and  proceedinn>....  xx.  68^  688 

against  corpoiate  bodies,  wLen  filed.  •  xx.  083 

leave  to  file,  by  whom  cranted xx.  688 

proceedings  to  cono^aefondaat's  appeajp- 

«      ance xx.  684 

ilgainst  scleral  peraops  claiming  same  of- 
fice  : 11.  684 

practice  on*  generally xx.  586 

judgments,  costs  how  collected ......  ii.  689 

powers  of  chancexy  on  judgments  against 

coiporations -. xx.  686 

copies  of  such  judgments  to  be  ^ed  with 
secretary  of  ttate^  &c ix.  666 

BACING  of  animahr,  prcbibited i.  072 

public  officers  to  prevent  meet  and  bind 

over  oi&ndeia i.  072 

penettiea i.  678 

in  If€W  Utrecht x.  678 

[See  yol.  tk.] 

^ftonret  wHhin  a  mile  oTcourt n.  693 

drawing  stages  or  other  carriages,  probi' 

Mted «. X.  096 

B»ffiing  for  money,  &c.  prohibited i.  006 

contracts  on  account  of,  void x.  665 

aaoaey  paid  for  chances  may  be  recovered 

baek X.  666 

JBa|M,  different  kinds  of ix.  663 

punishment  of xx.  063 

certain  proof  suflicient  in  trisA  for  ... .  u.  736 
MUal  actifin$,  ancient  abolished,  and  ejectment 

substituted  ,,' ii.  846 

Seal  property,  act  concenmig  its  acquisition, 

enjoyment  and  transmission i.  717 

tenure  of i.  718 

persons  capable  of  hotdinr,  &e i.  719 

estates  therein,  nature  ana  qualities  there- 
of  '. 1.721 

atienation  of  eitates  therein  x.  721, 788, 748,  n. 

1S4 

title  to  by  descent x.  760 

l^ipeeial  provisions  of  law u.     1 


Bealnropertiff 

title  by  deviae.  •» n.    66 

by  judicial  sales ii^  867 

fraudulent  ooBveyanees  and  eontraets  re- 
latino  to II.  184 

actions  ruating  to n.  802 

time  of  commencing u.  292 

tumnsaryproceedingr  to  reoover  posses- 

aionot. ii.  607,  611 

.    olftnces  against xx.  096»  696,  AM 

Uable  to  taxation x.  887 

[See  Land,  OoAvcyancst,  ^1 

RsoBXPT  in  actions  relating  to  land,  abolished, 

&c ? , XX.  841 

Aeee^,  foigingof ,. xx.  678 

RBCtnoer  at  state  pier»  SMB-Harfoor  x.  100, 115 

his  duties,  4(e.......T?V. Ji!  216 

Reeemere  of  pahlio  monies,  wh^  their  offices 

may  be  declared  vacant  by  goretnor  x.  122 
on  dissolution  of  oorpoiatioos.  xx.  409  to  472 
on  proceedings  aMnst  coipontionf .  •  xx.  468 
[See  aMvoftilions.] 
IZeetjemg  freper%  by  tOsely  personating  ano- 
ther.  , XX.  076 

embeaded» knowing^ ,  ...» ii.  078 

stolen,  knowingly xr.  680 

conviction  for,  may  be  had  wxthont  con- 
victing principal . 'xx.  080 

IB  what  comty  may  be  tried ix.  726 

dead  bodice  unlawfiuly  disintened,  Amow- 
ittgly XX.  098 

RscoemzAircxs,  not  to  bind  lands n.  862 

in  criminal  cases  how  to  be  taken  In 

oonrts  of  record u.  740 

to  be  signed  in  aD  other  cases n.  746 

how  estreated ii.  486 

suits  thereon,  judgment  and  execution  ix.  486 
powers  of  eommon  pleas  to  renut ....  u.  486 

proceedings  for  that  purpose n.  486 

il«eognt»mces  ofvoitneeeee^ 

when  to  be  taken n.  700 

when  with  surety u.  709 

qfpriamtere  and  tetlnesses, 

to  be  certified  to  court • .  ix.  709,  710 

also  when  taken  by  cleik  of  court ....  xx.  710 
Rteordere  qfeiiUe,  how  qipolnted,  &c.  x.  97,  106 

where  to  reside x.  101 

oathofoffice x.  119 

their  authority  as  to  b^gars,  ficc x.  688 

as  to  profime  eursingand  swearing.  •  i.  678 

ib.  ptoof,  &c.  of  deeds r*  756 

ib.  m  cases  of  abscondii^  and  insolvent 

debtors,  &e n.  8,  17,  84 

ib.  in  sotamixatiott  of  marriages. . .  xx.  ISO 
ib.  in  cases  of  forcible  entiy  and  detahi- 

er XI.  607,  510 

'  ib.  in  removing  tcmmts. .....  ^ ix.  512 

ib.  to  require  sureties  of  the  peace,  ii.  7D4 
ib.  in  the  arrest  of  offenders,  &c.. . .  xx.  706 

their  fees n.  ^ 

[Seethe  sevend  eitiee  in  this  index.] 
Reeorde,  papers  filed,  Itc.  stealing  them. .  tt.  680 

of  judgments xx.  282,860 

ib.  in  common  pleas xx.  210, 292 

Redeai^Uon  qfUmde  sold  under  mortgagef  to 

the  state , x.  213 

aoldfortaxes x.  400  to  411 

sold  under  judgments xx.  870 

Rrfertea,  when  and  how  to  be  appointed  by 

courts  of  law xx. 

proeeedxBffs  thereupon xx.  __, 

ib.  In  acnons  of  account i  xx.  885 

ib.  in  casee  of  absooudihg  and  inMlireat 

debtors u.    40 

ib.  In  cases  of  actfouBts  maihit  deceat- 

edperMriis xx.    88 

tbexrfees ii.  048 

RtgtHte  ef  the  imte<rtt(y,  their  organisation 
and  powers x. 
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RiginiM  ^IW  mi¥Mr9U^, 

nunber;  liow  •ppointcd,  lie «.  4fi^  457 

ofiG«n,«nd  their  dotief •  i.  457 

pavreriifTiutotion  ..I l  457 

Bg^-UwtMulKrwitffto » i.  457 

BMj  eonfer  Aegreea:  tWr  tfltet.  i.  454,  45B 
yww  m  flftMf  4tfSmtmtiitm  in  eotttgM 
fetod  acadeaaiea ,•...    i.  46S 

ft.  IB  MtpeQt  to  litentiire  find.  i.  186^  458 

ib. in. fooad^tioii of  icade»ia> ..,«.»  i.  461 

ib.  of  LaacMterin  ot  icJiMtfeheok.  i.  464 

rtpotU  to  be  iBMio  to ....,..«  i.  459 

tbeir  aonaal  report  to  Ieg;ialatare i.  459 

to  preaeribe  foims  of  retunii  iiom  colle- 

geflffcc * 1.499 

•xpenfetofpriBtkg,  he «...  x.  469 

oflSeeit  of  coUege«  or  «e«deinief  not  to  be 

regenti ; :Jl, i.  464 

not  to  «ct  M  trustees i.  464 

Jttfifffr  of  iuty  and  county  of  New-Yoik, 

bow  eboaepL  4te i.  97,  112,  117,  127 

wberetoreside l  102 

to  net  nntU  sucoessor  is  qoalified i.  117 

resignation  of i.  121 

may  be  removed  on  oharees  .". x.  123 

proceedings  on  sudi  eaarves.. .  i.  123,  121 
TacancT  in  M&ce  when  flttea  by  governor, 

&c.. I.  124 

wben  by  eleetioB x.  128 

to  recora  conreyances,  he ;. .  x.  763 

his  oAce  hoars ii.  2S6 

hisfiBCs xt.  6S8 

\heir  powers  aMd  dolice  IX.  170, 177,  17»,  180, 

aH285»  286 

actions  on  their  bond xx.  479 

their  fees xi.  627 

[See  CAoncery,  court  qf.    And  see  also 
actoflS20,Tol.  xix.1 
M^omder  of  sererai  matters  may  be  allowed 

byconrt ,.  xi.  366 

Bdigumt  Iree  exercise  o^  secnred i.    98 

ikHgiama  muHngt,  distorbance  of i.  674 

Jbaiotmier,  what  estate  so  termed ........  i.  723 

Tested  and  contingent , x.  723 

when  Toid  for  nndae  suspension  of  power 

ofaUenation.... x.  728 

limitation  o^  on  snccesaiYe  estates  fi»r  life, 

&C. 1.  728 

upon  estates  for  life  of  third  peMoas  . .  i.  724 
oniiie  estates  and  terms  for  years. . . . .  x.  724 

in  terms  for  years,  &c x.  724 

meaning  of  '^Jkftrt"and  "isMw^  in  cer- 
tain    X.  724 

in  what  cases  a  eontmgtnt  rwnainder  in 

feenuiybe  oeated '. 1.723,721 

when  on  a  tesm  for  years. i.  724 

may^  be  created  escpectaat  on  the  deter- 

minatioa  of  a  term  for  years i,  724 

not  to  be  Toid  on  account  ottkie  probabfli- 
ty  or  improbability  of  contingency  i.  724 

other  roles  in  regard  to x.  725 

not  to  be  defeated  by  termination  of  pre- 
cedent estate 1.723 

JRunabutarman  and  reverttoner,  remedy  of, 

for  ii^aries  to  estate ,. .  x.  749 

may  maintain  waste  and  trespass ......  t.  760 

when  to  be  admitted  to  defend. .  xx.  339,  &41 

action  by,  after  defkult  of  tenant ii.  839 

certain  iteoveries  roid  as  to ii.  340 

proceedings  to  determine  their  claims  to 

land II.  312,315 

how  affected  by  proceedings  in  partition 

of  land II.  322,  323 

writ  of  error  by ii.  091 

proceedings  to  discorer  death  of  persons 

on  whose  tires  estates  depend xx.  348 

■gcmbsioft  of  damages  in  justices*  courts. .  xx.  247 
agmewUfrom  qfftei,  provisions  concerning  x.  121 


RmimUutc^vmif,  in tfaiiJ  ttmin  distiW,  i.  i 
*  to  compoie  aoMk  oOBigEeas  diitriet. . . .  L  8 

tohaYc  four  metnbera  of  awemhly 1.9 

siq>ernsots  d^  wfaenand  when  to  mastL  M 
proTisioaax«latingtoMiiitiain...  x.  Mbti 
Rasrrs  en  sxnncEs  curaxir,  ant  aftcfed  hj 

abolitiottoftennrefl r  i.70 

right  to,  protected,  he.  x.  746^  n.  81,  87,  W 

di»vt»Bfbr t.}ti 

right  of,  in certahi  cases, regntated...  o- W 

officers  authorised  to  distnm n  11 

articles  which  may  be  distrained ilM 

articlM  exempt  from  distress b.  M 

goods  remoyed,  peoal^  ferxenutiag.  xl  M 
regulations  conoeminr  beasts,  fte.  &- 

timined .' U  »!,« 

penslty  for  rescue  or  pound  tareaebr..  xx.  6fM 

S'oceedings  on  xnakiog  distxuss il  W 
strainin|p  when  no  rent  due ....ilW 

action  for  u regularities  in  distrafamig.  n.  W 
pleadinr  in  actions  against  distxaxnor.  n.  M 
proceemm  to  recorer  land  far  non  mr 

meat  ofT w-  W^  HI 

actUmftfdtbi  ibrrent,  within  what  tiaMts 

bebroni^ •«  ^' 

[See  Ldmdiord  and  tenant.] 

A^eenif  cases  in  which  it  lies n.w 

not  for  property  seized  for  taxes xl  9 

when  not  rorpropeity  in  execntioa.  •  •  °-  2 
howeoaameneed;  wxit,  afidarit,  lead  d.  O 

duty  and  aothoriQr  of  sheriff i>{B 

arrest  of  defendant,  bond  by  him  .....  H.1IJ 

proceed^gs  on  chum  of  psoperty n.  0 

return  of  writ,  he.  excepting  to  bail.,  n.  9 
excepting  to  phintiff *s  snetles  and  pv 

ceedings o-  •■ 

defendant's  i^pear«iee  to  be  eatend.  n.  0 
pnnrxstons  concerning  pleadings  by  phis- 

tiff n.a%0 

rise  concerning  pleadings  ly  defeadaat  p.  0 
either  party  to  notice  !«■  tnal o-0 


•*•«••• 


assessing  damages  forrisintiff         ,    . 
judgment  and  execotaon  for  fhaaHS  a 

certain  cases ^-^ 

also  for  dafeadant  in  emtain cases  •••  b-  5 

judgments  to  be  hens*  &e. i^'S 

writ  oi  mqfdry  and  proceediatfs .  ....«^p  0 
when  proper^  not  reqnind  to  be  >*f^^ 

certain writs'abcOished  .'.'.''..'.*.'.'.'..  "•£ 
suit  on  bond  of  pbintiff,  proceediagi.  it  0 
coroners  to  act  when  shariff  is  pai^.  n*  0 
eertic»ari  to  remove  proceedings  ^  ^  ■■ 

preme  court , "'"S 

Rq^icaMtm,  form  of,  in  cextain  cases,  n.  8Bi  0 
of  several  matters,  may  be  allowed  vf 

courts ♦ o*^ 

lUportir,  for  supreme  conct  and  court  of  c^  ^ 

lors : X.  97,  lfl8*lM,»*'«* 

rSec  StaU  rtporUr.]  ^ 

for  court  or  chanceiy x.97,W* 

iRsprescntarwss in congres«» apporCiottBMati'  m 
elecUon  of . . . . TTr .T/.TfTx.  m,. flj  » 
resignation  oC  and  vacancies  in  their  of- 

flee '•^^S 

i2«priet)0s  nuty  be  nanted  by govetaor ...« >•  *• 

of  convicts  under  sentence  of  death,  ^^^ 

begnnted  Inr  judges  or  courts  ..••  "•£ 

how  andwhenby  sheriifi^  he m*5 

proceedings  for  that  purpose. . . .  "r,25, 
Reproaehet  in  print  or  written,  ibr  aotHpittf  ^ 

a  duel,  £c.  punishmentof ^'^ 

Rfiteui  of  property  detained,  pensRv  for. .  n-  >** 
JUsignaUon  of  pablic  ofioeis  te  tma  (^  ^ ,« 

made..... • «  ^" 

Mupondentia,  contracts  of,  excepted  fiwnitv 
against  bettii^  and  ipsning  «. ;* '"r  '* 
and  from  certam  provisiona  agsbut  flw  .^ 

dnlent  conveyances j  i 

iZestilttfion  in  oases  ef  forcible  eatfiestaddr 
tainers "••* 
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Armalof  jodgDMBto  ....  n.  286, -880,  091»  740 

[See  Bnvr,} 

ofdaeieae u«  605 

[8ee  uljipcate.] 

Jifv«riiei»  defined 1.728 

[See  Future  estatu.'] 
Hmenunur  and  remauuUrman  i.  748, 750,  ii.  312, 

322, 339»  848^  fi»l 
[See  Remainderman  and  reoernoner.} 
BtftUed  Statutees  general  diTisloa  of,  dedar- 

ed,&c n.  777 

time  when  they  geTenJlY  teke  effect. ...  ii.  777 
conetruction  of  teim  *' laW*  now  in  force'* 

in u<  778 

ofurma**heretofore*' and ''hereafter"  ix.  778 

of  plural  words,  &e xx.  778 

of  repuimant  provisions xx.  778 

how  ceitmed  and  published ii.  778 

[For  certain  other  rules  of  construction,  tee 
the  naeral  repealing  act  u.  779L  780   ' 
and  also  in  this  Index  B^Miitum  tfcer* 
.  tain  terms,  4*^.} 
Mfmival  of  judgment  rendered   in  justice's 

•  court • u. 

in  other  courts ii. 

£See  SdrefaeiaeJ] 

^^•nitsatlaw xx.  115,386 

[See  MatemenL} 
of  suits  in  chancery u. 

RxTocATioir,  conyeyances^with  power  o£^ 

whenToid,  &o xx. 

({fi0t//,howtobemade xx. 

by  marriage  and  birth  of  issue xx. 

of  w£Ll  of  unmarried  women xx. 

bomL  &e.  to  eosTey  property  devised, 
not  a  revocation xx. 

incumbrance,  ice,  not  a  revocation. ..  xx. 

C0BV^[anee,  Itc.  when  to  be xi. 

pfovisioos  of  revised  statutes  concerning, 
to  what  wills  to  iqpply xi. 

cimrobate •  ii- 

of  letters  testamentary,  &c. ^x. 

Revoking  ndmiuian  to  arbitfstioB,  action  for, 

fcc ...  n. 

BidUoiMi,  inspector  of  fish  at  ...  i.  100,  114,  115 

huduties,  &c i.  651,  570 

Bkknumd,  oow^y  t^,  in  first  senate  district  x.    84 

in  second  congress  district '•    85 

to  have  one  member  of  assembly i.  151 

supervisors  of,  when  and  where  to  meet  i.  866 

wreckmasters  in x.  100 

'  measurenin 1.862 

load  of  heaped  measare  in,  defined. . . .  x.  611 

overseers  of  hi|^ways  in x.  840, 860 

e:xpenses  of  trym|^  certain  persons  charg- 
ed with  crime  m i.  886 

(and  see,  also,  on  this  subject,  act  of  1829, 
in  vol.  XXI.  J 

BigAtsofitthabitanUofthestate i.    92 

Hwere  and  lakee,  navigation  of x.  683 

/Zottci,  law  of,  and  regnlatioB  of  stages i.  695 

Boade,  public  and  private,  how  laid  out. . .  x.  512 

iio66«ry  in  the  first  degree xx.  677 

in  the  second  degree xx.  678 

punishment  of  different  degrees n.  678 

attempt  by  threatening  letters n.  678 

Rocheeter,  town  of,  trustees  to  be  elected  in  x.  860 
R^ehteim'f  village  of,  inspector  of  sole  leather 

at I. 

itoeHomicoiiii^,  in  peeoad  senate  district,  i. 

in  second  congress  district x. 

to  have  one  member  of  assembly x. 

*  supervisors  of,  when  aad  where  to  meet  x. 
penalty  (or  fhnying  without  license  does 

•  not  extend  to i.  527 

desk's  oflice  in i.  876 

JlMM,knd  at,  ceded  to  United  States x.    74 

itpMss't  J^tiK,  land  attended  to  V.  Slates,  i.    75 

jRoc^pde  or  perch >•  607 

i2ye,staiidaM  weight  of i.  611 


248 
676 


184 

184 
61 

64 
64 

64 
64 
65 


62 

85 

644 


84 

85 

151 


SAGG-HARBOR, 

inspector  of  sole  leather  at x.    99 

statepierat i.  216 

receiver  of  profits  of  pier  how  appointed, 

&c x.100,  114,  115 

hisdaties,  &c r.  215 

St,  Lauoreneef  amnitf  ofi 

in  fourth  senate  district i.    84 

in  twentieth  conpess  district x.    96 

to  have  two  members  of  assembly x.  162 

supervisors  ef,  where  and  when  to  oseet  x.  866 

may  allow  certain  bounties  in x.  706 

supreme  court  commissioner  in r.    96 

Saiariee  of  certain  miblic  officers 1. 190,  191 

vrfaen  pavable,  kc x.  191 

[See  act  of  1829,  in  vol.  xxx.] 

SaU  of  goods  and  chattda  under  exeeiUion  or 

decree xi.  188,  866 

of  lands  undte  same. xx.  188,  828^  867 

ofproperty  of  deceased  pessons  ..  ix.  87,  100 
of  mottgaged  premises,  under  decree.  ix«  191 
ib.  pursuant  to  advertisement,  x.  211,  xx.  5^ 
of  personal  property,  contracts  for,  when 

void...... XI.  186 

delivery  and  possession  when  neeessary  u.  186 

atauction i.  628.  n.  136 

of.unappropiiatedlaiuls x.  200 

of  land  for  taxes i.  407 

Ai^ina,  salt  springs  at x.  266,  267,  268 

&i/inoii,not  to  be  taken  at  certain  times. . .  x.  687 
inspection  of . . . . .-. x.  551 

I^ALT  Sphxhos,  at  Onondaga, 

officers  of w i.  96,  114115,  26^ 

regulations  concerning  ........  x.  262  to  27v 

[See  Salt  tpringe,  and  vol.  xxx.  act  of  1829.] 

atMontezuma, 

«    superintendent  of '  x.  96»  114, 115»  290 

regulations  concerning i.  280 

Stind^s pointj  hmd  at,  ceded  to  U.  States. .  i.    68 

•Saratoga,  county  qf, 

in  tourth  senate  district x.    84 

composes  seventeenth  congress  district  x.  86 
to  have  three  members  of  assembly ....  i.  151 
supervisors  of,  when  and  where  to  meet  x.  866 

poor  in,  a  county  chaxve  « x.  620 

fishinff  at  Sarato^  or  Fort-Miller  falls  x,  688 

Seheneetady,  eiiy  of,  justices  in x.    97 

inspectors  of  sole-leather  in x.    99 

elections  in,  to  be  by  wards x.  129 

duty  of  clerk  of,  as  to  assessors  and  col- 
lectors  X.  418 

school  monies  in i.  494 

[Varied  by  act  of  1829,  vol.  ux.] 
duty  of  overseers  of  the  poor  in ..... .     x.  628 

mayor  of,  may  grant  licenses  to  seU  lotte- 
ry tickets  I.  66i 

SdtenectadUf  county  of, 

in  third  senate  district t.    84 

in  twelfth  congress  district x,    86 

to  have  one  member  of  assembly. . . .« .  x.  151 
supervisors  of,  when  and  where  to  meet  x.  866 

poor  in  J  to  be  a  county  charge,  &c x.  620 

militia  m x.  836 

certain  leases  in,  need  not  be  recorded  .  X.  768 

Sdioharie,  county  of,  in  third  senate  district  x.    84 

in  twelfUi  congress  district x.    85 

to  have  two  members  of  assembly x.  151 

supervisors  of,  where  and  when  w  meet  x.'  866 

SAool  dUtriet9,  formation  of,  &c.  .^ z.  476 

trustees  of,  actions  by  and  against. ...  xi.  478 
recoveries  against,  how  collected. .  xx.  476 
[See  Common  sc&oo/s.l 

Sdutol fond,  tUXt x.  196,  46^468 

[Seie  also  act  of  1829,  in  vol.  xix.] 
LewJston x.  499 

School9,common x.  466 

[See  Common  scA^o^s.] 

Sekoole,  Tjtneaelerian,  or  eelect,  foundation  o^ 

&c z.  464 

ScAroon,  fees  of  collector  in i. 
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8ein  Jkeku,  writ  of,  for  execiUtoli«  j«4|p- 

ments u.  Sn 

uijtid||Bti«BtoBlNwtaidjboiMl..\ 1.4X12 

to  nwm  aod  eoBtinnc  tvito,  &c ii.  078 

witkiawliaitiiBatobebnM^ifat n.  077 

wriCof,agaiiiJtt«BM£ttofntl«ftate..  ti.  077 
proeeediogi,   pleadiqgs   and  jodgnMilf 

thenon n.  037,  078 

writ  of,  to  uttol  Ultcn  palaU n.  078 

lOTftcatsMtsofiBCorpontioo.. n.  079 

proeoediog*  oa  jndgaiMit tlwwea. . . .  ii«  681 
writi  gcBanUyyhflw  ttmediml  mitwI  u.  079 

Mtarior  d«feadnfs  ■npMwea u.  079 

ptocfrtiHgi  wliMi  ilifHiiiMit  csBMt  ke 

fbojid k.....  n.  ISO 

daclantiou  npoa,  ■nnacMMcy ii.  680 

wpJjatt  bul,  to  b»  ffnmmHf  icrfd. »  ik.  M. 

MifonMr  finetyWitluB  wliii  tlaio  toko 

luroi^giit » 'II*  S95 

OB  jodgOMatfoa  bonds  fiMr  poilbnMaoo  of 

OOTOBMltf  . . . .  .^ It.  079 

Seal^gnttitadptiwy t.  MM^  188 

JStoHi  to  oonTeTiocof ^ 1.788 

toofliemlpttMn i.  187 

toprooots,  «o II.  179,  S78 

ofooQXts....  11.277 

Sbalsbs,  eotmt^,  of  weights  and  messiires, 

how  sppomted,  &c i.  100,  114,  115 

their  powen  nd  duties i.  809,  810 

foiPii,  how  chosen l  840 

their  doUef,  IKO. z.  809,  810 

Starching  TsgTaiits.and  disorderiy  persons  n.  746 

Starth  warratUw,  regulated i.    9B 

for  books  and  papers  Ui  hands  of  public 

officen 1.  125 

for  children  detained  by  Shakers ii.  149 

for  property  stcden  or  embexzled. ....  ii.  748 
to  whom  to  be  directed ;  its  contents  ii.  746 
when  to  authorise  search  in  the  ni^t.  n.  746 

Iry  whooLOttly  to  be  executed n.  748 

fkeotCi  offimcett  punishment  of,  in  difiarant 

cases u.  8B9,  700 

where  first  offence  in  another  oomty .  n.  700 
at  what  time  imprisonmaut  for,  to  cona- 

mence ii.  700 

Second  tnaltot  some  offence,  when  it  may  be 

had n.  701 

when  not  to  be  had.., ^.•.  ii.  702 

j9rcr«lary»prtoate,ofgoTenuir...  i.  96,  106»  119 
his  salary « i.  190 

SsdUBTAXT  or  STATS, 

how  appointed,  Stc ;..  i.  96|»  104 

oath  of  office  where  filed^  Jto i.  119 

resignation  of t.  121 

has  general'powars  and  duties.,  i.  166  to  189 
may  administer  oath  of  office t.  119 

andcertain  other  oaths r.  186 

tcommissioattrofthelcmd-ojlcc......  r.  118 

powers  and  duties  as  such.. .  i.  197  to  211 
a  commissioner  of  the  eatia//imd t.  118 

powers  and  duties  as  Sttoh i.  193 

*  trustee  of  stote/i6rary i.  114 

powers  and  duties  as  sndk. .  .......  x.  216 

Co  DC  superintendent  of  common  8ekooi$  x.  114 

powers  nnd duties...  x.  488,  588,  40f,  489 

lb.  as  to  deaf  mid  dumb i.  497 

10  be  sederof  tocMis  and  measures  . .  x.  114 

powervnBd  duties  as  such. . . »  x.  807  to  611 

exempt  from  military  duty ,  i.  285 

(vffiiCe  where  to  bckk^ i.  18B 

to  attend  leg;i8laturc , .  x.  187 

ftisftes  of  office x.  188 

to  be  accounted  for  .... ; x.  187 

bissahury ,.  igQ 

(addition  to  salary  as  sopcrmtondeat  of 

c^mon  schools,  see  toI.  ni.  act  of 

1829.^ 
cleifc  hire j   |g| 

tSco  also  vol.  lit.  act  of  1829.1 '  * 


I) 


SscnsTABT  OF  sms, 

ooatingent  expenses  of  his  ofliee Lit 

may  seareh  publie  offices  sad  safmn  ea- 

pies.  tto»  gnrtl's. ail 

la  publish  notice  of  ktteit  pnlMt  Mg 

annuUed u.B 

and  of  acts  of  ineoipeRtiontaflated..  il  M 
and  of  jadf  eats  in  qno  wanaato  sguait 

cocpoiatums ilSI 

te  enter  m  nbaok  aaaaaa  of  MBtiass.mm^   . 

iiEhCoitmensadc&eib.... lUS 

depositions  of  leeidontiiiims  I.  M»1B 

5ttts  passed  by  lecislatain l]S 

the  cmsifs  m  tie  mhabitaiits  of  Ibi 

1.86^1 

X.1B 

c/sciions,  ganewl  and   apecml  htS,\A 

«.,  i.67(n 

diaooyeiid,  Ifce lM 

ooObs  of  office 1.01^  tV 

^dBMnU  homd$ , lQI 

special  oonmissMma  of  oyermMllvwi' 

mr %•...••.... n.SS 

reports  ralativn  to  tha^poor....  x.  6B,(B 

custody  of  sMsMf  •»•* «•••..  hM 

stoMrsedfCsofaifiloffioen Lltt 

[See  also  toL  xis.  nota  of  l89,4o.] 

dmvfy  ueretOFif,  how  ampoinfd ^lIV 

his  salary l  81 

axem^  Dom  militafy  du^ i-S 

clerk  of  commissionefu  oi  bndrcfiee..  t  K 

his  general  powoca  and  dntioa....  x.ia,B 

aeiiri«iss,whon  deeaacd  fomdiihnt,  *ci. « 

sm,7n,B.m 

rfioa  €?eniPamiBnBa.l 
riliiyiiirrrffr,  ■ssiitiar  in.  niBH Jaiiihliii      n.ffi 

forioituwa  §tm,  abotishod ■•» 

AiUmg^CQlocodperaoBs. t.6B(sn.ffi 

SxvATons,  number  of t.  98^0 

tetm  of  office x.  10^  151 

bowchoeen x-Mtll^ 

qualifications.... lW 

when  twv  or  mora  am  cboacot  tana  of  N^- 

vice  how  ascertained' ili 

oathofoffice , lU9^12 

ittsignaiion 1. 12 

priniegesof x.  li  W 

their  powers,  &c.  as  BMmbors  of  cositof 

cnran u.  IMtsIl' 

being  justices»not  oUi^ied  to  act  n.  ffii^l^ 
In  congress,  election  of i^ 

Sbxatx,  erganisaticD  of  tto x.  Iffi;  M 

noBunations  to i.  0 

etenfc  4^  Ms,  how  appointed,  &c i.  IS;  11$ 

togiTobonds l  M5 

to  prmra  indexes  to  jeonals,  Ac. ...  i- 1^ 
his  duties  in  relation  to  noattaation  or  it* 

BMrralofoflweti ,.  x,  117, » 

Jw^esMfcnt  of  ffie,  when  and  how  to  be  sp-  ^ 

Bointod,  Ico..... i.  !• 

when toact as goreffuor i<  Ml 

may  administer  oatfi  of  office i*10 

daties  in  rektiott  to  treasurer's  bend...  l  177 

<9mals(iis*ie(s,  state  divided  into &  f| 

whenandhowalterad,  &C. i*  ^ 

nnmAierorsenaton i.W 

am«ea,CMm%o^  in  serenthaawte  district  I.  ^ 

Iniwenty^ixth  congress  district i-  * 

4o  havo  two  mombera  of  assembly  ....&£ 
mwerrisors  of,^hcn  and  whem  to  ttcct  L  5 

CrMs  for  escheeited  hinds  in tS> 

towns  tt,  may  allow  certain  bounties..  %.^ 
eololeatherin i.  * 

AparolMNe  or  limited  diTorees i.  Wt^^ 

tSee  H^mriaget.} 

iSbi^emiltf  of  court  of  ehtnccfy i.ll^S 

their  duties,  Ito ti-w 

leesof. n.* 
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ts I.  97,  lOB.  II.  165 

of  toMite  vkl  mmbbUj,  now 

•ppoiBtad»lM. I  9&  162 

flfe&TAirts,  bond  by  indentare,  Itc  ii.  16^  168 

panahylivteUiBgliiiMrto i.  6B1 

l<Dr  ffiotiriag  pfoyMfty  firwp,  for  liqwir 

•old  to I. 

•mbfTtkfuiit  by ii»  678 

eotoredywbotobelMldM u.  166^  157 

forwhat  time ; ii.  IM,  157 

natter  to  iBfltnict»Jio. n.  IS&,  1ST 

afidbTii  to  lie  filed  by  master ix.  157 

whentobebooBdontbToreneem...  ix.  157 

tnuUng  witl^  prehihited ix.  157 

pemOtylerbHtaBBg xi.  156 

wben  eminante  frua  other  atatee  may 

bring  them  into  tUaatato x.  657 

duatumof  aerfkeinaaebeaie......  x.  657 

peealtyioraeBdingoiitofa^ite. x.  656 

cettalA  inhahitaata  amy  take  them  with 

them w I.  660 

other  froTitiana  appUeaUe  to  u.  156,  x.  681. 

678 

lee  allowed u.  854 

meat  be  nlended^  ernotxee  grree n.  S65 

jiotieeof,  with  what  ]gea xi.  855 

judgment  wheu  aetHwf  ia  eaoal  to  or  leaa    , 

thm  phdntiir^a  deaaMd n.  855 

wheaBMrethmplenitiff'tdirtit  ....  ix.  865 

fciimttabyexeevtom n.  865 

the  like  pfoviakMia  ea  to  ae^'oA  in  jiiatf- 

•ea'oowte xi.  SB 

JB  aetttement  of  eatatea  ofabeeondlBg  and 

JnadtveBt  dehto— xx.    47 

inedbypattpeie x.  681 

qoeationaeoiieeniBCrliowdeeided  i.  682,629 
Avarmg  product  from  Uie  aofl  with  ixitent  to 

atcal IX.  680 

firom  bnfldinga,  &e.  with  like  iattnt. .  xx.  680 
from  feecct,  endotuea,  fte.  with  like  in- 
tent  / -,.,  XX.  680 

from  toil,  Bulieiootly ii.  608 

firom  fjrediold,  and  Garrying  away  ....  xx.  688 
jQUtftcra,  collection  of  conunntationfrom..  r.  318 
children  detained  by,  how  broogfat  up  on 

habeai  corpu xi.  148 

She^  dettroyed  by  dogt,  remedy  fhr x.  704 

flBxxxrrs,  how  to  be  chosen,  &c i.  97,'  112 

«  where  to  reside • i.  102 

can  hold  no  other  office... «.  i.  112 

ineligible  to  re-election ••••.••  i.  112 

bow  elected,  &c.  in  new  conntiet  • x.  118 

to  act  until  soccestors  are  qualified 'X.  117 

4wthofofiice  where  filed,  &e «....•  x.  120 

resignation  of i.  121 

may  be  remored  on  chaiges x.  123 

ehsxges  how  inquired  inu>,  he x.  123,  124 

when  removed  for  noA'payment  of  mqnies  x.  380 
when  governor  oftay  supply  TBcaneies  in  the 

office I.  124 

,    when  coroner  to  be  deiipiated  to  act  in  his 

stead,andhow x.  880,  881 

when  some  other  person  to  be  appointed, 

and  how x.  381 

proceedings  on  election  or  appointment  of 

newshoiir ii.  488 

not  to  practice  as  counsellor  &c x.  109 

names  of,  to  be  entered  in  office  of  secretary 

ofstate X.  145 

certain*  compensation  o^  to  be  paid  out  of 

sUte  treasury x.  182,  880 

.  exempt  from  Bulitary  duty x.  285 

te  give  and  renew  bonds^  Itc.  ..,•..  x.  878,  879 
sureties,  and  sufficiencr  thereof. . . .  x.  878,  879 
to  appoint  undecsherin i.  879 

his  powers x.  879 

aaay  appoint  deputies i.  b79 

ttaoflwer  of  the  eomt  of  chancery xi.  172 


5Rtr|^, 

to  attend  termi  held  by  ofaneettor  or  tie*- 

chanceUor u.  172 

powers  when  so  attending t  u.  178 

to  attend  tenaa  of  supreme  court u.  197 

to  snmasoii  conatables  aad  amrshala  te  a^ 
tend  courts u.  289 

precept  to,  for  .oyer  and  terminer. is.  206 

proelamatioii  themoMMi  • xx.  806 

todbeyproGeaa,&c.  oisnrrpgatea......  xx.  228 

tolmreettatody  of  jails,  Itc  x.  880,  xx.  4BS,  754 

duties  as  Jailecais  exril  oaaea.* .  xx.  486^  to  438 
in  eriaamal  eaaee u.  754,  757,  778 

to  take  charge  of  insolvent  debton  when 

committed , n.    44 

nenelty  lor  suffeiang  them  to  eecape. .  u.    44 

to  Keep  an  office  for  service  of  papers. . .  xi.  285 

whenpapen  xmij  be  served  on  comity  deik 
for  him xx.  285 

BOttohold  eeutt  except  on  special  write, 
he n.  286 

bonda  to,  not  anthorited  by  kw,  Toid ...  xi.  286 

Mtignment  of  bonds  taken  by  him,  in  eaae 
of  Yacan<^  in  his  office ii.  296 

actions  af;amst,for  escapes,  to  be  hroqght 

withm  one  year «.«....  xx.  296 

other  aet&CBS  within  three  years  . .  . .  n.  206 

his  duty  in  ezecntion  of  capias  x^  848,  850, 426, 

440,  441 

ma]r  pot  in  bail  for  Us  own  indenmity . .  n.  849 
ma  remedy  thereupon xx. 

proceedingfe  against,  when  brought  up  on  at- 

taehaaent n. 

to  be  stayed  on  confesshig  judgBMUt. .  ii. 

ezeeution  when  to  issue,  fte it.  860 

remedyon  his  bond n.  850 

to  endorse' on  executions,  tiam  of  rec^pt  xi.  864 

his  authority  upon  ezeeotions  agniBst  pro* 

perty xt.  885 

ib.  levT  on  sale  of  peraoual  property. .  n.  886 

ib.  real  estate ix.  868,  SF9 

ib;  eertificates  of  sale n.  870 

ib.  redemption  of  land  sold ....  n.  870  to  878 
ih.  conveyance  thereof ir.  878,  874 

dulY  upon  wanant  against  person  eommit- 
tnig  waste  thereon. n.  837,  888 

neither  he  nor  deputy  to  purchaae  on  sale 
made  by  him xi.  87^9 

executions  against,  how  directed,  lite.. .  n.  864 

duty,  &e.  on  executians  against  person  xr.  876. 

426,  440,  441 

when  he  aoay  pass  throng  ether  twiiitkit, 
he If.  427 

duty  of,  in  the  imprisomneat  of  persone  ar- 
rested on  civil  process n.  427  to  481 

liberties  of  jails  and  adaMtting  prieonera 
thereto.- ., xx  431 

escapes  and  liabilities  of  sheritfe  therefor  xx.  487 

duty  of,  in  respect  to  peraone  auncndered 

by  bail xx.  881 

on  executions  against  defendant«i.*«.  xi.  888 

not  to  receive  pay  from  prisoners  for  certain 

articles ii.  426 

nor  rewards  for  waiting ii.  426 

nor  rent  for  ehembers,  4te.. . : u.  427 

duties  o(  in  executing  process  genemUy  ix.  489 

process  where  to  beretu^ed xx.  440 

[See  acts  of  1829,  in  vol.  xxr.  tetabUshang 
new  clerk's  office  at  Canand^ma,  to 
which  the  sheriffs  of  Seaeea,  Cagma* 
Wayne,  Yates,  Steuben,  he.  are  to  make 
retums.3 

powers  and  duties^  wheu  the  exeentios  of 

process  is  resisted xx.  441 

power  of  the  county ix.  441 

proeeedxBgs'agntntt  resistere ii.  441 

military  fcvee  from  other  eoutttiet....  xi.  141 

proceedings  on  process  asainst  sherifla .  xi.  441 

process  how  executed xx.  441,  44S 

imprisoMBent  of  sheriff  on  arrest ix.  iM 

escape  ;  libertieeof  jail,  8cc ir.  448,  4#- 
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proMediBgi  wbere  iheriff ii  pkintiff.. .  if.  443 
ftllowatieeto  therifit  forseiricetin  proceed- 
ings i^iinit  shim  end  retseb. • ....  ii.  499 

^^  their  datiM  in  luen  proceedings ii.  494 

to  execnte  proceu  in  tpeciel  proceeding*  ix.  551 
to  attend  jnries  in  saen  proceeding!. ...  ii.  661 

fines  for  neglect  therein ix.  652 

•tuchment  agsinet  for  not  retaining  wnr- 

rant  of  comptroller,  &c. ......... ii.  535 

not  liable  for  obcTing  order  for  duchaige  of 

prisoner  on  haheoB  eorput xi.  671 

penalty  on,  for  refiising  copy  of  warrant  of 

eoimnitment,  fte .  < ix.  573 

ftiM  for  services  rendered  the  state,  x.  192,  880 
for  their  serriees  hi  citiI  cases  ii.  644  to  646 

in  criminal  cases...  n.  752 
for  summoning  jury  in  case  of  aheconding- 

or  insolyent  debtcm xx.    97 

for  serriees  in  justices'  contts ii.  266 

when  to  suspend  execution  of  insane  or  preg- 
nant conTicts ri.  65S 

proceedings  for  that  purpose. ...  ii.  658,  659 
punishment  for  refusing  to  apprehend  crimi- 
nals  11.6^ 

wilfully,  &c.  omitting  to  execute  process  ri.  684 
wilfnlly  refosing  to  reccire  prisoners ...  xi.  684 
wiliullj  suffering  offenders  to  escape. . .  xi.  685 
receiring  reward  to  suffer  escape  of  any  pri- 
soner   rx.  685 

to  forfeit  office  for  certain  offences ix.  685 

to  receive  from  clexks  copies  of  sentences  on 

conviction ii.  7S9 

also  of  sentences  to  state  prisons ti.  739 

their  authority  while  conv^ng  prisoners 

to  state  prison xt.  739 

to  command  assistance  in  criminal  cases  ii.  745 
may  convey  prisoners  arrested,  through  oth- 
er counties  in  certain  cases xi.  748 

otter  dutiet  and  powen, 

in  respect  to  warrants  against  abteoTid' 

mg  atbtor$ ix.  413 

ib.  against  officers  for  6oofct  and  jKipfrt  i.  125 

ib.  against  colUdor  Of  taxes i.  400,  401 

ib.  against  co^/edors  of  tolls i.  237 

ib.  from  courU  mmtial x.  811,  815 

electumt  general  and  special x.  ISl,  150 

tn£ruders  on  public  lands i.  66,  66 

dxuwing  of  jurors ix.  413 

summoning  thereof xt.  414,  417,  418,  420 

warrants  against  oecupanU  of  certain  state 

Unds X.  206 

disturbers  of  re/igtousmee^gs i.  675 

trttpMBtrs  on  state  lands i.  209 

torfC^Ml  property x.  690 

Sherijft*  bonds,  actions  upon xi.  476 

proceedings  and  pleadings  therein ....  xx.  477 

costs  against  relator xx.  477 

defence  of  sureties  in  suit xi.  478 

executions  how  to  issue xi.  478 

distribution  ofmonies  to  several  parties  rx.  478 
Ships  and  vetteltf  demands  against,  proceed- 
ings to  collect .....  rx.  493 

debts  which  are  liens  upon xx.  493 

warraiit  when  to  issue,  and  by  whom ...  xx.  494 

notice,  its  ttPbCt xx.  494 

vessel  how  discharged  on  bond  given. . .  xi.  495 

proceedings  on  bond ii.  495 

order  for  bale  of  vessel,  and  notice ii.  496 

distribution  of  proceeds n.  496 

reference  to  settle  disputed  claims ix.  497 

supreme  court  to  correct  errors it.  499 

sheriffs*  allowance  for  services- xx.  499 

certain  vessels  exempt  from  thift  title. . .  xi.  499 

ShowM,  exhibition  of ii.  660 

Sittings  in  city  and  county  of  New-York.  xx.  204 
Slander,  actions  for,  tvithin  what  time  to  be 

brought II.  296 

Slavery  cannot  exist  in  this  state. . .  i.  666  to  699 
Slaves  not  to  be  brought  into  this  state ...    i.  656 
consequences  of  bringing,  ice i.  66w 


5/fmes. 

exetftitm  as  to  traveUers,  fte x.  6B7,(iB 

penalty  for  selling  persons  as i.  6SB 

exportation  of  persons  held  as i.  6S 

children  of,  how  Icmg held  to  service. ...  n.  ISC 
regulations  concerning,  i.  6S8i,  6G9,  n.  16fi,  IS 
escaping  from  other  states  into  this,  may  be 

recuimed,  and  how i.  6$7,  n.  SR 

proceedings  thereon u.  668  to  50 

fugitive  may  bring  writ  of  homine  replegi' 

ando ii-tfl 

proceedings  there<m n.  SA 

not  to  be  taken  in  this  state,  except  as  hare 

in  authorised ii*  S6 

penalties  for  vitiating  statute n.  663 

Soccage,  provisions  respecting  guardiaas  ia, 
to  ap|>ly  to  certain  statutory  gnaxdisas 

now  created i.  71S 

ri^ts,  &c.  of  such  guardian  ....  i.  719,  n.  153 
Sodus,  land  at,  ceded  to  United  States.,  i.  77, 78 

So/cftcrs,  quartering  of l  83 

nuncupative  wills  by v.  M 

Sole-leatksr,  inspectmns  of,  how  appointed, 

&c I.  99,  114,115 

their  powers  and  duties i.  664, 6i9 

Solicitors,  how  anpointed,  &c.  x.  99, 108,  n.  287 

how  removed,  &c 1. 106,  H9 

oaths  of  office i.  120,  il  2eI7 

certam  officers  not  to  practise  as ..•  i*  MS 

provisions  concerning  their  duties,  pnrile- 
ges  and  liabilities....  ii.  276,276,287,298 

blank  process  to  be  furnished  to n.  1^ 

when  chargeable  with  coats  ibr  uetdkst 

prolixity a.  175 

to  serve  pleadings  on  each  other. ...  ii-  179.  M 

/ecs  of,  in  court  of  Errors xx.  6S,flJ 

in  ciianceiy , u*0D 

Solitary  cells,  in  county  jails,  when  to  be  coa* 

structed <•  3h 

imprisonment  in,  limited u.^ 

Sovereigniy  o{  MtaJt»  x-  ^ 

to  be  maintained,  Ac ....... .«  >>  ^ 

Sjpeaker  qf  assembly,  to  be  chosen <•  ^ 

a  commissioner  of  land-office .........  i*  ^^^ 

may  administer  oath  of  office ..•>  i*  |^ 

duty  of,  as  to  treasurer's  sureties »-  5 

SpccialbaU xx.  &t9, 350, 363^890,388,(37 

[See  Bai/.] 
Slpedal  justices  for  New-York,  how  appoiflt- 

ed,  &c '•  ^'  '2 

where  to  reside '•  '* 

their  authority  in  cases  of  forcible  entries 

and  detainers n.  511 

,   in  removing  tenant  in  certain  cases.  •  •  i^-  {[^ 

Special  justieer  courts  in  cities n.  2a 

Sjpeciat  sessions,  courts  of,  oat  of  New-Toik, 

by  whom  held n.  231 

what  criminal  charges  may  be  tried  by.  n.  Til? 

in  what  cases  to  proceed n.  711, 711 

how  convened "'    t! 

custody  of  prisoner  in  mean  time "Ill 

proceedings,  trial  by  court n.  7Q 

trial  by  jury,  when  and  how  had. . .  xi.  712, 711 

drawing  jury,  oath,  verdict n.  71^  Tlj 

punishment  on  convtctimi "'  S 

when  complainant  to  par  costs "•  ^ 

pnvment  how  compelled i^-  JJ 

in  Ntw-York,  by  whom  held n.  2B,  W 

what  aocusatioos  may  be  tried  by  ... .  n.  71 

in  what  cases  to  proceed n.  714,7Ij 

proceedings,  trial n.  TJ 

appealon  conviction n.  71 

proceedings  by  general  sessions ,  Q- 

courts  qf,  genenlly,  provisions  concenuBg, 

&c D- 

fees  of  members  of  court "•  I 

fines  imposed  by,  Imw  applied ".  ^ 

suits  for  n<^lect  to  pay  over i'*  ' 

witnesses  how  compiled  to  attend  be- 

fore II.  2 

jurors,  penalty  fomoC  attending ^-^l 
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f  cMjoiit,  ire*  ' 

witneifM  and  joron  not  to  Imf  feef  •  n.  717 

eoDTietioD,  when  to  be  certified  ud  filed* 

&c u.  717 

it«  efleet  at  eridence » ix.  717 

eeitionuri  upon  jodgmentt  of u.  717 

[See  CerHorarL] 
Specific perjwrmance  of  agreemeBti  by  com-' 

mittee  of  idiott,  &c ii.    65 

by  infiuift  heirs,  l(C ix.  IM 

JS^^uitt,  duHUed,  inspectors  of. . .  i.  100, 114, 115 

tlieir  powers  and  daties •  i.  567,670 

i5to£:<t,jpy6/ic,  regulation  of i.  695 

SUmdard  totighU  and  meatures. . . .  i.  606  to  6U6 
copies  to  be  made  and  distribnted. .  i.  609, 610 
[See  ToL  xii.  act  of  1829,  as  to  measures 
of  capaoitj'] 

fiVaf£,  boondaries  of i.    61 

territorial  jorisdiction  of x.  61, 66 

inhabitants  of,  their  rights x.    92 

debts  to,  embraced  bj  laws  relatiye  to  in- 

solrent  debtors .' ix.    39 

and  by  statate  of  limitations xi.  297 

liable  to  pay  costs xi.  653,  619 

[See  also  as  to  suits  in  behalf  of,  act  of 
1829,  in  Tol.  lu.] 

SiaU  hdUt  costody  of i.  23L4 

certain  offices  to  be  kept  in i^  18S 

SfiaU  library^  tnistees  of. i.  114 

laws  of  other  states  to  be  deposited  in.  x.  165 

rt^jvlatioas  concerning x.  215 

librarian  how  ^>poioteid x.  216 

his  salary x.  191 

eontinMnt  expenses  of  libnry x.  217 

[^e  also  act  of  1899,  in  toI.  xii.] 
A{alC|>a|Mr,  to  be  poblished  by  state  printer  i.  183 
laws  to  be  pnblished  therein  .........  i.  183 

when  read  in  eridence  therefrom. . .  x.  183 
[See  as  to  notices  to  be  pnblished  in,  the 
particular  subjects,  in  this  index,  and  al- 
so act  of  1829,  in  yol.  xii.] 
filote  pur  «t  Sagg-Harbor,  receirer  of  profits 

t.,,.7^  I.  100,114,116 

to  giye  bond,  &c x.  215 

Statb  Piusoirs  declared xx.  759 

expenses  of  supporting,  a  charge  on  gene- 

ralfund x.  192 

inspectors  of,  at  Auburn,  how  appointed, 

&c X.  98,  114,  115,  XI.  759 

ib.  for  prison  at  Mount-Pleasant ii.  759 

their  compensation xx.  7<fl 

general  powers  and  duties  of  inspectors, 

&c..... x.^5,  n.  760 

agents  of,  their  duties xx.  762  to  766 

when  to  offer  rewards  for  prisoners  es- 
caping   XI.  769 

clerks  of,  now  appointed,  &c xx.  761 

reports  of  agents  to  be  transmitted  by  sec- 
retary of  state  to  county  clerks x.  \B9 

ohaplams  and  physicians  to ix.  761 

guards  at xi.  761 

contracts  for  labor  of  conricts  .......  xx.  768 

contracts  for  prorisions  for  support  of  u.  763 

acconn^  and  annual  reports  or xx.  763 

prisoners  pardoned  or  dischaxged,  to  be 

reported  to  secretary  of  state xx.  765 

clothes  and  money  to  be  giyen  to  dischar> 

gedeonricts xx.  768 

compensation  of  officers  in xx.  766, 767 

impriMonmerU  in, 

when  courts  may  order,  for  life xx.  700 

effect  of XI.  701 

e&ct  of  pardons xx.  139 

not  to  be  for  less  than  two  years. .  xi .  700, 701 

effect  of,  for  less  than  life xx.  701 

prisoners  iiu  under  protection  of  law.  n.  701 
authority  of  officers  in  enforcing  disci- 
pline, &c 11.767 

regulations  concerning  discipline  of  pri- 
foners ,....  xx.  767 


State  priionM, 

pnnisluneBt  for  bringiBg  letters  into,  or 

conTeying  from ^ xx.  76B 

officers  authorised  to  visit. xx.  76B 

in  which  prisons  male  convicts  from  dif- 
ferent districts  to  be  confined ......  xx.  769 

[Altered,  see  vol.  iix.] 
inquests  on  prisoners  dying  in,  when  to 

beheld xx.  770 

bodies  of  prisoners  dying  in,  to  whom  to 

be  delirered xx.  770 

breaking  and  escaping  from,  or  attempt- 
ing escape  from,  by  force ii.  686 

prisoners  when  to  be  sent  from  one  to  the 

other II.  770 

removal  of  convicts  from,  in  cases  of  pes- 
tilence, or  fire i xx.  771 

insane  eonvicts  in,  to  be  removed  to  asy- 
lum   XX.  789 

at  ^u&um,  special  provisions  concerning  xx.  771 
military  company  for  its  protection  ii.  771 

fire  company  in  its  vicinity xi.  773 

State  printer^  how  appointed,  &c x.  96, 106 

oath  of  office i.  119,120 

resignation  of x.  121 

his  general  duties,  &c i.  182 

compensation  of,  a  charge  on  general  ftmd  x.  192 
State  reporter^  how  s|>pomted,  «c . . . . .  x.  97, 108 

oath  of  office i.  120 

his  salary i.  191 

to  furnish  copies  of  his  reports  to  secretary 

of  state IX.  198 

StatenrJtland,  lands  upon,  ced«i  to  U.  S.  x.  68, 83 
obstruction  in  navin^e  waters  at ..... «  i.  686 

fishingat i.  688 

[See  vol.  XXI  Jj 
StatHtee^  enactment  and  promulgation  of. . .  x.  156 

when  to  Uke  effect...  1.157 

how  published x.  188,184 

and  distribnted i.  167^168 

actions  upon,  whan  to  be  brought xi.  297 

pleading  therein xx.  861,  853, 480 

violation.of,  misdemeanor xx.  696 

of  other  states,  received  by  governor,  how 

disposed  of. t.  166 

of  England  and  Great  Britain,  not  in  force  ix.  779 
nor  of  the  late  colony  of  New-Tork<«  ii.  779 

rented,  act  concerning. xx.  777 

see  also  genenlrep<»uing  act xx.  779 

rqpealed,  in  consequence  of  revision  of. .  xx.  779 
Sta»e$  and  heading^  inspecton-general  of, 

how  appointed,  &c x.  99, 11^  116 

powers  and  duties x.  658^670 

cullers  of,  how  appointed.  Ice. .  •  x.  99, 114, 116 

their  powers  and  duties i.  668,670 

Stealing  property,  when  grand  larceny. . .  ii.  679 

written  instruments xx.  679 

lottery  tickets xx.  679 

records,  papers  filed,  &c ii.  680 

by  officers  having  custody  of  them.  ii.  680 

when  petit  larceny xx.  690 

in  another  state  and  bringing  here ....  ix.  698 
Steam-6oa/s,  provisions  concerning  the  navi- 

'       gation  of x.  682,688 

negbgently,  &c.  bunting  boiler  of. .... .  xi.  694 

death  produced  by.  • .  .^ ii.  6ffiS 

Steuben,  county  of, 

to  be  in  sixth  senate  district i.    84 

in  twenty-eighth  congress  district. . . .  x.  86 
to  have  two  members  of  assembly. ....  x.  152 
snperyisors  of,  where  and  when  to  meet  i.  966 

may  allow  certain  bounties i.  706 

supreme  court  commissioner  in T.    96 

StockkMert  in  corporations,  their  rights,  lia- 

biUties,  &c I.  591,592,600,601 

how  compelled  to  pay  in  amount  due  on 

their  stock..... xi.  466 

[See  Corportttiont,  and  act  of  1829,  vol.  xii.] 

Stock'jobbmf;,  regulations  concerning x.  710 

Stolen  property,  when  aiul  how  to  be  restored 

toowner xx.  746,747 
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if  aat  eiirfllBM»  10  bedcHTSNd  to  eowtj  fa* 

pttintMidlwitt  of  poor. . ; n.  740,747 

Arayt.hoirdi^oMdof i.  861,  302 

0iAmt§im  tomrbUraiUm,hawmadtfke..  u.  641 

nroldag,  actioB  for,  daMi^os n.  544 

^bordmmU  cMetn^  how  qppoiatod,  fce.  i.  IICL 

SktbonuUiont^poiury n.  68i 

-     ■fttoiiptat IX.  eS2 

SvipaiTAi,  in  ehaDMry xi>  179 

to  mwar  ami  ImC^,  wbat  eoQiU  may  Jmoo 

them II.  276 

mkj  bo  ItMcd  by  jadge,  in  com  of  ab* 
•ooBdingaadlnsolToiitdobtor....  ix.    87 

by  nmogatet n.  SB,  281 

bj  jnatieei  of  tho  poaoo n.  240 

H  eruBiaal  easetyto  m  iaraed  by  diatrioC 

attotniat n.  79 

for  dafaadaala,  ta  ba  laraad  by  dciki  gra- 

tvHoQilyw n.  729 

tkhttU^MngMd  far  tmtHlbmta  daeaiTa.  n.  677 

m ant  faaate  distiiet «....  x.    84 

ia  flnt  aon^KM  dutriet. ..^..  x.    85 

ta  hara  two  mamben  of  aaaeaiUy  ....  x.  151 
aaparviiono^wharaaadwhaBtomaat  i.  806 
olakofiinayaffiftblMhofieat,  Ace....,  x.  83S 

•sprema  eooft  eommiMioaar  ia i.    96 

istpaolor  of  tQla4aathar  ia i.   99 

rimlr  — ■tiiii  ht x.  100 

ofexaaon  of  Ug^wasn  i^ i.  840,  800 

elaik't  oAea  m x.  818 

iaapaetloiiof  boafaMlpoikm i.  548 

offithxB 1.662 

pnaanratioB  of  qufla,  fta.  in x.  708 

Jhfgffliofia  tipeii  Atrtem,  piaetioa  laipaat- 

lBg,n0ibitad n.  668 

laMea  ormot  apoB,  how  triad n.  668 

Arfte,  rSaa  Joiina.} 

at  aaacMr  wiiwwa  ooaniw  n.  aou 

fa  ioootti  taaata  dSitetet. x.    84 

isfaraatihiaoBgiatt district. ..••..••••  i.    86 

taliaTaoBf  noiambarofaaiiaBbly x.  161 

aapar?i«nai;wh«aaMliHMBtoBaat  x.  889 

may  allow  eartaia  boaatiaf x.  706 

aapTMoa  epaxt  caaMBiwiaaar  in i.    96 

eartain  laaiat  ioi  mad  not  ba  raeordad  t.  768, 

AiffMioMiBJaitieai^eoart ix.  227,  828,  288 

iiiwMta n.  884 

agaiait  corpoiationg. ......  d.  847,  488,  684 

AMROMMiaoiMiamtfraMaabaliihad...  xr.  829,  694 

Amdoy,  oactaiapraoaMaottobawrradoa  i.  075 

■paffti,traTellittgaad  labor  proiiibitad.  i.  675 

gaodc  not  ta  be  aoU  OB x.  076 

nor  liquor i.  076 

penalties  and  axoaptions  apptieaUa  to» 

thevaprohibitioBa i.  076,076 

mode  oTenlbi  I  iing>  Aa x.  076 

eaartt  not  to  be  open  OB it.  276 

4hf»rtnlni2M<af aoaanoBMhoola  i.  114,  408;  487 

[See  ConuBOB  adboolf.] 
AgMriBlmdentt  of  jcaaal  lapaifB,  how  appaiat- 

ad,  8cc x.  98»  114 

of  nit  tpringt,  how  appointed,  fta.  i.  98,  116 

powaraaad  dotiae x.  962  to  207 

ofOnondattlBdiaaa x.  100,  lU,  115 

ofBrothM&milBdiaai t.  100,  114,  116 

^tt<lMar,aaBBty x.  610to088;  ix.  787 

actions  by  and  against ••  n.  478 

[See  CowUif  mujtrimitndmh  ^  a^pam-^ 
SupennwrB  qfemmtinf  and  aat  ari829, 
in  Tol.  xii.l 
AqMrior  Qoarf  ^  J¥a»>rori,  jadgas  ofyhow 

appointed,  &e.. x.  97,  100 

where  to  reside i.  101 

oath,  Ite x.  120 

>n n.  281 

[8ae  vol.  ui.] 


9merttdni§  ^t  eiril  oBieara, 

haw  given u  118 

SuFsmvisoB^ haw  ehaaaa,  flte x.  841;  M 

panaky  ror  relasing  to  serre i.  M7 

oath  of  offiee,  itc lM 

raeaaey  in  office,  how  sBppfiad 1.86 

hii  gesieral  dnties x. 

his  com^aBsatiaB  for  attca^ing  boaad  sf 

snperYison ,...  i. 

when  to  oanse  sonreyt  to  he  aande  of  hndi 

of  aoa-resideata i.  tt 

Ml  faispeetor  of  steliOBf l  127 

and  chminnan  of  board..., x.  01 

dutie*  aa  such x.  1S2  to  141 

OBO  of  the  board  of  town  BBditors i.  88 

oaeoftheeoBBuaaioBaraof  azciac....  l  818 

duties  as  such x.  078  to  6B 

to  attend  to  suits  in  whieh  town  is  intersst- 

ed i.8» 

aatioas  by  and  against n.  431 

jBdnentagainat,howcotteetad n.  474 

wnentaMpaidbysBperrisor ix.  474 

execvtions  not  to  issue,  except  for  costs  n.  474 
provision  in  respect  to  saiplBS  ncdTcd 
fimh  property  said  for  taxaa  x.  888^  xl  S5 

duties  nndech^hway  law x*  611 

under  poor  law. .  i.  618^  619^  0BD^  8i 
inaaseofiirain  wooda  ...,....•  i.  4V 
incasaofdaaugaabydaga...*.  I.9I8 
astoboimtiaaoBWBlras,«e..^  I.7B7 
not  to  be  appointed  casBBaiaaiaMt  af 

deeds ..*• ft^lW 

noreoBBty  treaauier x.  114 

BOt  coanty  saperiatoBdeBtaof  poai^  [8sa 
act  ofl8S9,  in  toL  nx* j 

BBdwhsBta 


4hi|Mnpisar»,  6oard  ^  where 
B^ect  in  the  seranlcoBBti 


•  •»« .  *•« 


their  gsBaral  poweis  aad  dntiaa  x.  881  to  » 
ahaJTmaBof  board  to  be  appointed  >,».  x>8Sr 

Bsay  adaiiBiatar  oaHha,.. 1,189 

to  sign  ceitain  wtrtififBiaa  of  appami* 

meat «•••  i.  U8 

daiic  t»  ba  appobtad • i.8ff 

lUs  compeasation • .»i-8ff 

hiidnties x.  867,888; IB 

powers  and  duties  of  board  in  lalatxoa  ta 
the  appoiatment  of  commiasioaan  of 
deeds .V..^ I.  V»,VB 

of  eoon^  treasurers 1.114 

ofsealonof  weij^tand.iiiaasvas.  i.  U4 

of  loan  officers i.  Us 

0  of  county  supeiiataiidants  of  paor.  x.  611 

the  equalicatiou  of  asaessmentt  aad  cai^ 

rection  of  assessment  rolls  x.  896^  40S,  w 
other  duties  under  tax  law  ....  i.  418;  49 
the  distribution  of  the  common  school 

fond' , I.  4D 

assessment  and  collection  of  highvay 

tax ,•.....  I- wl 

damage!  for  opening  of  mads ^  ^ 

the  erection  of  county  pooHiouses,  sad 

the  BBakiag  tha  poor  a  coonu  oMp  ^ 

tiio  support  of  the  poor  geaarally....  i*|^ 
the  payment  of  danuges  by  dogi. ...  i*  ^ 

ib.  of  wolf  bounties,  £c i.  707,  ^ 

aetions  by  and  against ^^ 

mode  of  suin^  holding  to  bail •*  0*  w^ 

remedies  agunst  succasaors., >'*€! 

abatement  of  suit  by  tacaacy,  &c.  •»•  '^fi 
oBkitting  to  name  aU  ia  daclanitioB«.»  <n*  ^ 
judgments  against,  how  coQoctad....  n*  ^ 
when  to  be  paid  by  ooanty  trsasarsr.D.  w 
executions  not  to  issue,  except  foico^  n.  |g 
may  provide  daily  pay  ibr  juson.  •••*'*'!? 
to  return  lists  of  grana  junon «...  n*  721^  ^ 

BUPSSBIE  COURT, 
orrxcBiM  or,  _  _^ 

tkitf  jutttct  4ntd  yasfices,  how  apps8wff>  ^ 
fte i.8^i" 
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SvpmjiMB  COURT,  oJUtn  qf^  #^ 

c«M  hold  no  other  office i.  106 

oftth  of  office I.  119 

rtiignation  of , i.  121 

their  Mkries i.  190 

exempt  from  militeiT  clvty i.  285 

membtfi  of  ooiirt  of  enron n.  164 

not  to  receiye  feee ii.  279 

general  pra^ifioBi  applicable  to  ii.  274,  279 
derk*  of, how  «»pointea,  &c. . . .  i.. .  96,  lOS 

where  to  reside i.    96 

[See  act  of  1829,  in  toL  hi.  creating 
new  clerk's  office  at  Canaadaigna  ] 

to  attend  tema ii*  196 

to  haye  depatiea ii.  196 

their  powen xi.  196 

eleifc  in  New- York,  to  be  clexk  of  sit- 

ti^ga  and  eirenitf xi.  207 

offices  when  to  be  kept  open..  ^.....  ii.  285 
duties  in  filing  and  docketing  of  jodg- 

ments n.  890,  861,862 

to  send  and  enter  transcripts. .  xi.  861,  862 
toentertnmscripts  of  equity  decrees  xi.  182 
to  procure  aad  enter  transcripts  of  judg- 
ments entered  within  this  ttate,  in 

•United  States  courts xx.  6ff7,  666 

to  furnish  copies  of  papers  to  state  offi- 
cers gratis IX.  600 

their  fees xi.  688 

eoflmissiofMrs,  how  appointed,  8cc. .  i.  96,  107 
[6ee  Suprtmt  etmrt  eomaittstoiMrf  .1 

totakt9iJBIidMiU x.  W,  109 

their  powers xx.  284 

fees  of IX.  687 

crftr»,how  appointed,  &c x.  96,  109 

where  to  reside x     96 

fees  of II.  640 

rfvorisr,  how  appointed,  Itc l.  97,  106 

MOary 7: x.  191 

duties  of XI.  196 

#umxsDiGTiofr,  mox>b  of  pnocElsDiire,  8te. 

general  jMwers ii.  196 

terms  ofthe  court,  &o xx.  197 

testeend  retun  of  process  ii.  197, 198, 277, 566 
'  n^ionrsnieot  on  non-attendance  of  Judges 

2(c XI.  197 

seals  of  the  eourt xi.  197, 277 

itanoyal  of  palmers '  xx.  UA 

general  proVisions  applicable  to.  n.  274,  276 

power  to  amend  practice ix.  199 

to  compel  the  production  of  books  and 

papew  ..;..: XX.  199,200 

to  rerise  rules  of  court,  &c xx-  20o 

powers  in  relation  to  election  of  directors 

inmoniedoorporations x.  696 

to  direct  eicecution  of  convicts u.  669 

appeals  to,  from  admeasurement  of  dower 

and  proceedings  thereon.,  ii.  491,  611 

from  canal  appfulsSrs i.  227 

[Abolished  by  act  of  1929,  in  toI.  xxi.] 
powers  in  eases  of  proceedix^  against  ab- 

sconduig  debtors ii.  18.  14,  602 

ofw  CrusCeea  and  assignees  of  insolvent 

and  otiier  debtors u.    49 

in  lektion  to  custody  of  minor  children, 

when  parents  Ikft  separate xx.  148 

to  regulate  powers,  &c.  of  supreme  court 

eoaamissioners xt.  199,  281 

power  end  proceiftlings,  in  special  actions, 
to  compel  determlnatioii  of  claims  to 

hmd XI.  818  to  815 

oa  {Motions ferpsflrtition ii.  817,  &c. 

in  fauses  remored  iiom  ii^erior  courts  xi.  8S9 

ib.  Mtimis  of  replevfai xx.  688 

lb.  in  criminal  cases n.  781 

in  ordering  of  special  juries xx.  418 

onbOleofexeeptiotts ii.  428 

lb.  in  criminal  cases xx.  789 

in  suits  by  attaduncnt  against  foreign  cor> 
piTrttiftfff .••.«.•« 11.489 


SwroM  coMfi, 

in  suits  on  official  honda  of  ahtfiib,  sur- 
rogates and  other  officers xi.  476 

in  actions  of  scire  &cias  to  annul  letters 

patent «.,  xi.  578 

or  to  yacaie  acts  of  incorporation. .  xx.  579 
on  informatioDS  in  the  nature  of  a  quo 

warranto u.  66t 

on  writs  of  certiorari  and  of  error  in  cer- 
tain cases  u.  602 

•     ib.  to  courts  of  special  sessions u.  717 

ib.  in  other  criininal  cases. .. .  ii.  740  to  742 
in  cases  of  outlawry  in  treason. .  u.  744,  745 
power  to  punish,  as  tor  oonteinpts,  for  the 

Suppose  of  enforcing  civil  remedies, 
ccVT. : IX.  684 

to  issue  commissions  to  take  depositions 

on  motions.. ..«.. ii.  664 

to  aOow  writs  of  habeas  conms,  •  xx.  669, 668 
and  of  mandamus  and  prohibition. » .  u*  666 
reversal  of  judgments  of  supreme  coortt 
when  not  to  afiect  certain  acts  pmri- 

ously  done  . . .  1 ,•...•••.•  ii.  608 

costs  on  actions  in  .•..«...  xx.  618^  614»  619 

fees  of  officers  in xx.  6S1,  68^  688»  640 

powem  qfjuitieu  cut  of  court, 
to  compel  delivery  of  books  and  papers 

by  public  officers  to  successors. .  •  i..  124 
to  administer  oaths  to  public  officers  l,  119 
to  take  proof  and  acanowledgincnt  of 

deeds u766 

to  discharge  administrator  from  custody 

incertamcase .  xi.    86 

to  make  order  as  to  production  of  books 

and  papers ..».••  xx.  199 

to  hold  circuit  courts ..,.  xi.  208 

and  sittin^p  in  New-Tork. .......  u.  29i 

and  to  preside  in  courts  of  oyer  and 

terminer .....••  u.  204 

to  sign  records  and  tax  costs,  Jtc.  •  xi.  288 

to  take  affidaviU xi.  284 

to  allow  writs  of  hidMsas  corpus  and  cer* 

tiorari /L  660,  668^  665 

writs  of  habeas  corpus  for  children 
,  detained  by  Shakers xx,  148 

Skjprtm  dfuwrt  commisssonsrs ,  how  appointiei, 

^o x.  96,  107 

for  what  places i.    9^ 

where  toftside i.  1^ 

must  be  counsellors  at  law x.  lOT 

their  oath  of  office x   119,  12(> 

their  general  powers xx.  279 

supreme  court  may  make  rules  concern- 

ingthem ix.  199,  281 

limitations  of  their  powers n.  280,  281 

their  authority  to  take  proof  and  acknow- 
ledgment or  deeds ;....  x.  768 

to  receive  appUcatioBs,  Ice.  in  cases  of 
oftscpniitng  oiul  tnsoloeirt  debtors. .  ix.    84 

to  sign  records  and  tax  coats n.  282 

to  take  affidavits ii.  284 

to  make  orders  to  stay  waste  of  faaid  sold 

under  execution ix,  887 

in  cases  of  fercihla  entcy,  8cc..  .•  n.  60r,  510 

tbeirfees ii.  681 

SureHe§  ofthi  peace,  when  and  by  whom  mnr 

be*re^uired ti.  70^  787 

Shrgery  amd  phpie,  reguhticos  conccning 

practiee  of. 4  i.  461 

[See  Peactt  wmrdim  qf.] 

SmpluB  f0attr$  from  canals,  sale  of,  8tc.. . .  x.  280 
powers  of  canal  board  concenui^  x.  280,  284 

Smratdet  of  precedent  estate  not  to  Skel  cz- 

poctattt  estate  ....••.. x.  725 

ofleases i.  744 

SovtooXTBi,  h6w  appointed,  &o x.  87,  107 

wher4  to  reside i.  701 

oathof  office 1.  110,  120 

togivebonds i. 

exempt  fron  military  duty x. 
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tinir  powttn. . .  n.  07.  09,  78,  117,  890,  828 
their  antbority  in  proof  of  wilU  of  real  et- 

tato XI.  fir  to  69 

ib.  of  penonal  property ix.  60  to  63 

m«u  from  to  circuit  judge ii.  66,  606 

taeir  enthority  in  granting  of  letters  teeta- 

mentary n.  60  to  72 

ib.  letters  of  adnumitratioB. . .  xi.  78  to  77 
in  eompellinff  retain  of  inyentory. .  ix.    85 

in  rercndng  wttert n.    85 

in  directing  payment  of  legacies  u.  81,  116 
in  compelimg  and  settliBg  aceomits  by 

executors  and  administrators  xx.  92  to  96 
in  decreeing diateibation,  8cc...  u.  86,  116 
insale,ltc.  of  real  estate....  n.  UX)  to  118 

not  to  act  wbere  interested,  Ite xi.    79 

to  reduce  testimony  to  writing ii.    80 

(o  record  wills ix.    80 

when  to  send  copy  to  secretary  of  state  u.    80 
duty  of  surrogate  of  New-Yoiv,  aa  to  oub-' 
lie  admiiu^nitor  of  that  city  ix.  119  to  127 

ib.  in  other  counties. xx.  129  to  183 

powers  of,  in  appointment  of  guardianr 

for  minors : xx.  150,  151 

in  compelliiu:  and  settling  their  aeconnta 

Ac.:..T7r. II.  158,  158 

in  their  remoral xx.  252 

appeals  from  orders  respecting  guardians 

ke II.  188,  609 

appeaU  in  other  cases  to  chancellor  it,  96,  610 
their  authority  in  admeasuring  dower  xx.  488 

appeal  to  supreme  court ii.  611 

actions  upon  their  bonds if.  479 

duties  in  respect  to  wiUs  deposited  for 

safefceepng ii.  461,405 

theirfees xi.  640 

wurrogattt*  courfs, 
thetf  jurisdiction  xx.  57,  60,  78,  117,  220,  223 

when  open   xx.  ^21 

sealsof : xx.  221 

special  powers  of. xi.  221 

books  and  indexes xx.  222 

sheriils,  &c.  to  obey  process  of ii.  223 

costs  in XI.  223 

successor  to  complete  business n.  223 

not  to  be  counsel,  ftc.  in  certain  cases  ii.  223 
geneial  provisions  applicable  to ii.  274 

Survey  of  land,  order  for,  in  suits  relating  to 

land n.  841 

qfunapproprittied  lands i.  199 

Surveyor-generalf  how  appointed,  Itc. .  i.  96,  104 

his  oath  of  office i.  119 

resignation  of  i.  121 

exempt  from  military  duty x.  2S5 

salary ^..^....  i.  190 

clerk  hire x.  192 

[See  also  act  of  1829,  in  toI.  hi.] 

office  where  kept i.  188 

his  general  powers  and  duties  ........  x.  181 

fees  of  office x*  190 

to  be  accounted  for x.  187 

a  commissioner  of /omi-oj^ce x.  113 

powers  and  duties  as  such. . .  x.  197  to  210 
a*commissioner8  of  the  coTial  Jund, ...  i.  113 

powers  and  duties  as  such x.  193 

may  administer  certain  oaths x.  185 

powers. in  respect  to  certain  chums.. . .  x.  185 
with  cbmptroUer  and  secretary  to  hare 

charge  of  state  hall i.  214 

may  search  public  officet  and  require  co- 
pies, Itc.  giatis XI.  650 

3urveyor$,  not  permitted  to  testify  unless  they 
make  om  to  the  accuracy  of  theu* 

chains i.  611 

fheirfees xi.  648 

iS^caaqM,  proceedings  for  draining ii.  548 

Swearing,  profant i.  673 

S^fracuMt,  officers,  &c.  at,  under  salt  law  x.  258,  266 


TAVERNS.  iiecBsea  to  keep,  keir  ginotod  i. 

somtose paid  therefor x.  878 

licenses  how  signed,  8cc i.  6?9 

how  long  to  continue  in  fiorce i.  639 

when  aim  how  rcToked x.  688 

bonds  to  be  CKfCa x.  679 

wherefiled i.  GBl 

prosecutions  thereon x.  6BI 

lepers  of,  to prpride certain aitidea....  x.  69 

to  keep  a  sign x. 

such  sign  not  to  be  put  up  by  pcnaoa  boC 

licensed x. 

not  to  trust  certain  persons  above  ^1  25  x. 

securities  for  such  debts,  Toid x. 

not  to  sell  liquor  to  nunors,  &e. x. 

nor  to  receive  property  in  pledca  froaa 

them X. 

justices  of  the  peace  becomii^  kcepen  of 

tavems,  nottpact,exc^t,  «tc ix. 

[See  Excise.] 

Hmroium  of  costs xi. 

Taxes,  how  to  be  levied x. 

notaifected  by  insolvent's  discharge,  norbj 

proceedings  against  absconding  dd>tar«, 

&c «.  XX.    88 

when  to  be  paid  by  executors,  fcc. . . .  xx.    87 

tuttBitnaU ana  collection <^. .« x.  887 

property  liable  to x.  887,  419 

una  sold  by  state x.  207,  888 

what  exempt  from i.  9B8,  419,  681 

provisions  as  to  o^inisters  and  priests,  i.  8S8 
place  where  assessment  is  to  be  made.  x.  888 

real  estate x.  8H8 

bow,  if  divided  by  town  line x.  £8 

personal  estate , x.  889 

property  of  corporations 1.389^414 

assessment  how  to  be  made x.  899 

assessment  districts i.  880 

assessment  roll , x.  8Bl2,  98 

assessment  of  trustees,  &C. x. 

ib.  land  of  non-residents x.  891, 

survey  thereof «^.  i. 

affidavit  of  value i. 

rate  of  valuation.  ...4 x. 

in  case  of  land  sold  by  state x. 

notice  of  completion  or  rolL.....   ....  x.  888 

inspection  of  roll i.  888 

meeting  of  assessors  to  review  roU,  l^e.  x.  881 

correction  thereof x.  888 

affidavit  by  agent x.  388b  ^18 

certificate  to  roll •   u  894 

roll  to  be  delivered  to  supervisors  x.  391^  421 
penalties  on  delinquent  assessors  .....  x.  891 
names  of  assessors  to  be  returned  i.  418,  419 
equalization  and  correction  of  roUa ... .  i. 
duty  of  board  of  supervisors x.  896, 

to  deliver  corrected  roll  to  ooUectois  x. 

warrant  to  be  annexed i. 

account  to  be  delivered  to  county  treastt- 

rer x. 

ooliectiou  of  taxes x.  897,  898 

proceedings  on  refusal  to  pay. . . .  i.  887,  888 

levy  on  property r.  887 

no  replevin  allowed... xx.  598 

sale  of  property  distiained 1.886 

surplus  arising  frtMn  sale  how  to  be  dia- 
posed^of... , X.  896 

action  for  such  surplus xx.  565 

collector  to  pay  over  monies i.  8S6 

his  dtttyas  to  unpaid  taxes x.  889 

proceedings  against  delinqneat  coUMt- 

or X.  480^481 

payments,  &o.  to  be  made  by  loamatj  txwmr 
sorer i.  488 

to  creditors  of  county.  •••.. x.  488 

state  tax x.  488 

duties  as  to  unpaid  taxes  ........  x.  408,  408 

duty  of  comptroUar  on  veceaving  tiuaan 

rer^sietuns 1.408^494 
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proeeediagi  if  trctiffrar  BHUeett  to  pif 
teltBce «».  I. 

tftatementf  to  be  tent  to  rapeiriflon. .  •  i. 

tnnsoriptf  to  tretfvrer r. 

^nttnmktM  on  lands  impeifec^  deicrib- 

ed I.  405, 

dn^  of  MUMfvifloiiy  Ite.  tlMreon . . . .  i. 

caaoclliiig  or  tazet  retnmed  to  comptrol- 
ler  4.  I.  406, 

Interest  on  taxes i. 

pejment  of  taxes  returned  to  comptroller 
kcfw  Blade,  &c » .  I. 

dedoctioB,  &e.  of  amomit  orereharged  i. 
[By  act  of  Oct  25, 1828,  in  tol.  ni.  the  com- 
missioners of  theiand-office  may  direct 
fhe  re-psTment  of  taxes  twice  paid,  or 
ovefpaid.j 

sdUitotvMMtUM I. 

listofJandxtobesold i. 

how  distributed i. 

eompensation  to  agents i. 

expense  of  printing  lists,  ftc •  t. 

dutj  of  county  tRasvrera  as  to  Hats.  i. 

ib.  of  town  clerks i. 

notice  of  sale  how  pnbiished i. 

duty-  of  printer  jrablishing i. 

nmps  may  M  required r. 

iMroceedings  atsale i. 

pnrchasesDy  comptroller, for  staM..  i. 
^nyments  to  be  made  •..  ...    «••.•  r. 

eomptroUer's  certiAcate i. 

majr  be  recorded )  itseftct «  r. 

i^dfemptiott  of  lands  sold i. 

who  may  redeem i.  409, 

redemption  of  part i.  409. 

redemption  where  lands  of  one,  mee  sola 
Ibr  taxes  of  him  and  another. . . . « .  i. 

iutisftrprDpoitioB i. 

eflbct  of  jodgments  in  sueh  suits  ....  i. 

snoh  judgments  how  docketed u. 

notice  to  redeem i. 

{iirtlwrBOtice i. 

distribution  thereof i. 

eonTeyaace  of  land  sold i.  411, 

how  executed r. 

reeofding  and  elfeet  thereof i. 

grantee  to  gire  notice  to  occupant . . .  i. 
Ademption  by  such  occupant  ......  i> 

niBduTit  to  perfect  title i. 

proceedings  if  sale  be  inralid i. 

expenses  of  sales i. 

atppUcation  of  monies  from  sale i. 

t»xeeoB«ncof]Mra<edeDmpflniles i. 

what  companies  liable x. 

etntement  to  be  deUreied  to  assessors  i. 

and  to  comptroller f. 

penalties  and  suits  therefor i. 

mode  of  making  assessment ....  t.  415, 
•OBipunies  when  to  be  exempted  . . . .  !• 
eomnratation  when  allowed,  Itc.  i.  416, 
duty  of  superrisors  iu  completing  as- 

aeeement t. 

eiAeetion  of  the  taxes i. 

proeeedinn  if  not  collected....  x.  417, 

power  of  chancelhir i. 

remedy  by  action  ...■.•....•'.... .  i* 

remedy  by  tenant  for  taxes  paid i. 

lots  by  collectQrs  or  eonuly  treasurers  i. 

inaposed  by  VniUd  fitolfs.  and  erroneoui- 
ty  retnined  to  comptroller,  how  cancel- 
led  I. 

^n^  opensng  road,  salee  of  famd  for t. 

^^^nD»  jprooistoiur, 

in  relation  to  Kmgs  county x. 

«ity  and  county  ofAlbaay t. 

eityof  Aftaay x.  421, 

COTiafa  towns  in  Bisex  county i. 

what  cities  deemed  towns i. 

certain  judgments  recorered  Ibr  faxes 
paid*  how  docketed xt. 

roh.  II. 


404 
404 
405 

419 
419 

406 
406 

406 
406 


407 
407 
408 
406 
406 
408 
406 
406 
409 
409 
409 
412 
409 
409 
420 
409 
410 
410 

410 
410 
411 
861 
411 
411 
411 
412 
412 
420 
412 
412 
413 
418 
418 
414 
414 
414 
414 
415 
415 
416 
416 
417 

417 
417 
418 
418 
418 
419 
419 


419 

420 

421 


884 
334 


778 
7B9 
749 
776 
884 
884 

745 


Taxxs, 

Ml  d^gs,  how  assessed  and  edOectM  x.  70l»  709 
to  wnam  to  be  paid  and  how  applied...  x.  704 
tor  local  j^urpo9i»,  applicants  to  legislature 

to  gite  notice x.  150 

I^aiporary  lotau,   when  comptroller  may 

make.... «» x.  171 

Tmanqf  in  ooswion,  what  estates  to  be  . . .  i.  727 
sereral  persons  taking  by  descent* ...    i.  758 

partition  of. »« xi.  817 

in  ejectment  by  one  tenant  against  co-te- 
nant, ouster  to  be  prored ix. 

tenants  when  liable  to  action  of  waste  at 

suit  of  co-tenant. ...« *•..••  u. 

proceedings  in  such  action  ...•..,•  u> 
TuirAJTT  bv  (He  au1t9}fp 

when  liable  to  waste '.  ir. 

assians  of,  when  liable ii.  .^. 

liability  of,  for  holding  oyer  estate  . . .  •  x.  749 

tii<loioef% her ef tale, Ite... «....• x*  740 

when  fiable  to  waste «....  xx.  g4 

assigns  of,  when  Udble  4 * xx.  834 

[See  i>ot0er.] 

^/0,  nature  of  his  estate •  x.  722 

hetfs  oC,  when  to  take  as  purchasers  * .  x.  728 

powers  to,  8cc  ....••..««.....  x. 

conreyances  by,  effect  of x. 

holding  over  estate .••*!. 4.«....  x. 

ib.  after  notice,  &c.  .*«*« x. 

when  liable  to  waste <«....««    n. 

assigns  o4  when  so  liable u. 

when  his  executors,  ftc.  may  lucorer 

rent  from  under  tenant . . . .  • x.    - 

for  life  of  another,  nature  of  his  estate,  x.  722 

remedy  tO|  for  rent «....  x.  745 

[See  EitaUtt  and  XianiBordt  and  tenants.] 

ai  Vfitl  or  by  $uffenmee « x.  728 

estate,  ftc.  terminated  by  notice x.  745 

TmantB  genarallpt 

attornments  oy,  when  Toid i.  774 

penalty  on,  for  not  yielding  possession  af" 

ter  notice* « x.  745 

ib«  for  holding  artr  after  notice  to  quit  x.  745 
ib.  for  not  dehTcring  declarations  In  eject- 
ment, ftc.  serred OB  them »••  1.748 

nmoifalqf, 
ifk  case  of  forcible  entry  or  detainer .  •  xx.  607 
in  case  of  holding  oyer  after  term  ....  ii.  519 

in  case  of  non-payment  of  rent xx.  518 

in  case  of  being  discharged  under  insol' 

Tent  act,  ftc ii.  518 

when  land  sold  under  execution .....  xx.  518 
[See  Idmdlord  and  taunt] 

TWuicr  of  amends  for  iiguries n.  568 

ofamottntofdebt ii.  568 

effect  of,  in  different  cases xx.  654 

right  to  costs,  how  ascertained xi.  554 

TVnHT^ofciyiloifices i.    96 

of  xnilitia  offices x.  286 

oftownoifices i.  841 

oflands I.  719 

TVrms  of  the  court  for  correctiott  of  errors  ii.  164 

4f  the  court  of  chancery n.  17^  177 

Of  the  supreme  court « xx. 

of  the  court  of  common  pleas  and  general 

sessions....* xt. 

inNew-Toik *. n. 

iuAIbany ««.  ii. 

(altered  aa  to  the  Cdonties  of  Delaware, 
Montgomery,  Onondaga  and  Wanenv 
by  acts  of  1629,  hi  yd.  xtx.] 

of  mayors' couHs. u.  817,  ftc 

HMtvfnMMt,  scire  iacias  to  recoyer  judgment 

against u.  877»  1978 

executions  nninst..., «..,.  xx.  897 

42l||!IVrrifor<a/tttrtMlMonorstate x.    61 

4221  TVriiofiatlMis  and  diyislons  of  state...  1.    601 

422 1  TnU  and  return  of  process  ganeiuUy n.  217 

422 1        hi  chancery .'.  n.  "^ 

BO  Mffticuhtf  tjaaneeesaaiy^  except  to 

107  "■ 


i9r 

2U 
216 
217 
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in  raprBBM  eourt ii.  197, 

in  coortfl  of  ojer  and  terminer 'ii.  270 

in  eoorU  of  common  pleu it.  210 

inauiyon'eottrt* ti.  219 

TWltmony^  how  taken  by  legislndTe  commit- 

tees I.  lOS 

of  pertonf  within  ihi«  ftate,  how  tiken 

eobditiolidlly ii.  191to998 

ovt'of  this  ftate,  how  taken. . .  n.  89S  to  807 

how  peipetnated xi.  806 

on  oonTietion  for  erimet  podbhabie  with 

deaChytobeMnttoeovemor. ii.  668 

[See  £M3ciiee.] 
TkrmUming  Utten,  tending  to  obtain  pfo- 

verty %.  ix.  678 

Tmber,  cntting  down,  pnnifhment  for . . .  n. 

or  earrfingvway  timber  eat xi. 

iioatiar i.  697 

ami  wood,  inipectioit  ull  in  eettain  oountioiy 
[See  act  of  1810,  in  toI.  in.] 

IVm^comj^tatieB  of. » i.  606 

dregorm,  or  new  style,  adopted.  ...  x.  606 

wliat  to  bede^med  leap  yean i.  606 

year,  &e.  defined. i.  606 

added  day  of  leap  year x.  606 

•*  month'^  to  mean  eiriendar  month. ...  i.  606 
ofcommeneiagaetionsforland..  n.  292,  296 

ib.  penonal  actions ii.  2dS,  298 

lb.  actions  ibr  |ienaltiet,  kt u.  287,  298 

ib.  snits  in  equity. ii.  801 

presnmptlon  of  payment,  arising  firom 

lapse  of II.  800 

fto|[a,ootmty  of,  in  sixth  senate  district.,  i.    86 

in  twcnty-ttUi  congress  district i.    86 

to  hare  two  members  of  assembly . ...    i.  162 
superrisbrsofyWhersandwhentomeet  i.  866 

tnpreme  court  conuntssioner  in i.    96 

-  [See  also  act  of  1828,  in  vol.  xii.] 
towns  in,  may  oifer  rewards  for  destine- 

tion  of wolret,  &e x.  861 

Titfsfo  property,  by  special  prorisions...  xi.      1 

found, brdeiccnt x.  7S0 

by  dense .>. n.    66 

plea  of,  in  joMiee's  cClirt n.  286,  287 

to  personal  property  in  certain  cases. .  i.  763 
Tiilf  to  /and, pretended,  baying  them. . .  ii.  691 

9b6aeoo,  imf,  msnection  of i.  668 

inspector  of,  In  New-York,  how  appoint- 
ed, *c I.  m  115 

his  duties,  fce i.  56$  570 

TbmpkiM,  coimty  qf, 

in  sixth  senate  district \...  i.    84 

in  twcoty^fth  congress  district t,   86 

to  hare  vree  memrhers  of  assembly. . .  i.  162 
■npenrisors  of,  wlien  and  where  to  meet  i.  866 
saprease  court  commissioner  in.......  x.    96 

[Repealed  by  aef  of  1688,  in  toI.  xit.] 
actiona  for  escheated  lands  in,  where  tri- 
ed;...^^ I. 

9Vm, defined.. i.  611 

Towns, 

Implications  for  erection  or  division  of  f .   86 

notices  how  giren,  ftc. t.    87 

surreys  and  maps  to  be  famished,  &e^  i.    87 

justices  Ik>w  elected,  &c i.  127,  138 

'  [See' att  of  1829»  in  toI.  hi.] 

ib.  In  ne#  towns i.  m,  112 

laws,  to  be  sent  to  new  towns i.  167 

disputes  concerning  division  lines,  how 

settled I. 

sncveys  and  msps  o(,  may  be  required  by 

suryeym^netal i.  182 

their  powers  and  rights  as  bodiea  corpo- 

,  l»t«» I.  837 

itfWhatnameto  aet i.  837 

legal  proceedings  in  lavor  of,  aud  ucainst 

towns....  I.  3ffli,Ti.  478 

lands  or,  actions  for  penalties  for  tres- 
'  passing  on j. 


Towns, 

aflbcta  of  dirision  or  altemtiaiy  on  ng^ 

and  Dabflities  of. x.  9V 

town  lands,  fcc.  how  dispoeed  of....  uW 

provisions  as  to  school  aumies %.4B 

as  to  buxying  grounds l  88^  W 

special    provisions    oosmeming  ceitaa 

towns 1.  800^  IS 

Ibioti  acomnts,  anditinc  of 1.80,50^07 

7btoii  charges,  what  to  be i.  SB 

T^icn  e^erfc,  how  chosen,  &e. 1.  ftiO^SO 

oath  of  office 1. 16 

penalty  for  refusing  to  serve lICT 

Ids  general  powen  and  dntios 1.  M 

his  compensation lS 

to  be  an  inspector  of  elerfimm 1. 117 

powers  andduties  as  such i.  ISl  tolS 

to  be  derk  of  town  meetings 1.  812,38 

when  to  transmit  to  peraona  elected,  ao- 

tice  of  election ....« i.  ttt 

tobeoneoftownaaditoin lX» 

duties  assuch i.  866,  508; 67 

to  be  clerk  of  coaunisaionea  of  comnoa 

schools lA 

to  deliver  over  books  and  papen  to  sic- 

cessor,&c lSK 

his  powers  and  duties  in  relation  to^ 

opp/tcolioiu  for  new  towna»  fte. l  87 

fioatmxtimber i.  688,01 

orders  laying  out  UgAimms,^ 1.6B 

elcetion  of  jtcsfiees  qf  uu  ptaetmuKW 

towns lIB 

jh.  in  other  cases,  [see  aet  of  1^9^  in  vsL 
tif .  which  providea  for  electioaef  jorti- 
ces  at  town  meetiiigs.| 

Spers  andbo<^ofjtia<soes....  11.278^271 
is  4{f/atM2t  to  be  omd  Ibr  feMias i.4l^ 

speeio/toinimeelHiga.... i.Sfl 

entering  note  of  sfrt^f i.3B 

of  ^enabury,  dntaes  ot  in  mhtioa  to 

floating  timber ^ i.  TOQiM 

Ttwn^meetingay  anmuU.,.., i. 91 

where  held l9 

electors  to  fix  time  for  holding htB 

.  oi&Cers  to  be  choseBiat. . .~ i.Vb 

powers  of  electors  at i.  340^38 

toton-mee^ngs,  medal^  unbare  to  be  held,  i*  M 

notice  thereof^. L3b 

orders  made  at  town-meeta^gSy  effect  of  i-  9^ 
civil  process  not  to  be  seired  durii^. .  i-  ^ 

mode  of  conducting..., lIA 

2bion  omecrs,  election  of. i.  3IS|W 

qoalincations  of .  , ........tW 

oath  of  office , 1. 16 

neglect  deemed  refusal  to  serve !•  ^ 

notice  of  acceptance  when  to  be  given . .  i-  SIS 

neglect  deemed  refbsal  to  serve '•  Stf 

collector  and  constdde  to  give  securl^. .  i-  Stf 

nedect  deemed  refusal  to  serve ..1.  MS 

penalties  on  certain  officers  for  refiuisg  to 

serve.  ^ ," i.  «* 

Quakers  not  liable  in  certain  eases h^ 

penalty  for  acting  without  oath >•  ^ 

tenure  of  their  offices h^ 

vacancies  in,  and  mode  of  supplyiog....  >•  >£ 

resignations  how  made,  &c i-JS 

vacancies  in  <»fficc  of  collector.... i- ^ 

ib.  in  office  of  overseer  of  h^ways i-  8M 

to  dcSver  books,  papers,  &c.  to  their  suo- 

eessors fcg 

delivery  how  compelled »•  ^ 

7\mm  jpoor,  how  supported,  ke 1 l  6» 

7iM0»  ktaier,  to  be  chosen  in  each  town  i.  8I0>  S8 

oath  of  office i-  Jf 

penalty  for  refiuing to  serve.. l  £ 

his  pciwers  aiid  duuea i- S! 

IVode,  regulation  of. , i.» 

TSranacripU  of  dockets  of  decrees  to  be  ssat 
to  clerks  of  tbe  supreme  conit......  n-  jj 

ib.  of  judgments  in  supreme  court....  n.  Iv 
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of  p»pen  genenUy,  bow  cwtiAed. . . .  n. 

TVvMoi^  agMBst  thia  fUte,  deflaed ii. 

ponuhment  of  death  for ii. 

oiitlaiwiy  OB  conTAOtioB  for.  ii.  066^  748, 
proof  recalled  in  triaU  for ii. 

'pBXAffOBXB,  eoioi^. I.  97,  114,  882, 

[See  CotmtM  treoituvr.] 

afale,  bow  appointed,  Jkc 

of  office........ , 


408 
866 
666 
ftc. 
785 


hie  oath 


1.96, 
...I. 


to|iTebond,  fce i. 

reaignation  of « ^ i. 

wbengoremormayvaeatobffioe i. 

and  make  a  tenyonuy  appointment,  i. 
n  eonuaitsioner  oi  the  UmtHfffiee i. 

powen  and  datiea aa  tucb. . .  i.  Wf  to 
noonuniMioneroftbeeanalfiind i. 

powen  and  dntiea  aa  tucb i. 

nAy adnunifter oettaia  enthi, ......,•  i. 

bit  ffeneial  powen  and  4atiei i. 

ilia  bank  booka  to  be  airainined  by  eomp- 

troUer.lto....-'. i. 

hia  aeconnts,  wlien  cloaed  and  bow  ez- 


106 
119 
176 
121 


• I. 

committefi  for  eiamining,  bow  appoint- 
ed   J. 

tbear  eompenaation I. 

to  attend  legiilatnre r. 

bis  office  wien  to  be  kept t. 

hianhtfy i.  190, 

rinereated  by  act  of  1829,  aee  vol.  in.] 

ewik  liire i. 

[See  aiM>  net  pf  1826^  T(4.  iik.J 

contingent  ezpenaea  of  office .>..  i. 

exempt  firom  uilitanr  dnty i. 

may  Kareb  public  officea  lAd  reqnire  co* 
pica,  fto.  gratia ii. 

Weoaurar  of  atate  of  Connecticat,  convtyut' 

aneea  by,  bow  TeriAed i. 

TVfct,  entting.  &c.  wlwn  treble  damagea  re- 
cofenMo ..It. 

growing,  entting  them  down ii. 

canying  them  away  after it. 

frait,  malieiooaly  injuring n, 

ornamental,  injuring  mahcionaly n. 

containing  mma  of  boondanea,  de&cing, 
&c XI.  6W, 

OB  land  laid  out  for  higbwaya  to  whom  to  be- 
long  X. 

on  aideaofbii^wajra,  may  be  planted,  &e.  i. 

penalty  for  iteming  them !• 

for  foiling  treea  on  higbwaya i. 

for  not  lemoiring  fallen  treea i. 

TnxaFAat.  when  action  moat  be  brongfat.  ii. 
when  It  may  be  brought  by  ezecnton  and 

adminiatraton ii. 

when againat  them ii. 

when  by  rereraionen,  &c i.  749, 

treMe  damagea  when  to  be  recorered.  ii. 

exception;  easoal  trenaaaea,  Ice. . .  ii. 

tnapaaaea  on  Unon  IhmU,  prooeedinta  In 

aetionafor •••••  x.  867,  xx. 

on  afoCe,  touZi ,  to  be  reported  by  aberiif  x. 

dnty  of  diatrict  attorney x. 

pennlty  for  tretpaaaing  thereon x. 

now  collected  and  applied x. 

defendant  how  impnaoned..........  i. 

OB  landa  belonging  to  canal  fund x. 

wbenpBniabeaaaaflntadmeaRor ....  u. 

catting  down  timber xi. 

cafirjring  away  timber  cot  down xx. 

•     mabcionaly  injoriog  fruit  and  abadc  treea 

XX. 

malieiouaWaeTering  produce  from  aoil  n. 
aerering  mn  the  inehold  and  carrying 

oiftbinga  attached xx. 

.on  Ma  eoae,  may  be  broqgbt  for  certain  trea- 

paaaea • xx. 

TaxAK  by  battle  or  grand  aaaise,  &c.  aboliab- 
ed. .T. XI.  409, 


128 
118 

ao 

118 
173 
185 
176 

171 

178 

178 
179 
187 
188 
191 

191 

192 
285 

650 

760 

83S 

693 
693 


526 
526 


628 
628 

296 

114 

114 

750 


478 
209 
209 
209 
209 
209 
210 


410 


TniAty 

5yiiBif,ririitor,  aecared i.  98,  M 

of  part  auena,  aboliahed u.  419,  784 

laauea  of  foot  in  cooita  of  law  to  be  tried . 

by,orbyrefereea xx.  408 

certain  iaauea  in  chaneeiy  to  be  tried  by 

jury IX.  14^  175 

in  what coantiea^ iaauea  to  be  tried...  xl  408 
genetul  and  apeoal  rulea  coaoeming  plaeo 

oftrial  IX.  409 

pfoeeedJBflipiepamtMy  to  trial xx.  410 

Srcuitrar.V...  \ u.  410^  422,  488 

notioeof trial xx.  410 

coataoncounteraunding.....^.....*  ii.  618 

notea  of  iaaue ..••  xx.  410 

Tcnirea  aboliahed ii.  410 

except  when  foreign  jury  otderad«  •  xx.  410 

mode  of  obtaining  auch  jnxy xx.  410 

retnin  and  anmmoning  of  juron  xx*  410  to  417 

apecial  juriea,  bow  o(dei«d,  h>t xx*  410 

procecflunga  at  trial xx.  419 

jury  from  byatanden.... 11.419,420 

fihjjlenya ...........  ii.  420 

ballota  ofjuron  to  be  mnde,  Ixc. .  •«. .  iz.  480 

how  drawn  out,  IM • xx.  420^  481 

apecial  Terdieta^y  be  found .  zx.  481 

attainta  aboliahed. ,.,».  •  xx.  421 

hillaofcxceptiona.. ix.  42S^  428 

judgmeata  aa  in  caae  of  n0B-auit  for  not 

bringing  canae  to  trial.  ^* «•  u.  428 

continuance  on  circuit  ral^  whua  canae 

not  tried. •••«..••  xx. 

in  ^tteea' eourfa •  u. 

tTgimcfuma  to  atay  trialt  on  what  tcnaa  to 

beiaaued.... •••,.«.,•••  ix.  188 

truiUforctimUt 

bywhatjuriea • n.  788 

24  namea  in  allcaaea  to  be  in  box  \u  788,  784 

how  namea  auppUed ix*  788,  784 

jnriea  of  part  aliena  aboliahed..*  •••••  xi.  784 

udicton  not  to  be  on  petit  jury xx.  784 

rig^  of  peremptory  challenge u.  784 

aame  rig^t  of  cnaUenge  aa  in  civil  eaaea  xx^.  784 
certain  peraona  not  to  be  oa  jury  in  capi- 
tal caaea u.  784 

in  felony,  defendant  to  be  preaent .....  xx.  784 
in  other  caaea  may  appear  by  attorney  xx.  784 
proviaiona  relating  to  citU  trialat  extend- 
ed to  criminal  caaea.... ...........  n.  785 

.  proof  neceaaary  in  treaaon u.  785 

proof  required  in  certain  oonapiraciee  U..786 

what  aofficient  in.rupey  &i>.. ix*  785 

when  one  of  aeTcial  defendanta  to  be  dia- 

charced  before  teatironny  cloaed. ..  u.  785 
what  defendanta  xqay  nqnire  aepwnte 

triala.... • •  xx.  785 

exceptiona  by  deiepdanta,  effect  of. ..  xi.  786 
^,    proceedinga theieea   •«>•  •••  ....  xi.  788 

an  tona<  eoual^ ...^  xx.  788 

recelTeraofatolen  property.  •••••*..«  ix.  798 

offimcea  on  board  Tcaaela xx.,72y 

committed  near  boundaiy  of  a  county  u.  727 
for  robbery,  &c.  in  county  where  proper- 
ty ia  carried........ XI.  727 

OB  charge  for  kidnapping. xx.  664 

for  aelling colored penona  kidnapped,  xx.  665. 
for  aending,  &c.  cnallengea  to  dud  out  of 

the  atate , xi.  687 

for  bigamy  or  polygamy....,  •• ii.  fB8 

TVooer,  for  gooda  receired  eontraiy  to  atntate, 

formefdechringia n.  8M^  482 

pleadinga  in  auch  nqtioa, xx.  482 

TnoT,dhf«/, 
danfc  cf,  to  return  namea  of  aaaeaaora  and 

colleetora  to  comptroHcr i.  418 

e/aeffonain i.  128 

inapectoracfaole-llhtherin i.    99 

of  fiabb I.  100 

or  nope  m  .••...•••••.••..•.•■....    .  x.  xwf 
pewenof  inapeotonoffaimberiB..  ..  i. 
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Mmt  o«»  to  IM  famelMl  ia,  te t.  66i 

BccaaM-to  mU  /mry  ikkHt  jn,  kov  gnnt- 

c4,ft« 1.  MB 

mm^nl  ^,  haw  appoinltd,  km i*  107 

Moyr**  tmari  in u.  218 

dattMofMMrtMTi^Moria i.  628 

fmanaUmttA 1.448 

other  DffvviiioM  for  pnMrfitioB  of  liMKk 

«k I.  448 

M*M<diltri0toaMlMlM0lBMMIIWtB....  1:491 

T»v*Tf  AMD  mviTssf,  gemrott^f 

eertain  tnitU  Aboliaked i.  727 

penoM  wtitM  to  potiMtion  of  land,  de- 
clared tlie  legal  ownen  thereof. . .  i.  727 
and  eneh  landf  liable  to  dehtt,  ezeca- 

tioBf,  Ike , ...II.  8flB 

aetire  traeta  excepted   i.  727 

tnutoea  of  eftate  for  anoCher  to  take  no  ia- 

toreet i.  729 

but  reaahiac  or  fa^lied  tnuta  not  ef- 
fected  I.  728 

nor  ceitain  expren  troeto i.  728 

fiant  bj  oDe»  for  money  paid  bj  another, 

Boimattoretnlt i.  728 

eze^  for  beneftt  of  creditor! i.  728 

flirther  exe^on i.  728 

porohaien  in  food  iaitb,  not  affected  by 

implied  tnwte,  &e  i.  728 

pmrpoeet  for  winch  expreu  tmete  maybe 

created i.  728 

Mrtain  deriece  in  tmet  to  be  deemed    - 

powen 1.720 

in  certain  casci  ptofita  of  land  Habic  to 

creditors t.  728 

cxpreee  traati  not  before  aniboritcd,  to  be 

powers  in  tmst i.  721^ 

in  inch  case,  land  to  remain  in  and  to  de- 

•cend  to  person  entitled i.  729 

tnisteei  nnder  yalid  express  trust  to  haye 

whek  estate r.  729 

qoalifieation  of  this  rale x.  729 

estates,  Stc.  not  tocloded  in  express  trust, 

to  remain  in  grantor i.  729 

powerv  of  parties  interested  in  certain 

trusts,  over  them x.  730 

conTeyanoes  not  declaring  trast  when  ab- 

'  soioto    I.  730 

sales,  ftc.  contrary  to  the  trust  expressed 

in  the  instrament,  TOid x.  730 

misapplication  of  money  reeeiTed  by  true* 

tees,  not  to  affect  others i.  730 

estate  of  trustee,  when  to  cease x.  790 

dtsposKiott  of  tnut,  he.  on  death  of  anr- 

riTing  trustee .>.  • .  i.  730 

resignation  and  rsmoial  of  tiustee,  in  case 

of  express  trusts x.  730 

appointment  of  new  tivstecs i.  730 

trustee  holding  over  after  termination  of 

his  estate x.  749 

cettain  trusts  not  affected  by  setdement 

before  suiTOgatee n    94 

gnnto  and  assipanenta  of  trusts  to  be  in 

writing n.  187 

bills  in  chancery  relating  to  trusts  not 

cosnizablcaflaWjWhentobefiled  ix.  301 
trustees  not  to  be  hdd  to  bail,  unless, 

&c 11.848 

property  in  their  hands,  how  assessed, 

fcc 1.891,392,419 

9V<iia(jMi0<ra,guiera]ydcined x.  784 

apecial .« •«..«••    1.734 

when  impenUiTe x.  784 

whan  iireTOcaUa x.  736 

how  eonatrued  and  executed i.  784,  784 

chancery  when  to  execute,  &c...  j.  734,  737 
subject  to  ceitain  lulea  f§Jaw  lyfli^Mif 

totruata i.  784,  737 

when  creditors  may  compel  execution  of  X.  735 
how  affected  by  insolTcafa  diachaisa.  z.  785 


.  ■  * . . 


IT. 


TMrtnssy  ^  ahtemMtg  dcMnn, 

how  to  be  hppointid..' 

jpowen  and  duties zi.  I^  IS,  48 

«f^debtors  imprisoned  for  ctiaaea. ...  ii.  15,  81 

powers  and  duties  of xe.  18^  49 

of  tnaolMnl  <k6lors  ff eneroX^ 

their  powers  and  outici   m.  88  tn  ^ 

remoralof n.  49 

appoinfmant  of  new  tnstce. .......  n.  48^  88 

renunciation  of. n.  48»  8B^  A 

</oo//«;es.  their  Mwers  and  dvtMea.  x-  ^68^  418 
i/ocademies,  their  powers  aaddfttica  i.  46^  418 

if  school  di$lrieU z.  477to4B7 

actions  by  and  agalnat n.  40 

recoTcries  against  them  how  foUeclcd  n.  439 

iff  g^pei and MckoQlioU z.  487 

antioQs  by  and  i^jninat «  n.  478 

recoreries  against  them  how  ooBnctad  zz.  43V 

TvnimxA  rooiis,  conslzwction  of. a.  888 

carriages  meeting  on,  to  turn  to  wujbk»  .  r.  888 

insoeetors  how  appointed,  lU.  z.  ]inLl]5.8B8 

tneir  powers  and  dutiee,lte..  z.  868  ta»*687 

eomralioM«  how  Incomnted i.  818 

aioice  and  powers  oTdireetozn,,  i.  878^  R8 

howfoffeitedordisaolred z.  888 

constraotionofroniby i.  888 

appraisement  of  damages. . . .  z.  ftt  tn  S8i 

coUeetionoftoU^&c 1.881 

proTiaiona  easWncmg  tnn^lka  canMsn- 
tionsnow  exiating z.  886  to  688 


0ites  protected. 


z.  088^  iz.  8B8 


inaecondaenate  district.... ••..•••..  z. 

in  acrenth  congress  dietvict. s. 

to  haire  4wo  aacmbers-of  aseeaaUy . ...  a. 
snpenrisors  of,  where  and  when  to  znect  z. 

jnay  allow  certain hountiea...  •....  a. 

supreme  court,  coauniseioner  in •.  x. 

inspector  of  sole  leather  for x. 

sole  leather  in,  may  be  sold  wzthomt  in- 

apection « •....  z. 

leases  in,  need  not  be  reoocdad........  a. 

C^utAoriaedbankingj prohibited....  z.  712, 

insurances  prohibited  ..........  i.  7Uk 

[ftee  also  aotof  1SS8,  vcL  izi.] 

UirxTBD  SxATBa,  plaoea  ceded  to i. 

officers  of,  ineligihie  to  legidatMu z. 

oertnin  oficers  of,  exempt  from-  naffitary 

duty r. 

certain  judges  of,  Bmy4akc  proof,  Scm.  mi 

deeds. i. 

ib.  ceitain  xmnistere  and  fcreigneauMb  z. 

[See  act  of  1889^  in  vol.  xzi.  fptni^  th» 

powartoailoenailsofthelT.  SliAee.] 

conrls  jQf,  sitting  in  this  atate,  tranaeaipta  of 

their  jadf^enta  to  be  cnterad,  te.  n. 

iaMttiaonment  of  pattiea  on  cifial  proraan 

D'om. « u. 

penons  comauttcdSsrciGmcaaagaJbat,  hear 
impxaaonedm  county  or  atate  priaana  zz. 
debto  to,  not  aflcctcd  by  Jnaoiyets^  ilisMhnr 

KBs,  Ifcc n. 

wnen  tobefirst  paid..... n. 

Ohiocrsfty,  of  this  stat^  instituted t. 

regents  of,  organSsation  and  powers.. .  i. 
[See  JCcMnts  qf  <%e  unic«rai^.J 
Vfikn/mm  dffkndmiy  how  named  ia  canlaa  zz. 
CTtiAnown  oumert,  KB  partition,  notxoelo..  zz. 

effect  of  judgment  as  to rr. 

their  shares  of  proceeds  of  sales,  how  di*- 

poeedof n. 

Vte  amd  oceypation,  certain  agreements  for, 

lnN«w^Torit,howconaflined i. 

when  landlord  asay  reoorer  in  action  Ibr.  z. 
suggestion  for,  to  be  used  xnatand  of  noCicii 

for  mesne  pioAta zr. 

Obnry,  prohibition  againat  taktag i. 

persona  payhig  may  racoyar  back z. 
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4A 

774 


488 
80 


744 

748 


772 
711 
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Unary,  ^ 

irlientobereeoi?CTCd1iyoflieeffs«fpoor. 'I.  772 

eoBAnttitrndBtetedliftTM x.  772 

ezeept  negotiable  iiu tnunent  in  cextaiaca- 

■es I.  772 

offenders  cmnpeUed  to  answer  biUa  of  di»- 

ooreiy...; x.  772 

discoreij  and  retun  of  exeoM,  to  exonerate 

iiompenal^ 1.772 

pnity  filing  bill,  need  not  pay  interest  nor 

principal x.  772 

CWea,  Inspector  of  sole  leadierai i.    99 

inspector  of  hops  in i.  100 

president  of,  how  appointed,  &e.  x*  96,  114,  115 
certein  monies  to  be  deposited  in  bank  in  i.  268 
schocd  monies  in i.  495 

TA0ANCIE8,  tn  eMl  <#ees,  what  to  pro- 
duce  X  122 

when  notice  thereof  to  be  ciTsn  by  eonnty 

cleiks T 1.  122 

when  roremor  may  simly x.  121^  124 

speeialeleetioBS  to  sapmy x.  128 

when  soppUed  at  genendfelections . . . .  i.  128 

in  militia  oHkes x.  288  to  291 

in  town  offices x.  847 

[See  the  Twions  officers  tomikeinted  in 
this  Ibdex.] 
Pilgrianfs  out  beggart,  who  so  deemed. . .  x.  882 
constables  and  <rther  officers  to  canr  them, 
when  reqnired,  before  magistrate. . .  x.  882 

powers  and  dnties  of  nsagistnte x.  888 

mi^  be  searched  for  proper^ xx.  746 

children  beniiig,  to  be  sent  to  poor  or  alms- 

hmise,*c i.  88S 

Wimdor  and  pwrtha$er ix.  188  to  187 

[See  Conwyawcit,  FSramduitnteamfMytmeu 
and  Sales.] 

Fcnire,  in  iostices' court xt.  942,  848,  215 

abdishea  in  other  eomts,  except  in  case  m 

foreign  jury xi.  410 

Kanis,  mles  ooncening ii   409 

in  salts  against  pablic  officers,  4tc.  xi.  868,  409 

Ver^Udf  jnry  may  find  specially n.  421 

jurors  not  to  be  qnestioncd  lor xi.  421 

motion  to  set  aside ii.  422 

certain  defects  to  be  dlsr^arded,  after,  ix.  424 

and  to  be  amended ii.  425 

xxiay  be  receiTcd  on  Sanday xi.  275 

proceedings  after,  not  to  ae  stamd  by  sn- 

jpreme  cooit  commissioner,  |cc xx.  280 

in  eiectment,  how  rendered,  1^. xi.  807 

VuMtl*  snbject  to  gnarantine,  tte x.  425 

dnty  of  pilots  inrelatioato....^ x.  427 

vegnlatjoos  concerning  sodi  ressels. . .  x.  428 
regnlations  concerning  ressels  exempt  or 

released x.  438 

penalty  for  yiolatins  regnlations x.  437 

gaming  and  other  «usoraerly  practicea  in 
caniM  and  other  Tcsseb  prohibited...  x.  861 
lienor  under  fire  nlloos,  when  not  to  be 

sold  on  board  of j. 

penalty  how  collected x« 

naTigation  by,  regulated..,. x.      . 

particniarly  steam-boats  ....  x.  888,  884,  685 

.  when  lights  to  be  shown i.  685 

[Extended,  act  of  lffi9,  in  Tol.  iix.} 
lien  upon,  and  coUecting  demands  agionst  xx.  498 
proceedings,  when  seised  under  attachment 

.  against  absconding  debtor xi.  5  to  7 

unduly  buling  to  endai^  life.  Ice iz<  G94 

oflences  committed  in*  where  to  be  tried  xx.  728 

f^ee-dftonce/Zors,  circuit  judges  to  be ii.  168 

their  powers  and  duties  as  such.  xi.  188f  189 
not  to  discharge  oxdcis  made  by  chan- 
cellor, ke.^ u.  168 

may  tax  costs xx.  169 

may  execute  other  powers  under  direc- 
tion of  chancellor » .  xi.  189 

powers  where  chancellor  is  a  party  . .  u.  189 
app^  in  <nchjcases,  to  court  of  aifors  ix.  189 


powen  in  nsapeet  to  m— ies  paid  into 

couit •....  u.  171 

to  hold  four  stated  teims.  &c.. xx.  178 

proceedincs  befiom,  to  be  regulated  by 

chancellor , ii.  177 

•ertain  bills  and  petitions  to  be  present- 
ed to XX.  177 

their  powers  thereupon ix.  177,  178 

asay  order  witnesses  to  be  examined  be- 

lorethem, •••••• u.  180 

appeals  firom  orders  of xx.  18B»  178 

it  prior  to  final  decree,  to  be  made  within 

fifteen  days xx.  178 

if  Irom  final  decree,  within  six  months  xx.  178 
effect  of,  and  proceedings  on  i^peal,  to  be 

prescnhed  by  the  chMicellor xx.  178 

powers  of  chanceUor  on  hearing u*  178 

[See  Chaneenf^  court  ^T-] 
Fteie,  wait  of,  abolished,  bat  defondant  may 

haTc  order  for  bill  of  particulars xx.  811 

ViUage.  notice  of  application  for  erectiDn  or 

alteration  o^  now  published,  ke. . .  •  x.    88 

map  to  be  procured  and  filed x.    8f 

Fof<ng at  dectioos,  mode  of i.  188 

xb.  at  town  meetings z.  842 

move  than  once,  punishment  fqr xx.  894 

Voucher,  in  actions  relating  to  land  abolished 
bat  landlord,  8ec.  may  defend xx. 

Waoexs,  all  declared  unlawful i. 

all  contracts  on  account  of,  Toid x. 

money  and  property  wasperad  may  be  va- 

covered  of  stakeholoer •  x. 

certain  insuxaoces.  he.  excepted  . . .  i. 
oottcemiug  prices  or  stocks,  &c.  void.  x.  710 
and  money  may  be  recovered  back. . . .  i.  710 
WallabatU  bay,  land  at,  ceded  to  U.  States  x.    70 
fFonicns  of  port  of  New-Toik;  how  appoint* 

ed,  &c X.  9^114,  115 

Hoards,  their  remedies  against  their jrnardx- 

aas X.  749,  ix.  15^  168, 

[See  Ouardiana  and  tv|^^mfs.1 

H^arranfofattomey,  need  not  be  filed,  ftc  xx.  851 

except  when  specially  required  by  law  ii.  851 

fVarran&et,  lineal  and  collateral^  abolished  j^  788 

heirs  and  devisees  how  for  liable x.  788 

Wahjiahts  from  justices'  courts  xx.  227,  228, 
not  to  be  issued  against  certain  canal  offi- 
cers   1. 

adjournments  upon xx.  288,  28^ 

by   coimty   Irfosvrsrs  against  colleotors, 

when  issued x.  400 

dnty  of  sheriff  thereon x.  40O,  401 

retam  of,  how  compelled x.  401,  a.  656 

on  erimuuU  charges, 
by  what  officers,  and  when  iasned....  tt.  708 

need  not  be  sealed xi.  706 

when  to  be  endorsed  in  another  comity  ii.  707 

when  need  not  be  so  endorsed n.  707 

justice  not  liable  for  endorsing xx.  707 

[See  Jrreti  on  trit^imU  matgm.J 

to  search  for  stiden  property xx.  746 

[See  Sfordk  lonmaiifs.] 
OB  indictments,  who  to  issue xx.  728 

fTiimvtf  for  inflicting  deatli,  when  Issued,  n.  65r 

its  contents ,., |i.  658 

when  tobe  issued  by  supreme  court. .  xx.  668 
when  by  the  governor  ...........  n.  668,  668 

how  ex^epntion  of,  suspexided n.  688 

ff^orren,  eoimfy  4^ 

In  fourth  seaatedlatKict...... x«    84 

In  nineteenth  congress  4istiiet i.    89 

tohave  one  member  of  assembly.  ...t.  x.  151 
supervisors  of,  where  and  when  to  meet  X.  888 

poor  in,  a  comity  charge x.  620 

how  supported,  &c x.  620  to  632 

JVaahingtcm,  coia#  o/, 

In  fourth  seoatTdlstrict x.    84 

composes  el^^teetfth  congress  district,  x.    85 
to hgvn thiae membtrt  m assembly...  x.  151 
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imperriMna^WMietiidwlieiitoiaMi  i. 

pMria^ftoovBtycbaife i. 

haw  mipporUdy  &e i.  fltt  to 

olaik't  omee  Ib i.  876 

WatUt  wliojnajrfiie for. .  ..  i.  780,  u.  Itt,  834 

wiMikUeto 1.760,  ii.  168^  884 

|itoc«M  and  MTTiee , ii..884 

rale  to  plead  and  deAnIt u.  884 

trial;  Tieir;  ilMBagni ii.  885 

l^ecal  judpnaat n.  886 

jadffpent  in  caM  of  joist  teawts,  kit.  ii.  835 

proeeadiagt  thareupos u.  885,  886 

ftayiiigwaitB  pending  rait n. 

of  UBoa  fokl  by  aaacnrion,  actio^  for.  ii. 
octtaia  aeta  paimittad  after  eale,  and 

until  coaTejanee ii. 

ordertoprareBtwaataoflaBdeoaold  if.  887 

eafoieeBMBt  thanof . .  • u.  887, 

WaUr^  land  under,  how  i^aofted  by  oominiB- 

•ionenQfiaBd«fiee i. 

jprtot/^Mandnleofaiiiplaa-waten  ....  t. 

fTote-t,  obetraetion  flf i.  588,  688 

fFoldkPotiU,  land  at,  ceded  to  the  U.Statea  I.    68 
IKaia/ord,iaspeetor  of  sole  leather  at....  i.    99 

inspector  « liver  oil  in 1.554 

fFatarwmi,  sapieaM  aonit  coaudieioaer  to 

be  appointed  &>r •  i. 

Wofifnt  countif  in  Mrenth  senate  district. .  i.    84 

in  twenty-sixth  oongress  district i.    86 

to  haye  two  members  of  assemUy i.  162 

BOpenrisors  of,  when  and  where  to  meet  i.  80S 

IVeijglur  at  qoarsatine  ground i.  100,  115 

WeuAU  attamtOMuru,  standard  of,  estaUiih- 

^3 1.606  to  608 

[altered  as  to  measures  of  capacity,  by 

act  of  1829,  in  toI.  irr.l 
future  contiacts  to  be  construed  in  refer- 
ence to  lenl  standards 1.  606 

standards  wnere  deposited i.  606 

oopsestobe  distributed i.  609,  610 

when  to  be  sealed  and  mariced i.  610 

liabiU^  of  penons  nring  weights,  Stc.  not 

coniormaole  to  legal  standard i.  611 

•ecraUeryo/'sfalc,  tone  state  sealer  of...  x.  114 

hisdatie x.  607,.  606,  609 

a  eoim%  9€aUr  to  be  appointed  for  each 

county I.  100 

how  appointed,  Ifcc 1.114,115 

his  powers  and  duties r.  60S,  610 

sealers  of  Albany  and  Oneida  counties  to 

be  assistant  state  sealers x.  100 

-  their  powen  and  duties i.  609,  610 

a  loion  9ealtr  to  be  chosen  for  each  town  x.  840 

oath,  &c X.  845,847 

powers  and  duties i.  609,  610 

$ealir8  eaurtUlyy  their  fees i.  610 

to  deuTcr  orer  standards  to  successors  x.  610 

penalty  for  neglect,  &c i.  610,  611 

WutdUMter,  eowOyqfj 

hi  second  senate  district i.    84 

in  fourth  congress  district i.    85 

to  hare  three  members  of  assembly....  i.  151 
supervisors  ot  where  and  when  to  meet  i.  866 

cleric's  office  m x.  876 

cupreme  court  eonuussioBer  In i.   66 

wreckmaUers  In i.  100 

penalty  for  ftfRylog  wxlhout  license  does 

not  extend  to i.  527 

loion  off  to  choose  trustees,  8cc i.  960 

Wheat,  standard  weight  of x.  611 

H^Atlcftatf,  inspector  of  hops  at i.  100 

suprente  court  commissioner i.    96 

Widows,  of  what  to  be  endowed i.  740 

of  aliens,  when  entitled  to  dower x.  740 

when  entitled,  in  case  of  exchange. . . .  x.  740 
of  mortgagors,  when  entitled  ....  i.  7-10,  741 
of  mortgamt,  not  entitled',  unless.  &c.  x.  741 
when  to  elect  between  dower  ana  joint- 
ure, ftc I.  741 

when  between  dense,  ftc.  and  dower,  t.  741 


Wn»ows, 

wlheadoeBcdtohaTefllseted i.  TO 

oMnr  tarry  in  husband's  house  forty  daya, 

may  bequeath  crop  of  dower  land i.  748 

wlienuable  to  action  of  waste n.  884 

ftoiaer  of,  whenTorfeited x.  741,  n.  188 

w^ien  barred  by  jointure i.  741 

when  barred  by  assignmcBt  of  dower.  •  i.  74S 

when  to  be  demanded x.  TCI 

prooeedingsforadmeasoreaoteatof. «..  n.  488 

appeals  to  supreme  court ii.  491,  Ol 

ejectment  for  recovery  of n.  308  to  8U 

.  (fcmages  when  leco? ered.  f.  74S^  74S^  xx.  810 

how  estimaled i.  742^  748,  xi.  SM 

collusive  recovery  of,  not  to  prcjadice  in- 

fimt  heirs x.  748 

claim  for,  how  satisfied,  on  sale  oflaaid  ai- 
der surrogate's  order n.  106;  107 

ib.  sale  of  ufimt's  estate ii.  *^ 


lb.  in  partition xi.  885  to  887 

joiMfure  of,  when  forfeited  ...*. .- x.  748 

rif^t  of,  to  dower  or  jointura,  not  aifocted  by 

acts  of  husband,  8ce x.  748 

mayreooverlaadslostbyhisdefaiilt...  ix. 

of  a  man  leaving  children,  may  have  ccftam 

aittdea  deducted  from  assets......  xx. 

disposition  thereof n.  83^  81 

[See  Hmosr.] 
IPF^e,  when  she  isay  defend  with  bushiad  n.  849 
of  certain  debtors,  may  be  examined  xx.  19;  87 
suits  by  and  against  for  divorce  or  sepacBp 

tion. « xx.  144  to  MB 

cannotdeviae xi. 

conveyances  by,  how  to  be  ackaoiriedg- 

ed,«e I. 

powerato x.  732;  788,  78S,  737 

letters  testameataiy  to n.  68,  78 

dower  of. x.  749 

Uvii^  separste  firom  her  husband  when  to 

have  custody  of  children  .  ...  'n,  148;  149 
admiaistration  of  her  estate.  Ice. .  u.  75^  98 

killxng  of  husband  by u.  €87 

[See  MisrriagY,  and  Biaband  and  to(^.] 
IFtMoote,  certain  towns  may  allow  bounties 

for  killing •....•  x. 

Wills  akx>  TESTi^MXirrs,   , 
of  rea/prfl9»er(;y,  whomay  make  .  x  780;  n.  88 

what  may  be  devised u.  8^  i.  \ 

who  may  take  by  devise i.  719;  xx. 

wDl  when  to  pass  all  testator's  estate,  xx. 

creditor  competent  wxteess xf.    87 

wiUmay  be  proved  before  surrsgole  •  xx.    67 

notice  of  intention  to  prove n.    07 

service  if  heirs  be  minors xx.  87 

witnesses  may  be  subpomed,  &c,  • .  ii. 
what  proofs  to  be  taken,  and  how. .  ix. 

willwnentoberecoidea .•••  uc 

will  and  record,  to  be  evidence  . . . .  ix.    88 

proofs  where  witoesses  are  dead.  • .  it.   89 

how  taken,  &c.  and  their  elfoet. .  u.   69 

fees  of  witnesses ii.    G9 

records  of  certain   ancienl  wills,  evi- 

denee n.    69 

if  will  be  not  recorded  within  four  years, 
purchasers  ficom  heirs  not  aSectcd...  i.  748 

excepOon  in  favor  of  itUants,  4tc. u  749 

ctpenonal  properfy,  who  may  make. . .  xx. 
unwritten  wills  void,  except  amda  by  aal> 

diersorsaarinen n- 

powers  of  surrogate  as  to  probate  ....  xx. 

citation  to  widow  and  next  <tf  kin  ....  n. 

to  person  having  custody  of  wiU  • .  •  ii. 

will  now  proved  ... ,. n. 

certificate  of  probate ^ii. 

surrojuato  proving  will,  when  exclusive 

junsdiction ..<«  xx. 

prorate  when  evidence • ,  xx. 

next  of  kin  may  contest  probate ••  xx. 

proceedings  thereon. ., u .  61,  C8 

surrogate  may  revoke  or  acafltB n.  61 


61 
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866 


8S 
68 
63 
68 


64 


Wills  akd  nsiTAMEitTi. 

appeal  from  suRQnte^t  detiif  ion ti.    62 

«ntry  and  notice  tnereof  if  probate  be  re- 

Toked u.    G^G6,m 

effect  of  notice *.  ii.    62 

expenaerof  contest xi. 

provuiona  applicable  Ho  wUls  of  both  real 
midpertonal  estate, 
wills  of  real  or  personal  property,  or  both^ 

how  executed xi. 

to  be  snbdcribed  by  testator   ii. 

•ttbscription  when  and  how  made ....  ii. 

declaration  by  testator ii. 

to  be  at  least  two  attestinj^  witnesses  .  ii 
witnesses  to  write  opposite  their  names, 

theirplaces  of  residence ii. 

may  be  deposited  with  certain  officers  for 

safe  keeping xi.  404 

to  whom  to  be  delifered ix.  405 

when  to  be  opened,  Ite xi.  405 

written  wills  how  revoked  or  eoAeeUed,  il    64 
whenreFoked  bymanriage  and  birth  of 

issve XX. 

will  of  unmarried  woman,  revokwl  by 

marriaf^ ii. 

bond,  l(c.  to  conTey  property  devised, 

not  a.  reTOcation xi. 

nor  is  an  Incnmbranee  thereon xx. 

eonveyance,  ftc.  when  deemed  a  revoca- 

tion XI. 

•Aer-bom  cluUlren  when  to  have  portion 

of  estate xi. 

and  how  to  recover xx. 


64 

ei 

64 
64 


65 

456 


4evisee  or  leeatee  may  witness  wUl,  but 

devise  void. ii.    66 

when  share  to  be  saved  to  sach  witness  ii.    66 

and  how  to  recover  it xx.  407 

devises  in  certain  cases  not  to  lapse. .  ii.    66 
cancelling  of  second  will,  when  not  to  re- 
vive first u.    66 

wills,  after  proof,  how  disposed  of . . . .  ii.    66 
if  surrogate  be  interested,  &e.  first  jodg* 

to  take  proof  of  will u«    79 

when  district  attorney  to  act ii.    80 

wills  how  recorded   xi.    80 

testimony  how  preserved ii.    80 

copies  or  wills,  when  to  be  sent  to  secre* 

taiy  of  state xi.    80 

expenses  Aereof^  how  paid ii.    81 

oppeai  after  proof  of  will,  from  surrogate  to 

circuit  judge xx.    66, 606 

bond  to  be  executed xi.    66 

power  of  circuit  judge xx.    66 

Mtgned  issue  when  tone  awarded  xx.  66, 67, 606 

proceedings  thereon xx.    67 

costs  thereof ,  &c ii.    67,609 

fiirther  appeal  allowed  firom  circuit  judge, 

to  cuncellor xx.  609 

wills  lost  or  destroyed,  diancexy  may  take 

proof,  ke IX.    97 

powers,  fte.  of  court xx.  97,  68 

apphcationand  effect  of  certain  provisions 
of  revised  statutes,  concerning  wills  xi.    68 
leUert  testamentary,  to  be  issued  90  days 

after  probate .^ ix. 

during  tnat  time  objections  inay  be  filed  ii. 

who  competent  as  executors ii.    69 

letters  to  married  women xi.    69 

supplementary  letters ii.    70 

bead  when  required  of  executors. .  xi.  70,  72 
letters  of  admmistntion  with  the  will  an- 
nexed, when  granted ii.  71,  72, 73 

will  in  such  ease  to  be  observed . .  ii.    72 
general  provisions  relatiiu;  to  letters  tes- 
tamentary, reoording  otwills,  kc:. .  xx   78 
duties  of  executors  in  taking  and  return- 
ing inventories xx.    81 

in  payment  of  debts  and  legacies,  xi.    86 

in  rendering  account,  Ifcc xx.    91 

in  sale,  &c.  of  real  estate xx.  100 

rii^  and  UabiUtiet  of ix.  118 


[See  Executors,  and  ExeaOanemd^ 

istrotors.} 
Wmu,  &c.  paying  duties  to  United  Statca, 

measure  of. ....•• x. 

excise  upon,  and  sale  of,  regulated  i.  678  to  689 
WUhhMtng  eoidemce  of  offences,  agreement 

for  .?. n..  699. 602 

WirnxssES,  to  wills  of  real  o^  personal  estate, 

at  least  lioo  required n.    68 

in  court  of  chancery,  how  rxaminffd  ii.  199, 181 
atieudttnee  ofuritnesses  kou>  eompeUed, 

before  legislative  committees i.  168 

before  arbitrators ix.  384 

before  canal  board,  [See  act  of  1289,  in 
voL  xu.] 

to  prove  deeds  before  officen x.  768 

to  prove  vyill  before  snirogpite,  Ito... .  xi.  67, 68 
to  nave  testimony  taken  conditienally. .  u.  888 
to  .appear  before  commissioners  appointed 

by  courts  of  other  states ,.  xi. 

before  officer  without  commission.  •  xx.  808 

ib.  to  have  testimony  perpetuated ii*  899 

cooits  of  record  may  issue  nilipcBaM. . .  xi.  216 

ib.  surrogates' courts xx.  281 

subp<enas  how  served xx.  499 

ib.  m  justices'  courts xx.  240 

penalties  on  witneeses  dtscbeying  snlmm- 

nas xx.  400,  686 

mode  of  enforei&|; ii.  401, 402 

peudties,  Ice.  in  justices'  courts. . .  xx.  241, 274 
prMleges  ofwUnesHs, 

witnesses  exempt  firom  arrest ii.  402 

how  discharged  therefrom ix.  402 

peaelties  for  arresting..... ii.  408 

txammation  of,  ^. 

eeth  or  affirmation n.  407, 408 

ib.  in  justices'  couit n.  M4 

what  religious  belief  necessanr u.  406 

not  to  be  required  to  declare  belief. ....  xx.  408 
butbelief  or  unbelief  te  be  proved....  u.  406 
penoDs  convicted  ef  jperjmy,  or  suboma* 

tion  of  pesjurvy  wholly  excluded. . .  ii.  681 
persons  sentenced  for  feumies,  incompe- 
tent     11.701 

conviction  of  other  offiraccs.  not  to  disqQ»> 

lify .TTTxi.  701 

offsBders  in  dneUing,  &c  competent,  and 

may  be  compellM  to  testify xi.  696 

imprisoned  convicts  coippetent,  respecting 

offences  committed  in  prison ii.  774 

may  be  compelled  to  answer  questions  sub- 
jecting to  civil  suits  IX.  406 

ministers  not  to  disclose  certain  oonfbs* 

sioBs II.  406 

physicians  not  to  disclose  certain  informa- 
tion   XI.  406 

Qorporators  against  their  oorpoiatioB...  ii.  407 
persons  betting,  gpmingt  &c.  against  aecom* 

pfices 1.668 

creditor  competent  to  will.... xi.    07 

plaintiff  or  his  attorney,  when  demand  has 

been boujriit  for  suit 11.288,289 

ib.  in  justices'  court xx  268 

persons  inlAtn  tkis  slate^  when  andhow  exr 

amined  conditionally xi.  891  to  803 

testimony  ot,  out  t(f  tuis  state,  when  and 

how  taken  on  commission. . .  xi.  893  to  897 
devisee  or  legatee,  to  execution  of  will.  xi.  65 
proceedings,  for  diisobeying  subpmna. . .  xi.  686 
attachment,  for  not  attending  circuits ...  ix.  640 
how  compelled  to  appear  before  arbitra- 
tors  11.641 

refitting  to  be  sworn,  or  to  answer,  may  be 
committed  as  for  criminal  contempt  ii.  278 

ib.  in  justices'  court ix.  274 

in  prison,  how  brought  up  by  habeas  corpus, 

totertifv .....:..: ii!669 

how  compelled  to  testifjf  on  motions  in  su- 
preme court u.  664 

their  fees  for  travel  and  attendance ii.  642 

ib.  in  justices' eoutts ii.  265 
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WinraffVf,  M  ttjmlmttt  tait$, 

not  to  be  allowed  to  tttomejror  coaaiel 

in  ihft  oMse n.  051 

bow  oompelled  to  ettend  eovte  of  tpeeial 

feMKmf n.  716 

mot  to  reoeive  fees  therefor n.  717 

to  be  booDd  of«r  to  testify  OB  erinuMkl  eber- 

gee« II.  709 

wbett  any  be  reqwred  to  ghre  eeevririr  for 

■ppeenBee n.  709 

bow  eubmBMed  m  erimiiiel  eei e« ii.  729 

Bot  entitled  to  feei  in  eriminal  eases....  ii.  729 
but  expenses  of  foreign  and  poor  witness- 

estobepnid ii.  7ZB 

wben  testimony  may  be  taken  in  erla^iiial 

eases  by  eoaunission n.  7S1 

when  it  may  ba  taken  eenditionaUy,  in  sneh 

eases ir.  721 

penes  ehaiged  wkb  erime,  not  eompeDed 

to  be  witness  i^iaiast  himsdf i.    91 

entitled  to  be  eonfronted  witii  witnesses 

agsmst  him i.    94 

■Bdto  have  process  for  his  own  witness- 
es  : I.    94 

tVoh)€9^  and  their  i^kelps,  boonty  allowed  for 

killioi^ .....:?. : I.  706 

person  olaimiof  boon^,  how  to  proceed,  i.  707 
certiAcate  of  jastiee  or  the  peace,  when  to 

be  granted*  &e i.  707 

penalty  for  false  certificato i.  707 

to  be  left  with  saperrisors i.  707 

their  powers  aad  duties i^  707»  708 

bounty  when  to  be  paid  by  coonty  treasu- 
rer   I.  706 

one  balf  to  be  charged  to  state i.  706 

Toaehers  to  be  sent  to  eoBaptioDer. . . .  i.  706 

his  powers  and  duties,  &o i  706 

foxther  bounties  may  be  allowed  by  eeitain 

counties i.  70S 

alto  by  certain  towns i.  861 

WoKsn,  not  to  be^  imprisoned  on  executions 

from  justices'  courts n. 

settleBMBt  under  poor  laws 1.621 

wills  of  unmairied  women,  reroked  by 

marriage ii. 

ageef  eonaentfor  nMunrii^ n. 

for  making  wiOs  of  personal  estate,  n. 

fayishing ii. 

knowing  without  consent  abore  10  years 

old II. 

compelling  to  marry  or  be  defiled,  &c.  u. 
taking  forcibly  io'lk  maitied,  he...,  ii.  6B4 
uider  14,  taking  without  consent  of  pa- 
rents,  to  prostftnte,  marry,  Stc ...  ii*  064 
pn^nmU,  adaainisteriBg  drags  to,  to  desCM>y 

quick  child n.  662 

topiodnce  aboiftion ii.  6B4 


64 
188 

60 


WoMsn,  pngnmUt 

under  sentence  of  death,  esecutioB  hm 

suspoided k 

[See iMiirrisd moaMM,  Widmn^^t.] 

IVboileodb^  not  to  be  killed  at  ceitaiatiMi 

in  eectain  counties l 

JVredc  maaien,  how  appointed,  k)t.. .  1. 10(^ 

their  powers» duties  and  liabilities...  x. 

ffWUng,  when  neoessaiy  to  conyey  islsrttt 

inlands n.  1S4, 

other  requisites <• 

contracts  to  sell  or  lease  had,  to  beis 

writing n. 

certain  acreeBMBts  to  be  in u- 

what  to  M  deemed,  in  forgery n. 

WuTs  AVD  pnocsss,  to  be  granted  to  sH  pe^ 

sons .^• 

ptoyisions  concertinr.  u.  179, 197,  M^^ 

tobeinnameofpeoplo ^ 

how  sealed u.  11% 

in  En^  language ;;;, -^ii'iS 

feste  ^. II.  179, 197.  U^ 

how  subscribed  ...• »• 

time  between  teste  and  return  of. ....  n. 

not  to  be  served  during  eleetioas l 

nor  during  town  meeting ^ 

proceedii^  in  caee  of  resistaaee  ts. .  n. 
not  afeoted  by  ad jminuneBt  of  coorti  n. 
issuing  of,  to  sare  limitaticBs  ...  u.  fl^ 
(See  Madmait,  Capkm^  ^  and  tbs  is- 
yeial  courts  in  this  mdez.] 

writQfasstfsaboUshod,ABe. n- 

of  domsr  aboHshed n- 

qf  error,  in  civil  canae  to  iasae  of  ceane  n. 

proceedings  in ,....n. 

m  criminal  onaaa .•••.«•  «• 

[See  JBrror,  torit  qf.} 

Mhubtm  mpm i.  96,  n.  44,  iiB» 

[See  HabfOM  oonwi.} 
of  iniquiry,  m  oetiona  on  bail  bosids . . ..  n- 

inreelevin •.... "• 

in  actions  on  bonds  for  perfetmanee  of  co- 
venants  ■■ 

to  assess  damages  in  suits  for  Isad . ..  n* 

of  mntnnce n* 

of  possession i* 

of  r^gM,  ibolished n. 
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in  twenty-sixth  congress  district . . 
tohayeonemsmher  afaassaddy....**  >•  jJJ 
snperyiaora  oi;  where  aad  wben  to  imsI  hm 

TxAB,  how  computed ^^ 

what  to  be  deemed  leap  year i-^ 

added  day  of,  how  computed i-  JJJ 

foJifiea/,  to  commence  OB  first  of  Jaarfny  I- u^ 
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ADDITIONS  and  AMEirpMiBirTa  to  Ae  prwntumt  cmiMUmdiikih^i'm^Jlrt^ 

'*  PAtir  i.  -C&AP.  V. — ^Notaries  pablic  in  New-Yorki  not  exceeding  I00»> 
may  be  appointed. — ^Laws  of  18299  Ch.  52. 

CommidrionerB  of  deeds  in  New-Tork,  not  exceeding  100»  may  be  ap* 
pointed.— Laws  of  1829,  Ch.  52. 

Office  of  a  clerk  of  tiie  eapreme  court  established  in  Canandaigoa*— 
Laws  of  1829,  Cb.  42. 

"  An  inspector  of  nnsli&ed  lime  in  Greene  county  to  be  appointed.— Laws 
ofl829,  Cb.  52. 

An  attorney  to  be  appointed  for  the  Stockbridge  and  Brothertown  In- 
dSans;— Lows  of  1829,  Ch.  126. 

Inspectors  of  wood  and  tioEiber  in  Montgomery,  Saratogi,  Albeigr*  and 
0]mn%  tpi  ^  appointed^ — ^I^iiwsof  1829,  Ch.  152. 

So  much  of  thig  chapter  is  repealed,  as  authorises  the  appjointaient  of  a 
supreme  cpwrt  commiftflioner  for  Tompkins  ooun^*— Laws  of  1829^  Ch*  857. 

gupceoie  court  oommissionen  directed  to  be  appointed  for  Seneca  aad 
Tiog^  counties  respectively ^^ — ^Laws  of  1829,  Ch.  237. 

Ten  masters  in  cbai^evy,  to  be  cypoioted  for  New«York.*-*l4W8  (d  1829^ 
Ch.  272. 

Three  examiners  to  be  appointed  for  that  city.-— Laws  of  1829,  Ch«  272. 

Fire  masters  in  chanceiy  to  be  appointed  for  Alb^py. — ^Lawa  of  1829, 
Ch.  272. 

Justices  of  the  peace  for  towns,  to  be  elected  at  town  meetings^— Laws  of 
l829|Ch.  3^.\ 

Part  L  Chap.  VI. — ^Electors  of  president  and  rice-president  to  be  cho* 
sen  by  general  ticket — ^Laws  of  1829,  Ch.  139. 

Section  12  of  Title  6  of  this  Chapter  repealed.— Laws  of  1829,  Ch.  139. 

Section  2  of  Title  8,  varied  by  Ch.  101,  §  36,  Laws  of  1829. 

Bo  much  of  this  Chapter  as  relates  to  the  election  of  justices  of  the  peace 
at  the  general  election,  repealed  by  Ch.  866,  Laws  of  1829. 

New  provisions  for  preservmg  the  purity  of  elections.— Lawa  q[  1829, 
Ch*  373. 

Time  for  completing  canvass  of  votes  in  New-York,  extended  by  act  of 
October  14,  1828,  Ch.  5.  ^ 

Part  I.  Chap.  VII. — ^Notice  to  be  given  of  intended  appKcations  to  the 
legislature  for  escheated  lands.— Laws  of  1829,  Ch.  259* 
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Alto,  of  appKciftioM  to  end  dano  wctam  itww  that  are  hi^ 
Lsifi  ori8€9,  Ch.  S76. 

Part  I.  Chap.  IX. — ^TiOe  I.  Proriiion  concerniiig  aiode  of 
wammtt  for  derk  hire^ — ^Laws  of  1829,  Ch.  376. 

Salary  of  Trcasmr  fixed  at  ^iaMN».--4«w8  of  1829,  Ch*  376. 

Sopeiiatanioiit  of  commoB  scho<Ai  to  recaiTe  ^290  aDiMiaII]r»  is 
to  fbimer  conqieiiNtion^— Laws  of  1829,  Ch.  S76. 

CompaofatioD  to  canal  comiuaBioiiers  who  are  not  actnig 
-^Lawi  of  1829,  Ch.  S76. 

Title  6.  Attended^  to  that  porchaten  of  landfl  firom  the  atate, 
aontract,  may  aue  for  trespaaaes. — ^Laws  of  1829,  Ch.  261. 

Title  7.  ProYiaioD  for  extiDgaiflhing  the  intereat  of  the  city  and  co 
Albany  in  the  Capitol«r---Lawa  of  1829,  Ch.  372. 

Title  8.  Proviaiona  respecting  contingjent  ezpenaaa  of  lilinay^ 
^Laara  of  1820,  Ck  188. 

Title  9.  ProTiaion  for  pajment  of  damagea  by  breaking  avray  of 
LaMofl82e,Ch.  48. 

Appeala  froai  canal  appraiaers  to  aaprane  court  aboliahed,  and  appi^ 
to  canal  board  wsbstitated,  proviaiona  Gonceniiqg.-^Lawa  of  1829,  Ch.  3S 

Part  L  Chap.  X, — ^Membera  of  nnifonn  companiea,  exempt  from  Ben 
ing  on  jnriea,  to  be  returned  for  ddinquenciea,  and  fined.— Act  of  Decen 
ber  10, 1828,  Ch.  19. 

Proriaion  reapecting  adjonrnmenta  of  regimental  and  battalion  cooitr- 
martial,  and  the  dnration  of  their  aittingB. — Act  of  Dec.  10, 1828,  Ch.  19. 

Brigade  conrta-martial  in  New-Tork,  how  appointed  in  case  of  the  fffgt 
aization  of  new  brigadea^ — ^Actof  Dec.  10, 1828,  Ch.  19. 

Special  proriaiona  concerning  the  militia  in'^Kingi  connty.— Lawa  -of  182^r 
Ch.  335. 

Part  I.  Chap.  XII. — Tun6  of  holding  aonnal  meeting  of  snperviaonia 
Dntcheaa,  idtered  to  firat  Monday  of  October. — ^Lawa  of  1829,  Ch.  8. 
Time  extended  for  the  payment  of  certain  loana. — ^Lawa  of  1829^  CL  91' 
Loan-officen  of  Ontario  to  tranamit  certain  atatementa  to  other  coantiei. 
of  1829,  Ch«  91. 


Part  I.  Chap.  XIII. — ^Provision  for  refhodiog  taxea  overpaid  or  tuict 
paid.— Act  of  OctM>er  25, 1828,  Ch.  1 1. 

Part  I.  Crap.  XIV.^-Con8troction  given  to  §  12,  Title  4,  legpee&fg 
balancea  of  hospital  moniea. — ^Lawa  of  1829,  Ch.  SOU. 

Commiaaion  allowed  for  collecting  hoa|Htal  money.— Lawa  of  1029,  Ch* 
302. 

Part  1.  Chap.  XV.— Corporation  of  New- York  authoriMd  to  wii«  «■ 
additional  aam  to  be  added  to  the  common  achool  fund  of  that  city.— La^  ^ 
1829y  Ch.  266. 
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ADBBSDA* 

* 

ftor  moiuM  10  eerlw  cant  to  oonrtitiito  axommoB  fdicKiI'fiiiid  for^the 
town ;  vegolatioDS  concenking  ita  inresfitieDt,  kc*^»Lwm  of  ISSS,  Ck  887. 

ProviflioDfl  cbncerniDg  the  apporCaomneiit  of  school  iiionies  in  Schenecta- 
d7.-^Law8  of  1 829,  Cb.  324. 

Part  I«  Chap.  XVIII. — Proraions  concernlng^inoiued  corporationSy  mo- 
dified/and  othen  abrogated,  in  respect  to  certain  banka;— Laws  of  1829» 
Cb.  94. 

Part  L  Chaf.  XIX. — Gallon  meesare  for  liquids,  to  contain  eight  pounds 
of  distilled  water.— Laws  of  1829,  Ch.  297.  "^ 

Gallon  for  dry  measure,  to  contain  ten  pounds. — ^Laws  of  1829,  Ch.  297. 
Regulations  concerding  standards. — Laws  of  1829,  Ch.  297. 

Part  I.  Chap.  XX. — ^Title  1.  Ptorision  for  erecting  two  poor-bouses  in 
Ti^fa  cDontsr^-^Lam  of  1829»  Cb.  171. 

When  poor  monies  of  towns  to  be  inyestcd  as  a  commoB  aebdol  SanA"^ 
L«wioflB29,Ch.287. 

Soperyisors  and  county  treasurers  not  eligible  to  the  oSoe  at  c6«a^.«i* 
perintendent  of  the  poor. — ^Laws  of  1829,  Cb.  S6S. 

Title  10.  Provisions  of  §  10,  concerning  vessels  carrying  lights  at  aight^ 
extended  to  East  river,  and  other  parts  of  the  harbor  of  New-Tork. — Laws 
ofl829,  Ch.314. 

Title  21.  Extended  to  insurances  against  marine  risks  and  losses. — ^Laws  of 
1829,  Ch.  336. 

Part  II.  Chap.  III. — ^AU  consuls  of  the  United  States  resident  in  foretgp 
ports,  mayors  of  Philadelphia  and  Baltimore,  and  certain  judges  in  Canada, 
anthorised  to  take  the  proof^  &c.  of  deeds^ — Laws  of  1829,  Ch.  222. 

Part  III.  Chap.  I. — Ckrk^s  office  of  supreme  court  establishe4  in  Ca* 
nandaigua. — ^Laws  of  1829,  Ch.,42.  ' 

Time  of  holding  county  courts  in  Onondaga  altered ;  hereafter  to  be  held 
on  the  4tfa  Mondays  of  February,  May,  August  and  November,^ — ^Laws  of 
1829^  Ch.  80.  ' 

County  courts  in  Warren  to  be  held  on  the  3d  Tuesday  of  September,  in- 
stead of  October. — ^Laws  of  1 829^  Ch.  1 1 4. 

General  sessions  in  Delaware,  to  be  held  on  the  first  Monday  «f  FebnoH 
ry,  instead  of  October. — ^Laws  of  1829,  Ch.  271. 

County  courts  in  Montgomery  to  be  held  on  the  2d  Mondays  of  March, 
June,  September  and  December. — Laws  of  1829,  Ch.  330. 

The  jurisdiction  of  the  mayor's  court  of  Hudson  extended  to  all  causes  of 
action  wherever  arising. — Laws  of  1829,  Ch.  101,  §  35. 

Part  1H.  Crap.  111. — ^Place  of  holding  certain  criminal  courts  may  be 
altered  by  common  council  of  New-Tork. — ^Laws  of  1829,  Ch.  132. 
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Pjat  hi.  Chap.  VIL^-^enoM  iMving  oonlracto  far  htA,  lie. ia  Stevbtn, 
quIUM  at  joron*— L«m  ef  t8f9«  Ok.  18. 

AIm,  toefa  pciioiii  itttding  ID  Veiastt  «^  Aiigpt%M 
in  Lenox  and  Smitfafidd,  in  Madison  coonty^-Lava  of  18S9»  Ch.  57* 

Sbarilb  of  Chantanqnei  Cattarangiu,  Erie,  Nia^Bura,  Orieana,  Genesee, 
Allegany,  Steuben,  LiyingBton,  Monroe,  Ontario,  Wayne^  Tatesi  Seneca,  and 
Caynga,  to  retnm  certain  process  to  office  of  clerk  of  supreme  court  in  Ca- 
nandaigaa.— Laws  of  1829,  Ch.  42. 

Pakt  III.  Cbap.  VIIL— Title  17.  Suits  may  be  brought  by  the  attorney- 
general  in  the  name  of  the  People,  on  certain  instruments  executed  to  pub- 
lic oflicers,  when  the  state  is  the  real  partf  in  interest — ^Laws  of  1829,  Ql 
252. 

Part  IV.  Chap.  HI. — Female  conTicts  pardoned  and  Erected  to  be  coa- 
fined  in  state  prison  act  Moont-Pleaaant,  where  and  how  to  be  confined.^ 
Laws  of  1829,  Ch.  15. 

Profisions  concerning  £Bmales  sentenced  in  certain  districts  to  the  state 
prison.*— Laws  of  1829,  Ch.  290. 


OSMBBBSaSSaBSSaBBEaBiaBaHBMiP 

OCT  The  statutes  above  referred  to,  will  be  found  in  Vol.  III. 

— — ^         f^ 

ERRATA^ 

m  THX  TEXT  OF  THE  BEVI8ED  STATUm. 

Vol.!.  p.T(%§l,clilt«<a,'*iatlMMOoadU&fl,bflfim««Ar«fti«t.'> 
Toi  IL  p.  180,  §  8(^  wort  <*i*OHM,'' in  fint  liB^  dMNiU  be  «  jM^ 
liiM,dMNddbe«'«)bo«M.» 

p. !«;  4  in,  ivMiTkioa  1,  wort  «  to,**  ihorid  be  •or." 

^86fl^  S2a^inM4«*>i«M,'»w]iMfintaf6diDtfielMtUMbatcM^ilMwldbe<*^^    ' 

p.  am,  §  71,  iMt  liM  ef  MibiiviikB  S^  the  wwd  <«  Hflv*,*' il^ 


p.  0B8,  $  ar,  fee€Bdliii»,tibe  wwd  <*i9vM»  ihonU  be  «>lr.'* 

^  S07,  §  «!,  4iie  iigua  <  enoaeoody  praSaed  to  tibe  left  peii«i«ph  ID  tibe  eee^ 
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